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swami Chetty .. | 34 401 ramania Ayyar 40 4.9 
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SS aana nandan aaa an angan nagan a a nah aana 


MADRAS HIGH COURT. 
Seconp Civis Appeat No. 1402 or 1914. 
March 22, 1916. E 
Present:—-Mr. Justice Seshagiri Aiyar and 
Mr. Justice Bakewell. 
Séptember 15, 1916. 
Present: —Mr. Abdur Rahim, Officiating Chief 
Justice, and Mr, Justice Seshagiri Aiyar. 
RAMASAMI AIYANGAR—PGLAINTIFE— 
APPELLANT 


versus 
GOVINDA IYER AND ANOTHER—J)EFENDANTS 


— RESPONDENTS. 

Transfer of Property Act (IV of 1882), ss. 52, 86, 88, 
89, 104—Morigage decree—Lease by judgment-debtor 
before sale—Auction-purchaser, rights of —Lis pendens— 
Harvested crops, claim for—Olaim partly triable by 
regular Court and partly by Smal Cause Couri— 
Jurisdiction—Provineial Small Cause Courts Act (IX 
of 1887), Sch, II, Art. 81. 

Plaintiff purchased certain land sold under a mort- 
-gage decree dated 24th September 1902. Defendant 
No. 1, who was in possession, granted a lease of the 
property to defendant No. 2 on 4th April 1907 during 
the pendency of some abortive proceedings for sale. 
On the decree-holder’s application, a sale was held on 
2nd September 1908, lt was confirmed on 2nd 
December 1908 and possession was delivered to the 
purchaser, the appellant, on 15th January 1909: 


Held, (1) that the sale by the Court and its sub- 
sequent confirmation transferred to the purchaser the 
rights of the parties as they existed at the date of the 
decree and, therefore, free from the lease subsequent- 
ly created by the mortgagor; [p. 4, col. 1; p. 6,.col. 1.] 


(2) that the purchaser was entitled to a pro- 
portionate share of yeni secured under the lease of 
the property ig dispute. [p. 4, col. 2.] 

Per Seshagri* Atyar and Bakewell, JJ—If a claim 
is partly within the jurisdietion of the regular Courts 
and partly within the jurisdiction of Small Cause 
Courts, the plaintiff is entitled to file a suit for the 
a page amount in the regular Courts. [p. 2, 
col, 2. 

Annamalai v. Subramanyan, 15 M. 298, 6 Ind. Dec. 
(N. 8.) 559; Chintala Ragawa Reddi v..Chintala Krishna 


1 





Reddi, 16 Ind, Cas. 201; 23 M. L. J. 193; 12 M. L. T. 
206; (1912) M. W. N. 810; Ramu Aiyar v. Swami- 
natha Iyer, 11 Ind. Cas. 81; 35 M. 726; (1911) 2 M. 
W. N. 189; 31M. L. J. 442; Venkoba Rao v. Muthu 
Aiyar, 18 M. L. J. 88, referred to. 

Per Seshagiri Aiyar, J—Where in a suit on a morb- 
gage, the decree directs the sale of the mortgaged pro- 
perty, the property continues to be subject to lis 
pendens until the actual sale is effected. In such cases, 
it is the fact that the property is directed to be sold 
that is the basis of the doctrine of Lis pendens, and not 
the fact that applications are prosecuted to enforce 
the terms of the decree. [p. 8, col. 2; p. 4, col. 1.] 

Kolluri Nagabhashanum v, Ammanna, 3 M. 71; 
4 Ind. Jur, 602; 1 Ind. Dec. (x. 8.) 606; Mallikarju- 
madu Betti v. Lingamurti Pantulu, 25 M, 244; Salt 
v. Cooper, (1880) 16 Ch. D. 544; 50 L. J. Ch. 529; 
43 L. T. 682; 29 W. R. 853; Surjiram Marwari v. 
Barhamdeo Persad, 2 C.L. J. 288; Bhugwan Das Khettry 
v. Nilkania Ganguli, 9 O. W. N. 171; Kissory Lal 
Chowdhury v, Raja Sewbue Bogla, 3 Ind. Cas. Y99; 18 
CO. W. N. 787; Madheshwar Singh v. Mohamaya 
Prasad Singh, 9 Ind. Cas. 1027; 15 0O. W. N. 672; 18 
O. L. J. 487; Brojo Nath Pal v. Juggeswar Bagchi, 1 
Ind, Cas.62; 9 ©. L.J. 346; Madan Mohan Singh 
v. Raj Kishori Kumari, 17 Ind. Cas. 1; 17 0. L. J. 
884, Thakur Prasad v, Gaya Sahu, A. W. N. (1898) 
63; 9 Ind Dec. (N. s.) 584; 20 A. 349; Moses Kera- 
koose v. Binjamin Brooks, 8 M. L A. 339; 4 W. R. 61 
(P.C.); 1 Soth. P. C. J. 426; 1 Sar. P. O. J. 778; 19 B. 
B 559; Chunnt Lal v, Abdul Ali Khan, 23 A. 331; 
referred to and followed. 

Shivjiram v. Waman Narayan Joshi, 22 B. 939; 11 
Ind. Dec. (N. s.) 1209; Samal v. Babaji, 28 B. 361; 6 
Bom. L. R. 303: Bhoje Mahadev Parab v, Gangabat 
Vithal Nark, 21 Ind. Cas. 54, 37 B. 621; 15 Bom. L. R. 
809, distinguished. 

A person who obtains a lease when the lis subsists 
takes considerable risks and if he pays money under 
it before he has enjoyment of the land, he cannot 
resist the right of the purchaser whatever may be 
his rights to get back the money from his lessor, 
though such a lease may be within the powers of 
an ordinary and prudent owner of property and in 
the usual course of management. [p. 4, cols. 1 & 2.] 

Radhikapatia v. Mahadevi Radhamant Mahadevi, 7 
M. 96; 2Ind. Dec. (N. s ) 652; Penwmcta Subbaraju v, 
Veegesena Seetharamaraju, 28 Ind. Cas, 232; 17 M. L, 
T, 57; (1915) M. W. N. 174; 89 M, 288, referred to, 


= 
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Per Bakewell, J.—The provisions of the Civil Pro- 
cedure Code relate primarily to decrees for 
money and follow the principle of the English 
Common Law that a decree fcr money termi- 
nates the litigation, and that the decree- 
holder must initiate further proceedings to enforce 
it; but whereas under the Common Law the writ of 
execution is issued to an Executive Officer of the 
Crown, under the Code the Court itself executes the 
decree in a manner analogous to the procedure 
whereby the Court of Chancery sold property and dis- 
tributed the sale-proceeds among the persons entitled 
thereto during the course of a suit. Under the 
English Chancery Practice, an action for foreclosure or 
sale continues until an order absolute for foreclosure 
is made, orif an order for sale is made, until the 
property is sold and the proceeds are paid to the 
parties. [p. 5, col. 1.] 


A decree under section 88 of the Transfer of 
Property Act is the final decree in a mortgage suit 
and all subsequent proceedings are in execution 
thereof, and a contentious suit in which a right to im- 
moveable property is in question ceases to be “actively 


prosecuted” within the meaning of section 52 of the‘ 


Transfer of Property Act immediately after the 
decree is passed, [p. 5, col. 2; p. 6, col. 1.) 

A decree under section 58 of the Transfer of 
Property Act operates as a conversion of the pruperty 
in the same manner as an order of sale of the Chancery 
Division operates as a conversion of realty into 
personalty. The property still remains in custodia 
legis and no disposition of either party can affect the 
order of the Court that the subject-matter of the 
guib as it then stood shall be sold. [p. 6, col, 1] 


Fauntleroy v. Beebe, (1911) 2 Ch. 257; 80 L. J. Ch. 
654; 104 L, T. 704; 55 S. J. 497; Dodson, In re, Yates v. 
Morton, (1908) 2 Ch. 638; 77 L. J. Ch. 880; 98 L. T. 
395; Burgess v, Booth, (1908) 2 Ch. 648; 78 L. J. Ch. 
82; 99 L. T. 677, referred to. 


t Second appeal against the decree of the 
Court of the Subordinate Judge, Trichi- 
nopoly, in Appeal Suit No. 406 of 1913, 
preferred against that of the Court of the 
District Munsif, Srirangam, in Original Suit 
No. 540f 1912. ‘ 

Mr. T. R. Venkatarama Sastri (with him 
Messrs. V. 9, Qovindachariar and V. S. Kal- 
labiram Atyangar), for the Appellants. 

Mr. T. V. Muthukrishna Adyar (with him 
Mr. K. 9. Ganesa Azyar), for the Respond- 
ents, 


t This second appeal coming on for 
hearing on the 14th and 15th March 
1916 respectively and having stood 
over for consideration till the 22nd March 
1916, the Court (Seshagiri Aiyar and 
Bakewell, JJ.,) delivered the following 


JUDGMENT, 


SESHAGIRI ÅIYAR, J.—Myr, Ganesa Aiyar 
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takes the preliminary objection that the 
suit is for damages below? Rs. 500 and 
that consequently there is no second appeal. 
In order to understand the nature of the 
suit,. if ought to be stated that the plaintiff 
purchased the properties in suit in auction 
in September 1908. He was put in posses-._ 
sion on the 15th January 1909. Exhibit 
D, the atéaksht, says that on the date of 
the delivery, Turari crops upon a portion 
of the property had been removed away 
and that the purchaser was put in posses- 
sion of the lands and the crops on the 
remaining property. In the plaint, the 
plaintiff says that his cause of action for 
the harvested crops arose on the 3rd 
January 1909 and for the crops cut and 
carried away since delivery in February 
1909. So far as the claim for the harvested 
crops is concerned, it is taken away from 
the cognizance of the Small Cause Court 
by tbe second part of Article 31 of the 
Second Schedule to the Provincial Small 
Cause Courts Act. It- would be a claim 
for an account which unjer the ruling in 
Savarimuthu v. Atthuruse Rowthar (1) 
ig triable only by the regular Courts. 
As regards the claim for the snbsequent 
cutting and carrying away of the crops, 
it is no doubt a claim for damages which 
are within the cognizance of a Small Cause 
Court. We agree with the decisions in Anna- 
malai v. Subramanyan (2), Chintala Ragava 
Reddi v, Chintala Krishna Reddi (3) and Ramu 
diyar v. Swaminatha Iyer (4). We think 
the decision of Munro, J., in Venkoba Rao 
vy. Muthu Atyar (5) is not correct and 
we are not prepared to follow it. If a 
claim is partly within the jurisdiction of 
the regular Courts and partly within the 
jurisdiction of Small Cause Courts, there 
can be no qnestion that the plaintiff is 
entitled to file a suit for the consolidated 


amount in the regular Courts. It is in 
this view we hold that the snit was 
rightly brought in the District Munsif’s 


Court and that a second apfeal lies. 
overrule the preliminary objection. 


We 


(1) 26 M.103; 11 M. L. J. 428. 

(2) 15 M. 298; 5 Ind. Dec. (N. =.) 65% 

(3) 16 Ind. Cas. 20); 23 M. L. 3,193; 12 M. L. T, 
206; (1912) M. W. N. 810. 

(4) 11 Ind. Cas. 31; 36 M. 726; (1911) 2 M. W. N. 
189; 21 M. L. J. 442. 

(5) 18 M, L. J. 88. 
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On the merits the question is whether the 
lease for threg years granted by the judgment- 
debtor is binding on the auction-purchaser. 
There are two aspects of this question. 
(1) Dogs lis pendens continue in a mort- 
gage suit up to the sale of the property? 
and (2) if it so continues, is the purchaser 
affected to his prejudice by the outstanding 
lease? The views, held by the various 
High Courts, have not been uniform, 
Therefore, it is desirable to examine the 
principles on which the lis is made to 
depend , in such cases. It is clear that 
until decree in a mortgage suit any dealing 
with the property mortgaged will be 
affected by lis gendens. If by virtue of 
the mortgage decree, the property is regarded 
as being under attachment till the sale 
takes place, on the analogy of section 64 
of the Code of Civil Procedure, private 
dealings can be avoided by persons claiming 
under the decree. It was suggested for 
the respondent, that when an order for 


sale is made the ds ceases. The effect 
of this contention will be to enable the 
judgment-debtor to deprive the purchaser 


of possession. He can grant a perpetual 
lease and thus render it impossible for 
the auction-purchaser to get possession of 
the property. I think the sounder view 
is to hold that the property continues to 
be subjected to lis pendens until the actual 
sale is effected. 

Now as to the authorities. In Kolluri 
Nagabhashanum v. Ammanna (6), it was 
assumed without discussion that the lis 
would continue up to sale. In Mallzkarjunadu 
Betti v. Lingamurti Pantulu (7), there is 
an obiter to the effect that the principle of 
Salt v. Cooper (8) would apply to India. 
The rights of a mortgagee under the English 
Law are so different from those of a mot- 
gagee inthis country that itis not safe to 
apply the English analogy here. In 
Calcutta there is a course of decisions 
enunciating the view that lis pendens affects 
the morégaged property up to sale. See 
Surjiram Marwari y. Barhamdeo Fersad (9), 


(6) 3.M. 71; 4 Ind. Jar. 502; 1 Ind. Dec. (N. s.) 606, 

(7) 25 M. 244. 

(8) (1880716 Ch. D. 644; 50 L. J. Ch. 529; 43 L. T. 
659; 29 W. B. 553. 

9) 2 0. L. J, 288. 
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Bhugwan Das Khetiry v. Nilkanta Gangulé 
(10), Kissory Lal Chowdhury v. Raja Sewbux 
Bogla (11), Madheshwar Singh v. Uchamaya 
Prasad Singh (12), Brojo Nath Pal y. Jug- 
geswar Bagchi (18) and Madan Mohan Singh 
v. Raj Kishori Kumari (14). In Allahabad 
the same view is taken: Thakur Prasad v. 
Gaya Sahu (15) and Chunni Lal v. Abdul Ali 
Khan (16). The view taken in Bombay does 
not commend itself to me. In Shivjiram v. 
Waman Narayan Joshi (17), while holding 
that the lis continues after decree, the learned. 
Judges say that its effect would depend upon 
the continuance or subsistence of execution 
applications, Samal v. Babaji (18) is to the 
same effect. All the authorities are reviewed 
in Bhoje Mahadev Parab v. Gangabai Vithal 
Naik (19). Mr. Justice Batehelor says that 
if execution proceedings are not taken, there 
can be no contentious suit or proceeding. 
The decree in question wasa maintenanoe 
decree which created a charge. The learned 
Judge seemed inclined to hold that the case 
of a mortgage decree may be different. Mr. - 
Justice Shaw says that if there wasa con- 
siderable interval between fhe passing of a 
decree and of an application to enforce it, 
the lis cannot subsist all the time. The 
effect of the Bombay rulings is to make the 
lis depend not upon the subsistence of the 
decree in the suit, but upon the active 
prosecution of applications for enforcing 
it. With all deference I am unable to follow 
this reasoning. The essence of the doctrine 
is that the property in dispute is the subject- 
matter of a suit, There is no attachment in 
the case of mortgage decrees and all that 
is claimed in execution is to carry out the 
terms of the decree. Therefore, it is the fact 
that the property is directed to be sold that 
is the basis of the doctrine of lis pendens and 


(10) 9 0. W. N. 171. 
(11) 3 Ind, Cas, 999; 13 C. W. N. 787. 
(12) 9 Ind, Cas, 1027; 15 C. W. N. 672; 13 C. L. J. 


481. 

(18) 1 Ind. Cas. 62; 9 C. L. J. 346, 

(14) 17 Ind. Cas. 1; 17 C. L, J. 884. 

(15) 20 A. 349; A. W. N. (1898) 63; 9 Ind, Deo. 
(x. 6) 584. ~ 

(16) 28 A. 331. 

(17) 22 B. 939; 11 Ind. Dec. (x. 8.) 1209. 

(18) 28 B. 861; 6 Bom. L. R. 303. è 

(19) 21 Ind, Cas. 54; 37 B. 621; 15 Bom. J. R, 809, 
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not the fact that applications are prosecuted 
to enforce the terms of the decree. The 
proceedings in question continue the mort- 
gage suit np ta sale [see Moses Kerakoose v. 
Benjamin Brooks (20)]. 1 am, therefore, of 
opinion that atthe time of the sale to the 
plaintiff the property was subject to lis 
pendens. 


Gn this conclusion the point pressed by 
Mr. Venkatarama Sastriar arises that his 
client is entitled to mesne profits from the 
date of.the sale. We think that in estimat- 
ing the profits, the amount of rent secured on 
the property by the judgment-debtor may be 
taken asthe amount payable to the plaintiff. 
Mr. Ganesa Aiyar contended that in estimat- 
ing that amount, payments made to the 
judgment-debtor should be credited against 
the purchaser. His argument was that 
as leases of this kind are resorted to in 


the usual course of management, any 
equities subsisting between the lessor 
(judgment-debtor) and the lessee must 


bind the anuction-purchaser as well. I 
am willing to concede that a lease of 
this nature is within the powers of an 
ordinary and prudent- owner of property. 
Radhikapatta Mahadect v. Radkamani Maha- 
devi (21), Penumeta Subbaruju v. Veegesena 
Seetharamaraju (22) support this posi- 
tion. But the further contention that 
the i:purebaser is affected by the equities 
-against the judgment-debtor is not consistent 
-with-the language of section 52 of the Trans- 
fer of Property Act. Penumeta Subbaraju 
v. Veegesena Seetharamaraju (22) isa peculiar 
ease. In that case the purchaser claimed rent 
and not mesne profits, and he prayed for 
the whole amount against the terant, with 
an alternative prayer against the judgment- 
debtor for the amount recovered by the 
latter from the tenant. The actual 
decision in that case was perfectly right 
on the frame of the plaint. 1 do not 
think the learned Judges intended to lay 
down either that the purchaser is bound 
to implead the judgment-debtor or that he 
can have his claim fcr the payment made 


(20) $ M. J. A. 389; 4 W. R. 61 (P.O); 1 Suth. P. 
0. J. 426; 1 Sar. P. C. J..278; 19 E. R, 559. 

(21) 7 M. 96; 2 Ind. Des. (N. s.) 652. 

(22) 28 Ind. Cas. 232;.(1915) M. W. N. 174; I7 M. 
L. T. 87; 39 M. 283. 


‘latter. 


-ration of the liability of the 
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to the judgment-debtor only against the 
Prima faice, the purchaser is entitled 
to look to the person in possession from 
the date that title acerned to him, for 
mesne profits or damages. The -payment 
in advance under the lease, although it 
may be the usual course adopted as be- 
‘tween lessor and lessee, should not drive 
the purchaser to seek his remedy against a 


person to whom the money was paid. 
A person who obtains a lease when the 
lis subsists takes considerable risks, and 


if he pays money under it befone he had 
enjoyment of the land, he cannot resist 
the right of the purchaser, whatever -may 
be his rights to get back the money from 
his lessor. 

For these reasons, I hold that the 
purchaser is entitled to the proportionate 
sbare of rent secured under the lease of 
the property in dispute. We direct the 
Subordinate Judge to return a finding as 
to the amount recoverable by the plaintiff 
on the footing of our judgment, Finding 
should be submitted on the evidence on 
the record in six weeks and seven days 
will be allowed for filing objections. _ 

BAKEWELL, J.—The plaintiff isthe purchaser 
of certain land sold by the Court under 
a mortgage decree dated 24th September 
1902, which directed the defendants to 
pay the amount found to be due, and 
that in default of payment before the 
specified day the mortgaged property 


should be sold and the proceeds of sale 
be paid into Court and applied in pay- 
ment of the amount of the decree, and 


that any balance should be paid to the 
defendants and any deficiency should be 
realizable from the first defendant and the 
other properties of the defendants. The 
decree thus followed the form prescribed 
by section 88 of the Transfer of Proper- 
ty Act, 1852, and also contained a decla- 
defendants 
for any defictency of the sale-proceeds in 
respect of which a subsequent deee might 
be passed under section 90. 


The first defendant appears to have 
remained in possession of the mortgaged 
property and during some abortjve proceed- 
ings for the sale thereof granted a lease, 
dated 4th April 1907, to the 2nd respond- 
ent in the present proceedings. 
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On the 21st April 1908 an application 
was made foy the sale of the property, 
and a sale was held on 2nd September 
120: and confirmed on 2nd December 
i9J8, and possession was deélivered to 
= purchaser, the appellant, on 15th January 

09. ; 

In this appaal the question has been 
argned whether this lease is valid as 
against the purcoaser. 

The difficulty of the question arises from 
the fact that the High Court made no 


rules of procedure under section 104 .of 
the Transfer of Property Act and the 
Courts have, therefore, been obliged to 


apply the rules relating to the exeention 
of decrees contained in the Code of Civil 
Procedure, 1€82. The provisions of the 
Code relate primarily to decrees for 
money and follow the principle of the 
English Common Law that a decree for 
money terminates the litigation, and that 
the decree-holder must initiate ` further 
proceedings to enforce it;” but whereas 
under the Common Law the writ of 
execution is issued to an Executive Officer 
of the Crown, under the Code the Court 
itself executes the decree in a manner 
analogous to the procedure whereby the 
Court of Chancery sold property and dis- 
tributed the sale-proceeds among the persons 
entitled thereto during the conrse of a 
suit. Under the English Chancery Practice 
an action for foreclosure or sale continues 
until an order absolute for foreclosure is 
made, or if an order for sale is made, 
until the property is sold and the proceeds 
ars paid to the parties; and the High 
Court of Calentta has in effect followed 
this procedure, which also obtains on the 
original side of this Court under its special 
rules of the practice. 

The form of decree prescribed by section 
68 of the Act contemplates alternative 
events, the defendant may or may not 
pay the amount due into Court, and 
under gsgction 89 of the Act the Court 
ascertains which event bas happened and 
in the first alterñative it may award a 
further sum to the decree-holder as “costs 
of sujt? (section 94) and deliver posses- 
sion of the property to the mortgagor; 
in the second alternative the Court is 
directed on the application of the party 
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to pass an order which has a result not 
stated to be effected by the decree under 
section 88, namely, that the mortgagor’s 
right to redeem and the mortgagee’s 
security are both extinguished. It is a 
fundamental principle of procedure that a 
Conrt shall not alter or add to its decree 
wherein the rights of the partiesare merged, 
wheraby it becomes functus officio, but the 
provisions of section 89 contemplate that 
the Court retains a control over the suit 
whereby it may add to the terms of the 
decree passed under section 88. Neither 
of these sections deals with the personal 
liability of the mortgagor under his contract, 
but under section 90 aftera sale has been 
held and the net sale-proceeds have been 
ascertained and found to ba “insufficient to 
pay the amountdue for the time being on 
ihe mortgage,” which will include “such 
costs of suit as have been properly incurred 
by him (the mortgagee) since the decree for 
foreclosure, redemption or sale up to the 
time of actual payment” (section 94), the 
Court may determine whether the balance is 
legaily recoverable from the defendant other- 
wise than out of the property sold and pass 
a “decree” for such sum; the Court may, 
therefore, adjudicate upon the rights of the 
parties under their original contract even 
after the first decree passed under section 88, 
and pass afurther decree. These are not 
powers ordinarily exercisable by a Court 
executing a final decree, nor such as may 
be reserved by a Court for disposal in 
proceedings in execution, and the power 
expressly given to the Court to pass a decree 
implies the continuance of its jurisdiction in 
the suit. For these reasons, if the case had 
been res integra I should have been prepared 
to hold, in accordance with the argument of 
Moore, J., in his judgment in Mallékarjunadu 
Setti v. Lingamurti Pantulu (7) that a mort- 
gage suit remains pending until the rights 
of the parties are finally adjusted, that is, 
until the sale moneys are distributed, or a 
final decree is passed under section 90. It 
has, however, been decided by the majority 
of the Full Bench of this Court in that case 
that a decree under seztion 88 isthe final 
decree in a mortgage suit and all subsequent 
proceedings are in execution thereof, and it 
follows, lthink, that the contentious suit 
in which arightto this immoveable property 
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was in question ceased to be actively 
prosecuted within the meaning of section 52 
of the Transfer of Property Act when the 
-decree of 24th September 1902 was passed. 
It does not appear that there was any con- 
tentious proceeding thereafter. I am of 
opinion, therefore, that the lease in question 
does not fall within this section. The ques- 
tion remains, what is the effect of the decree 
under section 88 upon the rights of the 
parties? It seems tome that if must be 
regarded as finally determining their rights 
in the property, and as providing that ina 
certain event, that is, default of payment by 
the mortgagor before a certain specified day, 
the parties shall have no right in the pro- 
perty but only an interest in the proceeds of 
the sale thereby directed. In fact it 
operates asconversion of the property in the 
same manneras an order for sale of the 
Chancery Division operates as a conversion of 
real property into personalty, [see Fauntleroy 
v. Beebe (23), Dodson In re; Yates v. Morton 
(24) and Burgess v. Booth (25)]; the property 
itself remains in custodia legis, no attachment 
is necessary, and no disposition by either 
party can affect the order of the Court that 
the subject-matter of the suit as it then stood 
shall be sold. Itis obvious that, as pointed 
out by the learned Vakil for the appellant, 
any construction whereunder either party 
retained a power of disposition over the 
mortgaged property would afford an oppor- 
tunity of interminable litigation, against 
which the Court will certainly straggle. 

For these reasons I am of opinion that 
the sale by the Court and its subsequent 
confirmation transferred to the purchaser 
the rights of the parties as they existed at 
the date of the decree and, therefore, free 
from the lease subsequently created by the 
mortgagor. Lagree with the order proposed 
by my learned brother. 





In compliance with the order contained 
in the above judgment, the Subordinate 
Judge of Trichinopoly submitted the follow- 
ing 

FINDING.—I have been oalled upon 
by the High Court to submit a finding 

(28) (1911) 2 Oh. 257; BOL. J. Oh. 654; 104 L. T. 
704; 55 S. J. 497. 


(24) (1908) 2 Oh. 638; 77 L. J. Ch. 830; 98 L. T. 
395. 


(25) (1908) 2 Oh. 648; 78 I, J. Ch. 32; 99 L. T. 677. 
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on the question as to what is the amount 
recoverable by plaintiff from »st defendant 
on account of rent in respect of the plaint 
lands upon the evidence on record. 


2. The sale to plaintiff was ‘on 2nd 
September 1908 and possession was given 
to plaintiff on 15th January 1909. Ihave 
to determine the rent payable between 
these two dates. Exhibit IV isthe lease- 
deed executed by 2nd defendant to 
Rangasami Aiyengar, who was defendant in 
Original Suit No 539 of 1902 on the file 
of the Srirangam District Munsif’$ Court, 
in respect of the two items of lands men- 
tioned in the plaint and two other items. 
The rent fixed therein for the four items is 
Rs. 150. Items Nos. 2 and 3 in Exhibit 
IV are the landsin suit. The rentof the 
remaining items Nos. 1 and 4 is said to 
be Rs. 25 per annum. Exhibit VII is a 
receipt granted to 2nd defendant by first 
defendant. This shows that the rent of 
items Nos. 1 and din Exhibit [Vis Rs. 25. 
Defendant No. las D. W. No. 1 swears that he 
sub-leased items Nos. 1 and 4 in Exhibit IV 
on a rent of Rs. 37. There is no other 
evidence on record about the rent of these 
two items. From the evidence given by lst 
defendant and from Exhibit VII it may 
fairly be gathered that the rent of these 
two items is Rs.-25. I find that it is Rs. 25. 
Deducting this from Rs. 150 fixed in 
Exhibit IV the rent of the plaint lands 
will be Rs. 125. Under Exhibit IV, the rent 
is payablein three instalments, t. e. on 14th 
April, 14th December and llth February. 
Exhibit IV evidences an agricultural lease 
and must be taken that the rent is fixed 
for three cropsthat might be raised on the 
lands and that eash instalment is payable 
in respect of one crop. Plaintiff’s purchase 
was on 2nd September 1908. He is, there- 
fore, entitled to the second instalment of ‘rent 
payable on 14th December 1208. He got 
possession without the erop in January 1909. 
That erop was reaped by defendants and, 
therefore, defendants are liable for he third 
instalment.also Out of Rs. 125 there has 
been a payment of Rs. 41-10-8. The balance 
to which plaintiff is entitled io is Rs. 83 5-4. 
I find that this ia the rent to which plaintiff 
is entitled from the date of sale to’ the date 
of delivery. 

3. It is contended by Ist defendant that 
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he paid revenue under Hzhibit VI series 
and that he is entitled to deduct the amount 
paid, vz. Rs. 22-7-5. From the terms of 
the remand order, I do not think that I 
can makeany deduction on account of revenue 
paid ont‘of the rent found due. Even if 
I am at liberty to make the deduction, I 
.find from the evidence on record that there 
` is nothing to show what is the revenue of 
the plaint lands. Exhibits IV series show 
that the payment was made on account of 
paita No. 99 which embraces the plaint 
lands and other Jands also. Rangaswami 
Aiyangar, as D. W. No. 2, swears that 
he dogs not remember the Survey numbers 
of the lands and that he does not know the 
kist of the plaint items separately. He 
further says that he did not pay the kist 
of the plaint lands alone. It is not, there- 
fore, possible to ascertain what is the revenue 
of the plaint lands. Under Exhibit IV the 
lessee was not liable to pay revenue. Defend- 
ant No. 1’s case fis that it was paid under 
compulsion as the crop was under attach- 
ment. I am not satisfied about the bona 
fides of the attachment. The Village 
Munsif as D. W.No. 2 says that the revenue 
was payable on the lOth of January. He 
appears to have made the attachment, if 
he did make it at all, without serving 
any notice of demand on the persons 
liable to pay the revenue. The lst 
defendant is the karnum of the village. 
He says that he does not know whether 
any proclamation of sale was made on the 
land. It seems to me that the karnam 
and the village Munsif in collusion with 
the defendants brought about the attachment 
in order to deprive the plaintiff of the 
crop. Even if lst defendant paid the 
revenue, I find that he is not entitled to 
get it from plaintiff. 





This second appeal coming on for final 
hearing after the return of the finding of 
the lower Appellate Court upon the issue 
referred by this Court for trial, the Court 
delivered the following 

JUDGMBNT.—We accept the finding of 
the Subordinate Judge, though not for the 
reasons given by him. As regards disallowing 
one of the instalments of rent, the learned 
Vakils admitted that there is no reliable 
evidence as to whether any crops were 
raised before the sale to the appellant, 
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On the other hand, the assessment paid 
by the lessee ought to be deducted from 
the rent payable by him. This sum 
practically covers the third instalment of 
rent. Under the circumstances we think 
that the one may be set off against the 
other. We must, therefore, disallow the 
objections of both the appellant and the 
2nd respondent. We accept the finding 
and there will be a decree for Rs. 83-5-4 
against the 2nd respondent. The decree 
of the Courts below will be modified by 
directing that each party should bear 
his own costs. The decree in favour of 
the Ist respondent in the lower Courts 
as to costs will not be disturbed. He will 
have no costs in this Court. 
Appeal partly allowed; 
Decree modified, 


PUNJAB CHIEF COURT. 
Second Crvin Appaan No. 793 or 1913. 
May 4, 1916. 

Present:—Sir Donald Johnstone, Kr., Chief 
Judge, and Mr. Justice Chevis, 
DAYA SINGH—Devenpanr— APPELLANT 
versus 
BUTA SINGH AND OTHERS— PLAINTI FFS —- 
RESPONDENTS, 

Civil Procedure Code (Act V of 1903), O. XXII, rr. 4t 
(3), 9 .2)— Appeal, abatement of—Application for sub- 
stitution of names of heirs of deceased party—~Limutu- 
tion—Sufficient cause for delay, what amounts to~ 
Ignorance of factum of death, whether sufficvent 
cause—Limitation Act (IX of 1908), s. 5. 

An application for substitution of names of heirs 
of a deceased party must be made within six months 
of the death of that party, or the suit or appeal must 
abate, and the plaintiff is out of Court unless he can 
satisfy the Court that he was “prevented by any 
sufficient cause from continuing the suit,” d, e, he 
must satisfy the Court that he had sufficient ex:uso 
for not applying in time. [p. 8, col. 1.] 

Mere ignorance of the factum of death would not 
by itself be such sufficient excuse. [p. 8, col. 2.] 

Mir Nawab v. Hardeo, 12 Ind. Cas. 871; 60 P. R. 
1911; 42 P. L. R. 1912; 238 P. W. R, 1911, referred to. 

Dadu v. Kadu, 113 P. R. 1997, Ghulam Shah v. 
Malak Muzafar Khan 43 P. R. 1889 note, distin- 


guished. 


Second appeal from the decree of the 
Divisional Judge, Gujranwala Division, at 
Lahore, dated toe llth January 1913, 
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Messrs. Devi Dayal and M. N. Mukerjee, for 
the Appellant. 

Mr. Abdul Rashid, for the Respondents. 

- JUDGMENT. —Tbis was a joint pre- 
emption suit by tbree plaintiffs, and in 
Appeal No. 794 of 1913 we are concerned 
with another pre-emption suit between the 
same parties arrayed in the same manner. 
In one case decree passed in lower Appel- 
late Court for possession on payment of 
Rs. 600 and inthe other case on payment of 
Rs. 500. Vendee- has now appealed here, 
and heis met by the preliminary objection 
that both appeals have abated. We have 
heard the matter argued and our conclusion 
ig that the objection is a valid one and must 
prevail. 

The law is quite clear. Application for 
substitution of names of heirs of a deceased 
party must be made within six months of the 
death, or. the suit (or appeal) must abate— 
Order XXII, rule 4 (3), First Schedule, Civil 
Procedure Code; and the plaintiff or appel- 
lant is out of Court unless he can satisfy the 
Court that he was “prevented by any 
sufficient cause from continuing the suit”— 
Order XXII, rule 9 (2)—which we take to 
mean that the party must satisfy the Court 
that he had snfficient excuse for not applying 
in time. 

It appears that Bhag Singh, plaintiff- 
respondent, died on 5th September 1914, 
This is not denied, nor is it denied that the 
decree being a joint one, abatement as 
regards Bhag Singh implies total abatement. 
Application for substitution was made on 
19th April 1915, or about one-and-a-half 
months late. The reasons for delay are 
stated to be— 

(a) Ignorance of factum of death until after 
the summonses in the present oases were 
returned: with report of death. 

(b) Absence of negligence’ on the part of 
the appellant. 


Now Bhag Singh isa considerable land- 
owner, owning property both in Mauza Melu, 
where the land in suit lies and where the 
parties reside, though he also owns colony 
landin Chak No. 16, Tahsil Khangah Dogran, 
said to be 40 kos away. Melu is his-home, 
and his son Sucha Singh lives there; and 
even if he actually died at Ohak No. 16, as 
defendant-appellant avers but’ respondents 
deny, it is not easy to believe that appellant, 
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living at Melu, would not hear, at once or 
soon, of the death of an important land- 
owner, against whom he was engaged in 
litigation. That the death was probably 
commonly known in Melu is fairly clear 
from the fact that when the notices went to 
Mela for service, the lambardar and Thakar 
Das, shopkeeper, reported that Bhag Singh , 
had died more than six months earlier. It is 
also stated, and not categorically denied, 
that mutation of Bhag:Singh’s lands in Melu 
was made in favour of his sons before 
“Lohri,” i.e. 13th January 1915, and, of 
course, mutation is a fairly public affair. 
We think, therefore, it may be safely con- 
cluded that appellant knew of the death 
of Bhag Singh long before he made his 
application or at least that, if he was not 
actually aware of it, his ignorance implies 
great negligence. 

Mr. Mukerjee strives to show by, refer- 
ence to rulings that the facts of the pre- 
sent case argue ‘sufficient cause.” He: 
quotes Dadu v. Kadu (1), but there many 
special cireumstances existed to excuse 
ignorance of the factum of death, e. g., there 
were no less than 18 defendants, one of 
whom had died, and they lived in a 
different village from the opposite party. 
In Ghulam Shah v. Malak Muzaffar Khan (2) 
also there were numerous defendants 
and the opposite party was misled by the 
notice to the dead man being retarned as 
duly served. On the other side, Mir 
Nawab v. Hardeo (3) is quite clear, ignorance 
of factum of death cannot by itself save a 
case: 

We hold, therefore, that these appeals 
have abated and we dismiss them with half 
costs. 


Appeal dismissed. 


(1) 113 P, R. 1907. 

(2) 43 P. R. 1889 note. 

(8) 12 Ind. Cas. 871; 60 P. R. 1911; 42 P. L. R. 1912- 
238 P, W. R. 1911. 
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BOMBAY HIGH COURT. 
First Cryin Arrear No. 226 or 1915. 
* August 30, 1916. 

Present:—Sir Stanley Batchelor, Kr., Acting 
Chief Justice, and Mr. Justice Shah. 
ROSE D'SOUZA AND OTHERS--PLAINTIFFS— 
; APPELLANTS 

Versus 


JOSEPH JOAQUIM SERPES AND OTHERS— 
D EFENDANTS— RESPONDENTS. 

Will, construction of—Intention of testator-— Absolute 
devise, folluwed by limiting words, efect of. 

Jn dealing with deeds and contracts of the people 
of India, Courts should have regard, nob ‘so much to 
the form* of expression or the literal sense, as the 
real meaning of the parties which the transaction 
discloses, The intention must be gathered from the 
words used and cannot be supplied by the Courts 
independently of the words used. [p. 10, col. 1.] 

Where a testator, in devising property, uses words 
of absolute import in the earlier part of the Will and 
the same is immediately followed by limiting words 
occurring in the same sentence, it will be unreason- 

able to tie down the testator to the earlier words and 
effect inust be given tothe Will read as a whole. 
[p. 10, col. 1.] 

A Will was in terms as follows: ‘I appoint by this 
-testament my brother Joaquim Serpes as my only and 
` universal heir of all the immoveable property which I 
possess, and which may hereafter in any manner be- 
long to me, with the strict obligation to him not to 
sell, exchange or hypothecate it, but only to enjoy 
the usufruct thereof, and at his death to pass over the 
same to his male children, preserving the same as a 
patrimony of the house:” 


Held, that the beneficiary took under it only a` 


life-interest. [p. 10, col. 1.) 

Hunoomanpersaud Panday v. Musammat Babooee 
Munraj Koonweree, 6 M. I. A. 393; 18 W. R. 81 note; 
Sevestre 253n; 2 Suth. P, ©. J. 29; 1 Sar. P. C. J. 552; 
19 E. R, 147, referrad to 

First appeal from the decision of the first 
class Subordinate Jadge, Thana, in Suit 
No, 250 of 1914. : 

Mr. Jardine, Advocate-General, (with 
him Mr, Solomon Moses), for the Appellants. 

Messrs. Strangman and Goyait (with them 
Mr. K. A. Padhye), for the Respondents. 

JUDGMENT. 

BATCHELOR, Aa. C. J.—The state of facts 
in which this appeal is brought is described 
in the judgment of the lower Court and 
need got be recapitulated. Only three 
points aré taken on behalf of the appellants, 
who are the original plaintiffs, and of these 
three points only one is, I think, such as to 
occasion any difficulty. 

The first objection raised for the appellants 
was that Probate of the Will of Joseph had not 
been established. But that objection is, in 
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my opinion, disposed of by Exhibit 25, 
an extract from a vernacular register 
for the year 1877. That extract shows that 
application for Probate was made to the 
Court, and that the Court granted what - 
is translated from the vernacular ag a “certi- 
ficate.”’ Seeing that the application was 
for Probate, and that the English word 
“certificate” is habitually usedin the verna- 
cular languages as equivalent to “Probate,” 
I have no doubt that the Probate of Joseph’s 
Will in this case is sufficiently proved. 

As to the second point that the property in 
snit was not identified as the property refer- 
red to in the Will of Joseph, the answer is 
that that point cannot be taken now. No 
issue was raised uponit in the Trial Court, 
and, so far as the record shows, it appears 
that until the evidence in the case was com- 
pleted, the defendants had no notice that 
they would have to meet any such objection. 

The third point is,as I have said, more 
serious and requires more consideration. It 
turns upon the construction of a passage 
occurring intke Willof Joseph. The ques- 
tion to be determined is whether upon a 
proper construction of this Will Joaquim was 
merely a life-tenant or whether he took abso- 
lutely. The relevant passage in the Will is 
in these words: “I appoint by this testa- 
ment my brother Joaquim Serpes as my 
only and universal heir of all the immoveable 
property which I possess, and which may 
hereafter in any manner belong to me, with 
the strict obligation to him not to sell, ex- 
change, or hypothecate it, but only to enjoy 
the usufruct thereof, and at his death to pass 
over the same to his male children, presery- 
ing the same as a patrimony of the house.” 


It is urged by the learned Advocate- General 
on behalf of the appellants that the 
earlier words in this passage, constituting 
Joaquim the only and universal heir, 
are words of absolute grant, and are not 
to be cut down by the subsequent 
words which are merely repugnant 
to the grant already made. That no doubt 
is a good argument if the earlier words 
are words of such power or even of such 
magic that when once they haye been 
uttered by a testator, it is impossible to 
look any further for the manifestation of 
his intention. But the rule is to have 
regard to the whole Will in order to seq 
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what the testator’s intentions were, and, 
in Hunoomanpersaud Panday v. Musammat 
Babooee Munruj Koonweree (1), the Courts in 
India have been particularly cautioned that 
in dealing with deeds and contracts of the 
peoples of India, they are to have regard, 
not so much tothe form of expression or 
the literal sense, as to the real meaning of 
the parties which the transaction discloses, 
It is of course nonetheless the fact that 
the intention must be gathered from the 
words used, and cannot be supplied by the 
Court independently of the words used. 
Now it appears to me important to notice 
first of all that, though this Will must be 
interpreted by the principles of English 
Law, it is drawn in the Portuguese language, 
and clearly without any reference to English 
legal notions. This is apparent, as I think, 
on the face of the document, and in one 
part of it finds expression by the testator 
himself who says: “I beg Her Majesty’s 
Court to cause this my testament to be 
made valid in the best manner and form 
that the law requires; in other words, it 
seems to me that this Portuguese gentle- 
man, writing in his own langnage, with- 
out any knowledge of the doctrines of 
English Law, expressly invokes the aid of 
the Court to validate that which, by the 
language be has used, shall appear to the 
Court to have been his wish and intention. 
Now reading as a whole the sentence in 
which the disputed words occur, 1 have 
never been able to doubt what the wish 
and intention of this gentleman were; and 
seeing that both the apparently absolute 
words and the limiting words ocenr in one 
and ‘the same sentence, I think it would be 
unreasonable to tie down the testator to the 
earlier words as if he had never given any fur- 
ther explanation of the intention which at that 
moment was in his mind. In my opinion 
he has in this one sentence supplied his own 
dictionary, and the fairest way in which the 
whole sentence can be read is to read it as 
if the words were “I appoint my brother as 
my only and universal heir of all the 
immoveable property, and by that T mean 
that he is not to sell or exchange it, but only 
to enjoy a life-estate.”” I may observe that 
the words translated “obligation” represents 
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in the Portuguese the same original Latin 
word, and it is not, in my opinion, possible 
to contend that the testator, S&fter having 
given an absolute estate, was merely adding 
a prayer or request that the beneficiary 
should act towards it in a certain manner. 

For these reasons, construing this parti- 
cular Will from the language employed in 
it, and doing my best from that language 
to ascertain and carry out what appears to 
me to have been the clear intention of the 
testator, I am of opinion that the lower 
Court’s view upon this point was right. The 
appeal, therefore, fails and should be dismissed 
with costs. 

Saau, J.—I am of the same opinion. 


Appeal dismissed. 





PUNJAB CHIEF COURT. 
Seconp Crvm APPrAL No, 1519 of 1914. 
May 8, 1916 
Present:—Sir Donald Johnstone, Kr., Chief 
Judge, and Mr. Justice Shadi Lal. 
JAMAIT ALT SHAH—Ptarntirs— 
APPELLANT 
versus 
MIR MUHAMMAD AND O0THERS—- 


DerenDaNnt3s — RESPONDENTS, 

Muhammadan Law—Marriage—Nasab, equality in, 
non-observance of, effect of —Sayad woman, marriage of, 
with a man of another tribe, whether valid—Sunni and 
Shia Law—Stipulation, ante-nuptial, breach of, effect 
of. 

It is a moot point of the Sunni Law whether a 
marriage otherwise lawfully contracted by an adult 
woman can be, or must be, set aside by a Civil 
Court at the instance of the so-called guardians 
(that is, of the relatives who would be 
guardians, if the woman had been a minor), if they 
can prove such social inequality on the part of the 
bridegroom as would injuriously affect the family 
credit or interest. [p. 11, col. 2.] 

The doctrine of the Shia Law, however, is clear that 
social inferiority on the part of the husband affords 
no ground for the cancellation of a marriage. [p. 
11, ‘col. 2.) 

Mohumdee Begum v. Bairam Khan, 1 Agra H.C. R. 
130, distinguished. 

Inferiority in the social status of a husband does 
not render a marriage invalid ab initio, nog does it 
justify a Court in dissolving the | muptial tid. [p. 12, 
col, 2.] 

When & marriage contract is kenaa into subject 
to an essential condition of a reasonable nature, 
not opposed to the policy of the Muhammadan Law, 
the Court may set aside the marriage on the breach 
of that condition, unless the condition has been 
waived or the breach thereof acquiesced in by or 
on behalf of the wife. [p. 12, col, 2.] 
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Second appeal from the decree of the 
Additional Diyisional Judge, Amritsar 
Division at Canteen dated the 30th March 
1914, 

Mr. Muhammad Rafi, for the Appellant. 

Mr. Mohsin Shah, for the Respondents. 


JUDGMENT.—The plaintiff's suit for the 
restitntion of conjugal rights against 
Musammat Haidran Bibi and for an injunec- 
tion against the other defendants has been 
digmissed by the Additional Divisional Judge, 
onthe ground that she being a Sayad and 
the plaintiff not belonging to that tribe, the 
marriage between them was invalid under 
the Muhammadan Law. It is beyond 
dispute that the girl was contracted in 
marriage by her father, when she was 4 
minor, and the point for determination in 
this second appeal is whether the marriage 
contract was invalid ab initio, or is liable to 
be set aside on account of the above inequality 
between the spouses. 

In the case of a wife ibis not necessary 
that she should be the equal of her husband, 
because a man is not degraded by union 
with a woman inferior in status to him and 
can raise her to his own rank, however high. 
But the text-writers on Muhammadan Law 
prescribe various rules prohibiting a woman 
from marrying a man who is not her equal. 
The jurists of the Hanafi School of Muham- 
madan Law lay down the following six 
requisites to equality :— 


1. Nasab, family or descent, 
2. Islam. 

3, Profession. 

4, Freedom. 

5. Good character, 

6. Means. 


In connection with the doctrine of 
Nasab it is stated at page 529 of Radd- 
ul-Muhtor, Volume 11, that “the Koreish 
are each other’s equal, but are superior 
to all other Arabs; so that a Koreishite 
woman is superior to all other Arabs.” 

Other Ayabs are eash other’s equal, but 
they are superior to all non-Arabs. Even 
a non-Arab King is not equal to an 
Arab woman, (vide Ameer Alis Muhamma- 


dan Law, Vclume II, tbird edition, 
page 406). 
Now these are salutary rules for the 


guidance of persons entering into contracts 
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of marriage, but the crucial point before 
us is whether every one of them is of 
such a mandatory character thata breagh 
thereof renders the marriage void or leads 
to its cancellation by a Court of Law in 
British India. With regard to the second 
requirement stated above, there can be 
no manner of doubt that the marriage of a 
Muhammadar girl with a non-Muhammadan 
is invalid. There is, however, no cogent 
reason for holding that the other provi- 
sions as to equality are regarded as manda- 
tory. It is a moot point of the Sunni 
Law whether a marriage otherwise law- 
fully contracted by an adult woman aan 
be, or must be, set aside by a Civil Court at 
the instance of the so-calléd guardians (that 
is of the relatives, who would be guardians, 
if the woman had beena minor), if they 
can prove such social inequality on the 
part of the bridegroom as would injuriously 
affect the family credit or interest. 
But the doctrine of the Shia School ig 
clear that social iaferiority on the part 
of the husband affords no ground for the 
cancellation of the ‘marriage. 


We are, however, dealing with a case 
in which a girl not sud juris was given in 
marriage by her father, and the question 
is whether she can avoid it on the ground 
of the husband’s social inequality. Suppose 
a Muhammadan marries his daughter to 
a Muhammadan believing that the latter 
is a Qazi, or a man of unimpeachable 
character, or possessed of wealth, and it 
subsequently transpires that he was labonr- 
ing under a mistake as to the profession, 
good character, or means of his son-in-law: 
can it be seriously urged that, apart from 
the question of fraud, the marriage once 
duly solemnized is liable to be cancelled 
on the ground of the discovery of true 
facts? The same remark would apply to 
the non-compliance with the requirement 
as to Nasab. Indeed, Mr. Mohsin Shah 
for the respondents admits that the diifer- 
ense in caste, or a mistaken idea ag to 
the social status of the husband, would 
not, per se, be a ground for cancelling the 
marriage; but he contends that when 
social inequality is reinforced by a special 
ante-nuptial contract containing an assur. 
ance ou the part-of J as to 
his trike the “Coust, gold obe Lingtifietn 
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dissolving the marriage tie in the event 
of the non-fulfilment of the stipulation. 
That is, however, a matter which has 


not been adjudicated npon by the lower 
Appellate Court, and in the absence of 
a finding on certain facts bearing upon 
the question we are unable to pronounce 
an opinion thereon. 

In support of the finding on the question 
of law arrived at by the learned Judge, 
no judicial authority kas been cited before 
us, and we are aware of none, which lays 
down the rule that a marriage, otherwise 
valid, can be annulled on the ground of 
the husband’s tribe being socially inferior 
to that of his wife. The judgment in 
Mohumdee Begum v. Bairam Khan (1) does 
not specify the inequality relied upon in 
that case, and the report shews that the 
Jearned Judges without deciding the point 
remitted the case to the lower Court, with 
the direction that it should ascertain “whe- 
ther there was any such inequality between 
the parties to the marriage, as would 
render the consent of the bride’s guardian 
a necessary condition to the validity of the 
marriage, or would authorize him to interfere 
and set it aside, and if such inequality 
existed, whether...............the bride’s father 
sanctioned the marriage or not.” 

Tt seems to us that there must have 
been many instances of inter-caste marriages 
among the Muhammadans, and the fact 
that there has not been any reported de- 
cision dealing with the matter goes to show 
that the alleged defect has not been re- 
garded as fatal. Indeed a passage of the 
Futawa Alamgirt, as quoted in Ameer Ali's 
Muhammadan Law, page 408, declares that 
“except Islam-and freedom, equality in any 
other respect is not invariably observed in 
a country other than Arabia.” And under 
the law as administered by the British 
Courts the only essential condition is that 
the husband must profess the Muhammadan 
religion. We are fortified in the conclusion 
we arrive at, by the following extract from 
Baillie’s Digest of Muhammadan Law at 
page 70: “if a woman should contract ber- 
self in marriage to a man, not knowing 
whether he is her equal or not, and not 
stipulating for equality, and should after- 


Q) 1 Agra H.G. R. 180, 
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wards be informed that. he isnot her equal, 
she has no option, but her, guardians have 
an option; and if tbe guardians are the 
parties, who enter into the contract on her 
behalf, and with ber consent, being 
themselves ignorant whether the man was her 
equal or not, none of them has any option 
in the matter, unless equality is expressly 
stipulated for, or the guardians are told 
thatthe man is the equal of the woman, in 
which case, if it should subsequently 
transpire that he is not her equal, they 
would have an option.” 

Fer the foregoing reasons we are of 
opinion that the inferiority in the social 
status of the husband does not render 
the marriage invalid ab initio, nor does 
it justify the Court in dissolving the 
nuptial tie. 

As regards the ante-nuptial stipulation 
referred to above, the law appears to be 
that when a marriage contract is entered 
into subject to an essential condition of a 
reasonable nature, not opposed to the policy 
of the Muhammadan Law, the Court may 
set aside the marriage on the breach of 
that condition, unless the condition has 
been waived, or the breach thereof has 
been acquiesced in by or on behalf of the 
wife. This question, and the further question 
whether, in the event of its refusal to annul 
the marriage, the Court, in view of all the 
cireumstances, should grant the discretionary 
remedy by way of restitution of conjugal 
rights, are matters which should be deter- 
mined by the lower Appellate Court after 
considering all the relevant facts. 


Upon the question of law we are 
unable to sustain the finding against the 
appellant. 

Accordingly we acsept the appeal, and 


reversing the decree we remand the case 
under Order XLI, rule 23, for decision on 
the remaining points. The Court-fee on the 
memorandum of appeal shall be refunded, 
and other costs shall be costs in the cause. 


. 
Appeal accepted. 
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MOHAMMAD HASAN Y. NAZAR MOHAMMAD. 


PATNA HIGH COURT. 
Savorp Civin Appear No. 2149 or 1915. 
July 22, 1916. 
Present:—Mr. Justice Mallick and Mr. 
, Justice Atkinson. 
Syed MOHAMMAD HASAN AND OTHERS — 
DEFSNDANTS—ÅPPELLANTS 
versus 
Kaz NAZAR MOHAMMND AND otaers— 


Praintirs— RESPONDENTS. 

Religious Endowments Act (XX of 1&63), s. 7—Com- 
mittee appointed under s. 7, position of —Suit by some 
members of Committee, maintainability ef. 

A Commitee appointed under section 7 of the 
Religious Endowments Act is a Corporation having 
a legal ontity, and is analogous in all respects to 
every other Corporation, It one member of the 
Committee is dead the surviving members can act 
till the new member is appointed, but a suit brought 
by some only of the existing members is bad for 
misjoinder of parties. [p. 13, col. 2; p. 14, col. 1.] 

Raghunancan Ramanuja Das v. Bibhuti Bhushan 
Mukherjee, 12 Ind. Cas. 147; 890. 304, Anuntanarayana 
Aiyar v. kuttalam Pillai, 22 M. 481; 9 M. L, J. 203; 8 
Ind. Dec. (x. s.) 345, referred to. 


Second appeal from a decision of the 
District Judge, Cuttack, dated the 6th April 
1915, modifying that of the Officiating 
Subordinate Judge, Cuttack, dated the 4th 
September 1913. 

Dr. Dwarka Nath Miter and Mr. 
Chandra Bose, for the Appellants. 

Messrs. Suresh Chandra Chakravarty, Subodh 
Chandra Chatterjee and Priya Nath Ohatterjee, 
for the Respondents. 


JUDGMENT. 


ATKINSON, J.—The plaintiffs Nos. 1 and 2 
bring this action to have it declared that 
they have aright in respect of all the pro- 
perty of Kadam Rasul and that they are 
entitled in the exercise of such right in this 
property to appoint a fit person to the office 
of daroga which fell vacant in the year 
1911. The persons named as defendants 
Nos. 1 and 2 represent and are the sons of 
the last surviving trustee who died in 191], 
aman called Syed Muhammad Athar, and 
the third defendant is a member of the 
Committee, appointed under the Religicus 
Endowment&S Act of 1863 and he is one of 
three members of the*Committee with plaint- 
iffs Nos, 1 and 2 constituted under the 
Statute. Defendant No. 3 declines to be 
joined as plaintiff in this action and the 
plaintiffs have thought fit to embark upon 
this suit without joining him asa plaintiff, 
but joining him onlyasa defendant. The 


Satish 


. 


INDIAN OASES. 


13 


nature of the relief which the plaintiffs seek 
in this action is something in the nature of 
an ejectment; and, therefore, to entitle them 
to succeed they must prove in their proper 
capacity their title to the declaration which 
they seek. The property in question 
undoubtedly forms the subject-matter of a 
religious endowment of great antiquity and 
at least it can be traced back for six genera- 
tions and it can be shown that successively 
the office of daroga or trustee has been held 
from father to son by a long line of succes- 
sion; and defendants Nos. 1 and 2 now 
claim, on the death of their father, to succeed 
as his heirs as trustees to the endowed 
property. There is very little dispute as to 
the question of fact in this case. But in 
1864 under the power conferred by the 
Religious Endowments Act, 1863, the Ruling 
Power, having control over this endowment, 
appointed a Committee, in pursuance of 
section 7 of that Act, composed of three 
members, and it empowered them to dis- 
charge as regards the religions endowment 
all the rights and powers theretofore exercis- 
ed by the Board of Revenue. The plaintiffs 
Nos. Land 2 and defendant No. 3 constitute 
the Committee and were appointed in the year 
1599, Now this Commitiee is a Corporation; 
the members do not claim any individual 
right. What they assert is a joint right 
exercisable by them all in a corporate 
capacity. That they are a Corporation seems 
beyond doubt; and as long as they joiutly 
constitute a corporate body each and every 
member of the Corporation must be joined 
as plaintiffs to entitle them to succeed. The 
case of Raghunandan Ramanuja Das v. 
Bibhuti Bhushan Mukherjee (1) clearly shows 
that under this very Statute the High Court 
of Caleutta held that a Committee appointed 
under section 7 of the Religions Endowments 
Act isa Corporation having a legal entity 
and is analogous in all respects to every 
other Corporation. To the like effect is 
Anantanarayana Ayyar v, Kuttalam Pillai 
(2), If one member of the Corporation is 
dead then the survivors can act until the 
new member may be appointed. That is 
not this case. In this case we have three 


(1) 12 Ind. Cus. 147; £9 C. 304. 
(2) 22 M. 481; 9M. L.J.203; 6 Ind. Dee. (x. ~.) 
345. 
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members two of whom are willing to act in 
enforcing this claim and one is not, and we 
are clearly of opinion that this action must 
fail by reason of defective joinder of parties 
as the Corporation is not before the Court in 
its legal entity. The plaintiffs do not appear 
before the Court in their representative 
capacity. 

Idesire to add an observation on the 
general aspect of the case. The learned 
Judge has held on the evidence that the 
custom with regard to this religions endow- 
ment is that the office of daroga is hereditary. 
He agrees with the Sabordinate Judge in 
that view,and there appears to be ample evi- 
dence to sustain that finding. But the learned 
Judge further adds that he is bound to hold 
that the hereditary office is transmissible to 
the eldest son of each deceased daroga. For 
that we can find no authority on the evidence 
whatsoever; and it appears to us that unless 
there was legal evidence to establish a 
custom that the office was transmissible to 
the eldest male descendant of the last surviv- 
ing daroga, the ordinary law would apply and 
the office would be transmissible to the 
succeeding heirs of the last surviving daroga. 
We say this because we hope it may be of 
some assistance if this action should be tried 
again for determining what are the legalrights 
of the parties. However, we dismiss this 
action for defective joinder of parties. 

I would allow the appeal and dismiss 
the suit with costs in all Courts, 

Mutticg, J.—I agree. 


Appeal allowed. 


BOMBAY HIGH COURT. 
Seconp Crvit APPBAL No. 453 or 1915. 
September 8, 1916. 
Present:—Sir Stanley Batchelor, Kr., Acting 

Chief Justice, and Mr. Justice Shah. 

LAXMINARAYAN RAMDAYAL 
AND OTHERS—-PLAINTIFFS—APPELLANTS™ 

VETEUS 
CHIMNIRAM GIRDHARILAL 


AND OTHERS— DEFENDANTS— RESPONDENTS, 
Civil Procedure Code (Act V of. 1903), O. VIII, rr. 


© 38, 4, 5—Pleadings—Plaint, allegations in, not specifi- 


cally denied, effect of —-Admissions—Practice, 


‘ted, then it 


“to is Exhibit 33. 


Rules 3, 4 and & of Order VIII, Civil Procedure 
Code, are intended to bring the Indian practice as to 
pleadings into a position approaching that which 
obtains in England. [p. 15, col. 1.] 

In a suit for money on accounts the plaint set forth 
that, by reason of a letter of the defendant, the suit 
was within time. The replication to this in the 
written statement was that the suit was not saved by 
the letter put in from the bar of limitation: 

Held, that the statement could not be read either ` 
as a specific denial or denial by necessary implica- 
tion of the execution of the letter upon which the 
plaintiffs expressly relied, and that the letter must, 
under Order VIH, rules 3, 4 and 5, Civil Frocedure 
Code, be taken as admitted between the parties. 
[p. 15, col. 1.) Z 

Seeond appeal from the decision of the 
District Judge, Ahmednagar, in Appeal No. 


122 of 1914. 


Mr. F. B. Virkar, for the Appellants. 

Mr. D. O. Virkar, for the Respondents. 

JUDGMENT.—In this appeal the only 
question which it is necessary to consider 
is the question whether the letter Exhibit 
23 cought to be held to have been admit- 
ted. For if Exhibit 33 is held to be admit- 
is clear that the plaintiffs’ 
suit is not exposed to the bar of limita- 
tion, Now the suit was brought to re- 
cover a sum of money on an account stated, 
and with regard to the question of limita- 
tion, the matter was put by the plaintiffs 
in the following language in paragraphs 
4 and 5 of their plaint: “As men- 
tioned in the special extracts the defend- 
ants have given the vasul in respect of the 
dealings and, at last, have sent a vasul 
of Rs. 100 on the 13th May 1910 and the 
defendants sent their firm’s letter to the 
plaintiffs, dated the 12th May 1910, men- 
tioning that vasul. This suit of the 
plaintiffs is filed after three years subse- 
quent tothe date cf the last transaction. 
But the plaintiffs’ suit is in time on 
account of the vasul given by the defend- 
ants and on account of the letter referred 
to in clause 4.” This letter thus referred 
In reply to this aver- 
ment inthe plaint the defendants in their 
written statement, Exhibit 14, State as fol- 
lows: “Paragraph 6: The plaintiffs’ suit 
is not in time. The suit is not saved 
by the letter put in from the bar of 
limitation,” 

In this state of the pleadings, the 
learned Subordinate Judge of trial came to 
the conclusion that the letter, Exhibit 33, 
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must be accepted as proved, and in that 
conclusion we think he was justified 
under thé provisions of rules 38, 4 and 5 of 
Order VIII of the Civil Procedure Code. 
These are new provisions intended, it must 
be supposed, to bring the Indian practice 
as to pleadings into a position approaching 


that which they occupy in England. Rule’ 


5 is, for instance, substantially the same 
provision as obtains in England, except 
that its rigour is mitigated by the added 
proviso. With that proviso, however, in 
this particular case we have no concern, 
and’ the rule which we have to enforce lays 
down that “every allegation of fact in 
the plaint, if not denied specifically or by 
necessary implication, or stated to be not 
admitted in the pleading of the defendant, 
shall be taken to be admitted.” In this 
case the words which we have cited 
from paragraph 6 of the written statement 
seem to us ineapable of being read as 
containing either a specific denial or a 
denial by necessary implication of the exe- 
cution of the letter upon . which the 
plaintiffs have expressly relied. It ap- 
pears to us that, on a fair reading o 
paragraph 6, its meaning is that though 
the letter put in by the plaintiffs is not 
denied, the defendants contend that for one 
reason or another its effect is not to save 
the suit from the bar of limitation. We 
think, therefore, that under rules 3, 4 and 
5 of Order VIII of the Civil Procedure 
Code, the lower Court was right in think- 
ing that in this state of the pleadings, the 
letter Exhibit 33 must be accepted as 
admitted between the parties, and, there- 
fors, unnecessary to be proved. This being 
so, the lower Appellate Court’s decree 
dismissing the suit on the ground of limita- 
tion is reversed and the decree of ‘the 
Trial Judge restored with costs throughout. 


Appeal allowed, 
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PUNJAB CHIEF COURT. 
Szconp Civit Appeat No. 2859 or 1914. 
May 11, 1916. 
Present:—Mr. Justice Shadi Lal and 
Mr. Justice LeRossignol. 

PAL SINGH—PLAINTIFF—ÅPPELLANT 


versus 
THAKAR SINGH— Derenpantr— 
RESPONDENT, 


Punjab Alienation of Land Act (XHI of 1500), ss. 8 
(2), 4, 14, 17 (2)—Agricultural tribe, member of, who 
is—Contract to sell land subject to there being no 
legal obstacle—Sanction by Deputy C ommissioner, want 
of, effect of. ` 

In order to be a member of an agricultural tribe in 
a particular district, a person must satisfy two con- 
ditions:— 

(a) he must belong to one of the tribes notified as 
agricultural tribes for that district; and 

(b) he must either hold land, or reside, in that 
district. [p. 16, col. 1.] 

Ordinary residence or the holding of land in a dis- 
trict is a sine gua non to the acquisition of the status 
of a member of an agricultural tribe in that district, 
[p. 16, col. 2.] 

Defendant, a Jat of the Lyallpur District, 
promised to sell the land in dispute situate in 
Lyallpur District to the plaintiff, a Jai of the 
Hoshiarpur District, and on 5th January 19)4 
the former executed an agreement containing, 
inter alia, the stipulations that the sale-deed would 
be executed and registered by the z2Ist February 
1914, that the party committing a breach of the 
contract would pay Rs. 1,000 as damages to the 
other and that if there was any legal obstacle to 
the execution and registration of the sale-deed 
neither party would be entitled to any damages 

/ Upon the defendant’s refusal to execute and 
register the sale deed by the prescribed date, the 
plaintiff instituted, on the 24th February 1914, the 
present suit for the specific performance of the 
contract and for the possession of the land. Sanction 
of the Deputy Commissioner was obtained during the 
pendency of the suit: 

Held, (1) thatas under section 17 (2) of the Alien 
ation of Land Act, the sale-deed, even if executed 
could not have been registered unless a certified copy 
of the order of the Deputy Commissioner granting 
the sanction was produced to the officer empowered 
to register the instrument, and as on the 2Ist 
February no such sanction was for the coming, there 
wasa legal obstacle to the registration of the sale- 
deed, and the defendant was entitled to pub an end 
to the contract, and that by refusing to carry it 
out he did put an end toit; [p. 17, col. 1.] 

_(2) that the improvement in the plaintifi’s posi. 
tion pendente lite (i.e., by obtaining the Deputy 
Commissioner’s sanction) could not have the effect of 
depriving the defendant of the option conferred upon 
him by the very contract upon which the plaintif 
rested his claim, and could afford no justification for 
reviving the vinculum juris, which had already been 
dissolved with impunity. [p. 17, col. 1.] 


First appeal from the deoree of the Dig 
trict Judge, Lyallpur, dated the. 14h 
July 1914, 


46 
PAL SINGH v. THAKAR SINGH. 
The Hon’ble Pandit Sheo Narain, R. B., 


for the Appellant. 
Mr. L. M. Datta, for the Respondent. 


JUDGMENT.—The defendant, Thakar 
Singh, a Jat of the Lyallpur District, pro- 
mised to sell the land in dispute situate in 
Tahsil Jaranwala, District Lyallpur, to the 
plaintiff Pal Singh, a Jat of the Hoshiarpur 
District; and on the 5th January 1914, the 
former executed an agreement containing, 
inter alia, the stipniations that the sale-deed 
would he executed and registered by the 
10th Phagan, Sambat 1970, corresponding 
to 2lst February 1914, that the party com- 
mitting a breach of the contract would pay 
Rs. 1,000 as damages to the other, and 
that if there was any legal obstacle to the 
execution and registration of the sale-deed, 
neither party would be entitled to any 
damages. Upon the defendant's refusal to 
execute and register the sale-deed by the 
prescribed date, the plaintiff instituted, on 
the 24th February 1914, the present suit 
for the specific performance of the contract 
and for the possession of the land. The 
District Judge has dismissed the suit on the 
ground that neither on the 2lst February, 
nor on the date of the institution of the suit, 
was the plaintiff a member of an agricultural 
tribe in the Lyallpur District, that he could 
not, therefore, purchase the land without the 
sanction of tbe Deputy Commissioner, which: 
sanction was obtained only during the 
pendency of the suit, and that, there being 
a legal obstacle to the registration of the 
document, the stipulation between the parties 
absolved the defendant from his obligation 
under the agreement. Against the decree 
dismissing his suit the plaintiff has preferred 
a first appeal to this Court, and after hearing 
arguments on both sides we are of opinion 
that the conclusion reached by the learned 
Judge is correct, and that this appeal must 
fail. 

16 is clear thatin order to be a member 
of au agricultural tribe in a particular 
district, a person must satisfy two condi- 
‘tions: — 

(a) he must ‘belong to one of the tribes 
notified as agricultural tribes for that district; 


and i : 
(b) he must either hold land, or reside, in 


“hat district. 
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Now, in the case before us the plaintiff 
Pal Singh, being a Jat, fylfils the first 
requirement, but he is neither a holder of 
land, nor a resident, in the Lyallpur District. 
It follows that he is nota member of an 
agricultural tribe qua the Lyallpur District, 
and is not entitled to purchase the land 
situate therein without the sanction of the 
Deputy Commissioner, The learned Advosate 
for the appellant contended that the second 
condition referred to above was contained only 
ina circular letter issued by the Financial 
Commissioner, and that, as it represents the 
view of that officer, the Civil Courts are not 
bound by that expression of opinion. Now, 
this argument proceeds upon an ignorance 
of the existence ofa notification issued by 
the Local Government under section 4 of 
the Punjab Alienation of Land Act, to which 
notification we drew the attention of the 
learned Advocate, and the terms of which do 
not admit of the slightest doubt. The 
notification in question, No. 63, dated 18th 
April 1904, makes ordinary residence or the 
holding of land in the district a sine qua non 
to the acquisition of the status of a member of 
an agricultural tribe in that district ; and it 
is beyond doubt that in pursnance of the 
authority conferred upon it by the Legis- 
lature the Local Government was fully 
empowered to define the expression “‘agricul- 
tural tribe.” 

Accordingly we hold that Pal Singh, who 
admittedly neither resides nor holds land 
in ibe Lyallpur District, is not a member 
of anagricultural tribe therein, and that 
under section 3, sub-section 2, of the Acta 
permanent alienation of land made by a 
member of an agricultural tribe in his 
favour could not take effect as such, unless 
and until sanction was given thereto by the 
Deputy Commissioner. ‘The language of 
that sub-section, read with the proviso 
allowing sanction to be accorded toa per- 
manent alienation after it is otherwise com- 
pleted, shows that the Legislature did not 
intend to render a permanent lienation 
by a member of an agricultural tribe to a 
non-member void ab initio. If such a 
transfer is subsequently sanctioned by the 
Deputy Commissioner, it takes effect asa 
permanent alienation; otherwise under section 
l4 it may be converted into a usufructuary 
mortgage in form (a) permitted by section 
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6 for such term not exceeding twenty 
years, and on suéh conditions, as the Deputy 
Commissioner considers to be reasonable. 

But this discussion need not be pursued 
any further; because as observed above, the 
parties specified the 2lst February 1914 
. for the completion of the sale-deed, and 
stipulated in express terms that in the event 
of a legal obstacle to the execution and 
registration of the document neither party 
would be entitled to damages. Now secticn 
17, sub section 2, of the Act provides that 
an instrunfent which gives effect to a 
transaction requiring the sanction of the 
Deputy- Commissioner shall not be admitted 
to registration until a certified copy of the 
order granting such sanction is produced 
to the officer empowered- to register the 
instrument; and it is clear that on the 21st 
February no ‘such sanction was forthcoming, 
nay, even an application for sanction had not 
‘up to that time been made. It is, therefore, 
beyond dispute that even if the defendant 
had executed a sale-deed, he could not have 
obtained the registration of the instrument, 
It seems to us that he was not bound to wait 
indefinitely for the sanction of the Deputy 
Commissioner to be obtained thereafter and 
that under the agreement he was entitled to 
putanend tothe contract, and it appears 
that by refusing to carry it outhe did put 
an end to it: Consequently, we hold that on 
the 2lst February he did not eommit any 
breach for which he was liable in a Court 
of Justice, and that the plaintiff had no cause 
of action on the date when he brought the 
action, That during the pendency of the 
suit he applied on the Sth April for sanction 
and obtained it the next day obviously affords 
no justification for reviving the vinculum 
juris, which had been already dissolved with 
impunity. The plaintiff had no actionable 
claim either on the day in question, or on 
the day when he instituted the suit and the 
improvement in his position pendente lite 
cannot have the effect of depriving the 
defendant of*the option conferred upon him 
by the very contract uyfon which the plaintiff 
rests his claim. s 

For the aforesaid reasons we çoncur in the 
decision of the District Judge, and dismiss 
the appaal with costs. 


Appeal dismissed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No. 62 or 
1915. 

August 22, 1916. 

Present: —Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Cuming. 
ASUTOSH GOSWAMI AND oranes—Decere- 
HOLDERS—UPPOSITE PARTY—-APPELLANTS 
versus 
UPENDRA PROSAD MITRA AND ANOTHER 
— J UDGMENT-DEBTORS— PHTITIONERS— 


RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 144—Resti- 
tution, principles governing—Judgment reversed, effect 
of, on judgments consequential thereto-—Claim for 
restitution— Limitation, starting point of —Interest. 

It is a general rule that upon the reversal of a judg- 
ment, order or decree, all connected or dependent 
judgments or orders fall with it, specially judgments 
subsequently entered and dependent thereupon; but 
this rule does not operate by implication to set aside 
a distinct and independent judgment or proceeding, 
St it forms part of the same litigation. [p. 21, 
col. 1 

Chicago D § V. R. Co. v. Fosdick, (1882) 106 U. 
S 47; 27 Law Ed 47; 16 Otto. 47, Butler v. Eaton, 
(1890) 141 U. S, 240; 35 Law. Ed 718, Shama Purshad 
Roy v. Hurro Purshad Roy, 10 M.I. A 203; 3 W. R. 
(P C.) 11; 2 Suth. P. C. J. 103; 19 E. R, 948 and 
Jogesh Chunder Dutt v, Kali Churn Dutt, 3 C, 30; I 
Ind. Dec. in. e.) 6 |, referred to. 

Whether a judgment or order is a dependent judg- 
ment or order, that is, ismerely ancillary and accessory 
to another judgment so as tu share its fate and fall 
to the ground along with it, must be determined 
from ne nature and scope of the proceedings, ip. 21, 
col. 1. 

In cases not comprehended strictly within the 
letter of section 144 of the Civil Procedure Code 
(which makes grant of restitution obligatory in 
certain circumstances), restitution is nota matter of 
right but depends upon the sound discretion of tho 
Court and will be ordered only when the justice of 
the case calla for it; but the test of what is just, 
must be determined with reference to the imperative 
requirements of the law applicable to the subject- 
matter. [p 22, col. L] 

An obligation is imposed upon the Court to dismiss 
an application for execution of a decree, if the appli- 
cation is barred by limitation. Itis consequently 
not right for the Court to withhold relief by way of 
restitution, when the sum has been paid out on the 
strength ofan erroneous decision upon a point of 
limitation ip. 22, col. 1.1 

A Court will not permit an injustice to be dune 
by reason of an erroneous order made by it and 
will, when that erroneous order has been reversed, 
restore the parties to the position which they would 
otherwise have occupied. [p. 22, col. 2.] 

Whore on ‘an application for execution of a docree, 
the judgment-debtor objected to execution on the 
ground that the decree was barred by limitation and 
the Court, holding that the decree was not barred 
by limitation, ordered the payment of a fund belonging 
to the judgment-debtor to the decree-holder: 
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Held, that though the payment crder was not 
appealed agrinst or reversed, on the reversal in 
appeal of the decision of the lower Court that the 
decree was not barred by limitation, the payment 
order, which was manifestly dependent upon that 
decision and consequential thereupon, fell to the 
ground along with it and the judgment-dektor was 
entitled to restitution. [p. 2], col. 2.] 


A judgment-debtoris not precluded from claiming 
restitution, merely tec: use be bas ton »ppeal against 
an order for execution. stcceeded in his objeciion to 
the execution on the ground that the decree was barred 
by limitation: asthe provisicn in secticn 3 of the 
Limitation Act is mandatory and an obligation is 
imposed upon the Court to dismiss an application for 
execution of a decree if the application is barred 
by limitation. [p. £2, col. 1.) 


Jn a claim for restitution, time does not run 
against the judgment-debtor till the erroneous 
decree or order :in'consequence of which the decree- 
holder got execution) has been set aside or superseded. 
[p. +8, col. 2.) 

Pino Nath Das v. Jogendra Nath Bhoumick, 26 Ind. 
Crs, &90; !9 C. W. N. 1167: referred to. 

When restitntion is granted to a judgment-debtor 
he is entitled to have it from the deciee-holder with 
interest at tbe rate of 6 per cent. per annum from 
the date of payment to the decee-holder to the 
date of re-payment by him into Court. [p. 24, col. J.] 

Rodger v, Comptoir D'Escompte de Paris, T Moor. P. 
C. (x.s.) 314; 3 P. C. 465; 40 L. J. P. C. 1; 24 L.T, 
111; 19 W. R. 449; 17 E. R. 120; Merchant Banking 
Company of Lerdon v. Mavd, (1895) 18 Eq. 65t; 48 L. 
J. Ch. 861; 22 W. R. Wid, Imperial Mercantile Crecit 
Association v. Coleman, (1871) 6 Ch. App. 558; 40 D. 
J. Ch. 262; 24 L. T. 290; 19 W. R. 48: and Forester 
v. Secretary of State, 4 I. A. 137; 3 C. 161; 3 Suth. P. 
O. J. 405; b Sar. P. ©. J, 717; 1 P. R, 1677; 1 Ind. 
Dee, (N. 8.) 692, referred to. 


Appeal against the 


Subordinate Judge, First 
dated the 3lst August 1914. 


FACTS of the case appear from the 
judgment. 

Sir S. P. Sinha (Officiating Advocate- 
General) and Babu Hira Lal Sanyal, for 
the Appellants.—-The sum taken away by 
the appellants is not covered by the 
direction given by tbe High Court in the 
appeal in the objection case of the 1Gth of 
May 1909, which was decreed onthe 9th 
of January 1914. The High Court in that 
case set aside the order of the lower Court 
dated the Sth of August 1909, which 
directed execution to proceed. That order 
of the High Court touches the money which 
the appellants might have taken away under 
the orders of the lower Court of the 5th of 
Angust 1909. The funds in Court now in 
dispute cannot be regarded as having been 
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taken away by the appellants under the 
order of the 5th of August WUS, There was 
no reference of any sort whatsoever to this 
Court as torestitution of the sum now in 
dispute. Moreover, the judgment-debtors 
never appealed against the payment order 
made by the lower Court and whick has 
never been reversed in appeal. The pay- ` 
ment order stands and it is a distinct and 
separate order which requires to be attacked 
and reversed, otherwise it will hold good. 
The appellants are entitled to retain the 
money becanse their right stih subsists as 
executiou-ereditors.—[Refers to Gajadhar 
Mahto v, Reghuber Gope (1); Barada Ainkar 
Chowdhury v. Nabin Chundra Datta (2).] 
The application made by the judgment- 
debtors is barred by limitation, vide Lino 
Nath Das v. Jogendra Nath Bhowmick (3), 
Barada Kinkar Chowdhury v. Nabin Chandra 
Datta (2). Article 109 of the Limitation Act is 
clearly applicable to the present care. Further 
there shonld certainly be an enquiry as to the 
ownership of the tund in controversy. 

Dr. Sarat Chandra Bysak ano Babus Gunada 
Charan Sen and Bepin Chandra Bose, ior the 
Respondents.—The objection case was 
decreed by the High Court on the 9th of 
January 1914 and this desree covers the 
present sum alsc, which ought to be refunded 
to the judgment-debtors. We can claim 
restitution though no appeal was preferred 
against the payment order of the lower 
Court. The order of the High Court 
cancels by necessary implication the payment 
order. When the objection case was decreed 
by the High Court, the payment order stood 
immediately void. The payment order was 
dependent upon the decision that the decree 
was not barred by limitation. lhe circum- 
stances of all the proceedings in the case cor- 
roborate that. When we have got an order 
for the reversal of the decree on the ground of 
limitation, the Court should in justice, equity 
and good conscience grant usrelief by way 
of restitution of the money in question. 
[Refers to section 3 of the Isfmitation Act 
and Mahomed Hossein v, Purundur Mahto (4); 


(1) 12 0. W. N. 60. 

(2) 4 Ind. Cas 408; 11 C. L. J. E8; 14 C. W. N. 468, 
(4) -6 Ind. Cas. 590; 19 ©. W. N. 1167. 

(4) li U. x87; 5 Ind, Dee. (N. 8.) 951, 
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Ramu Rai v. Dayal Singh (5), Rodger v. 
Oumptoir D’ Escompte de Faris (6), Beni Madho 
Singh v. Pran Singh (7).] There can be no 
bar of limitation in the-way of our making the 
application. Thedecree of the High Court 
in the objection case was dated the 9th 
January 1914 and the judgment-debtors 
applied for restitution on the 2lst May 19:4. 
So clearly Article 181 of the Limitation Act 


applies and we are quite within time. Ap- 
plication was made within three years 
when the right to apply accrued. See 


Rickett v. Rumeswar Mallia (8) and Kurupam 
v- Sadasiva .9). The case of Dino Nath Das 
v. Jogendra Nath Bhoumick (8) should not be 
followed, otherwise great injustice will ensue. 
So long as the wrong order is subsisting, 
time does not run against the jadgment- 
debtors: Musammat Ranee Surno Moyee v. 
Shooshee Mokhee Burmonia (10), Holloway v, 
Guneshwar Singh (11). 


Sir S. P. Sinha replied. 


JUDGMENT.—This appeal 
against an order for restitution. The facts 
material for the determination of the 
questions in controversy are nos in dispute 
and may be briefly set out. Oa the lith 
December 1899 the appellants, members 
of a family of Goswamis, obtainzd a decree 
for money against a large number of 
defendants, members of a family of Mitras. 
Execution was taken out from time to 
time, but practically to no purpose. On 
the 6th January 1209 an application for 
execution was made, more than three years 
after the date of the previous application, 
Objection was thereupon taken on the 3rd 
February 1909 by ‘the judgment-debtors 
that the application was barred by limita- 
tion. This objection was registered and 
numbered as a separate proceeding, and 
was overruled on the 5th August 1909. 
Five of the judgment-debtors then appealed 
to this Court on the 10th May 1910. 

(5) 16 A. 390; A. W. N. (1894) 181; 8 Ind. Dec. 
(N. s ) 254 : 

- (€) 7 Moor.*B, C. (x.s) 314; 3 P. O. 465 at p 475; 
40 L. J. P. O. 1; z4 LT. oda; 19 W. R. 449; 17 E R. 
120. 

(7) 14 Ind. Cas. 456; 15 C. L. J. 157. 

(8) 28 0. 109. 

(9) 10 M. 64; 3 Ind. Dec. (N. s ) 797. 

u0) I2 M.I. A 244 it W. R.P. 0.) 5; 2B. L. R 

” {P. O.) 10; ż Suth. P. O. J, 173; 2 Sar. P, O. J. 424; 
20 H. R. 381. 

(11) 3 0. L. J, 182, 
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The appeal was decreed on the 9th 
January 1!9i4 as regards four cf the 
appellants and was dismissed as regaris 


the other. This Court held that the bar 
of limitation was available to the judg- 
ment-debtors, except to the one who had 
made an acknowledgment within the meaning 
of section 19 of the Limitation Act, and 
proceeded to give a direction in the decree 
for restitution in the following terms: 
“The. result is that this appeal is allowed 
in so far as the appellants other than 
Jogendra Prosad Mitra are concerned, and 
any sums belonging to them which may 
have been taken away by the decree- 
holders under the order of the Conrt 
below must be refanied at once.” To 
make this order intelligible, it is necessary 
to state what had happened in the Court 
below in the interval. On the Sth Jaly 
1909, while the application for execution 
made on the 6th January 1909 was still 
under consideration, the decree holders made 
a fresh application for execution, with a 
view to attach funds in Qourt which stood 
to the credit of two of the judgmeat- 
debtors. The decree-holders desired that 
this application should be consolidated with 
the previous application which was for 
execution by attachment and sale of 
moveables owned by the judgment-debtors. 
The judgment debtors objected to the 
amalgamation of the two applications, and 
on the authority of the decision in Sheikh 
Ahmed Ohowdhry v. Shahzada Khatoon (12), 
the Court directed the subsequent application 
to be registered and numbered as a separate 
proceeding. There were thus three proceed- 
ings on the records of the Court, namely, 
the two applications for execution made 
on the 6th January aud 5th July 1909, 
respectively, and the objection case initiated 
on the grd February 1909. The objection 
case raised a question which went to the 
root of both the applications for execution, 
because if the objection prevailed, no relief 
could be granted to the decree-holders on 
the basis of either application. This was 
evidently in view when the Uvurt directed 
on the 3lst July and znd August 1909, 
that the second application was to be put 


(12) 70. L. Re 887. 
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up along with the first application and 
the objection case. The objection case, as 
we have seen, was dismissed on the Sth 
Angust 1909. On that date we find it 
recorded, in the order sheet of the case 
on the second application, that as the 
objection had been disallowed after contest, 
the decree-holders were to take steps. 
The decree-holders thereupon applied for 
payment of the fund in deposit in Court 
to the credit of two of the judgment- 
debtors. There was an ad interim stay of 
proceedings under the orders of the District 
Judge passed at the instance of the 
judgment-debtors; but the stay order was 
ultimately withdrawn on the 25th September 
1909, as the judgment-debtors had failed 
to show that the circumstanses of the 
decree-holders were such that there would 
be any difficulty in obtaining restitution, 
should the judgment-debtors ultimately 
sneceed in their appeal in the objection 
case. Here it may be observed paranthetic- 
ally that the judgment-debtors had lodged 
an appeal before the District Judge against 
the order in the objection case; it ultimately 
transpired, however, that the appeal lay 
to the High Court, because the decree, 
though for a smaller sam than Rs. 5,000, 
had been made in a suit valued at above 
Rs. 5,000; it was for this reason that the 
appeal in the objection case was not 
lodged in this Court till the 10th May 
19.0. To return to the narrative of events 
in the Court below, we find that after 
the stay order had been withdrawn by 
the District Judge on the 25th September 
1409, the Subordinate Judge on that 
very day directed payment to the decree- 
holders of the fund in Court. No appeal 
was preferred against this payment order; 
none, indeed, could have been profitably 
preferred, for payment could be resisted 
only if the decree was barred by limitation, 
and that was the very point involved 
in the appeal against the order in the 
objection case. After the appeal in the 
objection case had been decreed in this 
Court, the two judgment-debtors, whose 
deposit had been taken away by the 
decree-holders, applied to the Court below 
for restitution on the 30th May 1914. 
The decree-holders objected substantially on 
six grounds, namely, first, that the sum in 
question was not covered by the direction 


[1919 


for restitntion made by this Court in the 
appeal against the order in” the objection 
ease; secondly, that restitution should not 
be granted, as no appeal had been preferred 
against the payment order, and" what had 
been reversed by this Court was rot the 
payment order but the determination in 
the objection case that the decree was 
not barred by limitation; thirdly, that as 
the effect of section 28 of the Limitation 
Act was merely to bar the remedy and 
not to extinguish the right, no order for 
restitution could justly be made; fourthly, 
that the applicationfor restitution was barred 
by limitation; fifthly, that the fund, though it 
stood in the name of two of the judgment- 
debtors, was not their exclusive property 
and belonged, partly at least, if not entirely, 
to Jogendra Prosad Mitra, against whom the 
application for execution was not barred. 
by limitation; and sizthly, that the claim 
for interest was unjust and excessive. The 
Subordinate Judge held that the sum 
claimed by way of restitution was covered 
by the order made by this Court, and, 
accordingly, directed the decree-holders to 
refund the sum withdrdwn by them together 
with interest at 12 per cent. per annum 
and costs. We are now invited by the 
decree holders to consider the propriety of 
this order. , 

The first point for consideration is, 
whether the sum withdrawn by the decree- 
holders is covered by the direction given 
by this Court in the appeal in the 
objection case. We are of opinion that 
the direction, strictly construed, does not 
cover the money in controversy. The 
decretal order drawn up in this Court 
removes any ambiguity which may be 
supposed to be involved in the judgment; 
the decree directs explicitly that the order 
of the Court below, dated the 5th August 
1909, directing execution to proceed be 
and is set aside, and further orders that 
the respondents-decree-holders do refund 
to the appellants other than” Jogendra 
Prosad Mitra, (whose appeal was dismissed), 
any sums belonging to them which might 
have been taken away under the said 
order of the Court below. The decree-holders 
argue that. this refers in terms-to sums, 
if any, taken away by them under the 
order of the 5th August 1909 and that 
the sum now in question cannot, by any 


. 
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stretch of language, be deemed to have 
been taken away by them under that 
order. This is a reasonable contention; 
_the only proceeding then before this Court 
was the objection case, ant ‘it would not 
. bə right to put an extended interpreta- 
tion upon our order, so as to prejudice 
. the decree holders, without opportunity 
afforded to them to show cause why 
restitution should not be granted in 
respect of sums taken away by them in 
-a proceeding which was, in form at least, 
never brought -up to this Court. We hold 
accordingly that the direction 
given by this Court does not couelude the 
matter which must, consequently, be 
. determined on the merits. 

The second -point for consideration is, 
whether restitution may be claimed by the 
judgment-debtors, although they did not 
appesl against the payment order. The 
deeree-holders contend in substance that 
~ restitution should not be granted, as the 
payment order has never been formally 
reversed on appeal. We are of opinion 
that there is no substance in this technical 
objection. Tt is a general rule that upon 
the reversal of a judgment, order or decree, 
all connected or dependent judgments or 
orders fall with it, specially judgments 
subsequently entered and dependent there- 
upon; but this rule does not operate by 
implication to set aside a distinct and 
independent judgment or proceeding, though 
it forms a part of the same litigation. 
Illustrations of the application of this 
doctrine may be found in a variety of 
cases in the reports: Chicago D. & V. R. Oo. v. 
Fosdick (13); Butler v. Eaton (14). Whether 
a jadgment or order is a dependent judgment 
or order, that merely ancillary and 
aceessory to another judgment so as to 
share ita fate and fall to tbe ground 
along with it, must be determined from 
the nature and scope of the proceedings, 
and may, as some of the cases in the 
books shcw,®» give rise to questions of 
considerable nicety and consequent divergence 
of judicial opinion: Shama Purshaa Roy v. 
Hurro Purshad Roy (15); Jogesh Chunder Dutt 


ye? (1882) 1(6 U. S. 47; 27 Law Ed. 47; 16 Otto. 


is, 


fa (1850) 141 U. S. 240; 35 Law. Ed. 718. 
(15) 10 M. I A. 203; 3 W. R. (P. 0.) 11; 2 Suth. 
. P, Ç. J. 103; 19 B. R. 948, ` 
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“on the ground that there 
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v. Kali Churn Dutt (16). Inthe case before us 
tha paymant order was manifestly dependent 
upon the decision that the decree was not 
barred by limitationand was consequential 
thereupon. This is indicated by the substance 
as well as the form ofthe proceeding. No 
payment order could be made till it had been 
decided thatthe decree was still alive and 
capable of execution. This was expressly 
recognised when, on the 2nd August 1909, 
the application for execntion by way of 
attachment of the deposit was ordered to be 
put up after the disposal of the objection 
case, as also when, on the bih Augast 
1909, the decree-holders were directed to 


- take steps as objection had been disallowed 
“after contest, 


That this was the true 
position was also clearly understood by 
the parties, when on the 25th September 
1909, the deeree-holders induced the 
District Judge to revoke the stay order 
wonld be no 
difficulty in the way of restitution, if the 
appeal already preferred in the objection 
case ultimately proved successful. In these cir- 
cumstances, we may legitimately hold that the 
payment order was in essence ancillary to 
the decision in the objection case, and that 
the cancellation of the order in the 
objection case by this Court as the Court 
of appeal involved by necessary implication a 
cancellation of the consequential payment 
order. In this view, the judgment-debtors 
are entitled to restitution, even thongh 
they did not formally appeal against the 
payment order. 


The third point-for consideration is, whe- 
ther the judgment-debtors are entitled in 
justice, equity and good conscience to 
invoke the inherent power of the Court 
to grant them relief by way of restitu- 
tion, when it is borne in mind that thay 
have obtained a reversal of the order for 


execution solely on the ground of 
limitation. The argument of the decree- 
holders in substance is that inasmuch 
as, under section 28 of the Limitation 


Act, their remedy alone has been barred 
though their right as execution. creditors has 
not been extinguished | Gajadhar Mahto v. 
Rayhubar Gope (3)], they should be allowed 


(16) 8 O, 80; 1 Ind, Deò. (x's.) 61L 
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to retain the money which tbey may bave 
received under an erroneous order of the 
Court. Now, ib may be conceded that, 
in cases not comprehended strictly within 


the letter of section l44 of the Civil 
Procedure Orde (which makes grant of 
restitution obligatory in certain circum- 


stances), restitution isnot a matter of right but 
depends upon the aound diseretion of the Court 
„and will be ordered only when the justice 
of the case calls for it; but the test of 
what is just must be determined with 
reference to the imperative requirements 
of the law applicableto the subject-matter. 
Section 3 of the Limitation Act requires that 
every application made after the periad pre- 
seribed therefor by the First Schedule shell 
be dismissed, although limitation has not 
been set up as adefence. An obligation is 
thus imposed upon the Court to dismiss an 
application for execution of a decree, if the 
application is barred by limitation: [ Mahomed 
Hosein v. Purundur Mahto (4), Ramu Rat y. 
Dayal Singh (5)]. We are not concerned with 
the policy of the Legislature as indicated 
by section 3; the essential point is that 
the provision is mandatory, as explained by 
the Full Bench in Balaram Gantia v. Mangia 
Das (17). 1t wenld consequently not be 
right for the Court to withhold relief by 
way of restitution, when the sum has 
been paid out on the strength of an 
erroneous decision upon a point of limi- 
tation. The principle on which restitution 
is Igranted accordingly applies quite as 
much to this case as tu any other; that 
principle “is lucidly stated by Lerd Cairns 
in the decision of the Judicial Ccm- 
mitte in Hodger v. Comptar IL’ Escom- 
pie de Faris 167 : “One of the first and 
highest duties of all Courts is to take 
care that the act of the Court does no 
injury to any of the suitors, and when 
the expressicn the act of the Court’ is 
used, it does not mean merely the act of 
the Primary Court, or of any intermediate 
Court of Appeal, but the act of the Court 
as a whole, from the lowest Court which 
enteriains jurisdiction over the matier upto 
the highest Court which finally disposes 
cf ibe case. lt is the duty of the aggre- 
gate of those Tribunals, if I may use the 


(17) 6 0. L. J. 237; 84 C, 943; 11 0. W. N. 999. 
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expression, to take care that no act of 
the Court in the course of the whole of 
the proceedings does an injury to the 
suitors in the Court.” The term 
the a no: * 

injury” is here used, not in "a popular 

but in a legal sense, that is, an infrac- 

tion of a juridical right. The principle . 
that the Covrt will not permit an injus- 

tice to be done by reason of an erroneous 

order made by it and will, when that 

erroneous order has been reversed, restore 

the parties to the position which they 

would otherwise have occupied, is of a 

fundamental character and has been applied 

in a variety of instances in Evgland, in the 

United States and in this country. Reference 

may be made to Eyre v. Woodfine (18); West- 

ern v. Creswick ( 9); R. v. Leaver (20); U. 8. 

Bank v. Washington Bank (21); Ex parte 

Morris (22); Northwestern Fuel Oo. v. 

Breck (23); Bent Madho v. Pran Singh 

(7); Raghu Singh v. Shew Prosad Rai 124). 

We are not nnmindful that in Saforaddi 

v. Durga Frosad sen (25) a narrower test was 

suggested for determination of the right 

of a claimant for restitution, namely, 

whether he conld have obtained the same 

relief by the institution of a suit, which, 

be it noticed, is not permissible under 

section 144(2 in cases covered by section 

144 (1) of the Civil Procedure Code: 

Mullaseri Gopala Menon v. Krisheki Kori 

Knath Manaukraman (26). It is svfficient 

to observe tbat a broader view of the. 
principle whereon restitution is based was 

taken by the Judicial Committee in tke 

case nentiored. It may also be observed 

that the decision in Sofaradd? v. Uurga 

Prosad Singh (25) is founded on a view of 

the relative rights of a landlord and a trans- 

feree of a portion of non-transferable 

occupancy holding, which has subsequently 


(18) Cro. Eliz. 278; 78 B R. 532.” 

(19) (1800) 4 Moor 461; 2 Sale 214; 91 E. R. 785. 

(20) (1692) 2 Salk 5+7; 91 E. R. 492, 5 

(211 1882) 6 Peter & ` Law. Ed. 269, 

(22) (1469: 9 Wallis 60h: :4 Law Ed 799. 

:28) 1890. 139 U S 2i8; 85 Law Ed. 61. 

(24) 17 Ind Cas Izl: 16C. L. J. 185. 

(25) ‘6 Ind. Cas. 466; 60 L. J. 53. 

(26) 13 Ind. Cas. 179; 22 M. b, J. 146; (0 A. L. Ț. 
568, 
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been negatived by the Fall Banch in 
Dayamoyt v. Ananda Mohan Rou (27). We 
also find that notwithstanding the decision in 
Sofaraddi v. Durga Prosad Singh (25: the rule 
formulated in Bent Madho Singh v. Pran 
Singh (7) was followed in Amétrannessa 
Ohowdhurain v., Karimannessa Chowthurain 
(28). We hold accordingly that the 
judgment-debtors are not precluded 
from claiming restitution merely because 
they have succeeded on the ground of 
limitation. 

The fourth point for consideration is, 
whether the bar of limitation is applicable 
‘to the application by the judgment-dabtors 
for restitution. It is diffisulé to appreciate 
how a question of limitation can possibly 
arise in the present proceedings. The order 
of this Court in appeal was made on the 
9th January 1914; the payment order 
must be deemed to have been in ful! 
operation up to that date and was superseded 
only then. The judg nent-debtors applied 
for restitution on the lst May 1914, 
The only Article of the Limitation Act 
which may possibly apply, if any rale of 
limitation is at all deemed applicable, is 
Article 181, which provides that all applica- 
tions for whioh no period of limitation 


“is provided elsewhere in the Schedule must be 


made within three years from the date when 
the right to apply accrues [ Harish Chandra 
Shaha v. Ohandra Mohan Das (29); Ricketé v. 
Rameswar Mulia (8); Nani Ram v. Sita Ram 
(30); Kurupam v. Sadasiva (9)]. We are not 
unmindful that a different rule is possibly 
involved in the decision of this Court in 
Dino Nath Das v. Jogendra Nath Bhoumict (3). 
In thatcase, the deceree-holder purchase! the 
property of the judement-debtor in execution 
of his decrae in 1900 and took possession of 
the property sold in November 1900. 
Prossedings were thereupon instituted by 
the judgment-debtor to have the sale set 
aside. The order for scaneallation of the 
sale was not made till the 29th June 
1907 and*the property was not restored 


(27) 27 Ind. Cas. 61; 200 L. J. 52; 42,6. 172; 18 
CO. W. N. 971. 

(28) 22 Ind. Cas, 839; 18 O. W. N, 1299. 

(49) 23.6, 113, 

(80) 8 A, 645; A. W. N. (1886) 178; 5 Ind. Dec, 
(w."8.) 272. 
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to the jademənt-debtor till June 1999, 
Oa the 2nd April 1910 the representative 
of the judgment-debtor applied to the 
Court for an order upon the decres-holder 
auction-parchaser to make restitution of 
the profits received by him during the 
time that he was in possession. This Court 
held that the applicant wis entitled i> 
profits only for a period of three years 
antecedent tothe date of the application, and 
accordingly, made an order for restitution of 
the profits realised between the 2nd April 
1997 and June 1908. Roference was made 
to the decision in Safaradd: v. Durga (25) 
and it was assumed that as Article 109 
applies the three years’ rule to a suit for 
mesne profits, the applicant was restricted 
to his remedy by way of restitution for a 
similar period This view is clearly 
inconsistent with the long series of decisions 
we have mentioned, which hold that Article 
1S1 isapplicable. It isfurther plain that the 
view taken in Ding Nath Das v. Jogendra Nath 
Bhoumick \3) must inevitably’ lead to grave 
injustice. No application for restitution is 
possible till the erroneous decree or order has 
been set aside or superseded. It is diffizult to 
see on what principle time may be deemed 
to run against the juilgmont debtor while 
the erroneous order is still in force; on 
the other hand, the judgment of Sic 
Barnes Peasoek, O. J., in Joy Kurun Dal v. 
Rinee Asmudh Koser (31) shows thatthe right 
of aetion does not accrue to the jadgmen:- 
debtor before the erroneous decree has 
been superseded, and time runs against 
him only from that date, even if he 
institutes a regalar sait for recovery of the 
profits. The sane view issapporced by the 
desisinns in Husam nat Rant Surno Moyee v. 
Shooshee Mokhe2 Burmonia (10); Dhunput 
Singh v. Saraswati Misrain (32), Rangayy. 
Appt Ran v. Bobba Sriramulu (33) ani 
Holloway v. Guneshwur Singh (11), whch 


will be found reviewed in Raghu 
Singh v. Sheo Prosad Rai (24). It is 
interesting to mote that a similar view 


has bean repeatelly adopted in the Courts 
of the Unisel Ssates, whera it has been 
ruled that when a perso receives money 


(31) 5 W. R. 125. 
(32) 19 ©. 267; 3 Ind. Dec. (x. s.) 623. 


(33) 27 M. 143 (P. 0.); 8 O. W. N. 162; 14M. L, da 6 


16 Bom. L. R241; 811. A. 1; 6 Sar. P, C. J. 617. 
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under a decree which is afterwards reversed 
on error, the Statute of Limitations com- 
mences to run in his favaur only from 
the reversal: Bank of Washington v. Neale 
(34); Orocker v. Clements (35); Florence v. 
Louisville - (86). We feel no doubt 
whatever that, in the case before us, grave 
injustice would result if we were constrained 
to hold that the claim for restitution was 
-barred, because the decree-holders had 
‘managed, under an erroneous desision on 
a question of limitation, to take away the 
money of the judgment-debtors and to retain 
it for a longer term than three years, by 
reason of delay in the disposal of the 
appeal by this Court. 
| The fifth point for consideration is, 
whether the decree-holders are entitled to 
‘have an enquiry as to the ownership of 
the fund which was attached in execution 
of their decree. We are clearly of opinion 
that the matter must be investigated. 
That the money stood in the name of two 
of the judgment-debtors is by no means 
conclusive; bub such enquiry will be made 
only after the money has been brought 
back into Court pursuant to the directions 
we are about to give. 

The siath point for consideration, is, 
whether restitution must be made of the 
sum withdrawn, together with interest 
thereon. We are of opinion that interest 
must be paid by the decree-holders at the 
rate of 6 per cent. per annum from the 
date of withdrawal to the date of repay- 
ment into Court: Rodger v. Comptoir 
D Escompte de Paris (6); Merchant Banking Co. 
of London v. Maud (87); Imperial Mercantile 
Credit Association v. Coleman (38); Forester 
v. Secretary of State (89). The order of the 
Court below, which allows interest at 12 
per cent., must accordingly be varied in 
this respect: 

The result” is that this appeal is allowed, 
and the order of the Subordinate Judge 


(34) (1885) 4 Cranch., O. O. 627. 

(35) (1853) 28 Ala. 296. 

(36) (1908) 138 Ala. 588; 100 Am. St. Rep. 50; 36 
South 456. 
JEn (1876) 18 Eq. 659; 43 L. J. Oh. 861; 22 W. R, 


874. 

(38) (1871) 6 Ch. App. 558; 40 L. J. Oh. 262; 24 
L. T. 29°; 19 W. R 481. 

(39) 4 L A. 137; 80. 161; 3 Suth. P. C, J.405; 3 
Sar. P. ©. J. 717; 1 P. R. 1877; 1 Ind. Dec, mn 8.) 692, 
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discharged... 
directed to bring back intp Court, within 
one month from this date, Rs. 3,781-9-0 
together with interest thereon at 6 per 
cent, per annum fiom the 25th September 
1909, to the date of repayment into the 
Court. The sum so deposited will be 
invested in such manner as the Court 
may direct. The fund will be desmed to 
have been attached in execution of the 
decree of the decree-holders against 
Jogendra Prosad Mitra. The Court will 
then proceed to determine what portion 
of the fund, if any, is the property of 
Jogendra Prosad Mitra, and the decree- 
holders will be at liberty to apply such 
portion only in satisfaction of their decree. 
To prevent possible dispute we may add 
that should if turn out on investigation 
that the fund did in whole or in part belong 
to Jogendra Prosad Mitra the decree-holders 
will be entitled to receive therefrom not 
merely the judgment-debt but also interest 
thereon at 6 per cent, per annum from 
the date of the decree till the date of 
realisation; credit will be allowed to the 


judgment-debtors for sums previously paid 


or realised in satisfaction of the decree. 
The Execution Case No. 93 of 1909 will 
stand revived, the order for satisfaction, 
of the decree, made on the 25th September 
1909, will stand cancelled, and the enquiry 
directed will be held in the execution case 
so restored. If the money is not brought 
into Court as directed, the Court below 
will proceed to realise the sum by execu- 
tion from the decree-holders in the usual 
manner. There will be no order for costs 
either here or in the Court below in these 
proceedings; but as the Subordinate Judge 
made his order on a preliminary point, 
i.e, on the ground that the matter was 
concluded by our order of the 9th January 
1914, we direct, under section 13 of the 
Court Fees Act, that the amount paid as 
Court-fees on the memorandum: of appeal 
be refunded to the appellants. In this 
view, it is unnecessary to determine whether 


The decree-holders are hereby . 


, 


Court-fees were payable ad valorem on the - 


memorandum. 
i Appeul allowed. 
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SHAMIRUDDIN t. ABDUL BARI, 


CALCUTTA HIGH COURT, 
ÅPPEAL FRON APPELLATE Decree No. 1153 oF 
1914. 

January 5, 1917. 

Present:—Mr. Justice Beacheroft and 

* Mr. Justice Walmsley. 
SHAMIRUDDIN MANDAL—P taintire— 
APPELLANT 
versus 
ABDUL BARI MANDAL AND otHERs~— 

_ Derenvants— Rex eox DENTS 

Limitation Act (IX of 1908), Sch. I, Art. 127, appli- 
cability of, to Muhammadans. 

Article 127 of the Limitation Act does not apply 
to a case in which the parties arc Muhammadans. 

Mahomed Akram Shaha v. Anarbi Chowdhrani, 22 O. 
954; 11 Ind, Dee. (N. s.) 633 and Poyran Bibi v. Lakhu 
Khan Bepari, T O. W. N. 155, followed. 


Appeal against the decree of the District 
Judge, 24-Parganas, dated the 5th. February 
1914, affirming that of the Munsif, 
Additional Court, at Basirhat, dated the 25th 
February 1913. 

FACTS of the case appear from the 
jodgment, 

Babu Sitaram Banerjee, for the Appellant, 
contended. (1) That no question of limita. 
tion arises in this case because the parties 
are admittedly co-sharers. The defendants- 
respondents in their written statement have 
admitted that there are some properties 
which are ejmalz, The learned Munsif’s 
finding that there was admittedly a partition 
is based upon no evidence whatever. 

(2) That even if the learned Munsif’s finding 
is accepted as a correct finding of fact, Article 
127 of the Indian Limitation Act applies 
to the fasts of the present case and con- 
sequently the learned District Judge is 
wrong in holding thatthe plaintiff’s suit is 
barred by limitation. The casesof Mahomed 
Akram Shaha v. Anarbi Chowdhrani .1) and 
Poyran Bibi v. Lakhu Khan Bepari’ (2), 
although at the frst blush might appear to 
be against me are still quite distinguishable. 

. Moreover, the soundness of those decisions 
has been questioned in several cases decided 
by the Bombay High Court. See Bava:ha 
v Masumsha (3), Bhavrao v. Rakhmin (4) 
and Abdul Kadir v. Mahomed Ibrahim (5). 


(1) 22 0. 954; 11 Ind. Dec. (x. s.) 633. 
(2) 7 0. W. N. 155. 

(3) 14 B. 70; 7 Ind. Dec. (N. 8.) 5C4, 
(4) 23 B. 137; 12 Ind. Dec, (N, 8, 91, 
(2) 5 Bom, L, R, 355, 
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Babus Gunada Charan Sen and Manmatha 
Roy, for the Respondents, were not called 
upon. 


JUDGMENT. 


Beacucgort, J.—This is an appeal by the 
plaintiff. He brought a suit to recover pos- 
session of certain property which had come 
down from his ancestor Dhonai Mandal on 
the ground that he had been dispossessed by 
other members of the family. Dhonai had 
twosons, Tar Mamud and Jaker Mandal. 
The plaintiff was the son of Tar Mamnd. 
The suit relates to property which descended 
to Jakir Mandal. 

The Munsif dismissed the suit on the 
ground of limitation as well as on the 
merits. On appeal, the District Judge with- 
out going into the merits, dismissed the suit 
on the ground of limitation. 

It is now argued thatthe learned Judge 
was wrong in the view that he took of the 
question of limitation. The only point 
argued here is that under Article 127 of the 
Limitation Act, the onus was wrongly 


-thrown on the plaintiff by the learned Judge. 


In my opinion, Article 127 does not 
apply to this case in which the parties are 
Muhammadans. It was held in the case of 
Mahomed Akram Shaka y. Anarbi Chowdhrani 
(1), that this Article did not apply to the 
case of Muhammadans and that decision was 
followed in the case of Poyran Bibi v. Lakhu 
Khan Bepart (2), in which, Maclean, ©. J., 
referring to certain other decided cases 
expressed the opinion that the view taken by 
this Court in the case of Mahomed Akram 
Shaha v. Anarbi Chowdhront (1), was the 
correct one. I may at once say that I agree 
with these two decisions, . 

The learned Pleader for the Appellant 
admits that no other point arises in the 
appeal. I consider that the appeal ought to 
be dismissed with costs, 

WALMSLEY, J.— I agree. 


Appeal dismissed. 
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MYGAPULA GANGANNA V. VENKATA VIJAYA GOPALARAJT. 


‘MADRAS HIGH COURT. 

Seconp Civiu Appears Nos, 1985 tro 1951, 

1973 To LY7> AND 1994 oF 19.5. 
August 15, 1916. 
Present:—Mr, Justice Spencer and 
Mr. Justice Krishnan. 
MYGAPULA GANGANNA AND 
orHeRs—-DEFENDANTS— APPELLANTS 
veTSUs 

Sri Rajah UPPALAPATI VENKATA 

VIJAYA GOPALARAJU GARU 
BAFHIYAT BASHAND AND o1neRs— 
PLAINTIFF AND OTHERS— DEFENDaNTS— 
RESPONDENTS, 

Madras Estates Land Act (Mad. Iof 1998), ss. 3, 6, 
24, 25, 28, 30, 52, 57— Passing of the Ac? ins. 3, 
meaning of —‘Possession’ in s. 6, whether includes right 
to possession—‘Lime of letting’, meaning of —‘Uld waste,’ 
admission to—Rent, enhancement of—Scope of s. 52— 
Civil Procedure Code (Act V of 1908), s. 110 and O. 
XLI, r 81—Judgment in appeal—Omission to record 
reasons for findi gs—Irregularity. 

The words “the passing of the Act’ in section 3, 
clause (7), of the Madras Estates Land Act do not 
necessarily import the same meaning “as the com- 
mencement of the Act” in section 6 (1) of the Act. 
The Act was passed when it received the assent 
of the Governor-General, i.e, on YBth June 1908. 
[p. 28, col. 2 ] h 

Per Spencer, J. —The expression “at the time of 
letting” means no more than the time of leasing or 
exeonting a leaso [p 27, col 1.] 

Sunkara Fenkataratnam v. Varadarejah Appr 
Rao, 33 Ind. Cas. 213: 31 M. L. J, 123; (1916) 2 
M. W. N. 7; 3 L. W. 592; 20 M. L. T. 118, followed. 

Per Krishnan ,J.—The provision in section 24 of the 
Act must be read subject to other provisions of the 
Act and not merely subject to section 80 of the Act. 
A landlord has, therefore, a right under section 6 of 
the Estates Land Act to let “old waste” on such 
terms as may be agreed between him and the 
tenant, and the fact that it isin excess of the rent 
paid for a prior fusli before the Act came into forco 
is no ground for holding that it isan enhancement 
Hable to be disallowed under section 24 of the Act. 
[p. 29, col. 1.) 


The word “possession” in section 6 (1) cannot be 
construed as a mere right to possession. For the 
section to apply, the ryst must have been in posses- 
sion, that is in constructive or legal possession, if not 
in actual possession. [p. 28, col. 1.] 

The provision as to reduction of rent contained 
in section 25 of the Act expressly excludes “ryots 
of old waste,” and section 2% is only suppiementary to 
section 25 of the Act dealing with burden of proof 
where a fair and equitable rent has to be settled and 
does not give any substantive r ght to reduction of 
rent to anyone who does not otherwise possess it. 
[p 29, col ¥.} 

Section 52 of the Act in terms applies only to 
cases where pattas and muchilikas have already 
been accepted, exchanged or decreed, and not to 
cases of other written agreements between the 

® parties. [p. 29, col. 1.] 


The fact that an appellate judgmentis meagre 
and does not snfficiently recor the reasons for the 
findings, is not by itself a suffcient ground for 
interference by the High Court in second appeal 
unless the Appellate Court failed to apply its mind 
properly to the case and consider the evidence pro- 
perly and the appellants were thereby ptejudiced on 
the merits. [p. 27, col. 2.] 


Second appeals against the decrees of 
the District Court, Godavary at Rajahmundry, 
in Appeal Suits Nos. 188, 190, 192, 220, 
199, 2U1, 235, 236, 237, 248, 239, 240, 241, 
244 and No. 245 of 1913, Nos. 2, and 3 
of 19:4, Nos, 198, 194, 195, and 159 
of 1918, preferred against thos of the 
Revenue Divisional Officer, Rajahmundry, 
in Original Saits Nos, 102, 107, 114, 
103, 140, 145, 12%, 129, 131, 143, 148, 
146, 144, 149, 187, 133, 150, 189, 134, 135, 
and 104 of 1912 respectively. 


Mr. V. Ramadoss (with him Messrs. B. Nara- 

simha Rao and S.N. Rao), for the Appellants. 

Mr. G. Venkataramiah, for the Respond- 
ents, : 

These second appeals and the memoranda 
of objections coming on for hearing on 
the 4th and 7th August 1916, and having 
stood over for consideration till this day 
the Court delivered the following 


JUDGMENT. 


Spencer, J.—I have had the advantage 
of reading the judgment which my learned 
brother is abont to deliver and I agree 
with him in thinking that it is not 
necessary that we should call upon the 
District Judge’s successor to re-hear these 
appeals and deliver a fresh judgment. 
The questions at issue are really quite 
simple. It has been clearly found that 
no ceecupancy rights were ever possessed 
in these lanka lands before the Madras 
Estates Land Act I of 1908 came into 
force. The question then arises:—Did the 
tenants acquire occupancy rights in 
consequence of the introduction of the 
Act? 


The auction-sale lists are d@ted leth 
and 17ch July 1908, but assuming that 
the letting to the successful bidders was 
intended to have effect from the beginning 
of Fushi 1818, that is, from Ist July 
1908, it would still be letting “after the 
passing of the Act;” for as held in Second 
Appeal No, 1760 of 1912 byt Sadasiva 
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Aiyar, J., and myself the Act was passed on 
28th June 1908, when it received the assent of 
the Governor-General. Thus where the 
words “the passing of this Act? occur 
they do not denote Ist July 1908, when 
by section 1 the Act is declared to have 
“come into foree.” The Legislature being 
aware that the fasli year commences from 
Ist July probably so worded the section 
by design to avoid confusion as to leases 
dating from Ist July 1908. 

In Sunkara Venkatarutnant v. Varadarajuh 
Appa Rao (1), the learned Chief Justice 
regards ‘the time of letting as equivalent 
to the time of admission, but, as admission 
to possession is given a special meaning 
in the explanation to section 6 of the 
Act, namely, the receiving of any payment 
for occupation, I am doubtful whether we 
should understand the expressien “the 
time of letting? as meaning more than 
the time of leasing or executing a lease. 

In this view the lands in suit were 
clearly “old waste” under section 3, clause 
7 (2), of the Act ard secticn 6 (1) 
expressly excludes cecupants of old waste 
from the class of ryets on whom cceuparey 
rights are ccnferxed by the Act. In 
determining the amount of rent payable 
for Fasli 1321 the Courts were right in 
having regard to the previcus contracts 
between the parties and rightly applied 
the presumption arising by virtue of 
section 28 as to the rate payable in the 
preceding revenue year. 

The second appeals and the memoranda 
of objections must be dismissed with 
costs. 


KRISHNAN, J.—These second appeals 
arise from two batches of suits one ky 
the proprietor of.the Gopalpur Estate for 
arrears of rent for Fasli 1321 against 
his tenants under section 77 of the Madras 
Estates Land Act and the other by the 
tenants under section 55 against him for 
proper patitas. The appellants before us 
are the tenants in both batches. 

The first point taken in appeal is that the 
appellate judgment dces net comply with the 
requirements of Order XLI, rule 31, of 


(1) 85 Ind. Cas, 213; 31 M. L. J. 123; (1916) 2M. 
W. N, 7; 3 L, W. 592; £0 M. D. T. 118. 


the Civil Procedure Code and, therefore, 
should be set aside and the lower Court 
should be directed to re-hear the apreals 
and deliver afresh judgment. The appellate 
judgment is no doubt somewhat meagre 
“and not in strict conformity with the rule 
quoted, That, however, is only an irregularity 
or error in procedure; and unless it is 
a substantial error which has affected the 
decision of the case on the merits, it is 
not a proper ground for second appeal 
under section 100 of the Civil Procedure 
Code, Unless, therefore, we are satisfied 
that the learned District Judge failed to 
apply his mind to the ease and to consider 
the evidence properly or that the appellants 
have been prejudiced in aiy way on the 
merits we will not be justified tn interfering 
with the decree of the lower Appellate 
Court on the ground stated. The learned 
District Judge heard the appeals to him 
at great length and came to his own 
findings on the merits, though he did not 
state his reasons very fully as he was 
agreeing with the Court of first instance 
in his findings. The present case is different 
from the case cited in S¢dfarama Sastrulu v. 
Suryanarayana Sastrulu (2), as I think 
that the learned Judge had the points in 
dispute before his mind and exercised his own 
judgment in arriving at hig findings. | 
must, therefore, disallow this objection. 

The nezt point srgued is that the 
findings of the lower Appellate Court that 
the lands in suit were “old waste” within 
the meaning of section 3, clause 7, and 
that the tenants had no permanent occupancy 
rights in them are erroneous. The finding 
that the tenants had no cceupancy rights 
in the lands before the Estates Land Act 
came into force is a finding of fact on 
evidence and must he accepted. It is 
manifestly correct as the right of cultivating 
these lands was sold by auction from time 
to time once in every three years io ibe 
highest bidder, the lands are appropriately 
called sale lankas. The tenants contend 
that though this may be so,—section 6, 
clause (1), of the Madras Estates Land 
Act conferred on them a new permanent 
occupancy right in these lands on iis 


(2) 22 M. 12; 8 M. L. J. 182; 8 Ind. Dee, (x. s.) 9. 
e 
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It was also argued that the expression 
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enactment. That section provides that 
“every ryot now in possession or who 


shall hereafter be admitted by a land-holder 
to possession of the ryot land not being 
old waste situated in the estate of such 
land-holder shall have a permanent right 
of occupancy in his bolding” It is, however, 
found as a fact that the ryofs were not 
in possession of these lands on the Ist of 
July 1908, when the Act came into force 
they having given up possession the previous 
day. This finding must be accepted in 
second appeal as one of fact. The lands 
were again lef to the tenants and possession 
given to them only about a month later. 
Subject to an argument which I shall 
presently consider, it is clear then that at 
the time of that letting, the lands had 
remained without occupancy rights for over 
ten years and hence they came within the 
definition of “old waste” in section 3 
clause (7), sub-clause (2); and, therefore, 
section 6, clause (i), was inapplicable. 

The argument, I referred to, is based 
on the fact that the letting was for the 
whole of the Fasl 1318 as well as for 
the two subsequent faslis. The lease period, 
therefore, commenced from the beginning 
of Fasli 1318, that is, from the Ist of 
July 1908. It is urged that as the tenants 
obtained the right to possession as from 
the Ist of July they must be treated in 
law as having been in possession on that 
day within the meaning of section 6 and 
that they come, therefore, within the words 
“ryots now in possession” and that on the 
authority of the case reported in Sree Balusu 
Buchi Saravagarudu v. Kovvuri Venkataraju, 
(3), it must be held that they got permanent 
occupancy rights under the section. The 
-word “possession” in the section cannot, I 
think, be construed to cover a mere right 
to possession. The ryof must have been 
in possession for the section to apply, 
that is, at least in constructive or legal 
possession if not actual possession. The 
effect of the lease was only to give the 
tenants a right to possession from the lst 
of July but they had no possession 
whatever on that date, legal or actual. 
The case quoted does not, therefore, apply 
and I think the tenants got no occupancy 
rights by virtue of the section. 


e 
(3) 21 Ind. Cas. 913; 25 M. L. J, 617; 38 M. 459, 


“any time. 


“the time of letting” in sgction 3, clause 
7 (2), means the time from which the 
lease took effect and not the time when 
it was executed and asit took effect from 
the lst of July, there was no letting after 
the passing of the Act as required by 
that sub-clause (2) and, therefore, that 
sub-clause will not apply to these lands 
to make them “old waste.” This argument 
assumes that the words “passing of the 
Act” mean the same thing as “the coming 
into force of the Act.” The two expressions 
are evidently not the same. Under section 
1, the Act came into force on the Ist of 
July. But the Act was passed when it 
received the assent of the Governor-General 
on the 2&th of June 1908. The meaning 
of the term “passing of the Act” was 
considered in Second Appeal No. 1760 of 
1912. -I agree with the view there 
expressed. Even assuming that the “letting” 
was on the lst of July without deciding 
it, it will still be “after the passing of 
the Act” and there is thus no difficulty 
in bringing the lands in the ease within 
the definition. 

No doubt under section 23 of the Act 
the presumption is that any land is 
ryot. land other than old waste and the 
person asserting that any land is old 
waste must proveit. I agree, however, 
with the lower Courts that in this case 
the Jand-holder has established that the 


suit lands are now “old waste? and I 
accept their finding as correct. The tenants, 
of course, have, therefore, no permanent 


occupancy rights row in the land. 


The neat question to be considered is 
what is the proper rate of rent payable 
by the tenants for the fasli in question. 
The lower Courts have decreed rent at 
the same rate as was paid by the tenants 
for the previous fasli except in Suit 
No. 132 of 1915 with which we are not 
now concerned. The period cf the lease- 
deed expired by the end of fa&z 1320 


and there is no writien agreement for 
Hasli 1321. No paitas and muchilekas 
were exchanged between the parties at 


Under section 27 of the Act 
the tenants must however be presumed to 
have held the land under the same terms 
as to rentas existed for the previous fasli 
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‘unless the contrary is proved. It is not 
alleged by tho tenants that any new 
arrangements have been come to; nor is 
ib shown that there is: anything contrary 
to the presumption under section 27 in 
this case. I may add here that I do not 
agree with the respondent’s contention that 
he can take advantage of section 52, 
clause 3, and treat his lease or written 
agreement as in forca under that clause 
till it is superseded by a fresh lease or 
_by exchange of puttas and muchilikas. 
"That section, in terms, applies only to cases 
where paitas and muchilikas have already 
been accepted, exchanged or decreed; and 
not to cases of other written agreements 
between parties. What pattas and muchili- 
kas are and what they should contain are 
stated in section 51; any written agreement 
like the one in this case cannot, therefore, 
be treated as pattah or ‘muchilike. I think, 
however, by foree of section 27 as already 
stated, the land-holder was entitled to the 
same rate of rent as in Wasis 1320. 

It was nezt argued that the amount of 
rent paid for Faslis 1318 to 1320 over 
~ and above what was paid for the same 
lands in Fasli 1317 and before, was an 
illegal enhancement by the landlord as he 
took no action under section 30 of the 
Act for it and the excess should, therefore, 
be disallowed under section 24 of the Act, 
That section says: “The rent of a ryot shall 
not be enhanced except as provided by this 
Act.” It must, therefore, be read as subject 
to all the other provisions of the Act and 
not merely to section 30. As pointed ont 
for the respondent section 6, clause 3, 
expressly authorises a land-holder to let 
“old waste” to a ryot on such terms as 
may be agreed on between them, when he 
is admitted to the occupation of the land. 
The first time the tenants were so admitted 
in this case after the Act came into force, 
wasin Fasiti 1318 ; and, therefore, the agree- 
ment as to rent then entered into was 
clearly valid and cannot be treated as an 
enhancement offending against section 24, 
If now the land-holder wants to enhance 
the rents without the consent of the tenants, 
he must no doubt take action under section 47 
of the Act. This argument also, therefore, 
fails.. 

In the second appeals relating to the 
pattas it vas further argued that under 


. 


section 57, the Collector was bound to decide 
what the terms of the proper paita fer 
Fasli 1321 were and that in doing so he 
should settle the preper rate of rent payable 
by the tenants Thatis no doubt the effect 
-0f the section and the lower Courts have 
settled the proper rent to be what the tenants 
agreed to pay and paid for the previous 
fasli; the question as to proper rent is the 
same in both the rent and the patta suite, 
The tenants contend that they are only bound 
to pay what may be considered a fair and 
equitable rent for Fasli 1321 as there is 
no written agreement for that year and 
that that rent should be fixed with 
reference to rates prevailing for similar 
lands with similar advantages in the 
neighbourhood. In considering this argument 
it must be borne in mind that these 
are tenants of “old waste” and not ryots 
of ryott land with permanent occupancy 
rights. Te get a reduction of the rent, 
for that is what the tenants claim, by 
considerations of what is fair and equitable 
they must show some provision of law under 
which they are entitled to this privilege. 
The only sections in the Act which have any 
bearing on the question of reduction of rent 
are sections 25, 38 and 41; of these it 
is only section 25 that deals with rates 
prevailing on similar lands and with fair 
and equitable rates. That section is express- 
ly excluded from applying to ryots of 
“old waste” for it applies in terms only 
to ryots of. “ryoti land other than old 
waste? who are all occupancy ryots. 
Section 28 was also relied on by the 
appellants’ Vakil as giving his clients a 
right to show that the rent paid for the 
previous fask was not fair and equitable. 
If they had the right to get their rent 
reduced on considerations of fairness and 


equity, no doubt they could prove that 
the rent for the previous faslé was not 
an equitable rent under the section. But 


the section certainly does not give them 
the right itself. That section is evidently 
supplementary to section 25 and deals 
with burden of proof where a fair and 
equitable rent has to be settled raising a 
presumption in favour of the equitableness 
of the rent. which was being paid at the 
time. It cannot be read as giving any 
substantive right to reduction of rent to 
any one who does not otherwise possess it, 


30 


I must, therefore, hold that no question of 
equitable rent arises even in the patia cases 
as argued. 

The rent decreed and inserted in the 
patta by the lower Courts is, therefore, 
correct ; and as the appellants fail on all 
the points urged before us, all the second 
appeals are dismissed with costs. 


The memoranda of objections filed by 
the landlord refer to Vakil’s fees in the 
lower Appellate Court, They were not 
pressed before us as the lower Appellate 
Court was clearly right in fixing a con- 
solidated fee in the batch of appeals. 
They are also dismissed with appellant’s 


costs. any 
Appeals dismissed, 
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CALCUTTA HIGH COURT. 
APPLICATION IN ORIGINAL UIWIH Suir No. 1339 
or 1914. 

January 10, 1916. 

. Present: —Mr. Justice Chaudhari. 
BHUPENDRA NATH BHOSE— 
APPLICANT 
VErsUs 
E., D. SASSON & Co.—Derenvantrs— 
Ovposite PARTY. 

Solicitor and client—Solicitor’s lien for costs, nature 
of - Set-off, claim of, by judgment-debtor—Priorit y— 
Equities : $ 

here is no such thing asa lien except upon some- 
thing of which the person claiming ib is in possession, 
[p 81, col. ».J ; i < 

A solicitor’s lien upon a judgment obtained by his 
client isonly a claim or right to ask for the inter- 
vention of the Court for his protection, when having 
obtained judgment for his client, he finds there isa 

robability of the chent depriving him of his costs, 
p. al, col. L] 4 

Blakey v. Latham, (1889) 41 Ch. D. 518; 60 L. T. 
624; 37 W. R. 569, referred to 

A solicitor has no higher rights than his own 
client and his lien for costs on the judgment obtained 
by his client is subject to all the equities between t: e 
client and the other parties interested in the 
property. The lien ought not to intercept the right 
claimed by the judgment-debtor to set off a prior 
decree which he had obtained against the cliont. [p. 
31, col. 1.) 

Edwards v. Hope, ('885) 14 Q. B. 922; 54 L.J. Q. 
B. 379; 53 L. T. 6s: 33 W. R 6-2, not approved, 

Nawab Nazim of Bengal v. Heeralall Seal, 10 B, 
Jy. R. 444; Supramanyan Setty v. Hurry Froo Mug 14 
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C. 874; 7 Ind. Dee, (x. s.) 248; Clullianji v. Raghawjee 
6 Bom. L. R. 879; 80 B. 27, distinguished. 

Mr. N. N. Ghattak, for the Applicant. 

Mr. A. A. Avetoom, for the Defendants- 
Opposite Party. 

JUDGMENT.—This is an application on 
behalt of the plaintiff’s attorney that he 
has a lien on the judgment obtained by 
the plaintiffs against the defendants and 
that his lien has priority over all other 
claims. It appears that prior to the decree 
in this suit the defendants had obtained 
judgment upon an award in their favour, 
dated the 19th March 1915. The award 
was filed on the 30th April 1915 and 
became capable of immediate execution. By 
that decree the defendants were allowed 
Rs. 1,451-9 which included costs to the 
extent of Rs. 133 against the present 
plaintiffs. Subsequently, the plaintiffs 
obtained a decree against Sassoon & Co., 
namely, on the lOth August 1915 for 
Res, 1,481-8-0. On the 24th August, Sassoon 
& Co., applied on a tabular statement that 
satisfaction of the plaintiffs’ deeree might 
be entered. Woodroffe, J., held that it was 
a proper application, but inasmuch as it 
appeared that a prohibitory order had been 
issued against the plaintiffs in execution of 
a decree which had been obtained against 
them by a firm named Christie and Ide in 
Suit No. 2 of 1913 for a large sum of 
money, he directed the matter to atand 
over for notice of the application to them. 
The matter came up before me, and I 
held that Christie and Ide and David 
Sassoon & Co., were entitled to pro rata 
distribution of the amount of the decree 
in favour of Sassoon & Co. At that time 
learned Counsel for the attorney for the 
plaintiffs submitted that he had a lien for 
costs, and 1 made my order subject to any 
application that might be made by the 
attorney in respect of his claim. That 
application has now been made. 

Reliance has been placed on behalf of the 
attorney on the case of Edwards v. Hope 
(1). That is a ease on the Eugfish Order 
LXV, rule 14, which deals with “allowing 
a set-off for costs notwithstanding the 
solicitor’s lien for costs in the particular 
cause or matter, in which the set-off is 
claimed.” The rule was held applicable to 


(1) (1886) 14 Q. B. D. 922; 54 L. J. Q. B. 879; 53 
L. T. 69; 83 W. R. 672. 
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costs in the same cause, not in different 
actions, and that in the equities of that 
particular case, “the balance was in favour 
of allowing the solicitor’s lien” . 

Huwards v. Hope (1) bas been followed in 
Blakey v. Latham (2). Kay, J., while feeling 
bound by the decision in Edwards v. Hope 
(1), expressed his opinion that tbe eguny 
claimed on behalf of the attorney was the 
most extraordinary equity be had ever heard 
of. In England the practice was different 
in different Courts, and conflicting. Iu the 
Common Pleas a set-off was allowed without 
reference “to the Jen, bat notin the Conrt 
of Chancery. lt seems to me that we are 
not bound to follow Hdwards v. Hope (1), 
as we have no such rule here, and unless 
I am convineed that the equity on behalf of 
the attorney is such that it ought to be 
allowed against the defendants in this 
action. In this case the: dejendants had 
obtained a deeree prior to the decree 
obtained by the plaintiffs. I do not think 
that it has ever been recognised that a 
solicitor has higher rights than his own 
chent, aud it has always been held tbat the 
lien is subject to all the equities between 
the client and the other parties interested 
in the property. In considering Blakey v. 
Latham (2), Kay, J., says that there is no 
such thing as lien except upon something 
ot which you have possession, and that 
although one speaks of an attorney having 
a lien upon a judgment, it is in fact only 


a claim or right to ask for the intervention - 


of the Court for his protection, when, having 
obtained judgment for his client, he finds 
there is a probability of the client depriv- 
ing him of his costs. He did not think 
it was reasonable to hold that the solicitor 
had an equity against the defendant com- 
pelung him to pay instead of setting it off. 
No case in India has been cited to me 
which supports tke attorney's claim in this 
suit. 


Nawab Nazim of Bengal v. Heeralall Seal (3) 
merely holds that the attorney bas a hen 
against -an attaching creditor. “In Supra- 


Y 


aa (1888) 41 Oh. D. 618; 60,L. 1624; 37 W, R 


R 10 B, L. R. 444. 
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manyan Setly v. Hurry Froo Mug (4), it was 
held that an attorney’s lien for costs had 
priority over the attaching creditor. Culliimjz 
v. Haghawjee (5), was referred to; it simply 
holds that the Court has summary jurisdiction 
over its suitors in the matter of attorney’s lien. 
The same also has been held in this Court, 
but that such lien intercepts the right to 
a set-off hus not, so far as 1 knew, been 
directly held. Order KAI, rale 18, provides 
for a set-off being allowed in cases of execu- 
tion under cross-decrees. In Goodfellow v. 
Gray (G) it was held that ‘the. rule of 
set-off applied to damages in different 
actions, notwithstanding a charging order 
in respect of solicitors costs in one of- 
these actions. It is also to be noticed 
tbat Edwards v. Hope (1) dealt with the 
question of set-off of costs under the rule. 


The attorney, it is to be noticed, merely 
states that be has been unable to get the 
balance of his costs from the plaintiffs not- 
withstanding demands, and that the plaintiffs 
have closed their place of business and 
were and are residing outside the jurisdiction 
of this Court, The attorney does not say 
that there is no chance of recovering his 
costs from his clients and that this is the 
only property out of which his claim can 
be satisfied. It does not appear also that 
he has taxed bis bill of costs, 1 agree 
with Woodroffe, J., when he held that the 
defendant’s application to set-off the costs 
was proper, and I hold tbat this is not 
a case in which I ought to hold thatthe 
solicitor’s lien intercepts the set-off claimed. 
The application will, therefore, be retused 
with costs, 


Application refused, 


(4) 14.C. 874;7 Ind Dec, (N. S.) 248, 

(5) 6 bom. L. K. bi; aU B, 27. 

(6) (.8¥9) 2 Q. B. avd; vd L. J. Q. B. 1082; &1 L, 
T. 314, 
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PATNA HIGH COURT. 

Ssconp Civit Appuat No. 532 or 1916. 
December 8, 1916. 
Present:—Mr. Justice Jwala Prasad. 
MAHABIR LAL—Dsranpant— 
APPRLLANT 
versus 
SHAH MALIKUDDIN AND OTAERS— 
Praintirrs— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 109 A, cl. (3), 
105, 830B—Setilement of rent—Enhancement—Appeal, 
second, whether lien. 

No second sppeal lies against the decision of a 
Special Judge settling a fair and equitable rent 
under section 105 of the Bengal Tenancy Act. [p. 32, 
col. 2.] 

Sajiwan Mahto v. Gulab Chand Lal, 35 Ind. Cas. 
678; 1 P, L. J. 409, followed. 

Appeal against the decree of the Special 
Judge, Shahabad, dated the 27th January 
1916, confirming that of the Revenue 
Officer, Sasseram, dated 8th September 1914. 


Messrs. Uma Charan Laha and Gour Chandra 
Paul, for the Appellant. 


Mr. Fakhuruddin and Syed Mohammad 
Tahir, for the Respondents. 


JUDGMENT.—The appellant Mahabir 
Lal was recorded as a tenure-holder in the 
finally published Record of Rights. The 
respondent, who is the Jandlord, applied under 
section 105 of the Bengal Tenancy Act for 
the enbancement of the rent of the tenure 
under section 7 of the Ast, and in the 
alternative for enhancement under section 
30B of the Act in case the appellant was 
Leld to be an occupancy ratyat. The appel- 
lant contended that he wasan occupancy 
raiyat and his rent was not liable to 
enhancement and that the lands were of 
inferior quality and yielded very poor 
outturn. The Assistant Settlement Officer 
held that be was a tenure-holder and 
enhanced the rent by Rs. 40-15-6. His 
rent entered in the Record of Rights is 
Rs. 147-0-6. The Assistant Settlement 
Officer fixed Rs. 188 as fair and equitable 
rent for the tenure under section 7, clause (2), 
of the Act. Mahabir Lal appealed to the 
Special Judge of Shahabad, who held, 
differing from the view of the Assistant 
Settlement Officer, that the tenant was an 
occupancy ratyaé but he confirmed the fair 
and equitable rent of Rs. 188 settled by the 

e Assistant Settlement Officer, 
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This order cf the Special Judge is, tbere- 
fore, a decision settling a ren under section 
105 of the Bengal Tenancy Act. No secord 
appeal lies from the decision settling the 
rent under section 109A clause (3) of the 
Act. This appears to be the settled law, vide, 
Sajiwan Mahto v. Gulab Chand Lal (1). 
A reference may also be made to Naimuddin 
Shaikh v. Ram Rangini Dasi (2). The contrary 
view is not seriously contended by the 
appellant in this case. The second appeal 
to this Court is, therefore, incompetent. 
It is contended, however, that the Special 
Judge acted illegally and with material 
irregularity in not conforming to section 30B 
in settling the rent of the holding. The 
application of the respondent before the 
Assistant Settlement Officer was for settle- 
ment of fair aud equitable rent under sec- 
tion 7, clause :2), of the Act and in the 
alternative under section 30B. The Special 
Judge in appeal held that the tenant was 
not a tenure-holder and hence section 7, 
clause (2), does not apply. We held that the 
tenant was an occupancy raiyat and, there- 
fore, the enhancement could only be made 
under section 30B of the Act as was the 
alternative prayer of the landlord. Under 
section 30B the enhancement would be on 
the ground that there has been arise in 
the average local prices of staple food crop 
during the currency of the present rent. 
The Special Judge has not conformed to 
the rule embodied in 30B as he should bave 
done under section 105, clause (4), but has 
settled the rent on the ground tbat the 
produce of the land would give to the 
tenant much more than Rs. 25a ligha 
and the rent fixed by the Assistant Settle- 
ment Officer comes,to less than Rs. 3-12-0 
a bigha. This is not the mode prescribed 
by section 30B for the settlement of 
rent of an occupancy raiyat as fair and 
equitable. There is no doubt that the 
Special Judge acted illegally in settling the 
rent of the appellant, but howsoever wrong 
his decision beas to the principleon which 
fair and equitable rents should be arrived 
at, it is ‘nonetheless a settlement of fair 
and equitable rent and his decision cannot 
be questioned in second appeal. The 


(1) 35 Ind. Cas, 678; 1 P. L.J, 409 ab p. 4 2, 
(2) 13 C. W. N. coxx, $ 
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appellant’s Vakil asks me to treat this 
appeal as an application for revision under 
section 115 of the Code of Civil Procedure 
and to seb aside the decision of the Special 
Judge. I Am not prepared to concede to 
the prayer of the appellant and I hold that 
the appeal is incompetent and should be 
dismissed. The appeal is dismissed with 
costs, 


Appeai dismissed, 


ALLAHABAD HIGH COURT. 
Seconp Cryr Arrear No. 1019 or 1915. 
Desember 5, 19:6. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 
AMIR AND ANOTHER—PLAINTIFFS — 
APPELLANTS 
versus 
MAHADEO PRASAD—Derenpant — 


RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 145, scope 
of—Ctwvil Procedure Code (Act XIV of 1882), s. 253 — 
Surety, liability of —-Hypothecated property, whether can 
be sold —Court, power of. 

Section 145 of the Civil Procedure Code, 1908, does 
not enable a Court summarily to sell any property 
which may have been mortgaged by a surety by way 
of security. [p. 85, col. 2; p. 36, col. 1.] 

In execution of a decree it is the personal liability 
of the surety which can be enforced, and not the 
erent of the property hypothecated by him, (p. 36, 
col z. 

Ordinarily where property is hypothecated, it can 
only be brought to sale by aregular mortgage suit to 
which all persons interested in the property are 
made parties. [p. 85, col, z.] 


Second appeal against the decision of the 
Officiating District Judge, Allahabad, 
dated the 2nd June 1915. 


FACTS.—P. brought a simple money suit 
against 5. in the Court of the Sabordinate 
Judge of Allahabad. In that suit’ J. 
father of S., stood surgty for S. to the extent 
of a certain sum for the due performance 
of any decree that might be passed against S. 
and executed on 10th February 1911 a 
security-bond in favour of the Court, mortgag- 
ing the house in suit (along with certain other 
houses) and covenanting that in the event 
of S. not paying the amount of any decree 


3 
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“that might be passed against him in the suit, 


‘the Court might realise the amount by sale 
of the mortgaged property. The security- 
bond was duly attested and registered. On 
22nd June 1911, J. and S. sold the house in suit 
to the plaintiffs-appellants by means of two 
sale-deeds. In those sale-deeds J. and S. con- 
cealed the existence of the sesurity-bond and 
represented that the property was free from 
incumbrances. A simple money-decree was 
ultimately passed in the suit in favour of P. 
against S, on 7th November 1911. `P. put it 
in execution against J., the surety, under sec- 
tion 145 of the Code of Civil Prosedure, 1908, 
and brought to sale the house in dispute, which 
was purchased by the defendant. Plaintiffs 
thereupon instituted this suit for a declaration 
that the auction-sale in favour of the defend- 
ant was illegaland ineffectual and that the 
defendant thereby acquired no title to the 
house. The Subordinate Judge decreed thesuit, 
holding that the sales in favour of the plaint- 
iffs were perfectly valid; that the security 
bond given by J. could not prevent a sale 
of the house subject to the mortgage; that, 
therefore, the plaintiffs by their sale-deeds 
of the 22nd Jone 1911 acquired whatever 
title was left in J. and S.; that the auction- 
sale in favour of the defendant was 
invalid and gave no right to the defend- 
ant, for under section 145 of the Code 
of Civil Procedure, 1908, execution was 
restricted to the personal liability of the 
surety; that the mortgage created by the 
surety was not and could not be enforced 
under that section, and that a suit under 
section 67 of the Transfer of Property 
Act was the only way of enforcing the 
security-bond. He further held that even 
if the surety be considered to be personally 
liable under the security-bond, the house 
in question could not ba sold to enforce 
that liability because at the time of the 
auction-sale he had no interest left in 
it. 

On appesl by the defendant the District 
Judge set aside the decision of the Sub- 
ordinate Judge, holding that the plaintiffs 
and their vendors had been guilty of “collu- 
sive frand;” that there being in the security- 
bond a covenant authorising the Court to 
sell the house and realise the amount fixed, 
no separate suit was necessary even if the 
property could not be sold under section 
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145 of the Code of Civil Procedure - and 
that the decision of the Subordinate Judge 
was based on a technical point and was 
against “the equity of the case.” He 
refused to follow Tokhan Singh v. Girwar 
Singh (1) as, in his opinion, Janki Kuar 
v. Sarup Rani (2) was against it, and 
referred to Dalip Singh v, Bahadur Ram 
(3) as an authority for the propositi n 
that there is always a persoral liability in 
every simple mortgage. 
Plaintiffs came to the High Court in 
second appeal. 
Mr. Haribans Sahai (with bim Mr. Kan- 
haiya Lal), for the Appellants, stated the facts 
and referred to section 145 of the Code of 
Civil Procedure, 1908, and pointed out tbat 
the word “personally” did not occur in the 
corresponding section 258 of the old Code 
(Act XIV of 1882). The remedy was culy 
personal against the surety under this section. 
` The property hypothecated could not be sold 

summarily, [Tokhan Singh v. Gérwar Singh(1), 
ae Lall Dass v, Lakshmi Narain Khanna 
Mr. M E. Agarwala (with him Messrs. Da- 
modar Dos and Bhagwati Shankar), for 
the Respondent, relied on the finding of the 
District Judge that the plaintiffs and their 
vendors had been guilty of collusive fraud 
and submitted that it was a finding of 
fact. 

[Ricuarps, C. J.—That is no finding. It 
is his opinion. He thinks that the sale to the 
plaintiffs after the security-bond amounted 
to a fraud. It is no fraud at all.) 


The very fact that the existence of the 
security-bond was not disclosed in the 
sale-deeds in favour of the plaintiffs but, 
on the other hand, it was said that the 
property wasfree from incumbrances, showed 
that there was collusion and fraud, some 
underhand trick, 

The sales in favour of the plaintiffs were 
also invalid under section 52 of the Transfer 
of Property Act. After the execution of 
the security-bond J. and his son were 


(1) 82 0. 494; 9 0. W. N. 372; 1 C. D. J. 118. 

(2) 17 A. 99 at p. 10L A, W. N. (1895) 19; 8 Ind, 
Dec. (x. s } 389. 

(3) 15 Ind. Cas. 435; 34 A, 446 at p. 448; 9 A. D.J. 
550. 

(4) 29 Ind. Cas, 149; 19 C. W. N, 961. 
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not at liberty to deal with tke property 
in any way pending the suit and as 
long as the security-bond was in force, 

It was not necessary to bring a separate 
suit for sale. The secnrity-bond itself 
pointed ont a way of realising the security. 
The Court could sell the property by virtue 
of the covenant contained in the security- 
bond: Janki Kuar v. Sarup Rani \2), Shyam 
Sundar Lal v, Bajpai Jai Narayan (5), Mukta 
Prasad v Mahadeo Prasad (6). 

The decisions in the Calcutta High Court 
on this point werenot uniform. The Full Bench 
case of Bag Nath Goenka v. Sita Ram Das 
(7) was against the view taken in- Tokhan 
Singh v. Girwar Singh (1). 

The word “personally” was an elastic word- 
and its introduction into section 145 of 
the present Code of Civil Procedure had 
no special significance. 

{Rresarvs, C. J.—That argument pre- 
supposes that some interest in the pro- 
perty was left with J. after the sales 
in favour of the plaintiffs. As a matter 
of fact, at the time of the auction-sale, 
J. had ceased to have any title to 
the property. Whatever interest was left 
in him after giving the mortgage in favour 
of the Court was validly fransferred to 
the plaintiffs, so that. the defendant pur- 
ebased nothing at the auction-sale]. 


When the security-bond was executed, . 
two estates were created, viz., (1) the mort- 
gagee’s estate, and (2) the equity of re- 
demption. The plaintiffs" have purchased 
the equity of redemption, and what has 
been sold to us at the auction sale is 
the mortgagee’s estate, z.e. the interest of 
J. which was transferred to the Court 
by the seenrity-bond. 

I do not deny for a moment that. the 
plaintiffs have got the equity of redemp- 
tion. 


1 submit that the Court could sell the 
mortgagee’s estate. Even if. it could not, 
I submit that the auction-purchaser can- 
not be affected by that inability. The 


(5) 30 O. 1060; 7 ©. W. N. 914. 

(6) 33 Ind. Cas $82; 14 A. D. J. 385; 38 A. 327. 

(7) 18 Ind. Cas. $00; 17 C. W. N. 485; 13 M. L. T. 
487; 17 C. L. J. 558; 15 Bom. L. B. 500; 40 C. 552; 
(1918) M. W. N, 55% 40 I A. 54 
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auction-purshaser is nob concerned with the 
correctness or etherwise of the Court’s order 
or judgment: Rewt Mithi v. Ram Kishen 
Singh (8), Zain-ul-abdin Khan v. - Muhammad 
- Asghar Ali Khan (9). 

All thatthe Court has sold to my client 
is the mortgagee right created in its 
favour by J. under the security bond. 

[Ricaaros, C. J.—lt has done nothing 
of the kind. ] 


[ Bawgrst, J.—The Court did not purport 
to transfer its mortgagee right. It purported 
agal th whole property as belonging to 
d. 
If the Court purported to sell more 
than it could, the whole sale will not be 
void. That part of it by which I acquire 
the mortgagee right is perfectly valid. - 

Mr. Haribans Sahat was not called upon. 
to reply. 

JUDGMENT. 


Ricwarps, C. J.—The facts connected with 
the suit out of which this appeal arises are 
as follows. A decree was obtained against 
one Saraj Din for some money due by him, 
Before decree Jagarnath, his father, went 
security for the due payment of 
any amount that might be decreed against 
Suraj Din. In the bond he agreed that 
he would, as surety, be responsible for the 
amoant of the decree, and by way of further 
security he hypothecated certain property. 
The decree-holder after he had obtained 
his decree sought to execute the same against 
Jagarnath by selling one of the properties 
which Jagarnath had mortgaged by way of 
security. In the meanwhile, however, 
Jagarnath had sold his equity of redemption 
to Amir and Ramzan, the plaintiffs in the 
present suit. They objected to the sale of 
the property onthe ground that they were 
the purchasers of all the interest of Jagar- 
nath. Notwithstanding their objection the 
property was sold and purchaséd by Mahadeo 
Prasad, the defendant. The present suit 
has been {instituted by Amirand Ramzan 
claiming a declaration that Mahadeo Prasad 
had acquired no right by the sale. 


(R) 14 ©. 18 (P. C.) 13 I. A. 106; 10 Ind. Jur, 4285 


4 Sar. P. O J. 746; 7 Ind. Dec. {N s.) 18. 
(9: 10 A. 166 (P. C.;; 15 I. A. 12; 5 Sar. P. C. J. 129; 


| 6pd. Dec. (x. s ) 112. 
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The Court of first instance found thet the 
sale by Jagarnath to the pliintiffs was a valid 
sale for good consideration, and'gave the plaint- 
iffs a decree. Mahadeo Prasad appe2led, but 
he did not in his grounds of appeal challenge 
the finding of the Court that the sale was 
a bona fide one. It was, however, strongly 
contended that under section 145 of the Code 
of Civil Procedure, the Court was at liberty 
to sell the property notwithstanding the sale 
to the plaintiffs, because Jagarnath had gone 
surety to it for the due discharge of the 
decree against his son. Ordinarily speak- 
ing where property is hypothecated, it can 
only be brought to sale by a regular mort- 
gage suit.in which all persons interested 
in the property are made parties. The law 
provides for the form of decree which is 
given in such cases, and it allows the persons 
interested in the mortgaged property a period 
within which they ean redeem the property, 
if so disposed. It is admitted that if Jagar- 
nath had given the bond to the decree-holder 
instead of the Court, the decres-holder’s | 
only remedy, so far as the property is 
concerned, would be to bring a regular 
mortgage suit. Unless, therefore, the Code 
provides to the contrary, the present bond 
could only be enforced by a regular suit 
brought by the Court itself, or (as is usually 
done) by some person to whom the Court 
would transfer the mortgage for the purpose 
of instituting the suit. It is not contended 
that any provision in the Code other than 
section 145 permits of the bond being 
enforced in any other way than that we 
have mentioned. Saction 145 is as follows: — 
“Where any person has become liable as 
surety (a) for the performance of any decree, 
or any part thereof, or (b) for the restitution 
of any property taken in execution ofa decree, 
or (c) for the payment of any money, or for the 
fulfilment of any condition imposed on any 
person, under an order of the Court in 
any suit or in any proceeding consequent 
thereon, the deeree or order may be execut- 
ed against him to the extent to which he 
has rendered himself personally liable, in 
the manner herein provided for -the execu 
tion of decrees, and such person shall, 
for the purposes of appeal, be deemed a 
party within the meaning of section 47.” 
Tt is contended that this provision enables 


the Court sammarily to sell any property © 
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which may have been mortgaged 
by the surety by way of security. I 
think that the words of the section 
do not warrant any such conclusion. 


All that ihe section says is that the decree 
or order may be executed against the surety 
to the extent to which he has rendered 
himself personally Hable. The decree men- 
tiored here is clearly the decree against 
the judgment-debtor, for ihe due performance 
of which the surety bas rendered himself 
liable. Incther words (applying the section 
to the facts of this particular case), the 
simple money-decree which had been obtain- 
ed against Suraj Din could be executed 
against Jagarnath just as it could be exe- 
cuted against Suraj Din himself, neither 
more nor less. It is to be remarked here 
sthat the section does not refer to property 
mortgaged by the surety and it would appear 
to be more or less an accident that the 
surety- not only became surety but wenta 
step further and gave security. He might 
have given a. simple bond undertaking that 
he would ke responsible for the due per- 
formance of the decree withont mortgaging 
apy property at all. I may point out the 
great inconvenience of holding that the 
section allowed a summary sale of hypothecat- 
ed property. The persons interested in the 
property (who might -be numerous) would 
be no parties to the preceeding nor would 
any period of redemption be allowed. In 
fact the sale of the property in this way 
would be inconsistent with many of the 
provisions of the Transfer of Property Act 
and of the Code itself relating tothe enforce- 
ment of mortgages. it was no doubtkeld 
in the case of Janki Kuar v, Sarup Ram 
(2) that the properly might be sold having 
regard to the provisions of section £53 of 
the Code of Civil Procedure of 1882. In 
the new Code the word “personally” has 
been introduced. The introduction of this 
word, I think, got rid of any possible 
ambiguity there might have been under the 
old section, ard J, therefore, think that we 
are not required to follow a decision which 
was given under the old section. The case 
of Mukta Prasad v; Mahadso Prasad (6) 
-has also been referred to. In that case, just 
as in the present, a party had gonesecurily 
for the due performance of a decree and 
had mortgeged certain property by way of 


Ni 


security. The deeree-holder in execution 
of the decree against the surety sought to 
sell the hypothecated property. The learned 
Judges who heard the case in the High 
Court held that the application’ could be 
treated as an application to enforce the 
personal liability incurred by the surety 
under section 145. The facts of the case 
differ substantially from the facts of the 
present case. There the surety was still 
possessed of the equity of redemption, which 
the Court considered could be attached and 
sold in execution of the simple money- 
decree which was being executed under the 
provisions of section 145 against the surety. 
In the present case the surety prior to 
execution and sale had parted with his 
equity of redemption in favour of the 
present plaintiff. It may seem hard on the 
defendant that he has paid money to the 
Court without aequiring title. If he has 
really completed the sale and paid his pur- 
chase-money, the Judge in the Court below 
may feel himself at liberty even now, to 
assign the mortgage-bond to the defendant 
Mahadeo Prasad. Iam not, of course, giving 
any direction to this effect. I only throw 


it out by way of a suggestion. I would 
allow the appeal. 
Banerst, J—I am of the same opinion 


but I desire to make a few observations. 
Under section 253 of Act XLV of 1£82, there 
was a conflict of opinion in the different High 
Courts as to whether a mortgage made 
by a surety could be enforced under that 
section. Ib seems to me that in order to 
reconcile the divergency of 6dpinion which 
arose under the old Code and to remove 
any ambiguity that might exist on the 
subject, the Legislature in enacting section 
145 of the present Code of Civil Procedure 
added the word “personally” to the pro- 
visions of that section, thus clearly enact- 
ing that in_execution of the decred it is 
the personal liability of the surety which 
could be enforeed and not the, liability of 
the property hypotheeated by him. As 
pointed ont by the learned Chief Justice, 
the enforcement of the mortgage created 
by the surety would require the provisions 
of the Transfer of Property Actas regards 
the array of parties and the form of the 
decree and other matters to be complied 
with. In the present case all that the de- 
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fendant could acquire under his auction- 
purchase was guch rights as existed in 
Jagarnath Prasad at the time of the sale. 
Those rights had already been, sold by him 
to the present: plaintiffs and, therefore, the 
defendant ‘acquired nothing under his pur- 
chase and is not in a position to resist 
the claim of the plaintiff, 


By ras Court.—The order of the Court 
is that we allow the appeal, set aside the 
decree of the lower Appellate Court: and 
restore the decree of the Court of first 
instance with costs in all Courts, including 
in this Court fees on the higher seale. 


Appeal allowed. 


PATNA HIGH COURT. 
Frest Civin, Appeats Nos, 60 ayp 204 oF1912, 
August 3, 1916. 
Present: — Mr, Justice Atkinson and 
Mr. Justice Kingsford. 


ANAND RAM MARWARI AND OTHERS -— 


PLAINTIFFS —APPELLANTS 
Versus 


DHANPAT SINGH AND ANGOTHER— 


Derenpants— R,ESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 58 (a), 
(b)—- Mortgage, simple,what is—Mortgagor in possession, 
authority of, limit of—-Manager, powers of—Record of 
Rights, entry in—High Court, power of. 

The recitals ina mortgage-deed are important i in 
cunsidering the nature and the scope of the implied 
authority which arises as between the mortgagor and 
the mortgagee, when the mortgagor is allowed to 
remain in apparent possession and ownership of the 
mortgaged property. [p. 88, col. 2.] 

A deed which is expressly called a mortgage-deed 
and expressly mortgages and hypothecates the 
property charged as security for the mortgage-debt, 
is, according to the law of India, a valid simple 
mortgage. [p. 39, col. 2.] 

Dalip Singh v. Buhadur Ram, 15 Ind. Cas, 435; 34 
A. 446; 9 A. L. 4.550 and Gobinda Chandra Pal v, 
Dwarka Nath Pal, 35 C. 837; 12 C. W. N. 849; 70. L. 
J. 492, approved. 

While a mortgagor remains in possession after the 
date of a mortgage, he can deal with the property in 
the usual and customary way so as to bind the morte 
gagee, but he must not do anything prejudicially 
affecting the mortgaged property as security for the 
mortgage- -debt. [p. 40, col. 1.] 
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Madan Mohan Singh v. Raj Kishori Kumari, 17 Ind. 
Cas. 1: 17 L. J. 384, approved. 


- The fact that a simple mortgage is executed by 


the manager of an estate rather limits than extends 
the argimary rights of a mortgagor in possession. 
Lp. 40, col. J 

Where a person gets a contractual benefit from a 
mortgagor in possession after the date of the mort- 
gage, the onus is napon such person to prove that it 
was a benefit which he might derive and retain in 
the usual course of the management of the property. 
[p 40, col. 2.] 

The High Court is entitled to examine and enquire 
into the grounds and basis upon which an entry ina 
Record of Rights was made, [p. 88, col. 2.] 


First appeals from the decisions of the 
Subordinate Judge, Bhagalpore, dated the 
30th November 1911. 

Mr. P. R. Dass (with him Messrs. Susi} 
Madhab Mullick and Talit Mohan Ghose’, for 
the Appellants. 

Mr. Naresh Chandra Danan; for the Respond- 


ents. 
JUDGMENT. 


ATKINSON, J.—These are appeals by the 
plaintiffs from a single judgment of the 
learned Subordinate Judge dismissing their 
two suits against the defendants-respondents. 
In Appeal No. 60 the respondent, Dhanpat 


Singh, has been entered in the finally 
published Record of Rights as mukurrari 
tenure-holder in respect of 162 bighas of 


land at a rent of Rs. 3l odd. Lakhan 
Singh, who is respondent’ in Appeal No. 
204, has been similarly entered as mu- 
karrart tenure-holder in respectof two holdings 
of 54 béghas and 6 bighas, at rents of 
Rs. 16 and Re. l odd, respectively. Lakhan 
is tha father of Dhanpat. The final pvblica- 
tion took place on the 8lst October 1904, 
The plaintifis prayed for a declaration that 
the defendants had no mukarrarı right and 
they askéd for an enhancement of rent 
under section 30A of the Bengal Tenancy 
Act. The Subordinate Judge held thatthe 
plaintiffs had failed to rebut the presump- 
tion attaching to the finally published Record 
of Rights and dismissed both suits. 4 


It appears that the original proprietor of 
this village was heavily involved in debt, 
and after his death the District Jadge 
appointed a manager tc supervise the estate 
on behalf of his two minor sons. Upon 
the Sth July 1903 the manager appointed 
by the District Judge executed on behalf 
of the minors a consolidating mortgage- 
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charging the properties mentioned in the 
schedule to the bond with tbe principal 
sum of Rs. 6,400. And T gather that it was 
intended by this mortgage to consolidate all 
the debts then existing as against the 
property of the mortgagor. On the Ist 
July 1905, the mortgagee instituted a snit 
upon the mortgage-bond of the 8th July 
1903, and he obtained a decree on the 7th 
August 1905. 

The plaintiffs in this action purchased the 
property in execution of that decree in 
March 1907. The final publication of the 
Record of Rights took place in October 1904, 
at a time when the property of the minors 
was under the care of the Court of Wards, 
under the provisions of Act VIII of 1890. 
In 1902 the original proprietor brought a 
suit against Dhanpat Singh, claiming rent 
at a rate of Rs. 2-4-0 per bigha in respect 
of the holding held by him. In his written 
statement filed in that suit, Dhanpat alleged 
that he was holding 149 bigkas at a rent 
of 4annas per bigha, and he stated that 
the total rent for the 149 bighas was 
‘Rs. 37-4-0, But he did not assert in express 
terms thatthe tenure under which he claimed 
was mukarrart. 

In April 1903, the suit instituted by the 
zemindar was withdrawn, the plaintiff paying 
the defendants’ costs, with liberty reserved 
to the plaintif to institute a fresh snit; 
but this apparently was never done. Accord- 
ingly when the Settlement proceedings 
were pending doring the years 1903 and 
1904, the dispute was again revived as 
between the tenant-defendants in this action 
on the one hand, and the zemzndari interest 
upon the other. The estate, as I have 
said, was being managed at this time 
under the control and under the direction 
of the manager. 


Then it appears that in or about October 
1903, at the-time of attestation, the manager, 
on behalf of the mortgagor, filed a tannazza 
claiming to have the dispute, then existing 
between the estate on the one hand and 
the defendants as tenants upon the other, 
settled and adjudicated upon by the Settle- 
ment Officer. 

At this time and before the matter could 
come before the Settlement Officer, the 
manager, purporting to act on behalf of 
the estate, called upon the defendants to 
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show how they supported their claim to 
mukarrart. The only evidence which they 
adduced before the manager were valid 
receipts for rent running back fora period 
of seven years. Upon the examination of 
those receipts, and- with no further or 
additional evidence, the manager assented 
or agreed that the tenants should be recorded 
in the Record of Rights in accordance with 
tlie claim put forward by them, namely, as 
mukarraridars holding the specified area of 
land at the rate of 4 annas per bigha. 

The main question in this case ig, whether 
the agreement so arrived at between the 
manager and the defendants was a valid 
agreement binding upon the mortgagees, and 
the plaintiffs in this action as auction-pur- 
chasers, and the snecessors-in-title to the 
mortgagees. 


After the mortgage was executed the 
mortgagor minors remained on in possession 
by their manager of the mortgaged pro- 
perties, with the assent of the mortgagees. 
The recitals in the mortgage deed are 
very important in considering the nature 
and the scope of the implied authority, which 
arises as between the mortgagor and the 
mortgagee when a mortgagor is allowed to 
remain in apparent possession and ownership 
of the mortgaged properties. 


I do not think in this case that any real 
question arises as to whether or not evidence 
was adduced in this action to rebut the 
presumption arising from the correctness of 
the entry in the Record of Rights. The main 
question seems to me to be, whether the 
basis upon which the entry that was made 


“in the Record of Rights was founded upon a 


valid and legally binding agreement. We 
are entitled in law to examine and enquire 
into the grourds and basis upon which the 
entry in the Record of Rights was made. 


No evidence was adduced in this case by the 
defendants before the Settlement Officer to 
support their claim. Itis conceded by the 
parties that the entry that was made in tła 
Record of Rights was based either on a com- 
promise agreement or an admission of the 
manager with the tenants, whereby the 
mortgaged property was blistered with a 
mukarravi grant ab a mere nominal rent 
in respect of a very large area of land. 

The main question for decisicn is, w} ether 
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that agreement is binding as against the 
mortgagees and the plaintiffs in this action. 

Thus, on the argument ` before us 
two questions arise for legal determina- 
tion. First, whether the deed of the 8th July 
1903 is a mortgage in contradistinction 
to a charge. Section 58 of the Transfer 
of Property Act, clause (a), defines a mort- 
gage to be “the transfer of an interest 
in specific immoveable property; and 
clause (b) of the same section defines a simple 
mortgage in the following terms: ‘Where, 
without delivering possession of the mort- 
gazed property, the mortgagor binds him- 
self personally to pay the mortgage money, 
and agrees, expressly or impliedly, that, in the 
event of his failing to pay aceording to 
his contract, the mortgagee shall have a 
right to cause the mortgaged property to 
be sold and the proceeds of the sale to 
be applied, so far as may be necessary, 
in payment of the mortgage-money”. 

This ‘deed which we have to consider 
does not expressly contain any words 
involving a transfer of any specific in- 
terest in immoveable property, but clause 
6 runs as follows: “That as a guarantee 
for the repayment of the principal amount 
with interest covered by this bond, as also 
law and private expenses, we hereby 
mortgage and hypothecate the properties 
mentioned below, and we further declare 
that until repayment of the debt covered 
by this bond, we shall not mortgage, trans- 
fer, execute by gift or any other kind of 
transfer in any way; and if we do the 
same shall be void on face of this mort- 
gage-deed.” 


In the case of -Dalip Singh v. Bahadur 
Ram (1), the Chief Justice of this Court, then 
Mr. Jusbiza Cha niar, laid down the three 
essentials constituting a simple mortgage 
as follows: “In order that there may be 
a simple mortgage, there must be (a) a 
transfer of an interest in specific immove- 
able property, (b) a personal undertaking 
hy the mertgagor to pay the mortgage- 
money, and (e) an „agreement, express or 
implied, that in the event of the mort- 
gagor failing to pay according to his 
contract, the mortgagee shall have a 


. (1) 15 Ind, Oas, 435;.34 A, 446; 9 A. L. J. 550, 
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right to cause the mortgaged property to 
be sold.” R 

Now, admittedly in the present case the 
conditions (b) and (e) have been fulGlled, 
but there is no express transfer of an 
interest in the property; and the learned 
Judge, in the case I have referred to, 
deals with a case such as the present and says: 
“In a simple mortgage, the interest trans- 
ferred is the right to have the property 
sold, and this need not.,.be provided for 
in the deed in so many words; it may 
be inferred from the language used and 
where such an agreement can be inferred, 
then the requirements of condition (a) are 
satisfied.” 

To the same effest is the case of Gobinda 
Chandra Pal v. Dwarka Nath Pal (2). 
In an exhaustively considered judgment 
as to the distinction between a charge 
and a mortgage, the learned Judge in 
that case at page 844 of the report says: 
“If an instrament is expressly stated to 
bea mortgage, and gives the power of realiza- 
tion of the mortgage-money by sale of the 
mortgaged premises, it should be held to 
be a mortgage.” 

In our view, that being the law of 
India with regard to a simple mortgage, 
the requirements of the Statute in this 
case have been fulfilled; and this deed, 
which ia expressly called a mortgage deed 
and expressly mortgages and hypothecates 
the property charged as security for the 
mortgage-debt, is, according to the law 
of India, a valid simple mortgage. 

If tbe law of England were applicable, 
I think that this mortgage-bond would 
be held rather to be a charge by way of 
mortgage, than a simple legal mortgage. 
However, the law of India d ffers in this 
respect, and we feel ourselves conclusively 
bound to holi that the mortgage in the 
present case is a simple mortgage and nct 
a charge. 

The second question arising for cur 
consideration is the validity of the agree- 
ment made by the manager with the 
tenant defendant and upon which the 
accuracy of the Record of Rights depends. 

The mortgage-bond in this suit is a 


(2) 856, 887; 12 C. W. N, 849; 7 C. L. J, 492, 


. carefully prepared document. 
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It is executed 
on behalf of the minors by the manager 
appointed by the Court under the direction of 
the Court and in pursuance of a Statute, and 
it sets out very fully the fact that this 
estate has been and is being managed by 
the manager under the Court on behalf 


of the minors. I attach great weight 
to this fact, becanse it naturally would 
affect the mortgagees in considering the 


advisibility of advanciug their morey on 
the security of the mortgaged property as 
to the nature and extent of the authority 
that such a manager would have to make 
contracts on behalf of the mortgagors while 
they remained in possession of the property 
after the mortgage money had been advanced. 
It seems to me that the fact that the manager 
was the person who executed the mortgage 
and is declared to be the manager cf the 
estate, rather limits than extends the 
ordinury rights of a mortgagor in possession. 
No doubt, while 2 mortgagor remains in 
pessession after the date of a mortgage he 
can deal with the property in the usual 
and customary way so as to bind the 
mortgagee; but he must not do anything 
prejudisially affecting the mortgaged property 
as security for the mortgage-debt. 

I think the law on this aspect of tbe 
case is well summed up in the case of 
Madan Mohan Singh v. Raj Kishori Kumari 
(3), at page 388* of the report, where Mr. 
Justice Mookerji says: “It cannot, however, 
be maintained, as was pointed out by Lord 
Justice Romer in Reynolds v. Ashby (4), that 
the mortgagor has anything like a general 
authority to deal with or affect the mortgag- 
ed property during his possession thereof. 
The true position thus is that the mortgagor 
in possession may make a lease conformable 
to usage in the crdinary course of manage- 
ment, for instance, he may create a tenancy 
from year to year in the case of agricultural 
lands or from month to month in the case of 
houses. But it is not competent to the mort. 
gagor to grant a lease on unusual terms, or to 
alter the charazter of the land, or to authorise 
its us3 in a manner or for a purpose different 
from the mode in which he himself had 

(3) 17 Ind. Cas. J; 17 O. L. J. 384. 


(4) (1908) 1 K. B. 87 at p 102; 72 L. J. E. B. 61; 
87 L. T. 640; 61 W. R. 405; 19 T. L. R. 70. 
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used it before he granted the mortgage.” 
And he adds:—“ If there are any defend- 
ants who have obtained settlement from 
the mortgagor after the mortgage but 
befcre the commencement of the mortgage 
suit, they can resist the claim of the 
p'aintiff, only ifthey can establish thit the 
Jeases in their favour were granted on the 
usual terms, in the ordinary course of 
management; such a plea, if established,—. 
end, it must nct be overlooked, that the 
burden of proof in this matter is upon 
them—will furnish a complete answer to the 
claim of plaintiff. E 

That, in our view, is a correct summary 
of the law as to the relationship existing 
between mortgagor and mortgagee where 
the mortgagor remains in possession. And 
it is thus laid down and recognized that 
where a person gets a contractual benefit 
from a mortgagor in possession after the 
date of the mortgage, the onus is upon 
such person to prove that it was a benefit 
which he might derive and retain in the 


usual course of the management of the 
property. 
If the mortgagors had made this com- 


promise or agreement with the defendants, 
instead of the manager, would it have been 
an agreement in the usual and customary 
course of management? I think not, 
Because the essence of this agreement is, 
that these defendants sbould be entitled to 
hold .their respective holdings under a 
perpetual lease at a purely nominal rent; 
and more especially would this be unusnal 
in the case of property sach as the present 
one, which was mortgaged up to its eyes 
in debt. Could if be said that the making 
of any such agreement by a mortgagor in 
possession would not prejudicially affect the 
mortgagee’s security; and would it be such 
an agreement as any prudent man would 
make in transacting his own business affairs, 
more especially when the claim of the 
tenants seems shadowy and uncertain P 
However, the manager of an estate under 
the Guardians and Wards Act has his duties 
defined and prescribed by the Act of the 
Legislature. By section 27 the guardian of 
the property of a ward is bound to deal 
with it as carefully as a man of ordinary 
prudence would deal with it if, it were his 
own, and eubject to the provisions of the 
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Statute may do all acts which are reasonable 
.and proper for the realisation, protection, 
or benefit of ° the property. But these 
powers conferred by section 27 are ex- 
pressly limited by section 29. By section- 29 
a manager cannot mortgage without the 
previous permission of the Court, nor grant 
a lease of any part of the property for 
a term exceeding five years or for a term 
extending more than one year beyond the 
date on which the ward ceases to be a 
minor. What was the agent or manager 
in this matter doing? He was by an 
` agreement » recognizing the doubtful validity 
of a tenure which would operate against the 
mortgagees of the estate in perpetuity. On 
the most unsatisfactory evidence put for- 
ward by the tenants he accepted their 
contention, evidence upon which the Settle- 
ment Officer, had the ‘case gone before 
him in the ordinary course, would have 
been bound to reject the claim put forward 
on behalf of the tenants, because they 
would not have brought themselves within 
the provisions of section 50 of the Bengal 
Tenancy Act so as 
might bə called a statutory mukarrari. 
I ask, was that a prudent thing, or such 
as a reasonable man would do in the 
discharge of his own affairs, or with a 
‘view to the protection or beneSt of the 
property P It was almost, in my opinion, 
making a gift of these 124 deghas of land 
at this nominal rent. But had the manager 
discharged his duty as he was bound to do, 
knowing that he was there as agent not 
only for the mortgagors, but also for the 
mortgagees with whom he had made the 
mortgage contract, he would have found 
three kabulcyats which would have completely 
negatived the case made by the tenants. 
The first is dated the 22nd August 1876, 
and the two following are dated the 5th 
January 1887 and deal expressly with the 
property now in dispute and in possession 
of the defendants. And had the manager 
examined these documents—and they must 
have beef within his. reach or power of 
procurement—he weuld have found that the 
lands in question in this suit were held by 
these defendants’ ancestors under these 
leases at a rent of Rs. 2-4-6, being the 
actual rent sued for in the rent suit instituted 
jn 1903. These documents negative, con- 
clusively negative, the sase- put. forward by 
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the defendants; and it would be quite 
impossible in the face of these documents 
to hold that when the manager made the 
contract he did with the defendants, he had 
materials before him upon which he could 
exercise a reasonable and satisfactory judg- 
ment as to the claims put forward by the 
defendants, having regard to the interest 
and duty which he owed to the estate. 

Therefore, we think that the status of 
the defendants as recorded in the Record of 
Rights cannot be supported, because it is 
made on foot of an agreement not legally 
binding upon the mortgagees and con- 
sequently not binding upon the plaintiffs in 
this action. The plaintiffs in this action 
are auction-purchasers; and they by their 
purchase have acquired all the interest of 
the mortgagor in the premises, and all 
the interest of the mortgagee in the 
premises as at the date of the mortgage. 
Therefore we will decree that the relief 
sought in this action shall be granted; 
that the entry in the Record of Rights shall 
be cancelled, and the case must be remanded 
to the Subordinate Judge to determine what 
the enhanced rent of these holdings should 
be under the provisions of section 380A of 
the Bengal Tenancy Act. 

We award tothe plaintiffs the costs of 
this appeal and costs in the lower Court. 


Kineseorp, J.—I agree. 
Appeal allowed. 


COURT OF THE FINANCIAL COMMIS- 
SIONER, PUNJAB. 
Revenue Revision No. 12 or 1915-16. 
July 13, 1916. 

Present:— Mr. P. J. Fagan, F.C. 
SANT BHIM SAIN—Ptaintivr— 
PETITIONER 
VETSUS 
FAZAL—DEFENDANT— RESPONDENT. 

Mafidar, whether entitled to share of produce from 
recorded owner who is in cultivating possession. 

No assignee of land revenue as such is entitled to 
land revenue in the form of a share of the pro- 
duce, nor is the mere receipt by him of such a share 
jn the past sufficient to give him a title to such 
share in the future. To secure the latter it is neces. 
sary that, in addition to the position of mafidar or 
assignee, his status should include certain elements 
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or incidents of proprietary right or ownership explain- 
ed.in rule D-I. 3-1, framed under the Panjab Land 
Revenue Act of 1871 on the analogous subject of the 
settlement of the revenue assessable on resumed 
assignments with the ex-assignees or their heirs. 
[p. 43, col. 2.] 


Sain Hashim Ali v. Fatteh Haidar Shah, 10 P. R. 
1886 Rev.: Jawahir Singh v Torra, 4 P. R 1887 Rev.; 
Fokeer Hayat v Baba Naraingir, 2 P. R. 1889 Rev; 
Nandu v. Malla Singh, 14 P. R. 1862 Rev., referred to, 


Baba Tej Nath v. Mul Raj, 1 P. R.`1885, Rev., 
dissented from. 


A mafidar sued the recorded proprietor, who 
was in cultivating possession, for the value of one- 
half share of produce for Kharif 1912. Tho muafi 
was originally granted about 1828 A. D. by Mabaraja 
Ranjit Singh to one B. S. “ba sigha dharmarth aur 
ba iwaz puja path.” On onquiry after annexation 
in 1849 the grant was confirmed for life. On his death 
ib was resumed but was afterwards released in favour 
of his son, the present plaintiff, who appeared to have 
continuously enjoyed the grant up to the present. 
It was not proved that the plaintiff assignee had 
any proprietary interest of the kind specified in 
Sain Hashim Ali v. Fatteh Haider Shah, 10 P. R. 1886 
Rev., or had at any time ejected tenants or admitted 
new ones, and it was found that the defendant had 
been uninterruptedly in cultivating possession since 
1862: 


Held, that the plaintiff was not entitled to realise 
a share of produce from the defendant, notwith- 
standing that batet had been more or less regularly 
paid by the latter since 1862. [p. 44, col. 2.] 

Revision from the decree of the Collector, 
Shahpur, dated the 23rd April 1914. 


Mr. Nanak Chand, for the Petitioner. 
Mr. Said Hosain, for the Respondent. 


PRELIMINARY JUDGMENT.—(May 24, 


1y16.)}—This is a suit by a mafidar 
against the recorded proprietor who is 
in cultivating possession, for the value 


of one half share of produce claimed for 
Kharif 1912, The Courts below have decreed 
revenue only. The main question involved 
is that of the right of an assignee of 
land revenue to realize a share of produce, 
as opposed to the mere land revenue, from 
the area comprised in his grant. The 
question has been the subject of several 
published revenue rulings:—Baba Tej Nuth 
y. Mul Raj (1), Sain Hashim Ali v. Fatieh 
Haidar Shah (2), Jawahir Singh v. Torra (3), 


(1) 1 P. R. 1886 Rev. 
(2) 10 P. R. 1886 Rev. 
(2) 4 P. R. 1887 Rev. 
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Fakeer Hayat v. Baba Naraingir (4), Nandu v. 
Malla Singh (5). ` 

2. The circumstances of the muaf are as 
follows:— 


It was originally granted about 1828 A. D. 
by Maharaja Ranjit Singh to one Brabmu 
Sant “ba sigha dharmarth aur ba iwaz puja 
path” On enquiry after annexation in 
1849 the mafidar was found in possession and 
the grant was accordingly confirmed for life. 
On his death it was resumed by order dated 
the 12th August 1862, but was again released 
on 8th June 1863 in favour of.his son Bhim 
Sain, the present plaintiff. The grant 
appears to have been continuously enjoyed 
up to the present. 

3. Inthe khewat of the Settlement of 
1853 the entry in the ownership column 
was “mofidar Brahmu Sant aur milkiat hasb 
aur camin zamindaran deh ki har.” 

In the Settlement Record of 1558 the 
mafidar’s name does not appear in the 
ownership column but in the remarks column 
we find “mafidor batai kar leta hai aur bubat 
hag zamindaran ser man malik ko deta hat. 
Taraddud chob chakal waghaira zimme mafidar 
hai.’ In the standing record of 1892 the 
mufidar’s name appears in the rent column 
thus:—“Yaftni mafidar batai ba hissa nisf bila 
bhusa bad minhat kharach kamtan.” This 
entry is repeated in the standing record of 
1911-12. 
` 4. In 1&57 itappears that some proceed- 
ings took place between the predecessors of 
‘the parties in which the question of the 
mafidar’s right to a share of the produce 
was raised. The aréa involved was 
apparently at that time skamilat and the 
lambardar of the village, while admitting 
that for a long period the mafidar had 
realized a share of produce, claimed that 
in future he should be restricted to a 
cash rate. By a robkar of the Settlement 
Superintendent, dated the 12th October 
1857, the claim was dismissed and the 
mafidar’s right to a share of produce main- 
tained, a hagq lambardari, howevar, being 
allowed to the plaintiff. In 1863 again 
the mafidar appears to have obtained a 
decree for produce. 


(4) 2 P, R. 1889 Rev, 
(5) 14 P, R. 1892 Rev. 
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5, The origin of claims on the part 
of mafidars to gealize a share of produce, 
such as the-one which is advanced in the 
present case, is to be found in the circum- 
stance of revenue administration under 
Sikh rule. At that epoch the State, broadly 
speaking, took as its revenue the share of 
the produce which was left after deducting 
what was sufficient ta maintain the culti- 
vator on not too liberal a scale. The 
more or legs customary or traditional division 
on this basis was half produce for the State 
and half for the cultivator. Except for 
` certain minor dues,someof them of a quasi- 
proprietary nature, little or nothing was 
left for any third party or middleman. 
The State revenue in short was approximate- 
ly the equivalent of what has now, in 
consequence ofthe limitation of the State 
demand under British administration, become 
the rent or landlord’s share of the produce, 
It follows, of course, that when the Sikh 
administration granted any assignment it 
granted for the enjoyment of the assignee 
what would now be called not revenue 
but rent, the latter in fact being never 


lesa than double and oftener a larger 
multiple of the cash revenue assessed or 
assessable. I have gone into this matter 


and also into the hisiory of the case at 
some length as the main question involved 
is one of considerable importance and has 
not, I think, been considered from the proper 
point of view by the Courts below. . 

6. In the rulings already quoted, that 
question arose in the form of claims by pro- 
prietors who had previously been paying 
to assignees a share of produce, 
equivalent of the Sikh revenne, to pay in 


lieu thereof a cash revenue to be assessed | 


at the authorised rates. In the present 
case the assignee sues to recover, in accord- 
ance with previous practice, a‘share of 
produce from the proprietors who, on their 
side, plead liability. for cash revenue only. 
Turning to the previous decisions, the general 
result of Baba Tej Nath v. Mul Raj (1) 
(Colonel Davies, Financial Commissioner} 
was that a mafidar who had taken his 
dues by batai for two or three generations 
was entitled to continue to do so. Colonel 
Wace, Financial Commissioner’s views were 
somewhat different. The interpretation of his 
decision in Sain Hashim Ali v, Fatteh Haidar 
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Shah (2), as applied to the circumstances of 
the present case, would appear to be that 
no assignee of land revenue as such is 
entitled to land revenue in. the form of a 
share of the produce, nor is the mere 
receipt by him of such a share in the 
past snfficient to give hima title te such 
share in the future. To secure the latter 
it is necessary that in addition to the 
position of mafidar or assignee his status 


‘should include certain elements or incidents 


of proprietary right or ownership.explained 
in rule D-I,3-I, framed under the Land 
Revenue Act of 1871 on the analogous 
subject of the settlement of the revenue 
assessable on resumed assignments with 
the ex-assignees or their heirs. That 
subject is now dealt with in paragraph 


_ 183 of the Settlement Manual on the princi- 


ples underlying the rules of 1871, It 
was further held in the above ruling 
that if the owner was in cultivating posses- 
sion of the land concerned the mafidar 
would not be entitled to a sub-settlement; 
as a result of which he would, of course, 
have no title to takea share of produce 
from the cultivating owner. The subsequent 
ruling which I have quoted proceeded 
generally on the same principles as those 


indicated above; see especially Jawahir 
Singh v. Torra (3) and Nandu v. Malla 
Singh (5). : 


7. In this case the Courts below have 
apparently proceeded on the simple principle 
that a mafidar or assignee as such and 
being a proprietor can under no circamstances 
be entitled to.a share of produce. It is, 
however, possible, as appears from the 
rulings quoted above, that at all events 
so long as an assignment of land revenue 
continues, the proprietary right or rights 
of ownership may be divided between the 
assignee and the recorded proprietor in 
such wisethat though the proprietor or his 
heirs may be entitled to an ultimate rever- 
sion, the assignee is for the time being 
entitled to a share of produce as rent 
from the cultivator. The learned Commis- 
sioner, if I understand him rightly, would 
hold that a proprietor can under no cireum- 
stances pay rent; but this is scarcely 
correct as a universal proposition, e.g., 
it is quite possible that a proprietor 
should hold: land and pay rent as a, 
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tenant-at-will under his own occupancy 
tenant or under his own mortgagee, who 
would then be in the position of a land- 
me 
. The real question for decision in this 
case is, whether the plaintiff has any pro- 
prietary interests in the land in suit of 
the kind explained in paragraph 6 above. 
No issue was framed on this important 
point and no definite enquiry has; been 
made. There is, however, a certain amount 
of material on the record which tends to 
indicate that the plaintiff has such interests. 
I refer more especially to the proceedings 
of 1857 and 1863 and to the fact that he 
has been taking a share of produce for 
the long period which has since elapsed. 
On the other hand the owner, the defend- 
ant, is in cultivating possession, but it is 
not quite 
been the case and whether his possession 
“< has been uninterrupted. From the Jama- 
-bandi of 1901 which. has been called for, 
it appears tbat in that year the assignee 
leased the land to one Hukam Chand 
Arora. Under the circumstances ib is, I 
think, necessary to return the case ta the 
Collector for an enquiry and finding on 
the following points:— 


(1) Has the assignee, the plaintiff, any 
proprietary interest in the land in suit of 
the kind specified in Sain Hashim Ali v. 
Fatteh Haidar Shah (2) ? 


(2) Has he ‘at any time ejected tenants, 
or admitted new ones P 

(3) Since when has the defendant, the 
owner, been in possession without interrup- 
tion P 

(4) Since when has he paid a share of 
produce to the assignee and has that share 
“been a uniform one or has it varied ? 

The return to this order should be made 
by July Ist. 


FINAL JODGMENT.—A return to my 
order of 24th May 1916 has been received. 
On issues Nos. (1) and (2) the findings of tha 
Assistant Collector are against the plaintiff. 
On issue No. (3) it is found that the defendant 
has been uninterruptedly in cultivating 
possession since 1662, and on issue No. (4) 

_ that batai has been more or less regularly 
paid by the defendant since that date. 
ef accept the aboye -findings: 


clear for how long this has ` 


Tt follows 


[1917 | 


that the plaintiff is not entitled to realize 
a share of produce from the defendant. 
The application for revision® is accordingly 


dismissed. The applicant will pay the 
respondent costs in this Court. 
Revision rejected, 


PATNA HIGH COURT. 
Seconp Civiu Appeau No. 2363 of 1915. 
August 7, 1916, 
Present:—Mr. Justice Atkinson and 
- Mr. Justice Kingsford. 
BABUL RITA KUER ~- Derenpant No. 2 
APPELLANT 
VETSUS 


Babu PURAN MAL— PLAINTIFFE— . 


RESPONDENT. 

Hindu Law--Mitakshara—Custom—Putrika, custom 
of appointing daughter as— Liability of putrika for debts 
of father ~ Gift, deed of, inter vivos—Liability af donee 
—Deed, construction of—Recitals, whether control 
operative part. 

The custom of appointing a daughter as a son to 
raise up issue toa sonless father is now obsolete 
arid can only be revived on the clearest and most 
coriclusive evidence, [p. 45, col 2.]. 

Thakoor Jeeonath Singh v. ‘Court of Wards, 2 I. A. 
J63; 23 W. R. 409; 15 B: L. R. 190; 3 Sar. P. ©, J. 490; 
Sri Raja Venkata Narasimha Appa Row Bahadur v. 
Si Raja Suranenit Venkata Purushothama Jaganadha 
Gopala Row Bahadur, 31 M. 310; 4 M.L. T. 9; 18 
M. L. J, 420, referred to. 
~ Even if sucha custom is established the putrika 
will not be subject to all the laws applicable to the 
case of a Hindu son. [p. 46, col 2 ] 

A sonless Hindu father made over the whole of his 
property to his daughter by a deed of gift describ- 
ing her a3 putrika and her descendants as putrika 
puttra and heirs of the donor’s present and future 
properties: 


. Held, (1) that the deed did not amount to an ap- 


pointment of the daughter as putrika; [p. 45, col. 1.] 

(2) that even if the daughter became a putrika, 
she bacame-joint with her father during his lifetime 
only if the property was ‘ancestral, and then only 
would the joint property be available to discharge 
his debts. [p 46, col, 2.) 

A mere recital ina deed cannot cat down or 
abridge the clear and unambiguous words used in 
the te part oF the-dgenment itself. [p. 46, 
col. 2 

Second apial from a decision of the 
District Judge, Gaya, dated the 2lst 
May 1915, confirming that of the Additional 
Subordinate Judge, Gaya, datéd the 5th 
December 1914. i 
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Mr. Saroshi Charan, Mitter, for the Appel- 
lant: A 

Messrs. Gangadhar Das 
Ray, for the Respondents. 

JUDGMENT. 

ATKINSON, J.—The point for consideration 
in this case ia, whether or not the judg- 
ment which has been given by both the lower 
Courts in favour of the plaintiff can be 
sustained. 

The action is brought by the plaintiff 
to recover a sum of Rs. 1,012 for clothing 
supplied to defendant No. 2’s father, and 
the plaintiff has made the defendant No. 
l, mother of defendant No. 2, and the 
defendant No. 2 herself, parties to the 
suit. Ib is well to observe at the outset 
that the defendant No. 2 is not sued in 
her representative capacity; she is sued 
only in her personal capacity; and it is 
in her personal capacity, that she is sought 
to be made liable in this action. The 
facts in connection with the case are shortly 
as follows: — t ; 

The defendant No. 2 is the youngest 
daughter of her father; who was a sonless 
man, having had two children, both 
daughters. The eldest daughter married 
some six or seven years before the 
institution of this suit. To the second 
daughter, the youngest, herfather and his 
wife were very sincerely attached; and in 
1906, on the 15th September 1906, the 
father executed and made over to this 
daughter by deed of gift certain properties 
which he had, to the value of about 
Rs. 24,000. It does not satisfactorily appear 
whether the property which was made 
over to defendant No. 2 was the self- 
acquired or the ancestral property of her 
father. The pleadings themselves strongly 
go to show that it was his separate pro- 
perty. However, it would appear that in 
the deed there is a reference to some 


and Szvanandan 


ancestral property having formed part of’ 


the property conveyed to the defendant 
No. 2; buf no details are given, and it 
is sought to make ber liable personally, 
because she has acquired property under 
a deed of gift made by her father in his 
lifetime to her, which deed is not 
impeached on any ground of fraud hy the 
father’s creditors; and defendant No. 2 is 
sought to be made liable in respect of 
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property she so acquired. Babu 


the 
Bhagwat Prasad Singh died in the year 
1911. 


The main argument addressed to us is, 
that because this deed of the 15th September 
1906 contains a recital that the marriage 
of the defendant No. 2 had taken place 
at considerable expense with the person 
named as the husband of the lady, and 


that as she was described as putraka,” 
and her descendants as puirika puttra 
and heirs of the donor’s present and 
future properties, that thus the de- 


fendant No. 2 was liable for her father's 
debts as if she were a natural son. 


It is contended that, becanse she was 
called puirika, in a sense she has 
become a natural son, and that, having 
acquired these properties, she is liable as 
a son to discharge her father’s debts. 
We think that is not so. We have 
carefally considered the authorities, some 
of which were cited to us bul the most 
Important of which were not referred to 
in the argument. However, the case of 
Thakoor Jeebnath Singh v. Court of 
Wards (1), a Privy Council case, is 
important in this connection. The whole 
argument addressed to us is based upon 
the effect of this custom of adoption of a 
daughter as  putrika. Now the Privy 
Council have laid if down that all Hinda 
text-writers unanimously concur in holding 
the appointment of a daughter as a son 
to raise up issue to a sonless father is 
now obsolete; and no recent authority can 
bs found within modern times where the 
custom has received judicial sanction. In 
the Privy Council case referrad to above a 
graye doubt is thrown upon the validity 
of such a custom, and it is there distinctly 
stated that if this custom is ever to be 
revived, it can only ba on the clearest 
and most conclusive evidence. 


To alike effect is the case of Sri Rajah 
Venkata Narasimha Appa Row Bahadur v, 
Sri Raja Suranent Venkata Purushothama 
Jaganudha . Gopula Row Bahadur (2), 
where the custom alleged is considered 
not to be a living custom, Mr. Mayne 


(1) 2 1. A. 163; 23 W. R. 409; 15 B. L. R. 190; 8 Sar 
P. O. J. 460. 
(2) 31 M. 310; 4 M. L. T, 9; 18 M. L. J, 420, 
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says at page 93 of the 8th edition of 
his treatise on Hindu [aw that the 
usage had become obsolete from time 


immemorial, and was so decided by the 
Civil Courts. However, if this custom or 
usage is relied on in any given case it 
must be conclusively and undeniably 
proved. 1 should be slow indeed to 
hold, if this obsolete custom can be 
- established, that all the duties and 
obligations imposed on a Hindu son to 
discharge the debts of his father under 
Mitakshara Law would apply or attach to 
a daughter appointed as a putrika to 
raise issue to a sonless father under this 
alleged custom. 

However, in the present case we are 
absolved from all difficulty, inasmuch as no 
proof has been given of the appointment of 
defendant No. 2 asa son to her sonless father. 
If such appointment is relied on, it must be 
estublished by legal proof. The deed of 
the 5th September 19035 is a deed of 
gift; it does not contain a recital of the 
fact of any appointment of defendant No. 
2 as putrika. The lower Courts seem to 
have held that the deed of the 15th 
September 1907 itself constitutes the 
appointment of defendant No. 2 as puirika 
and that that is the effect and legal 
purport of the deed. It is not a deed 
of appointment; it is referred t) by both 
the lower Courts as being a deed of 
appointment; it is only a deed of gift by 
a father to his daughter during his life- 
time. And if this deed is free of any 
intention on the part of the parties to 
it to defraud creditors, it is a perfectly 
valid and legal document, No ase is 
made or suggested that the deed 
was intended to defraud creditors, 

The possession of the property given by 
the deed passed to the defendant No. 2, 
and she has been in enjoyment of the 


property since the 15th September 1906.. 


lt is well to observe that the deed provided 
for the payment of the father’s debts up 
to the date of its execution; and maintenance 
was charged upon the lands for a sum of 
Rs. 1,200 annually for the doncr and his 
widow. The debt sued for is a debt 
contracted after the deed was executed, 
and the first, item in the account charged 
shows tbat the first debit is dated the 
Ast November 1906, 


is or 
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By this deed of the 15th September 
1906, the donee is ‘declared to be tha 
absolute owner of the property. A mere 
recital in a deed cannot cut down or 
abridge the clear and unambiguous words 
used in the operative part of the document 
itself, 

We, therefore, hold that this deed of 
gift was made by the donor with the 
clear object and intention of conveying to 
his daughter, the defendant No. 2, as 
donee, the absolute estate and interest 
in the lands and property comprised 
therein, and that the donee acquired during 
her father’s lifetime such property by 
way of gift, and not as assets after his 
death. 

It is suggested that if this appointment 
of defendant No. Z as putrika took place, 
that then she became a son and joint 
with her father in the ancestral property, 
and thus liable to‘discharge his debts out of 
the joint property. This seems tous to be 
a fallacy. Even if the Mitakshara Law 
did ‘apply to the defendant No. 2 as 
putrika, she would only become joint with 
her father during his lifetime if the 
property was ancestral, and then orly would 


the joint property be available to dis- 
charge his debts. 
We do not think that yon caw graft 


upon the putreka all the laws applicable 
to the case of a Hindu son. Therefore, 
even though the ceremony of the putrika 
mantras may have been gone through, but 
there is no evidence of it, the essential 
necessary to establish the defendant No. 2’s 
Hability has not been proved. The defendant 
No. 2 is not sued in her representative 
capacity; nor is it shown and nor has it 
been alleged in this case that she acquired 
any assets of her father after his death. It 
may be, and I think that view would be 


right, that if the defendant No, 2 did 
acquire assets of her father other than 
the properties comprised in the deed of 


the 15th September 1906, that then she 
woala be liable out -of such assets to 
discharge her father’s debts. But the case 
here is not one of that character; the 
case here is one seeking to make her liable 
because sbe acquired property by deed of 
gift from ber father in his lifetime. : 
For .these reasons we think the judgment 
of the Court below was wrong in poinere 
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of law. We shall allow the appeal, reverse 
the judgment amd dismiss the action without 
costs. ; ` 3 

KINGSFORD, J.~-[ agree. 
. Appeal allowed. 


> 


CALCUTTA HIGH COURT. 

ÅPPEALS FRON APPELLATE Decrees Nos. 4116 

oF 1912 an» 5668 or 1913. 
November 27, 1916. 
Present:— Mr. Justice D, Chatterjee and 
Mr. Justice Walmsley. 

JHARA BISWAS AND 0OTHERS—- DEFENDANTS 

~- APPELLANTS 
VETEUS 
. AMRITAMOYI DASI AND OTHBERS— 

j PLAINTI¥FS-— REPONDENTS. 

Civil Procedure Code (Act V of 1908), s 11, O. 
XXI, r. 90-—Application to set aside sale for fraud, 
rejection of —Suit, subsequent, by execution purchaser 
jor possession—Fraudulent sale, plea of-—Res judicata. 

An execution sale is a good sale until it is set aside, 

and it cannot be set aside by any plea or defence 
in derogation thereof in an action for recovery of 
possession by the purchaser. [p. 49, col, 1.] 
“A judgment-debtor whose application to set aside a 
sale under Order XXI, rule 90, Civil Procedure Code, 
onthe ground of fraud has been rejected cannot 
litigate the same point again, The decision of the 
executing Court is a bar to a fresh impeachment of 
the sale as fraudulent, [p. 48, col. 1.] 


Appeals against the decrees of the Subor- 


dinate Judge, Khulna, dated the 26th July 


1912, affirming those of the Munsif, Ist 


Court, Satkhira, dated the Ist December ` 


1910. ; 

FACTS material to this report are as 
follows: — 

The pro” forma defendant Purna Mandal 
purchased at auction the tenure in suit 
on 17th February 1896; tha sale was 
confirmed on the 24th April following. 
Shortly after, Nobin Chandra Biswas and 
Jharu Biswas, two of the judgment-debtors 
(defendants-appellants in this case), applied 
for setting aside the sale, but their applica- 


, are affected by the adverse decision 
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tion was refused. Some eleven years after 
Anukul Biswas (defendant-appellant), one 
of the judgment-debtors, tried again to set 
aside the auction-sale of the pro forma defend- 
ant Purna Mandal on the ground of fraud 
but did not succeed. Purna Mandal, after 


having been in possession of the tenure for 


some years, sold it to the present plaintiffs, 
When the plaintiffs attempted to put them- 
selves in possession, the defendants (applicants 
in the previous sale set aside case) offered 
resistance. Thereupon the plaintiffs instituted 
a suit for recovery of possession or in the 
alternative for recovery of fair and equitable 
rents from the defendants (appellants). The 
defendants contended among other things 
that the anction-sale by. which Purna 
purchased the tenure was a fraudulent and 
collusive one, and as Purna acquired no right 
by his auction-purchase he had none to pass 
to the plaintiffs, the vendees. The lower 
Courts gave a decree in favour of the 
plaintiffs for the recovery of rent from the 
defendants. Hence this second appeal by the 
defendants. : 

Babu Sarat Chandra Roy Chowdhury (with 
bim Babu Dhirendra Krishna Roy), for the 
Appellants.—The judgment-debtors other 
than Anukul did not apply for setting aside 


-the sale along with Anukul; and if Anukul 


be barred, although I submit he is not, from 
raising the question of the sale being fraudn.- 
lent, they cannot be precluded from raising 
the question, - 


Again ifthe sale be fraudulent no titl 
can pass to the purshaser, the sale being 
void, and the question of fraud can be raised 
by the defendant. See Banerjee, J, in 
Bhiram Ali Shaik Shikdar v. Gopi Kanth 
Shaha (1). a 


Babu Mohendra Nath Roy (with him 
Babu Hara Kumar Mitter), for the Respond- 
ents.— One of the judgment-debtors having 
unsuccessfully applied to set aside the sale 
on the ground of fraud, the other judgment- 
debtors having a common interest with him 

; the in the 
previous application and are precluded from 
making a fresh application, Itis not the 
policy of law to allow several parties to 
raise the same plea on several occasions in 


(1) 24.0, 855 atp. 857; 1 O.W. N. 39 
Dec. (xN. s.) 904 i ; 6; oF Ind, 
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respect of the same transaction. Further the 
sale passed a good title under Order XXI, 
rule 94, and if it was assailable on the ground 
of fraud it was voidable merely and unless and 
until set aside, it is a good sale. [see 
Malkarjua v, Narhari (2)]. 

It makes no difference whether the auction- 
purchaser is a plaintiff or a defendant. The 
case decided by Banerjee, J., is distinguish- 
able, because in that case the sale being of a 
non-transferable oecupancy-holding was void 
ab initio. 


JUDGMENT. 


In No. 4116 oF 1912. 


“The first point argued in this case is 
that the plaintiffs purchased nothing, as the 
defendants had no right to the ganit tenure 
which purported to be suld at the auction 
sale to their vendor. We see from the sale 
certificate that what was sold was the right, 
title and interest of the judgment-debtors 
in a tenure of 649 bighas bearing a jama of 
Rs. 560 under the ganti of Baikant Banerjee, 
etc. Wethink this was sufficient to pass 
whatever rights the judgment-debtors had 
in the property named. The Banerjees had a 
ganti and the judgment-debtors a dar-ganti 
consisting of the 649 bighasand other lands. 
There is no dispute about theidentity of the 
lands. This being so, this point fails. 

The next point is that the learned Judge 
was wrong in holding that the judgment in 
‘the case for setting aside the sale to the 
plaintiff's vendor is a bar to a fresh impeach- 
ment of the sale as fraudulent, The defend- 
ants applied for setting aside the sale on 
the ground of frand and were unsuccessful. 
They cannot litigate the same point again. 

Both points fail and the appeal is dismissed 
with costs. z 
In No. 568 or 1913, 


The first point is the same as in Appeal 
from Appellate Dezree No, 4116 of 1912 and 
is decided in the same way against the 
defendant. 

The second point is also the same bat the 
facts are slightly different. The application 
for setting aside the sale as fraudulent was 
made by Anukul alone and it is contended 
that Anukul alone may be barred from 
raising the same plea but the other defend- 


(2) 25 B. 837; 27 L A. 216;5 C, W.N. 10; 2 Bom. 
Eo 927; 10 M. L. J. 368; 7 Sar. P.O, J. 739, 


. Civil Procedure Code. 
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ants are not, and their defence should have 
been investigated. Taking? it for granted 
that such an investigation could be made 
that would not help the defendants in this 
case. The auction sale by the Court is a 
good sale until itis set aside and it cannot be 
set aside by a defance. If the defendauts 
other than Anukulhave a subsisting cause 
of action on the ground of fraud they may 
have a remedy but they cannot oppose the 
plaintiff's present suit on that ground. This 
appeal also is dismissed with costs. 
Appeals dismissed. 


PATNA HIGH COURT. 
Minak ah non CivIL AppeaL No. 410 of 1915. 
August 10, 1916. 

Panah —Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sharfuddin, 
KARORI CHAND AND OTHER3— 
DEFENDS WES APPELLANTS 
VETSUS 
MAHARAJ BAHADUR SINGH. AND OTHERS 


—Puaintirrs— RESPONDENTS. 

Civil Prucedure Code (Act V of 1908), O. XXXIX, rr. 
J, 7—Injunction, temporary, restraining party from 
preventing applicant entering and worshipping in 
certain temples, i 

An application for a temporary injunction re- 
straining the opposite party from interfering with the 
right of the applicants to worship in certain temples 
and their right to free access to the temples does not 
fall within ‘the provisions of rule 1, Order XXXIX, 
[p. 49, cols, 1 LEH 


Miscellaneous appeal - from an order of 
the Subordinate Judge, Hazaribagh, dated 
the 28rd July 1915. 

Sir Ali Imam (with him Messrs. S. Ashgar, 
K. P. Jayaswal, S. Anwar Yusuf, Susil 
Madhab Mullick and Hari Bhusan Mukerji), 
for the Appellants. 

Mr. Pugh (with him Mr. Bankim Chandra 
Mitter), for the Respondents. 


JUDGMENT, 
Cramster, C. J.—This is an appeal against 


an order of the Additional Subordinate 
Judge of Hazaribagh, rejecting an applica. 


tion made by the defendants in the snit 
for a temporary injunction restraining 
the plaintiffs from interfering with the 


right of the defendants to worship in the 
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temples on the Pareshnath Hill and their 
right to free “access to the temples, and 
also restraining the plaintiffs from making 
„Changes, alterations, or inscriptions in or 
on the temples or building walls round 
them. When the appeal was presented 
to the Caleutta High Court an application 
was made for the issue of an ad interim 
injunction, That application was granted 
and by an order of this Court dated 
May 38lat, 1916, the injunction was to 
remain in force until August Ist, 1916. 
The learned Judges who passed the order 
evidently thought that the suit would in 
all probability be disposed of by the 
Subordinate Judge by Angast Ist. When 
it was brought to notice yesterday or the 
day before that the ad interim injunction 
was spent, an application was made to us 
to. hear the appeal as soon: as possible 
and the appeal has been placed before us 
to-day althongh the records have not been 
received. I may say, however, that it was 
quite unnecessary to send for the records, 
Some of the allegations made by the 
defendants in their application for a 
temporary injunction, if established, would 
-certainly have justified an order under 
one or other of the clauses of rule 7 of 
Order XXXIX. For instance, it was 
alleged that the plaintiffs were in various 
ways creating in the temples evidence of 
their own pcasession to support the claim 
put forward by them? These allegations 
may now be disregarded, for it is common 
ground that all the evidence on behalf 
of the plaintiffs has been taken and only 
three witnesses remain to be examined 
on behalf of the defendants. It is, there- 
fore, unnecessary to consider the question 
whether an order should be passed under 
rule 7 of Order XXXIX. The defendants, 
however, insist that it is absolutely necessary 
that the plaintiffs should, pending ths dis- 
posal of this suit, be restrained by injunction 
from interfering with the defendants’ right 
to worship “in, and to free access to, the 
temples. The Snhordinate Judge dismissed 
‘the application for an injunction on the 
ground that the cise did not fall within 
rule 1 of Order XXX!IX. The question in 
dispute between the parties is whether the 
Digambaris are entitled to worship inthe 
temples managed and 


4 


controlled by the 
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Sitambaris without the permission of the 
Sitambaris and in a mode not approved by 
the Sitamharis. In my opinion the case 
does not fall within clause (a) of rule 1 of 
Order XX XIX and it certamly does not fall 
within clause (b) of that rule. If the de- 
fendants cousider that the plaintiffs are 
interfering with their right to worship in 
the temples they may bring a suit and 
obtain an injunction restraining further in- 
terference. Both because I am of opinion 
that the application for injunction is not 
covered by rule l of Order XXXIX and 
because under the present circumstances it 
appears to me to be unnecessary, even if 
that rule does apply, to issue an injunction 
at this stage, I would dismiss this appeal 
and would order the appellants to pay the 
costs of the respondents. Rule No, 877 is 
discharged. Hearing fee of the appeal will 
be five gold mohurs. No order as to the 
costs of the Rule which is discharged. 


SHARFUDDIN, J.—I agree, 


Appeal dismissed. 


a 


CALCUTTA HIGH COURT. 
Rote Nest No, 659 oF (916. 
January 9, 1917. | 
Present: —Mr. Justice Fletcher and 
, Mr. Justice Richardson. 
RADHIKA NATH ROY—Prarmtirs — 
PETITIONER 
TETEUS 
SAMIR FAKIR — DEFENDANT — 
Opposite PARTY. 

Bengal Tenancy Act (VIII B. C. of 1885), s. 23~- 
Landlord and tenant —Raiyab at fixed rate, right of, 
to cut and appropriate timber. 

A raiyat hoiding at a fixed rate of rent has the 
right to out and appropriate the timber, not only in 
cases where he planted the trees himself, but also in 
cases where the trees were growing on the holding at 
the time of his lease, [p. 52, col. 2.] 

Nilmani Maitra v. Mathura Nath foardar, 6 C. L; 
J. 418, not followed. 

Sharoda Soondart Debia v Gonee Sheik, 10 W. R. 419 
and Geluck R na v. Nubo Soonduree Dossee, 21 W.R, 
844, followed. 

Rule against the order of the Munsif, 
2nd Court, Rungpore, exercising the powers 
of a Court of Small Causes in Suit No. 
186/229 of 1916, a 


_ same. 


“50 Ai INDLANEOASES, 


RAPHIKA NATH ROY V. SAMIR FAKIR. 


FACTS material to the report will 
appear from the following jadgment of the 
Small Cause Court: — 

““The points for determination are:— 

1. Whether defendant is entitled to cut 
down and appropriate the mango trees 
of hir holding in question? 

2. Whether he ent down and appropriated 
the four mango trees as alleged? 

3. To what amount, if any, is plaintiff 
entitled ta? i 

1, Plaintiff's case is that the defendant 
holds an ordinary jote of 1 bist 12 dones 
of land at rent of Ra. 2) and odd under 
him and that in Chattre 1320. he cut down 
three mango trees and in Magh 1322 he cut 
down one mango tree and took the 
The suit is for Rs. 15, as damage 
on account of the above-mentioned four 
mango trees. 


In the written statement the defendant 
stated at first that his right was that 
of a raiyat having a right of occupancy 
and that he was holding at one and 
at the same rent without change from 
time immemorial, Afterwards, he filed 
a petition stating his right to be a mokurrart 
one and prayed for amendment of the 
written statement accorditgly. The petition 
was ordered to be kept with the original 
written statement. So that the sam 
and substances of the defendant’s conten- 
tion in this reapect is that he is a ra-yat 
at fixed rate. Defendant haa filed some 
rent receipts (Exhibits B to B 1} from 1307 
which show the rate of rent to be one 
‘and the same. Exhibit A is an ‘ara 
pattar granted by the defendant in favour 
of one Rasul Mahmud in 1320. In this 
document there is a recital that he mort» 
gaged the property in question to the 
above Jesree, in 1299. The rent in the 
tiara’ paltuh is mentioned to 
stated now. But rent receipt previous to 
the jara were given to Rasul Mahmud, 
but he has nut got back those receipts. He 
has, however, filed two receipts of the peons 
(Exhibits D & D!) dated 1892 and 1593 
which show that in execution proceedings 
relating to the decrees obtained by the 
plaintiff against the defendant he paid 
the decretal amount. ‘These three receipts, 
Exhibits © to C2, duled 1284, 1:83 and 
1278, are produced, It is contended on 
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the side of the plaintiff that nore of these 
receipts contains the name of¢the plaintiff or 
his father. On the other hand it is con- 
tended that these receipts are ald hand 
written ones and that such receipta used 
to be granted hy the gomasta of the landlord 
ard that afer snch a Jang time it is 
difieolt to adduce evidence about the 
grantor’s being agents of the landlord, 
Bat plaintifits case in that kemat Haldi- 
bari to whieh thé held'ng in question 
appertains is his upanchokt mehal. Now 
these receipts, relate to the land of Haldihari 
upanchaki mehal, Deferdant states that he 
has no other jama under the plaintiff. 
Plaintiff, however, states that defendant has: 
another gama of 1 or $ runea under him. 
Bat plaintiff has not filed his papera to 
show this, Moreover, he states that this 
one rnree sama was settled hy him about. 
30 or 32 years ago. So that even supposing 
the plaintifi’s atatement ta he true in this 
respect ihe receipts, Exhibits O ta C?, 
cannot be taken to relate fo that jama, 
For nore than 32 yenara have elapsed since 
the date of the last receipts. Pl-inriff has 
not shown the date of the origin of his 
own tenarey and it is not improbable that 
those receipts Lelong to a perird prior to the 
time when thetennre came to the defendant’s 
family. Considering the evidence and cir- ` 
cumstanees I thirk that the receiots in 
question relate to the hi ]dingin qnestion. 

Plaintiff states that defendant ard his 
brother tock settlement of the gama in 
question 20 to 25 years ago, and that the 
rate of rent is one and the same since the 
time of settlement. 


Considering the recital in the čiara patich, 
Exhibit A, and ‘the rent receipts Exhihits 
B to B7, it ir obvious that the defendant 
is holding at one rate of rent for more 
than 20 years. [It is enontended on the 
side of the defendant that under the cir- 
cumstances it should ` be presumed until 
the contrary is shown that he, has held 
the holding at one and the same rent since 
the time of the Petmanent Settlement. 
On the other side it is eontended that 
the presumption unfer section 50 (2) dnes 
not apply to sneh cater. Bnt in this 
ease it appearr that tte defendant is hold- 
ing at one rate of rent for more than 20 
years. From plaintifi’s statement it also 
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appears tbat he is holding at one and the 


same rent site -20 to 25 years. His 
statement is that the te aney originated 
20 to 25 years ago. But he has £0 or 


90 tenants in this mehal ard has collection 
papers. He could have well produced these 
collection papers to show the origin of 
defendant’s tenancy. But this he has not 
done. Deferdant states that they are 
holding the land from generation to gerera- 
tion at one and the same rent. Taking 
into consideration the receipts, Exhibit © 
to C 2, the existence of the holding is found 
in 1278, Of course, these three receipts 
de not show the rate of rent; but it is 
not the ease of the plaintiff that rent 
was varied. At least these receipts show 
that the holding is not so recent as is 
stated by the plaintiff. From the dara 
paltah it appears that defendant had some 
sub-tenants and rent received was Rs. sl 
and odd and “12 and odd donee were 
in his khas possession. So the helding is 
not a small one and had it been the 
case that it was settled recently it is more 
lively that pattuh and kobulsyat would have 
been executed and the kabuliyat would have 
been forthcoming. Plaintiff fails to show 
the origin of the tenancy satisfactorily. He 
has not produced any papers to show the 
_ origin of the tenancy which he could do if the 
tenancy wasa recent one. This goes very 
much against the plaintiff and gives rise to 
the presumption in favour of the defendant 
that the holding is of his remote ancestor and 
that he is holding at an aniform rent. It is 
` contended on his behalf that he isa raiyat on 
fixed rate and considering the evidence and 
all the circumstances [ think him to be 
such, 

The question then is whether defendant 
is entitled to cut down mango trees standing 
upon the holding or not. It is contended on 
the plaintifi’s side that he is not entitled to 
do so even if he be a raiyat at fixed rate. 
On the side of the defendant it is contended 
that according to section 23 of the Bengal 
Tenancy Act, occupancy razyats are not entitled 
to cut down trees in contravention of any 
local custom and that this rection does not 
apply to the case of a raiyat holding at 
fixed rate J think it to be so. 

So this point is fuund in the affirmative. 

Points two and three: Under the above 
« view it is unnecessary to go into these points, 
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So ordered that the suit be dismissed with 
costs and interests 6 per cent., per annam.” 

Baba Sarat Chandra Roy Chowdhury (with 
him Bibus Brojolal Chucterbertty and H irish 
Chandra Roy), for the Petitioner. —Tne 
defendant was not a raiyat ab fixed rate, 
The Small Oause Court was wrong in 
holding that he was a ratyi at fixed 
rate, merely from the fact that a uniform 
rate of rent has been paid for more than 
20 years. The rates of rent payable by 
ordinary occupancy ratyats may not be 
varied for a number of years bnt that 
would not make them raiyafs at fixed rates. 
Even assuming that the defendant is a 
raiyat.at fixed rate, he is not entitled to 
cut and appropriate timber trees, exeept by 
custom. No custom has been proved in this 
case and the Small Cause Court was wrong 
in dismissing the suit on the ground that 
the defendant had the right to fell and 
appropriate the trees. 

Habu Surend-a Chandra Sen (with him 
Babu Hemen-tra Chandra Sen), forthe Opposite 
Party. There is no provision in the Bengal 
Tenancy Act restricting the right of a razyat 
at fixed rate as to the cutting and aopropria- 
tion of trees, section 23 of the Bengal Tenancy 
Act applies to an occupancy raiyat; there 
is no such provision relating to a fixed 


raiyat. The case of Nilmani Masira v. 
Mathura Nath Jonardar (1) does not 
apply; that case does not decide this 


point. Chapter III of the Bengal Tenancy 
Act provides the rules of enhancement, 
ejectment, transfer and succession of perma- 
nent tenures, section 18 makes the rules 
of succession and transfer of permanent 
tenure applicable to fixed raty:ti holdings; 
the rules of enhancement cannot apply to 
fixed ravyati holdings, in regard to the rules of 
ejectment a fixed rayat isin a better position 
than a permanent tenure holder. So, a fixed 
raiyat bas got greater privileges than a 
permanent tenure-holder; and, therefore, it 
is reasonable to conclude that a fixed 
raiyat has the same right to cut and ap- 
propriate trees as a permanent tenure- 
holder. This is the Common Law of the 
country. Unless the right to trees is reserved 
by the landlord at the time of letting 
such right passes to the tenant. Au 
occupancy rutyué is liable to ejectment if 


(1) 5 O. L. J. 413, 
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he uses the land in a manner which renders 
-it unfit for the purpose of tenancy, so if 
he grows trees upon his entire holding, the 
land becomes unfit for cultivation and he is 
liable to-be ejected. Buta fixed raiyat is 
not liable to be ejected if he uses the 
land in a manner which renders it unfit 
for his tenancy; take an illustration. A 
fixed raiyat has one bigha of land com- 
prised in his holding; suppose he grows 
trees upon the entire plot; he is not 
liable to be ejected at the same time if 
he cannot enjoy the usufruct by cutting 
and appropriating the trees, how can he 
pay his rent P - 

I rely upon Sharoda Soondarit Nebia v. 
Gonee Sheik (2), Goluck Rana y. Nubo Soon- 
duree Dossee (3). 


JUDGMENT, 


FLETCHER, J.—This is a Rule obtained by 
the plaintiff calling upon the defendant to 
show cause why the judgment and decree 
of the Small Cause Court at Rungpore, 
dated the 30th May 1916 complained of 
. in the petition shonld not be set aside. 
The plaintiff brought the suit to recover 
from the defendant the value of certain 
mango trees which had been felled by 
the defendant, and appropriated to his own 
use. The plaintiff was the landlord and 
the defendant was the tenant. The learned 
. Judge of the Small Cause Court bas found 
that the defendant is a raiyat holding at 
a fixed rate of rent; that is, that the 
tenant has a raiyati interest under a per- 
petual grant at a rent which is not liable 
to be increased. This Rule was obtained 
on the ground that a raiyat of that class 
is not entitled to fell and appropriate the 
timbers when so felled. The case has been 
argued before us not only on that footing 
-but an attempt has also ben made to 
get us to differ from the finding arrived 
at by the learned Judge of the Small Cause 
Court that the interest of the defendant 
is that of a raiyat holding ata fixed rate 
of rent. As regards the second part of 
the argument, namely, that the evidence 
does not establish the fact that the defend- 
ant is a ratyat holding at a fixed rate of 
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rent, I am not disposed to differ from 
the conclusion arrived at y the learned 
Small Cause Court Judge. Tha question, 
therefore, resolves itself to this:—Has a 
ratyat bolding at a fixed rate of rent the 
right to appropriate the timber when the 
tree is cut? The matter is not es 
integra. It is ecnvered, in my opinion, by 
two decisions of this Court The first is the 
case of Sharoda Sundari Debia v. Gonee 
Sheik (2). That case cannot, in my 
opinion, be distinguished from the present 
case. It is admitted that the interest 
granted to the tenant in that case was a 
raiyati interest at a fixed rate of rent. The 
other case is the ease of Goluck Rana v. 
Nubo Soonduree Dossee (3). No doubt, in that 
case, the decision turned on the question 
whether a ratyat holding at a fixed rate 
of rent had the right to appropriate the 
trees which had been planted by him. The 
grounds of the decision seem to me to sup- 
port the view that a raiyat holding at a 
fixed rate of rent has the right to cut and 
appropriate the timber, not only in cases where 
he planted the trees himself but also in cases 
where the trees were growing on the holding 
at the time of his lease. The decision that 
has been relied upon by the petitioner, ' 
the plaintiff, is a decision of this Court: in 
the case of Nilmani Maitra v. Mathura Nath 
Juardar (1). The report unfortunately in this 
last case is merely a reprint of the judgment 
delivered at the hearing of the Rule. The 
report is extremely obscure and difficult to 
follow. But so far as I can gather, the 
Court did not decide in that case that a 
raiyat holding ata fixed rate of rent had not 
the right to appropriate the timber when 
felled, The two decisions that I have cited 
reported in the lOth and the 21st Volumes 
of the Weekly Reporter were not cited in 
that case or dealt with in the course of the 
argument. That case, in my opinion, cannot 
be set up as an authority against the exp! ess 
decisions in the cases of Sharoda Soondari 
Debia v. Gonee Shetk (2) and Gotuck Rana v. 
Nubo Soondurt Dossee (3). In my opinion, we 
ought te follow the decisions that 1 have 
referred to reported in the Weekly Reporter. 
Inthat view, the present Rule must he dis- 
charged with costs, one gold mohur. 


Ricagpson, J.—On the whole, 1 agree in 
the view which my learned brother has ex- 
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pressed. Anthority for that view is to be 


found in the ca% of Shareda Svondari Debia 
v, Gonee Sheik (2). 1 add that the conclusion 
is at any rate not inconsistent with any- 
thing in-the Bengal Tenancy Act relating 
tothe status of a raiyat holding at a fixed 
rent and “that the law appears to be the 
same in the Upper Provinces [Harbans Lal 
v. Maharaja of Benares (4)]. 


Rule discharged. 
(4) 28 A, 126; A. W. N. (1901) 15. 


PATNA HIGH COURT. 

Civit Reres Nos. 1066 ru 1074 or 1915. 
July 25, 1916. 
Present:—Mr. Justice Snarfuddin and 
Mr. Justice Roe. 

DEODIP SIN GH— PETITIONER 


VETSUS 


GOPAL SINGH—Oprosite PARTY. 
Civil. i rocedure Code (Act F of 1908), O. IX, r. 9, 
0O. XLVII, r.1 Dismissal jor default- Review—Appli- 
cation for restoration——Limitation 
Where a remedy is open toa party under Order 
IX, rule 9, Civil Procedure Code, by an application 
for setting aside an order dismissing a suit in the 
presence of parties for default in prosecuiion, the 
party in default cannot be permitted to evade the 
rule of limitation by applying for review under Order 
XLVII, rule 1. [p. 64, col. 1.] 
Koilash Mondol v, Nabadwip Chandra Kar, 2 C. W. 
N. 8 8, relied upon 
Per Sharjuddin, J—Where a special provision has 
been provided, parties litigating should have recourse 
to that provision and not to a general provision. [p. 
53, col. 2.1 
Per Roe, J.—An application for review under Order 
XLVII cannot be made an excuse for going into tho 
question whether an order refusing to grant time for 
the production of further evidence was or was not a 
proper order and for reviving a suit after the period 
of limitation for an application i in proper form has 
lapsed. [p. 54, col. 1.) 
Raj Narain Purkait v. Ananga Mohan Bhandari, 26 
C. 59>; i3 Ind. Dec, (N. s.) 964, explamed. 
. Chet Narain Sahi v. Rampal Munjhi, 15 Ind, Cas. 
554; 16 C. W, x. 643, dissented from. 
Mr. Abang platen Mukherji, 
Petitioner. 
Mr. Ganesh d Singh, for the Opposite 


Party. 


for the 


JUDGMENT. 
SBuARFUDDIN, J —This was a Rule upon 
the opposite party to show caure why the 
orders complained of sbould not be set 

aside. The facts are these:— 


- been dismissed for default, 


INDIAN OASES. 58 
There were eleven suits for mesne 
profits instituted by the plaintiff. It is 


contended that all these suits were analogous 
but no application was made tothe Trying 
Court that all these suits should be 
treated as analogous. Itis said that from 
time to time these suits were postponed 


.on the spplication sometime of one party 


and scmetime of another, but only on one 
applicaticn not on eleven applications. On 
the date in question there was une applica- 
tion put in for postponement of the suits. 
That application was treated as an applica- 
tion in Suit No. 8. Suit No. 8 was post- 
poned. With regard to the other suits, 
ten in number, the following order was 
passed by the Munsif:— 

“There is no parvi on either side. The 
plaintifi’s Plesder says that he is going to 
apply for time. The defendant’s Pleader 
says that he is ready. It is 1-50 P m. 
No steps have been taken as yet the suit 
is dismissed for default.” 

Then an application was made for a 
review of this order under Order XLVIL 
rule 1. The question now is as lo whe. 
ther in the circumstances detailed above 
Order 1X, rule 4, is applicable or whether 
the. plaintiff had any other remedy under 
Order XLVII, rule 1. l consider that 
Order 1X, rule 9, has a special provision 
for special cases. That rule applies only 
to original cases and not to cases in appeal, 
and it applies to cases where a snit has 
Order XLVII, 
rule 41, is a general law for review of 
judgments. 

The application for review of judgment 
was put in more than 30 days after the 
order dismissing the suit for default, 
Order IX, rule ¥, restricts an application 
for restoration to be made within 30 days 
from the order of dismissal. 

lf an order of dismissal like the one in 
the present case were to be allowed to ke 
governed by the provisions of Order KLVIL 
rule 1, there would be no necessity for 
Order .X rule 9; bu: when a special provi- 
sion has been provided the parties litigating 
should have recourse to the special provision 
and not to the general provision. 

In the above circumstances Jam not pres 
pared to interfere with the order made 
and weonld, therefore, discharge the Rule 
with costs. 
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Ros, J.—1 agree. 

Theease of Koilash Moxndol v. Nabadwip 
Chandra har (1), is direct authority for 
the prorosition that where a remedy is 
open under Order IX by an apr:lication 
for an order to set aside the order dismissing 
the suit and where the dismissal of the anit 


has been passed in the presence of the parties _ 


the party in default should not be permitted 
to evade the rule o° limitation by applying 
under Order XLVII, rale 1. The case of 
Raj Narain Pwkait v. Ananga Mohan 
Bhandari (2) came before the Court in very 
peculiar circumstances. The plaintiff’s suit 
had been dismissed in spite of the fact that 
there was a clear admission by the defendants 
in their written statement that there was in 
that suit some merit. The basis, upon 
which the application to review the order 
made dismissing the suit was admitted was 
not the consideration that the plaintiff had 
been prevented by proper cause from pro- 
ceeding with the suit but that the order 
made in the first instance was obviously 
wrong. The Courts, eonceding that the 
ordér was obviously wrong wcre prepared in 
the special circumstances of the case to re- 
open the whole question of the rights of the 
parties. 

I venture with very great respect to 
dissent from the extension of that principle 
to the general proposition laid down in 
Chet Narain Sahi v. Rampai Manjhi 
(3), that an application for review under 
Order XLVII may be made an excuse for 
going into the question whether an order 


refnsing to grant time for the produetion | 


of further evidence was or was nota proper 
order and reviving the suit after the period 
of limitation for an application in proper 
form has lapsed. 

The orders in the cases before us were 
passed in the presence of the parties and no 
explanation has been given to this Court 
for the failure of the plaintifi’s legal advisers 
to make an application for restoration of 
the suits to the fle within the period of 
limitation. J agree that the application for 
review was rightly rejected, 

Isgrea that the Rule OF discharged with 
costs. 


Rule discharged. 
o0) 20 W. N. 818. 
(2: 8O 5 8 13 Ind Deo. (x 3) 994 
(8) 15 Ind Cas 554; 16 0. W. N. 643. 
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BOMBAY HIGH COURT. > 
SECOND Civil Appear No9478 op 1915. 
September 11, 3916. 
_ Present:—Mr. Justice Beaman and 
Mr. Justice Heaton. 
GANESH VINAYAK JOSHL— Derenpint 
— APPELLANT 
tersus 
SITABAI NARAYAN JOSHI—Pramtivr— 
RESPENDEAT. 

limitation Act (IK of 1908), Sch. I, Art. 131— 
Recurring vight, starting point Jor— Demand and 
refusal— Omission to ege- cise right, effect of—Inam 
liable for Government judi—Tenant, liability of, for 
customary rent. 

In order that a recurring fight should be time- 
barred under Article 13! of the | imitation Act, it is 
necersary for the defendant to show that there was ` 
a definite demand and refusal. Mere omisson on 
the part of the person having the right to exercise it 
will not start a period of adverse possession under 
the Article A suit to enforce such a right is exactly 
on all fours with an ordinary suit for rent where the 
landlord has, for many years, made no demand. 
[p ff, col. 7.] 

In cases of lands in alienated villages upon which 
Government judi bas been calculated and which are 
not in the actual possession of the inmamdors them- 
selves, the tenants are liable to pay the dhara or 
customary rent to the inamdars, assuming that there 
has been no survey and assessment ‘or contractual 
rent agreed upon to be paid to the inamdars. [p.i5, 
col. |, 

This right to the customary rentis a recurring 
right falling within the contemplation and language 
of Article 131 of the Limitation Act, and time rons 
for the exeicise of the right from “the date of a 
-[p. 55, col. 2.] 

Second appeal from the decision of the 
Assistant Judge, Thana, in Appeal No. 108 
of 1914, confirming that of the Subordinate 
Judge, Panvel, in Civil Snit No. 640f 1913, 

Mr. SN. Y. Abhyanher, (for Mr. 8. R. 
Bakhte), for the Appellant. 


Mr. P. B. Shingne, for the Respondent, 


JUDGMENT. 

Beaman, J.— This case has occasioned us 
much difficulty, partly because the pleadings 
in themselves are very far from precise, 
partly because on-a first view the issues 
seem to throw the onus upop the wrong 
party and partly because both the learned 
Judges, who have dealt with the care, 
being versed in matters of this kind, parti- 
cularly Mr. Saldanha who has exceptional 
knowledge and experience of ¿nam and 
khoti cases, have apparently felt no doubt 
or diffenlty whatever in deciding in favour 
of the plaintiff.’ Itis true that the Trial 
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Judge, in order to elucidate the pleadings, 
' felt obliged tẹ examine both the plaintiff 
and the defendant, and we understand the 
process of his reasoning upon that addition- 
al material to have been something of this 
kind. The plaintiff is admittedly one of 
two ¢namdars of the village in whish the 
land is situated. Tne land in sait is admit- 
tedly land upon which the Government 
judi has been ecaleilated, and it appears 
to be virtually an admitted principle, or 
if not admitted, then well established by 
legal decision, that all Jandsin such vil- 
lages not being in the actual possession of 
¢zamdars themselves and falling under the cal- 
culation of Government judi are Habla in turn 
to pay cu~tomary rent, assuming that there 
has been no survey and assessment or 
contractoal rent agreed upon, to the inam- 
dars-who are directly liable to Government 
for the juli. Having arrived at that 
po-ition, the ‘learned Trial Judge, perhaps 
rightly, though on this we express no con- 
fident opinion, framed an issue throwing 
the whole burden of proof upon the 
defendant. He called upon the defendant 
to show that on the facts admitted, the 
land in suit was exempt from the payment 
of customary rent to the plaintiff. Now the 
defendant being thus put to his defence and 
aware of the form of the isaue, it became 
specially incumbent upon him, if he really 
relied upon any such plea, to give the 
Court ample information. He, however, never 
more appeared to conduct his defence. The 
result is that the record is confined to the 
statements of the plaintiff and defendant 
. taken before the issue was framed. Yet neither 
the learned Trial Judge nor the learned 
Judge of first appeal appear to have 
entertained the very least doubt; bnt that 
upon the facts so disclosed this land was 
liable to th. plaintiff, as one of two dnamdars, 
who had paid the judi to Guvernment for half 
the customary rent, and in tbe circumstances 
we have stated, particularly in the absence of 
all evidence led by the defendant we do 
not feel we are in a position to d.starb 
findings so confidently reached. 


The only point upon which we have felt 
some doubt at a later stage of the case was 
whether, on the pluintifi’s admission that no 
dhara or assessment or enstomary rent, 

whichever term be preferred, bad ben 


levied for the last thirty-five years, the present 
suit was within time. Here, again, the 
learned Judge of first appeal seems to have 
felt no doubt and the reason is, we think, that 
this must be treated asa recarring right 
falling within the contemplation and 
langu ge of Artizle 181. In order that sach 
a recurring right should ba time-barred, 
it is necessary for the defendant to show, 
as we held in a recent ease, that there has 
baen a definite demand and refusal. Mere 
omission on the part of the person having 
such right to exercise it, will not start a 
period of adverse possession under Article 
13i. itis exactly on all fours with an ordinary 
suit for rent where the landlord has, for 
many years, made no demand. In all 
such eases, uoless there has been an express 
repudiation of the landlord’s title and 
an open declaration that the lessee holds 
adversely in interest to his original lessor, 
Iam not aware that a suit for rent has ever 
been held time-barred, merely because rent 
has not been paid over a long period. 

That being our view upon the special point 
of limitation, we think that the sait is withio 
time, and we must now hold thatthe appeal 
fails and must be dismissed with all costs. 

Heatox, J.—1 agree to the order proposed 
and entirely concur with the views 
expressed by my learned colleague generally 
and especially on the point of limitation, 
I think it probable that had I been the Judge 
of first instance, I should have framed the 
issues which the defendant asked for. Bat 


-I ennfess I do not feel that I ean say with 


confidence that the Judge was indabitahly 
wrong in refusing to frame them and whatever 
may be the error in the decision arrived at, 
if there is an error, it is undoubtedly due 
to the negligence of the defendant in deelin- 
ing to produce whatevar evidence he had and 
to put his case fully before the Unurt. 
Appeal. dismissed. 
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CALCUTTA HIGH COURT. 
Appeal From APPELLATE Decrees No. 15 
or 1915 anp No. 3206 or 1914. 
January 7, 1917. 
Presenit:—Mr., Justice Fletcher and 
Mr. Justice Richardson. 
UPENDRALAL GUPTA AND oTHers— 
DeFenpDants—APPELLANTS 
CeTSUS 


JOGESH CHANDRA ROY—P aistisy— 


RESPONDENT. ` 

Landlord-and tenant taluka patta, signification 
of-— Permanent tenure, Liability to enhancement of rent 
—Construction—Puini Regulation, arrears of rent 
recoverable according to provisions of, whether proves 
Siwity of rent—Noabad lands and taraf lands. 

Where land is held under a perminent lease the 
rent is liable to enhancement, unless the landlord 
has precluded himself by a contract or is by law 
er from claiming an enhancement. [p. 58, 
col. L 


Taruck Chunder Nundi v. Modhoo Soodan Nundi, 5 W. 
R., Act X Rulings, 80; CGayratull Sardar v Girish 
Chandra Bhoumik, 12 C. W. N. 175 and Meher 
«lli v. Kalai Khalashi, 29 Ind. Cas. 461; 19 0. W. N. 
1129, referred to. 


Where the material terms of a contract by which 
a tenure of taraf and noabud lands was created 
were as follows: “You (that is the lessee) having 
applied of your own accord for a taluka putta. .....1 
having taken ataluka kabuliyat of the said total lands, 
grant you this pafta and thereby appoint you 
talukdar. The total rent of the said mouzahsis a con- 
solidated sum of Company’s Ks. 4zU, ete., etc...... If the 
Huzur imposes any new assessment, that you shall 
give without any objection and if you do not pay 
according to tho kists given below, the arrear rents 
would be realised in accordance with the negulations 
V, VII and VILL and other laws that may come into 
force. . ...”: 

Held, 1) that the use of the words “taluka patta” 


would prima facie show that the interest granted to’ 


the lessee was intended to be a permanent uno, but 
that does not mean that the reut was also fixed in 
perpetuity; cp. 58, col. 1.) 


(2) that the covenant, drawn in general words 
regarding the payment of new assessment, should 
not be read as restricted-to a particular tax in res- 
pect of particular land (the noabad land) but should 
be read with reference to the whole Jand and with 
reference to any imposition that may be made by the 
Government in respect of any portion of the land; 
Tp. 5y, col. 1.) 

(3) that the agreement between the parties that 
resort might be had under the Putni Regulation to 
recover the rent in arrears does not prove that the 
rent has been permanently fixed; [p. 59, col. 1.) 


(4) that the covenant by the lessee to pay any new 
assessment that the Government should impose on 
the land does not show that the landlord intended to 
preclude himself from having the ordinary right that 
a landlord would have of applying to have the rent 

“ enhanced ine proper case.. [p. 69, col. 1] 
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Appeals against the decrees of the Subordi- 
nate Judge, second Court, Chittagong, dated: 
the 26th August 1914 and 27th June 1914 
respectively, affirming those of the Munif, 
second Court, at that place, dated the 24th 
May 1913 and 25th April +913, respectively. 

FACTS of the case appear from the judg- 
ment. ; 
Sir S. P. Sinha, (with him Babus Mohendra 
Nath Royand Khitish Chandra Chakraburty), for 
the Appellants.—T'here are two written docu- 
ments, viz. the patta granted by the landlord 
and the kubuliyat granted by the tenant which 
govern the tenure for which an enhancement 
of rent is songht by the plaintiff. There was 
a pre-existing tenure and these two documents 
did not create the present tenore bat 
merely confirmed and evidenced it. Since 
1848 rent has been paid at an uniform rate. 
If the other side can show that the tenure 
has been created since the Permanent Settle- 
ment, they will be entitled to enhancement, 

The presumption under section 50, sub- 
section (2), of the Bengal Tenancy Act 
clearly applies to the-present case. The use 
of the words: ‘taluka patta’ shows that a 
permanert interest was granted. Refers to 
Krishno Chunder Goopto v. Meer Sufdur Alt 
(1). l 

The patla makes the Putni Regulations 
applicable to this tenure and as such the rent 
of the tenure is fixed for ever. 


Sir Rash Behari Ghosh, (with him Babus 
Dhirendra Lal Kastagir and Chandra sekhur 
Sen), for the Respoudent.—Krishno Chunder 
Goopto v. Meer Sufdur Ald (1) is clearly distin- 
guishable. Permanent lease does not neces- 
sarily connote fixity of rent in perpetuity. - 
Taruck Chunder Nundee v. Modhoo Sadun 
Nundee (2) is the earliest reported case on 
the point. The patia is a mourasi patta. There 
is no protection against enbancement of rent. 
The rent is euhancible in respect of noabad 
taluks, vide, Ameer Ali’s Tenancy Act, page 
730. 


{Frercser, J— Whether under this con- 
tract, the rent is fixed or noi? | if 

The landlord is entitled to increased rent 
in the absence cf any contract or law to the 
contrary. The onus is on the other side to 
prove that the rent is fixed in perpetuity. It is 


(1) 22 W. R. 326 
(2) 5 W. R., Act X Rulings, 80, 
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a matter of conveyancing. `The decision of 
Taruck Chunder Nundee v. Modhoo Socdun 
Nundee (2), has Seen good law ever since. The 
Bengal Tenancy Act says that a lease may 
be permanent and not mokurrart. I contend 
that the rent is enhancible in this case from 
time to time as there has been no distinction 
drawn here between xoabad and taraf lands. - 
The earliest case is Surnomoyee Dabee v. 
Kumar Purresh Narain Roy (3). Referred 
to also Goyratulla Sardar vy. Girish Chandra 
Bhaumik (4), Meher Ali v. Kalai Khalashi . 
(5). The Patni Regulations do not show that 
the rent is fised for ever. ‘New assessment’? 
means ‘new impositions’ and refers to both 
taraf and noabad lands. 


Bava Mohendra Nath Roy, in reply. - A lease 
may bein perpetuity and yet rent ' xed. 
Except the casein Turuck Chunder Nundee v, 
Modhoo Soodu»n Nundee (2) there is no case 
to the point. In Gayratulla Sardar v. Girish 
Chandra Bhaumik (4) the question was 
whether the use of the word “* * *” ( Kayami) 
imports fixity of rent. The rule of construé- 
tion is that the intention of parties is to be- 
gathered from terma used, so ase of the word 
‘+  #° & ®© (Kayami) imports fizedness, 
The casein Meher Ali v. Kalai Khulashi (5) . 
is also not to the point. “* * * ® 
( Mourast) imports heritability also. 


{Fuetcuer, J.—Tuluka patta means perma- 
nent lease. | 

Babu Dhirendra Lal _ Kastagir, In Khaja 
Asnnoolah v. Kalee Mohun Mookerjee (6), 
‘taluk’? _ imports heritability, so also in 
Bucyar Rahman v. Matiar Rahman (7). 


There are no words in the documents which 
exclade the idea of fixity of rent. 


‘Darianka’ does not imply fixity as the 
other side contends, it literally means increase 
of amount and includes increase in rent or 
revenue. This word has no reference to a 
taraf which is a permanently settled estate. 
There is no provision in tke documents for 
the inerease of rent and that excludes the 
idea of eHhancement of rent Putni tenures 


. are those of which the rent is fixed for ever; 
| : : 


(8) 4 0.576: 2 Tnd. Dec. (N. s.) 365, 
(4) 120. W. N. 175.7 > 

(5) 29 Ind Cas 6l; 190. W. N. 1129. 
(6) 18 W.R. 459 

(7) 21 Ind. Cas. 47; 18 C. L. J. 2714. 
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the rents are to be realised according to 
Patni Regulations, All these imply that 
rent was fixed for ever. Hach document 
must be ecnstrned as ib is. Referenre ta 
documents in which the word “* # # æ 
{ Kayani) only is used ur the word “* * # 
(mourasi) only is used cannot throw any 
light on this particular case. The case of 
Modhoo Soodun 
Nundee (2) says, “unless there is express 
consent ”’ 

Refers to Huro Prasad Roy Chowdhry v. 
Chundee Churn Boyragee (8), às to rents fixed 
in reclamation lease. The lease provides for 
fixity of rent and if is to endure for ever, 


As regards the words ‘new assessment, 
they mean ‘new scm’ and have reference to 
the noabad landa only the rent whereof may 
be increased, according to the covenant, in 
case the Government revenue is increased; 
in any other case the landlord cannot in- 
crease the rent, 


JUDGMENT. 
No. 15 or 915, 


Fourtcurs, J.—This is an appeal preferred 
by the defendants Nos. 1,38 aud 7 againat 
the decision of the learned Snhordinate 
Jndge of Chittagong, dated the 26ih August 
1914, affirming the decision of the Munsif 
The suit was brought 
by the plaintiff for enhancement of rent 
and for recovery of rent at the enhanced 
rate. The learned Munsif enhanced the 
rent from Rs, 411-8 0 per annum to Rs, 792, 
On appeal to the lower Appellate Court, 
the learned Subordinate Judge affirmed 
the decision of the Munsif. Against that 
decision, the present appellants have pre- 
ferred this appeal to this Court. 

The tenure iu respeet of which the 
plaintiff sought to enhance the rent is 
governed by a document in writing or 
rather two documents in writing, namely, 
the palta executed by the landlord in 
favour of the tenure-holder and the 
kabuliyat executed by the  tenure-holder 
in favour of the landlord. The frst point 
that is raised in this appeal is that these 
documents did not in themselves create 
the tenure but that the tenure was an old 


(8) 9 0. 595; 12 O. L. R. 261; 4 Ind. Deo. (x. s.) 984, , 
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tenure which was’ merely confirmed or evi- 
denced by these documents and that con- 
sequently the presumption contained in 
section 50, sub-section (2), of the Bengal 
Tenancy Act would apply to this case anc 
the rent having been paid since 1848 when 
the lease was granted at an uniform rate, 
unless it is shown that the tenure had 
been created since the date of the Perma- 
nent Settlement, the rent would not be liable 
to enhancement. It is admitted that on 
the face of the documents, there is nothing 
to show that these documents are merely 
confirmatory of a pre-existing tenure that 
was held by the person in whose favour 
the patta was granted. The learned 
Judge in tbe Court below, considering 
the evidence that had been adduced to 
show whether the tenure was an old pre- 
existing tenure, came to the conclusion that 
-the evidence did not establish that fast. 
We are bound by that finding in this 
appeal. The question, therefore, resolves 
itself to this:—Does the lease in this case 
show that the rent is not liable to enhance- 
ment?” The learned Judge also came to 
the conclusion that the lease did not confer 
a permanent interest on the tenure-holder. 
With that view, as at present advised, 
Iam not disposed to agree, because the 
use of the words “taluka patta” would 
prima facie show that the interest granted 
to the lessee was intended to be a perma- 
nent one. Butin this country, the grant 
of a permanent lease does not mean that 
‘the rent is also fixed in perpetuity. The 
decisions in this Court which have come 
down from the old Sudder Diwani Court 
show that the rule has always been in 
this country that generally when the lease 
is a permanent cne, the reut is liable to 
enhancement, unless the landlord has pre- 
cluded himself by a contract or is by 
law precluded from claiming an enhance- 
ment. That proposition is well illustrated 
in the decision of the case cited by Sir 
Rash Bihary Ghose in the course of his argu- 
ment, namely, the case of Tarurk Chunder 
Nundee v. Modhoo Soodun Nundee (2). Many 
other decisions have been cited wherea similar 
view has been taken. The decisions in the 
eases of Gayratulla Sardar yv Girish Chandra 
Bhaumik (4) and Meher Ali v. Kalai Khalashi 
(5) are to the same effect. It may, therefore, 
“be taken—and it has not been denied in 
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the argument of Mr. Mohendra Nath Roy in 
reply to Sir Rash Behary Ghose’s address— 
thut this case must be determined on the 
terms of the contract that was entered 
into batween the parties and that unless 
the landlord is precluded by the terms of 
that contract from claiming an enhance- 
ment, the rent is Hable to be enhanced. 
Now, the terms of the contrast, so far 
as material, are as follows :—" Yuu,” that 
is, the lessee, ‘having applied of your own 
accord for a taluka putts, aceording to 
your own application, | having taken a 
laluka kabultyat of the said total lands 
grant you this patta and thereby appoint 
you tulukdar The total rent of the said 
mouzaks is a consolidated sum of Company’s 
Rs, 420.” The lease then proceeds as 
follows after some words that are not 
material to state:—‘‘If the Huzur (the 
Government) imposes any new assessment” 
(the words “any new assessment” occurring 
in the translation which we have got 
which Sir Rash Behary Ghose says mean 
any new imposition, the other side stating 
that those words mean any new sum) 
that you shall give without any objection;” 
and the atta ends with these words: 
If you donot pay according to the kiste 
given below, the arrear rents woull be 
realized in accordance with the Regula- 
tions V, VII and VIII and other laws that 
may come into force, you shall not take 
any objection to the real-zition of the 
rent.” The main stress of the argument in 
this ease has been on the words contained 
in the covenant, namely, that if the Huzur 
(Government) should impose any new sam 
the lessee should pay that without any 
objection, The land let ont by these docu- 
ments consists of two portions; first, which 
is called the taref, that is, the laud of 
which the Government revenue is perma- 
neutly assessed, and, secundly, the noabud 
land, that is, the land which is outside 
the Permanent Settlement in Bengal. It is 
argued that the covenant in thisJease has 
reference to the small portion of no bad 
land and that, it bein’, expressly agreed 
that the rent of the noabad land should 
be increased only in the case of the Govern- 
ment revenue being increased, therefore, 
the contravt in this case shows clearly 
that it was the intention of the parties 
that the landlord should be precluded from 
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raising the rent in any other case. But 
that argament, does not seem to me to ba 
sound, The covenant ecanoot be real with 
reference only to the reveuua payable to 
the Government in respect of the nabal 
land, From its vary terms, it would in- 
cluda any new cess, tax or impositiva which 
the Government should impose upon the 
land, whether it is imposei on the 
taraf or the «svabid land. L see na reason 
why the covenant should be read iu the 
` restricted manner that the appellauts have 
asked us tð read it, as having reference 
only to the revenue payable to the Govern- 
ment in respect of the noabad land. I 
think we should not be jastitied in reading 
a covenant drawn in general words with 
reference toa particular tax in respect of 
particular land. In my opinion, we sbould 
read the covenant with reference to the 
whele land and with referense to any 
imp sition that may be mads by the Govern- 
ment in respect of any portion of the 
land. I do not think that we can read 
the covenant so as to alter the right of 
the landlord to have the rent enhanced 
in 84 suit properly brooght for the par- 
pose, 


The other portion of the document that 
was relied upon as showing that the landlurd 
had precluded himself frum the right of 
applying to have the rent increased was 
the portion which I-have already read ia 
which the landlord was given the right, 
if the rent was in arrears, to apply to 

have the rent recovered under the terms 
of what is known asthe Putui Regulation. 
Bot it is admitted that the Poni Regu- 
lation applies in cases where the reut is 
not permanently fixed. Where, as in this 
case, it has been agreed between the purties 
that resort might be had under the Patni 
Regulation to recover the reutin arrears, 
the rent cannot be said to have been 
permanently fixed. It seems to me that 
that clause in the lease dues not assist tne 
appellants in any way. The case is really 
thrown back on this :--“ Noes the cove- 
nant by the jlesree to pay any new assess- 
ment that the Government should impose 
on the land, show that the landlord intend- 
ed to preclade himself from having the 
ordinary right that a landlord would have - 
of applying to have the rent enbanced 
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in a proper case?” I am clearly of opi- 
nion that it does not. The covenant, asl 
have already said, cannot be real in the 
restricted way that the appellants wish it 
to be read ani that being so, there 
are no words in this lease which would 
show that the landlord had given up the 
ordinary right he had, namely, of applying 
to the Court to have the rent enhanced 
in a proper case. In the result, I agree 
with the decision of the Court of Appeal 
below. The present appeal, therefore, fails 
and must be dismissed with costs. 
Lei the record be sent down at once, 


Ricuarpsoy, J,—I agree. 


No, 3206 or 1914, 
This appeal not being pressed is dismissed 
with costs. 4 
Appeals dismissed, 





PATNA HiGH COURT. 

Secoxp Civic Appear No, 1375 or 1915. 

December 4, 19.6, 
Present: —Mr. Justice Mallick and 
Mr. Jastiee Atkinson. 

Munshi RAM SHAI AND ANOTHER— 
PuaInTiFe3—AvPaLLANts 

x VETSUS 

KHEMAN MAHTO AND OTHERS — 

Dera vnasts — RESPONDENTS. 

Chota Nagpur Tenancy Act (VI B. C. of 1908),8 11— 
Bongai General Ulawses Act (IB. U. of n99), < ser 
Lranster of tenure —Begisirition, want of, effect of— 
Irangjeree, unregistered, right of, to recover rent by legal 
process --Kent, paym nt of, to superior landlord by 
tenure-holder, efect of 1 cenid of Rights Presumption 
—Interpretatiin of Stutates—Amending and Consolidat- 
ing Siutute. 

‘Section tf of the Chota Nagpur Tenancy Act, 
1908, applies to every transfer, whether effected 
oe after its passing and becom ng law [p. 61, 
col, 7 

: transferee of a tenure who is not registered in 
accordance with the provisions of sectioun «1 of the 
Chota Nagpur Venaney Act, 104%, cannot ravover 
rent from his tenants by process of law. He can 
iustitute a suit without being registered, but he 
cannot got a deeree antil ths fact of registration is 
established. Tp 62, col 1J 

Where the trausferee of a tenure pays or deposits 
into Court the rent dus to the superior landlord or 
zemindar, and the latter accepts the rent so deposit. 

“ed, it cannot be presumed that tho requ rements of 
the law as to registration have been complied with, 
[p 61, cul 2.) . 
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Jugal Mohini’ Dasi v. Sri Nath Chatterjee, 7 Ind. 
Cas. 477; 12 O. L. J. 609, referred to. 


The Record of Rights under the Chota Nagpur 
Tenancy Act gives rise tca mere prima facie p e- 
sumption as to the correctness of the entries 
therein, aud that presumption may be destroyed 
by evidence showirg that certain specific require- 
ments of the Act have nut been complied with. [p. 
6z, col 1.4 

In intervreting the provisions of an amending 
and consolidating Stat te a Court may look into 
prior legislation on the subject, in order to find out 
the scope, object and intention of the later Act. [p. 
61, col. 2.] 

Appeal from a decision of the Judicial 


Commissioner, Ranchi, dated the 5th May 


1915. 
Mr. Naresh Chandra Sinha, for the Appel- 


lants. 


Mr. Nagendra Nath Sen Gupta, for the 
Respondents. 
JUDGMENT. 
Atkinson, J.—This suit is brought by 


the plaintiffs as tenure-holders of the village 
of Muthadih to recover rent from the 
defendants, as tenants, for the years 13:7, 
1318, 1819 and 12 annas of 1820. 

The learned Sub- Divisional Officer dismiss- 
ed the suit with costs, holding that the 
relationship of landlord and tenant had 
not been established as between the plaintiffs 
and the defendants. From that decision 
there was an appeal to the Judicial Commis- 
sioner of Ranchi; and the preliminary point 
was taken, as raised by paragraph No. 11 of 
the detendants’ written statement, namely 
that the plaintiffs were not registered in 
accordance with the requirements of the 
Chota Nagpur Tenancy Acts of 1879 to 
1906 inclusive, and secondly, that the suit 
against the defendants in its present form, 
by reason of the non-registration of the 
plaintiffs as transferees of the tenure, could 
not proceed. The Judicial Commissioner 
acceded to the preliminary point taken, 
and affirmed the dismissal of the suit. 

The transfer by which the plaintiffs 
obtained their title to the tenure in 
question was dated the 28th May 188y. 
The Chota Nagpur Landlord and Tenant 
Act of 1903 required all transfers by way 
of succession, inheritance, sale, gift, mortgage 
or exchange to be registered in accordance 
with the ‘requirements of section 34, sub- 
section l, of that Statute. And clause 4 of 
that section provides that as to past transfers 
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registration was to be effected within one 
year from the commencement of the Act, 
and as to future transfers within one year 
from the date of the transfer. The plaintiffs 
never discharged the obligation im posed 
upon them by that section of registering 
their transfer from 1889 up to 1908, They 
are not now registered transferees, as tenure- 
holders, cf the village mentioned. 

The Chota Nagpur Tenancy Act of 1908 
was passed and bears date the llth November 
1908, and section 11 replaces section 34 of 
the prior Act of 1903 dealing with the 
registration of tenures. The Act is entitled: 

An Act toamend and consolidate certain 
enactments relating to the law of landlord 
and tenant and the settlement of rents in 
Chota Nagpur.” Section 11, sub-clause I, is 
word for word the same as section 34, 
clause 1, of the Act of 1903. It imposes a 
statutory obligation upon the transferee of 
a tenure to register his transfer in the 
office of the landlord to whom the rent of 
the tenure is payable; note the words in 
this sub-clause—* the transfer’. Clause 4 of 
section 11 of the Act of 1908 purports 
to correspond with clause 4 of section 
34 of the Act of 1903, and runs as 
follows:—“If any application for the 
registration of any transfer of a tenure or 


portion thereof......... is not made withina 
period of one year from the date of the 
transfer, and if the registration fee..,...... is 


not paid,” then the penalty provided by the 
Statute is to ensue, videlicet, that the tenure- 
holder's right to recover rent in a suit is 
suspended until the registration of the 
transfer is duly effected in accordance with 
the requirements of the Statute. 


in the 
by the 


able argument 
Vakil’ for the 


It is contended 
addressed to us 


‘plaintiffs that the Act of 1908 repealed the 


Act of 1903, and that, inasmuch as the 
Act of 1008 dves not expressly inclade, 
within the four corners of section ll, a 
reference to antecedent or past transfers, 
that, therefore, his clients the tenuré-holders, . 
the plaintiffs, are not affepted by the Law of 
Registration so far as the Act of 1948 is 
concerned, Tne learned Vakil for the 
plaintiffs admits that his clients ought to 
have registered under the provisions of the 
Act of 19U3, bat that that Act has now 
ceased to exist, and has no operative effeat 
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—and that the Act of 1908 does not apply 
to him, as his clients claim uuder a transfer 
whith came into being antecedent to the 
passing of the Act of 1408, and that thus 
the action instituted by the plaintiffs for 
rent is maintainable. 

Well, the learned Vakil for the plaintiffs, 
I think, was taken a Jittle aback by a 
reference to the Bengal General Clauses 
Act of 1899, section 8, clause (e). That 
section seems to us to apply to and govern 
‘the present case in every detail.. Section 8 
says:— Where this Act or any Bengal Act 
made after the commencement of this Act,” 
videlicet 1899, “repeals any enactments 
hitherto made or hereafter to be made, then, 
unless a different intention appears, the 
repeal shall not affect any right, privilege, 
obligation or liability acquired, accrued or 
ineurred under any enactments so repealed.” 

Now, the learned Vakil admitted to me 
that undoubtedly .under the Act of 1903 an 
obligation was incurred by his clients, the 


plaintiffs in this snit, to register their 
transfer. Then seeking to escape from the 
drastic provisions of the Bengal General 


‘Clauses Act of 1899, he says that a different 
intention can be gathered from the Act of 
1988 so as to completely do away with the 
effect of section 8, clause (e), preserving the 
prior Statute so far as the obligation it 
created is concerned, We see nothing in the 
Act of 1905 to show a different intention to 
that which this section of the General 
Clauses Act of 1899 was intended to preserve. 
The obligation was created under the 
repealed Statute during its currency and 
while it was the ‘law, and nothing has taken 
place nor can anything be gathered from 
the later Act of 1:08 to show an intention 
to destroy or to get rid of the effect of the 
obligation sn incurred. And this repealed 
Statute of | 903 operates, gua these plaintiffs, in 
prohibiting them from exercising their rights 
of suing for rent, by reason of the provisions 
of the Bengal General Clauses Act of 
1899. 


Not only in that aspect of the case are 
the plainti’s not entitled to recover, but 
we think that, construing these three Acts 
together, the Act of 1903, the General 
Clauses Act of 1899 and the Chota Nagpur 
Tenancy Act of 1908, the repealed Statute 
-js in existence so far as these plaintiffs are 
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concerned, until they have discharged their 
duty in having themselves registered. But 
I would go a step further and would say, 
that on the construction of the Act of 1908 
itself, which is an amending and consolidat- 
ing Statute, it appears that section 11 applies 
toany and to every transfer. An anthority 
has heen cited to us of the derision of their 
Lordships of the House of Lords on the 
construction of Statutes. To the principle 
enunciated by their Lordships and with their 
express opinion we must respe:tfully concur, 
but I know of no rule of construction which 
prohibits any Court from looking into the 
prior Legislation which has been amended and 
consolidated by a late: Statute, and from 
seeing what was the scope and object and 
intention of the later Act viewed in the 
light of the prior law. My own opinion is 
that section 11 of the Act of 190s applies 
to every transfer, whether effected before 
or after its passing and beeoming law. 
So that, whether we take it on the interpreta- 
tion to be given to section 8 of the 
General Clauses Act, or upon the construc- 
tion of the Chota Nagpur Tenancy 
Act of 190s itself, in either event the 
plaintiffs cannot succeed in this action. 

Two other arguments were addressed to us, 
to both of which it is necessary to refer, 
because, I think, they were more or less an 
afterthought in the mind of the learned 
Vakil who presented them. 


The first was, that you could presume 
registration from certain acts, that is to gay, 
that where a tenure-holder paid rent 
into Court, or deposited the rent in Court, 
which was the rent due to the superior 
landlord or zemindar, and the landlord 
accepted the rent so deposited, that 
from that you could presume that the 
requirements of the law had been complied 
with, and from that fact you could infer due 
registration. Well, I cannot follow that 
argument at all; and the authority that was 
cited to support it, Jugal Mohini Dasi y. 
Srv Nath Chatterjee (1), in my opinion, in no 
way warrants any such decision. You must 
register with a defined person, at 
a detined place and for a specific 
purpose. Therefore, we see nothing in 
this case at all from which any 


(1) 7 Ind, Cas, 477; 12 0. L. J. 609, 
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Court would be justified in holding that 
by reason of the condact of the parties the 
specific act of registration required by the 
Statute could or should be presumed. 

The third argument, or at least the 
second branch of the same argument, is 
that the Record of Rights exists which 
has been prepared under section &4 of the 
Chota Nagpur Tenancy Act of 1908, and 
that from the fact of the register being 
correct in form, we must presume that all 
its entries are correct, that the tenure holders 
are correctly described as  tenure-holders, 
the tenauts as tenants, but that we are 


also to assume and presume that the 
tenure-holders are registered, when in 
truth and in fact they are not. ‘The 


Record of Rights under this Act has no 
greater or more binding ecff-ct than the 
Record of Rights under the Bengal Tenancy 
Act. It gives rise to a prima fucie presump- 
tion; but if it is admitted, as 16 is before 
us here, that these plaintiffs are not 
registered and never have been registered, 
then the presumption attaching to the 
Record of Kights is completely gone, 
because they are not registered within 
the requirements of the Stature. There- 
fore, if from the Record of Rights it is 
intended to presume that they ura regis- 
tered, then the register is incorrect to 
that extent. ; 
Furthermore, the last argument addressed 
to us’ was, that in, clauses 4 of seetion 
IL of the Act of 19335 the words are 
“Shall not be entitled tu recover avy rent 
which may have become due to him at 
any time.” Mr. Naresh Uhandra Sinha con- 
teuds that that means this:--"[ am not 
registered but I can sue: 
get my decree aguinst the tenants; but 
because I am not registered {Í cannot 
execute the decree.” Weil, there seems 
to be some authority for the proposition 
that you can institute a suit without being 
registered, but that you cannot get an 
effective judgment or any judgment unless 
you produce evidence of registration. That 
seems to be the trend of the decisions 
in Calcutta, and with that line of aushorisy 
we entirely concor, Bat you certainly 
cannot get any decree until you establish the 
fact of- registration, as the law prohibits 
the exercise of the legal right to recover 
rent until registration is complete—"‘recoyer” 


l can guonand . 
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means to recover by legal process. 

We think, having viewegl the case in 
its entirety and having listened to the very 
able arguments which have baen addrexs- 
ed to us, that the learned Judicial 
Commissioner was perfectly right in the 
view at which he arrived; but fur different 
reaxon3s we uphold his decision and declare 
that his deeixiin in dismissing this action 
with corts in all Courts waa right and proper. 
This appeal is dismissed with evsts. 

MuLi, J.—I agree, 

Appeal dismissed, 





PUNJAB CH EF COURT. 

SECOND Civin Appsat No. 306 or 1915, 
February 22, 1916. 
Present:—Sir Donald Johnstone, KT., 
Chief Judge. 
GURANDITTA MAL DEVIDITTAMAL— 
Puatst. FF>— AtPaLLa TS 
versus 
RAM DAS AND 0THERS— Derenvants— 
Re gran pants, 

Civ l Procedure Code (Act V of 1998), s 20 ‘a‘— 
Place of residence, what is—Appeal, second -High 
Court, inverfe ence by, with findings of jact of lower 
Appellate Court, how far per nissible. 

Tne Chief Court will not, on second appeal, inter- 
fere with the findings of fact of a lower Appellate 
t ourt. if they are not perverse, ¿e , are based upon a 
consideration of all the material evidence. [p. 63, col, 
IJ 

Defendants, who had an ancestral abode and some 
ancestral property at Nurpur, in the Jhelum District, 
had for forty years lived and carried on business at 
Peshawar, having uo intention of ever returning to 
live at Nurpur: their house in Narpur always remained 
locked, and they had more than once attempted to 
sell ic they had no real interest inthe family land, 
and their visits to Nurpur were fow and far b-tween: 

Held, th 5 under the circumstances it could not be 
said thet defendants actually and voluntarily resided 
and carried on business or personally worked for 
giin at Nurpur within the meaning of section zÒ a), 
Civil Procedure Code |p 6%, col 2.) 

Sophia Orde v. Alesander Sinner, 3 A. 91 P. CO); 7 
LA lut; 75 L R. 295: 3 Suth., P. C. J. 78; 4 Ind. 
Jur. 476; 4 Sar P. © 178; 2 Ind Dec. (Nn. 8.) 26; 
Fatima Begam v. Sakina Begam, 1 A 5l; 1 Ind Dec. 
{x 8) 4%; Gosvami Shri v. Shri Gov rdhanlalji, 14 B. 
541: 7 Ind. Dec. (N s).825: Goswami shri Girdhariji 
v. Shri Govardhanlalji, 18 B. 290; 9 Inds Deo. (N. s) 
701, distinguished 

Ugarchand Mulchand v. Burajmal Leherchand, 2 
Bom L. R 60 , referred to. 

Second appeal from the decree of the 
Distri‘t Judge, Jhelum, dated the 25th 


June 19.5. 4 
Mr. Beechey, for the Appellants. 
Mr. M, N. Mukerji, for the Respondents, 


the material evidenca, 


‘property at Nurpar 


_ defendants have no real 
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JUDGMENT. ~In hearing a second 
appeal the first, thing this Court has to 


do is to see what are the findings of fact 
of the lower Appellate CUourt, and if 


these findings of fact are nat perverse, i.e. 


are based upon’ a consideration of all 
to accept these find- 
ings and then to apply the law to them. 
In the present case I have heard the 
evidence on the record, and, in my opinion, 
not only has Mr. Prenter decided the 
facts on the evidence, but his view of 
the fasts seems to me to be eminently 
reasonable and sound. He finds that, 
though the defendants have undoubtedly 
an ancestral abode and soms ancestral 
within the Jhelum 
District yet they have for forty years 
lived and carried on business in Peshawar; 
that everything goes to show that they 
have no intention of ever returning to 
live at Nurpur; that their house in Nur- 
pur always remains locked, not being let 
out on rent and that defendant Rim Das 
has more than once tried to sell it; that 
interest in the 
family land in Narpur; that the defend- 
ants, who were originally petty goli- 
smithsin their own village, have now be- 
come substantial traders at Peshawar; and 
that their visits to Narpur are few and 
far between. 

The question is whether on facts such 
as these “it may be raid, with advertence 


to section 20, Civil Procedare Code, clause - 


(a), that the defendants; at the time of the 
commencement of the snit, actually and 


volantarily resided and carried on business - 


or personally worked for gain at Narpur. 


For the appellant Mr. Beechey contends 
that a man can have two or more plases 
of residence and in support of his conten- 
tion has quoted the well-known case Sophia 
Orde v. Alexander Skinner (1). No one denies 
that a man can have more than one resi- 
dence. Explanation 1 of section 20 of the Civil 
Procedure Code recognises this fact.. The 
question is whether Narpur can ba said 
to be, in a reasonable sense, one of 
the defendant's places of residence. It 
seems to me that the rniing to be 


found in Ugrrchand M Iehant v. Surajmal 
~ (1) BA.9I(P. O;70 A. 16: 7 C.L. R. 295: 8 


Buth P. C J. 788; 4 ind. Jur. 576; 4 Sar. P, C. J. 178; 


2 Ind. Dec. (N. s.) 28. 
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Leherchand (2), pronounced long after the 
Privy Conncil case, makes the matter quite 
clear, for there it was distinctly held that 
@ person, whose family home was at 
Ahmedabad, which home he occasionally 
visited, and who had lived and carried 
on busiress in Bombay for twenty years, 
could not be said to be residing at Ahmed- 
abad at all; and there are a number of 
other rulings on the same lines quoted 
at page :69 of Woodroffe and Ameer Ali’s 
Code of Civil Procedure, Edition 1908, 
Mr. Beechey tries to argue that this 
ruling in some way conflicts with the 
aforesaid Privy Council ruling, but I 
am unable to see any conflict whatever, and 
the matter is carried no further by the 
other rulings. quoted by Mr, Beechey, 
namely, Fatima Begum v. Sakina Begum (3), 
Gosvamt shri v shri Govardhanlalji (4) and 
oe Shri v, Girdhariji shri Givardhanialji 
5) 

For these. reasons I dismiss the appeal 
with costs. 


: : Appeal dismissed, 
(2) 2 Bom. L. R. 605, 

(3) 1 A 5l; ı Ind Dec. (xN. s.) 48. 

(4) 14 B. 541; 7 ind Dec. N.s) 8 5, 

(6) 18 B, 200; 9 Ind. Dec. AN. s.) 701, 


CALCUTTA HIGH COURT. 
Rere Nisi No. 68. or 1916. 
January 2, 1917. 
Present:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Newbould. 
GIRINDRA KISHORE BHOWMIK— 

PETITIONER 
versus 


NANDA LAL SINGH ROY— 


Opposire P-rrty. 

Civil Procedure Code (Act Vof 1909), O. XXI, r. 90, 
O. XLIII. r. 1} (j'~Application under O. XXI, r. 90, 
dismissal of, for default—Appeal. 

An order dismissing an application under Order 
XXI,rule 90, Civil Procedure Code, for non-appear. 
ance of the. applicant amounts to an order under 
Order XXI, rule 92, Civil Procedure Code, and is, 
therefore, appealable under Order XLIII, rule 1 (A), 
Civil Procedure Code. [p 64, col. 1.] 

Brojo Sundar Roy v. Moti Lal Mojumdar, 5 Ind. Cas, 
493: 140 W N. 873: 30. L.J 15t followed. 

Charu Chandra Ghosh v. Chandi Charan Roy, 
27 Ind Cas. + 2: 19 0. W N. 25, distinguished. 


Rile against the ordér of the District 
Judge, Mymeusingh, in Miscellaneous Appeal 
No. 56 of 1916. 
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+ FACTS of the case appear.from the judg- 
ment. 


Babu Birendra Kumar De, for the Peti- 
tioner.— Appeal lies under Order XLIII, rule 
l, clause (j). Vide Brojo Sundar Roy v. Moti 
Lal Mojumdar (1), decided under the old 
Code. Also Kumud Kumar Bose v. Hari 
Mohon Samadar (2), followed by this Bench 
ina case not yet reported. 


Babu Jatindra Mohan Chowdhury, for the 
Opposite Party. — No appeal lies, vide Charu 
Chandra Ghosh v. Chandi Charon Roy (3). The 
case reported as: Brojo Sundar Roy v. Moti Lal 
Moiumdar (1) was decided under the old Code, 
when dismissal for default was a decree. 
Diljan Miha Ribi v. Hemanta Kumar Hoy (4) 
and Bhuben Behari Nag Mojumdar v. Dhirendra 
Noth Banerjee (5) show that applications of 
this nature are in the nature of original 
proceedings to which Order IX, rule 9, 
applies. Petitioners remedy was to apply 
under Order 1X, rule 9, before an appeal 
could he preferred. The word ‘disallowed’ 
under Order XXI,-rule 92, must be inter- 
preted to mean “disallowed on the merits.” 
Hence that role cannot be invoked in support 
of petitioner’s _ contention. The order in 
Brojo Sundor Roy v. Moti Lal Moiumdar (1) 

-was ‘disallowed with costs and the sale Js 
confirmed,” whereas the order in the present 
case is simply “The application is dismissed 
for default.” Hence that ruling is not 
applicable here, as the Court by iis order 
on the application under Order XXI, role 
90, for setting aside the sale, merely ` dis- 
missed that application and did not in any 
way concern itself with the sale. 


JUDGMENT. The question raised in 
this case is whether an appeal lies against 
an order dismis-ing an application under 
Order KAT, rule 90, Code of Civil Procedure, 
for non-appearance of the applicant. If the 
order is one -refusing to set aside a sale 


under Order XXI, rule 92, Code of Civil 


Procedure, then an appeal would lie under 
Order ALILI, rule 1 ()). We think that the 


(1) 5 Ind, Cas. 493; 14 C. W N. 573; 13 C. L. J. 158. 
(2) +0 Ind. Cas, «8; 2: C. L. J. 628 

(8) 27 Ind. Cas, 492; 19 0. W. N. 25. - 

(4) 29 Jnd. Cas. 896; 19 C. W. N, 758. 

(5) 83 Ind, Cas, 681; 20 C, W, N. 1203, 
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order under consideration is an order. of 
that description, A similar view was taken 
under the old Code inthe ease of Brojo 
Sundar Roy v. Moti Lal Mojumdar “ (1), 
that case the order 
expressly confirmed the sale while dis- 
missing the application for default. Tn 
the present case, the sale had already been 
confirmed; and the Court by-this order 
refused the application to set aside the 
sale and thereby confirmed its previous 
order, We think that it amounts to an order 
under Order XXI, rule 92, Code of Civil 
Procedure. We have been referred to the 
case of Charu Ohandra Ghosh v. Chandi 
Charan Roy (3) and certain other cases in 
support of the contention that no appeal lies, 
But in those cases there was an application to 
set aside the sale which was dismissed for non- 
appearance, and a subsequent application to 
revive the application to set aside the 
sale; and it was held that no appeal 
lay against the order rejecting the appli- 
eation for revival. Those cases, there. 
fore, do not govern the present case. The 
Rule is accordingly made absolute, „The 
order of the Court below is set aside and 
the case sent back to that Court for a trial 
of the appeal on the merits. Costs will 
abide the result. We assess the hearing fee 
at one gold mohur. 


Rule made absolute. 


; PUNJAB CHIEF COURT. 

Seconp Civiu Apegat No. 2348 or 1915, 
February 23, 1916. 
Present:—Mr. Justice Chevis. 
KAHLA SINGH AND OTBERS——PLAINTIFES — 


APPELLANTS: 
versus . 
DIALA AND o1ners—Derenpants— 
. Respos penis. $ 


Limitation Act (IX of J908), Sch. I, Art. 144— 
Adverse possession = Possession of tresposser, whether 
ab initio adverse to all reveisioners of last owner 

The possession of a trespasser, as distinguished 
from that of an alenee, i~ ab initio adverse to all 
reverrioners of the last owner. [p. €5, col 2.) 

Sundar v. Selig Ram, 9 Ind Cas 200 26 
P, R. 19,1; 84 P L. R. 951; 88 P. W.R. 191]; Rodi 
v. Harnam, 18 P, R. 1896, distinguished, $ De 


Vol, XXXVIII] 
KAHLA SINGH v., DIHALA, 


Kaka v. Labh Chand, 103 P. R. 1906; 162 P. L. R. 
1906, followed. 

On the death of one Dhis land was mutated in 
the name of his widoy, and on the latter re-marrying 
in 1875, it was again mutated inthe name of her 
second husband, father of the cefendants. The 
nearest collateral of D died in 1908, and his sons 
sued to recover the land in 1914; 

Heid, that the possession of defendants and their 
father, who were mere trespassers, was ab initio 
adverse to all the collaterals of D and the suit was 
consequently barred by Article 144 of the Limitation 

ch. 

Second appeal from the decree of the 
District Judge, Ambala, dated the 9th July 
1915. 

Pir Taj-ud-Din, for the Appellants. 

Mr. Nihal Chand Mehra, for the Respond- 
ents. 


JUDGMENT. —The genealogical tree is 
as follows:— 





GANDA 
Roa ni 
Kahn Singh, Maga, 
Dal Singh, Dasondhi 
& s. 


Kahla Singh, Jiva widow Musammat Bholan, 
Singh, Bakhshi 
Ka ey 

Plaintiffs. 

The land in dispute belonged to Dasondhi, 
who died longago. His widow Musammat 
Bholan married Budhu, and defendants are 
her sons by Budha. 

As far back as 1875 Budhu got the land 
mutated in his favour, Musammat Bholan 
appearing before the Revenue Officer, and 
affirming the marriage. DalSingh died on 
10th December 1903. His sons brought 
this suit to recover the land on 4th July 1914. 
The lower Appellate Court has dismissed 
the suit as time-barred, holding that Sundar 
v. Salig Ram (1) is not applicable as this is 

_nota suit to recover land from an alienee, but 
from a trespasser. 

There is no proof whatever that Musammat 


Bholan transferred the land prior to her re- . 


marriage, and certainly she could not do so 
after the marriage, «s by that marriage she 
lost all right, in the land. So Budhu and 
his sons must rank as trespassers ever since 
1875, and the only question argued before me 
is the question whether defendants’ possession 
should be regarded as adverse to the 


(1) 9 Ind. Cas. 300; 26 P. B. 1911; 34 P. D. R. 1911; 
83 P. W. R. 1911. 
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plaintiffs in the lifetime of their father. I 
note that nothing has been said as to ground 
2 ofthe appeal. Asto ground 1 (c) it is 
admitted that Article 144 doe: apply; the only 
question is, from what date defendants’ 
possession should be considered as adverse 
to the plaintiffs. For the plaintiffs it is urged 
that possession only counts as adverse to 
them from the date of their father’s death, 
and for this proposition strong reliance 
is placed onthe Full Bench ruling Sundar v. 
Salig Ram (1). 

The learned District Judge distinguishes 
this ruling on the ground that the defendants 
in the present case are mere trespassers and 
not alienees, Kaka v. Labh Chand (2) is 
certainly-a direct ruling in defendants’ 
favour. But itis only a Division Bench rul- 
ing, and is dissented from in Sundar v, Salig 
Ram (1). But Sundar v. Salig Ram (1), 
after all, relies mainly on a previous Full 
Bench decision, Roda v. Harnam (3), which 
also is a ease of a suit to recover land alienat- 
ed, and which holds that a plaintiff does not 
détive his right to sue from or through the 
last male owner “inasmuch as his right to 
sue for possession, in spite of the last owner’s 
act of alienation, is derived from no indi- 
vidual but from the customary rule which places 
a restriction upon the owners powers of disposi- 
tion of ancestral property and renders him liable 
to be controlled in that respect by his collateral 
heirs.’ This seems to me the basis of the 
whole decision, and the above reasoning 
certainly cannot be held to apply to a case 
in which there has been no alienation at all, 

I am, therefore, of opinion that so far as 
cases of suits to recover possession from tres- 
passers, not persons who have obtained pos- 
session by virtue of an alienation, are con- 
cerned, Kaka v. Labh Uhand (2) is still good 
law and that defendants’ possession has been 
ab initio adverse to all descendants of the 
common ancestor of Dasondki and the plaint- 
iffs. I may add that before writing this 
judgment I have had the advantage of con. 
sulting my learned brother Rattigan, who 
wrote the judgment in Sundar v, Salig Ram 
qd. 

The appeal fails and 
costs. 


is dismissed with 


Appeal dismissed, 


(2) 106 P. R. 1906; 162 P. L. R, 1906, 
(8) 18 P. R. 1895. 
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RAJANI NATH KAPALI V. KALI MOHAN DAS KAPALI, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 3800 or 
1914, 

November 22, 1916. 

EN :—Mr. Justice N. R. Chatterjea and 
Mr. Justice Newbould. 

RAJANI NATH KAPALI—Puusntrve— 
APPELLANT 
versus 
KALI MOHAN DAS KAPALI AND OTHERS 
—DEFENDANTS - RESPONDENTS. - 

Limitation Act (IX of 1908), s. 12 (2), (8)— 
appeai—Deduction of time requisite for obtaming 
copies of decree and judgment-—Application at diferent 
times, effect of. 

Under section 12, clauses (2) and (3) of the Limi- 
tation Act, an appellant is entitled to a deduction of 
the time requisite for obtaining a copy of the decree 
as well as the time requisite for obtaining a copy of 
the judgment, even when he applies for the copies 
at different times. [p. 67, col. I. 

Raman Chetti v, Kadirvelu, 8M. L J. 148; Silamban 
Chetty v. Ramanadhan Chetty, 4 Tnd. Cas. 301; 33 M. 
256: 7M L. T, 29: (1910) M. W. N. 143; 21 M. L. J. 
152 and Karnam Narasimhulu v. Secretary of State, 
17 Ind Cas. 393; 12 M. L. T 360, referred to 

But when the two periods overlap partially or 
entirely, the appellant is not entitled to havea 
deduction of the same time twice over. [p. 87, col. 1.] 

Sundar Koer v. Raghunath Sahai, 12 Ind. Cas. 
677, referred to. 

Appeal against the decree of the District 
Judge, Backergunge, dated the 14th May 
1914, affirming that of the Munsif, Ist Court 
at Patnakhali, dated the 21st March 1914, 

FACTS material to the report will 
appear from the argument and the judgment, 

Baba Prokash Chunder Mozumdar, for the 
Appellant—The only question arising in 
this appeal is whether the appeal in the 
lower Appellate Court was fled ont of time. 

Judgment was delivered by the first Court 
on 21st Merch 1914. Decree was signed on 
26th March 1914, application for copy of 
judgment was filed on 16th April 1914 
and thecopy was ready for delivery on 22nd 
April 1914,and thereafter application for copy 
of decree was made on 24th April 1914 and 
the copy was ready for delivery on 30th April 
1914 and lastly the appeal was filed on 
5th May 1914. 


The lower Appellate Court dismissed the 
appeal, on the ground, that it was not filed 
wi hin thirty days from the date on which the 
decree was signed excluding the time for 
obtaining copy of he decree, and farther held 
ibat the appellant was not entitled to any 
jndulgence under the facts and circumstances 


of the case. Though it was argued before 
the said Court that the appellant was within 
time deducting the time required for 
obtaining a copy of the judgment which was 
applied for separately, the said Court did not 
refer to this point in the judgment. 


The learned Judge was wrong in thinking 
that it was a question of granting indulgence 
to the appellant under section 5, Indian 
Limitation Act. The appellant was entitled 
to a deduction of both the periods required 
for obtaining copies of judgment and decree, 
which were applied for separately. Section 
12, Indian Limitation Act, clearly provides for 
such a case. The setio has also been 
interpreted in this sense in the following 
cases: Raman Oheiti v. Kadirveiu (1), 
Silamban Chetty v. Ramanadhan Chetty (2), 
Karnam Narasimhulu v. Secretary of State 
(3, and Sundar Koer v. Raghunath Sahat (4). 


Babu Indu Bhusan Eoy, for the Respond- 
ents.—The appellant is not entitled to a 
deduction of the time required for oblaining 
the copy of the decree. 


The date of the decree must be taken to 
be the date on which the judgment was 
delivered, viz., 21st March 1914, and the 
application for copy of the decree was made 
on 24th April 1914, that is, more than thirty 
days after the date of the decree, that is, after 
the time for filing the appeal had expired. 


An appellant is not entitled to a deduction 
of the time that elapses between delivery 
and signing a decree, if he applies for the 
copy after the time allowed for an appeal has 
elapsed, which is thirty days from the date of 
the decree under the Indian Limitation Act. 
The facts of the Full Bench case reported 
as Bani Madhub Mitter v. Matungini Dassi 
(5) are clearly distinguishable, In one of 
these cases the copy had been made before 
the decree had been signed, and in both cases 
the application for copies had been made 
before the period of appeal, reckoned from 


(1) 8 M. D. J. 148. 

(2) 4Ind Cas +0'; 23 M. 2F6: 7 M. L. T, 29; 
(1910) M. W. N. 141; 2t M. L. d. 152. 

18) 17 Ind. Cas 58%; lz M. L. T. £60, 

(4) 12 Ind. Cas 677 

(5) 13 0. 104; 6 Ind, Dec, (N. 8.) 668, 
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thedate of the judgment, had expired. In 
this case‘ the application for copy of the 
decree was not made till after the expiry of 
thirty days from the date of the judgment, 
that is to say, till after the period of limitation, 
if reckoned from the date of the judgment, 
had expired. Hence the Full Bench case 
does not decide what would be the effect if 
the appellants had taken no steps to obtain 
copies of the deerees within the period of 
limitation. This view is supported by the 
decisions reported as Harish Chandra Tewari 
v. Chandpur Company, Limited (6), Bechi v. 
rr A Khan (7), Yamaji v. Antajd 
8). 

JUDGMENT.—The only question involy- 
ed in this appeal is whether the time taken in 
obtaining a copy of the decree as well as the 
time requisite forobtaining acopy of the judg- 
ment should be excluded in computing the 
period of limitation prescribed for an appeal. 
Under section 12, clauses (2) and (3), of the 
Limitation Act the appellant is entitled to 
a deduction of the time requisite for obtain- 
ing a copy of the decree as well as the time 
requisite for obtaining a copy of the jude- 
ment. The only question, therefore, is 
whether he is so entitled if he applies for 
copies of the judgment and decree at diffirent 
times. We think he is so entitled and that 
both the two periods should beexcluded. In 
support of this view there are several 
decisions of the Madras High Court. [See 
Raman Chettt v. Kadirvelu (1), Stlamban 
Chetty v. Ramanadhan Chetty (2) and 
Karnam Narasimhulu v. Secretary of State 
(3).] If the two periods overlap par- 
tially or entirely the appellant is mot 
entitled to have a deduction of the same 
time twice over, as was held in the case of 
Sundar Koer v. Raghunath Sahai (4). 
In the present case the judgment was 
delivered on 21st March and the decree was 
signed on 25th March 1914. Ccpy of the 
judgment was applied for on the 16th April 
and the copy was ready for delivery on the 
22nd April. An application for a copy of 
the decree was made on 24th April and the 
copy was ready on 3Jth April 19:14, The 


(6) 15 Ind. Cas. 59; 39 C. 765. 

(7) 12 A. 161; A. W.N. (1390) 149; 6, Ind. Deo. 
(x. ) 1034. . | 

(8) 23 B. 442; 12 Ind, Dec, (x. s.) 293, 
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appeal was filed inthe lower Appellate Court 
on 5th May 1914. Deducting, therefore, 
the time occupied in obtaining copies of the 
judgment and decree the appeal to the lower 
Appellate Court was in time. The deeree of 
the lower Appellate Court will, therefore, 
be set aside and the case sent back to that 
Court for a re-hearing of the appeal on the 
merits. Costs of this appeal will abide the 
result, 
Appeal allowed; Oase remanded. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Sseconp Cryin Appeat No. 91 or 1916. 
September 13, 1916. 

Present: —Mr. Lindsay, J. ©. 
LACHHMAN ano OTHERS— DEFENDANTS 
APPELLANTS 
versus 
Thakur SATROHAN SINGH—PLAINTIFE— 


ResvONDENT, 

Evidence Act (1 of 1872), ss. 81, 90—-Fard hissa Kashi 
baghat, certified copy of, admissibility of —Custom— 
Evidence —Wajib-ul-arz, entry in, value of. 

A certified copy of fard hissa Kashi baghat, a doou- 
ment drawn up at the first Regular Settlement, is 
admissible in evidence to prove the.maiters contained 
therein. [p. 68, col. 2.] 

An entry in a wajib-wl-arz may be taken as 
evidence of custom. [p. 69, col. 1] 


Appeal against the decree of the first 
Subordinate Judge, Sitapur, dated the 3rd 
January 1916, modifying that of the Munsif, 
Sitapur, dated the 22nd February 1915. 


Mr. H. 0. Dutt, for the Appellants, 

Mr. Harkeran Nath Misra, holding brief 
of Hon’ble Pandit Gokaran Nath Misra, for 
the Respondents. 


JUDGMENT.—This second appeal arises 
out of a suit brought by the plaintiff- 
respondent Satrohan to recover damages 
from the defendants, whom he alleged to 
be the holders of a grove No. 26. The 
plaintiff's case was that these defsadants 
were mere ordinary tenants in the village, 
that they held this grove under the ordinary 
conlitions of grove tenare and that they 
had sat down certain trees and had 
appropriated more than their due share of 
certain timber of the grove which had 


68 INDIAN OASES, 


LACHHMAN Y, SATROHAN SINGH, 


fallen down in a storm. The claim was 
for a third of Rs. 350, this sum being 
put down as the value of the timber which 
-had been taken away. The plaintiff claimed 
to be entitled to one-third of this sum 
inasmuch as he owns one-third share in 
the village. The defendants put up the 
ease that they were not ordinary grove- 
holders of the village. ‘They stated that 
they were muafidars holding 32 bighas of 
land in this village, and they said that the 
grove No. 26 was a part of their muaf, 
In paragraph 9 of the written state- 
ment they pleaded that they were pro- 
prietors of the grove and they were entitled 
to appropriate the produce in any way they 
chose. 


The Court of first instance dismissed the 
plaintiff’s. claim. The Munsif was of opinion 
that those defendants were muofidars, that 
they were rob ordinary tenants and that 
they. were. not governed by the conditions 
laid down in the wajtb-ul-arz with respect 
to the rights of grove-holders. In coming 
to this decision the Munsif relied upon 
certain sanads which the defendants put 
forward, He made a presumption of genuine- 
ness in favour of the sanads under the pro- 
visions of section 90 of the’ Indian Evidence 
Act. 

In appeal the Subordinate Judge has 
reversed the Munsif’s decree. He came to 
the conclusion that these defendants had 
failed to show that they were anything but 
ordinary tenants, with respect to the grove 
in suit. He gave a decree, therefore, to the 
plaintiff for a sum of Rs. 15, accepting the 
finding which the first Court had come to 
with respect to the extent of the damages 
which could be claimed in the suit. It is 
argued here that the evidence on record 
shows that these defendants are muafidars, 
that they are not to be treated as ordinary 
tenants and that, therefore, their position 
with respect to this grove No. 26 is not 
the position of ordinary tenants who hold 
groves in the village. A certified extract 
of the wajib ul arz is ontherecord and this 
shows clearly that there are only two kinds 
of groves in this village, one of them being 
groves of the proprietors, the other being 
groves of tenants (riaya). It is admitted 
on behalf of the appellants here that 
although they held these groves for 150 


[1917 


years before the suit was brought, they 
never attempted at the time of the first 
Regular Settlement to pnt forward any claim 
to recognition as propriefors or under- 
proprietors. It is no doubt the fact that 
in various proceedings taken in the Revenue 
Courts between them and the zamindars 
they have been held not to be table to 
ejectment as if they were ordinary tenants, 
and this fact is further borne out by the 
evidence of the paiwari whose statement 
shows that these people hold a considerable 
area of cultivated land at avery favourable 
rate of rent. However, it is not sufficient 
for these appellants to show that they held 
land at a favourable rate of rent; if their 
case is that they are under-proprietors or 
that they have any other kind of pro- 
prietary rights in the grove in question 
they must prove it. It seems to me that 
the decision of the lower Appellate Court is 
correct and must be maintained, 

I will deal now seriatim with the points 
which have been raised in second appeal 
here. It is said in the first place that 
the lower Court was wrong in holding that 
Exhibit I, which is a certified copy of fard 
hissa Kashi baghat, was admissible in order 
to determine the rights of the appellants. 
I fail to see any force in this argument. 
The document was drawn up at the first 
Regular Settlement and such documents are 
always treated as being good evidence of 
the matters they contain. It seems to me 
that the document was admissible for the 
purpose of adjudicating upon the rights of 
these parties who, as I have said, failed to 
show that they have any proprietary or 
under-proprietary right in the village, 

The second ground taken in the memo- 
randum of appeal relates to this same 
document. The Court has found that the 
entry relating to the rights of the parties 
had been verified by the ancestors of the 
appellants. A reference to the document 
shows that ali that appears there is that a 
note was made by one of the officials in 
charge of the settlement to the effect that 
three persons Munnu, Thakur and Umrao 
had attested the document. Ido not consider 
it necessary to deal with this point in detail, 
It seems to me that apart from any question 
of verification the Court was entitled to look 
at this Exhibit 1 and to apply it to the 
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facts of the case. The third ground deals 
with the same matter and in the fourth 
ground it is pleaded that the extract from 
the wajib-ul-arz is not any evidence of 
custom, The Subordinate Judge held that 
it was evidence of custom which ib un- 
doubtedly was, and that in the present case 
it was sufficient evidence of a custom by 
which the appellants could not set up any 
higher rights in this grove than that of 
appropriating small portions of fallen timber 
as stated in the records. In the ffth 
ground it is pleaded that the Court below 
was wrong in not coming to a finding that 
the grove in suit was included in the muaf 
land belonging to the appellants. I do not 
see how the Court below could have come 
to such a decision, for in the first place 
it rejected as untrue the sanads which were 
put forward by the appellants and in the 
next place ib does not appear from those 
documents what lands were granted or intend- 
ed to be granted. The sirih ground taken 
here is that the Court below was wrong 
in not applying the presumption which is 
allowed by section 90 of the Evidence Act. 
Here again I see no reason to interfere with 
the Subordinate Judge’s decision. The 
raising of this presumption is a matter of 
discretion and having examined the docu- 
ments and in particular the seals which are 
impressed upon them, I think the Subordinate 
Judge acted very wisely in not accepting 
these documents without proof. No proof 
was attempted to be given and so I hold 
that the documents were rightly rejected and 
cannot be looked at. As for the evidence 
of custom set up by the appellants the matter 
has been dealt with in the lower Appellate 
Court’s judgment. The finding of custom, 
which has been come to on admissible evi- 
dence and which is supported by authority, 
is enough to conclude this part of the 
appellants’ case here. The result is that 
the appeal must fail and I dismiss it accord- 
ingly with costs. 

I have to notice the cross-objections which 
have been raised on behalf of the respondent 
Satrohan Singh. It is claimed that the lower 
Courts have cometo a wrong decisionon a ques- 
tion of damages. So far as this part of the 
case is concerned, I do not think the respond- 
ent can expect to succeed. The finding 
as to theamonnt of damages seems to be 
based upon evidence which is upon the 
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rasord and the finding, therefore, is one of 
fact. Then again it has been objected 
that the plaintiff in the circumstance is 
entitled to full costs. As to this matter 
I see no reason for interfering with the 
lower Court’s decision. There remains only 
one other point. The learned Counsel for 
the respondent has drawn my attention to 
the fact that there is an error in the 
decres prepared in the Court of the Munsif 
and which has been reported inthe decree 
of the lower Appellate Court. I find in 
the schedule of costs attached to the 
decree prepared in the Court of the Munsif 
that the plaintiffs costs for subsistence of 
witnesses was shown as a sum of Rs. 53. 
The defendants’ costs on account of wit- 
nesses are shown as Rs. 8-8-0. Mr. 
Harkaran Nath points that these fgures have 
been transposed and that it was the defend- 
ants who incurred Rs. 53 on acesunt of 
costs of witnesses; the plaintiff’s charge in 
this respect being only Rs. 8.8-0. The 
offise here will pay attention to this point 
when preparing the decree of this Court. 
The cro3s-objections fail and are dismissed 
with costa. 
Appeal and Oross-objections dismissed. 


CALOUTTA HIGH COURT. 
APPEAL FROM Apesauatea Decree No. 43 or 
1915. 

January 16, 1917, 
Present:—Mr. Justice Fletcher and 
Mr. Justice Richardson. 
SEKANDAR SHEIKH ano OTAERS— 
PLAINTIFES — APPELLANTS 
versus 
ANU SARKAR —DEFENDANT— 

RESPONDENT. 

Bengal Tenancy Act (FIII B. O. of 1885), Seh, LH, 
Art. 3, scope of. 

The special rule of limitation in Article 3, Schedule 
III of the Bengal Tenancy Act, is not confine] to 
suits in which the landlord himself is a defendant, 
[p. 70, col. 2] 

Bheka Singh v. Nakchhed Singh, 24 C. 4); 12 Ind, 
Dec. (xN. s.) 692, referred to, 


Appeal against the decree of the Sub. 
ordinate Judge, lst Court, Pabna and Bogra, 
dated the 29th June 1914, modifying thay 
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of the Officiating Munsif, Additional Court, 
Serajgunge, dated the 27th March 1913. 

FACTS.—This appeal arose out of a suit 
for declaration that the plaintiff’s share in the 
estate of Chatoo, her husband, which was put 
up to sale and was purchased by the defend- 
ant No. I, in execution of the mortgage. 
decree obtained by the defendant against 
the other heirs of Chatoo, was not liable to be 
sold. The land in dispute was included in 
the sale-proclamation as being a part of the 
mortgaged property, The defendant No 1 
set up his own right toa portion of the mort- 
gaged property by virtue of a settlement from 
the landlord for over two years. The lower 
Appellate Court gave the plaintiff a decree in 
respect of her sbare-in all the property, 
except the portion to which the defendant 
(mortgagee-decree-holder) set up his own 
right by virtue of the settlement he had 
obtained from the landlord more than two 
years ago, on the ground that as regards 
that portion the claim was barred under 
Article 3, Schedule III, of the Bengal Tenancy 
Act. 


The plaintiff appealed to the High Court 
in respect of the portion of his claim which 
was disallowed. 


Babu Troilokya Nath Ghose, for the Appel- 
lants.— The special rule of limitation of two 
years does not apply to the facts of the case. 
The landlord is not a party, nor has it been 
found that the landlord bad a band in the 
ouster. In: order to attract the operation of 
the two years’ rule the dispossession must be 
by the landlord. The finding that the “land- 
lord there settled the said land with the 
defendant No. 1, who by virtue of the said 
settlement has held the said northern portion 
of plot No, 2overtwo years from Aswin 1316 
by payment to the landlord,” is not sufficient. 

[Babu Gownda Chunder Dey Ray, for the 
Respondents, referred to Bheka Singh v. 
Nakchhed Singh (1)]. 


[Furtcaer, J.—The case of Bheka Singh v. 
Nakchhed Singh (1) is dead against the ap- 
pellant. | 

A subsequent decision modified that view. 
[Refers to Ramdjulla 


(1) 24 ©. 40; 12 Ind. Dec. (xN. s.} 692, 
(2) 6C, W. N 702; 29 ©, 610) 


v. Ishab Dhali (2), 
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Basanta Kumari vy. Nandas Ram Kaibarta 
(3), Rudra Narain Morty v. Natabar Janal4)]. 
Moreover the question of estoppel arises 
inthe case. Tbe defence is inconsistent. 
Mortgagee after having included the property 
in the sale proclamation as being a part of 
the mortgaged property, cannot set up his own 
title to it. The point that the defendant 
No. 1 has acquired a title to a portion of the 
mortgaged property was not raised in the 
written statement, 

[Babu Gorinda Chander Dey.—It was dis- 
cussed in the judgment of the frst Court, 
though not taken in the written statement. | 

JUL GMENT, 

Frercoer, J.—This appeal, although it 
has been argued at some little length, has got 
absolutely nothing in it, The points have 
obviously been rightly decided by the lower Ap- 
pellate Court. Two points have been pressed 
most before us. The first is that the defend- 
ant No.l purchased the property in execution 
of the mortgage decree i: a suit to which the 
appellants before us were not parties and 
that, therefore, the plaintiffs are not bound by 
that decree and by some principle of law 
which. is not altogether clear, it is said that 
the defend. nt No. 1 is estopped from alleg- 
ing that he has gota title by adverse posses- 
sion, having been settled on the property by 
the admitted landlord and having ousted the 
original tenants fur more than two years. 
That is a proposition I do not agree with. 

The second point that is put forward and 
argued is that the special rule of limitation in 
Artiele 8, Schedule II] of the Bengal Tenancy - 
Act, only applies in cases in which the land- 
lord himself 1s a defendant in the suit. That 
is not well-founded. The decisions of this 
Courtare the other way, commencing from 
the decision reported as Bheka Singh v. 
Nakchhed Singh (1). 

The other point raised is as regards ihe 
shares. That, of course, is clearly conclud- 
ed by the fiuding of fact made es the lower 
Appellate Court. 

The appeal, therefpre, fails id must be 
dismissed with costs. 

RICHARDSON, J.— I agree. 

appeal dismissed. 


(8) 20 Ind. Cas. 350; 17 6. W. N. 1149; 18 0. L. J. 
86. 


(4) 21 Ind, Cas 431,18 C. W. N 
89; 41 C. 52. 


N. 353; 18 C. L. J, 
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PATNA HIGH COURT. 
Seconp Cryin Agars Nos. 2078 ann 2079 
or 1914. 
November £&, 1916. 
Present:— Mr, Justice Jwala Prasad. 
Hon'ble Maharaja Sir RAMESHWAR 
SINGH Bahadur, K, 0. I. E.— 
PLAINTIFE— APPELLANT 
versus 


HALLI JHA—DEFENDANT— RESPONDENT. 

Civil Procedure Code (Act V of 1903), O. VIII r. 6— 
Set-off—Landlord and tenant—Rent, suit for—Jeth 
raiyat, whether can set-off his commission. 

In a suit for rent by a landlord against his 
jeth raiyat, the latter is entitled to setoff the 
ascertained commission due to him from the land- 
lord on the amount of rents collected by him 
from the tenants of the village on behalf of the 
former. > 


Appeal against the decres of the District 
Judge, Darbhanga, dated the 20th April 
1914, affirming that of the Munsif, Ist Court, 
Manbhom, dated the 20th August 1913. 

Mr. Murari Prasad, for the Appellant. 

JUDGMENT.—The appellant in both 
these appeals is the landlord of the village 
and the defendants are the jeth ratyats or 
head tenantsin that village. The appellant 
brought two suits—one against each of 
the respondents—for recovery of arrears 
of rent for the years 1316 to 12 annas 
- kist of 1819 in respect of the kasht lands 
held by the respondents in the village of 
Belahi belonging to the appellant. The 
defendants contended that they were entitled 
to have their commission, due from the 
plaintiff-appellant on account of collection 
o ‘rents from the tenants of the village 
made by them for the plaintiff, set off against 
the rents claimed by the appellant. Both 
the Courts below allowed the sontention of 
the defendants, and the commission due to 
them was set off against the claim of the 
plaintiff-appellant for rent against them. The 
plaintiff has, therefore, come in appeal to 
this Court. 

It is contended on behalf of the plaintiff- 
appellant that the Court below was wrong 
in allowing the set-off. The grounds for 
the contention are (1) That the commission 
due to the defendants is not an ascertained 
sum under Order VIII, rule 6 of the 
Civil Procedure Code, and (2) That no 
set off could be allowed in this case as the 
parties do not fill the same character of lande 
lord and tenant in both the claims, 


` 
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As to the first contention, it was accepted 
by the lower Courts that the commission was 
a certain percentage, namely 3 per cent. on the 
collection made by the defendant, The siaha 
for the year 1318 was filed by the appel- 
lant, which showed the exact amount of 
the collections made by the defendants for 
the plaintiff. The amount shown in the 
siaha is an ascertained amount and amount 
due to the defendants as commission is a 
pure matter of calculation, that is, 3 per 
cent, of the amount of the collections. The 
lower Court is, therefore, right in, holding 
that the amount of commission is an as- 
certained sum under Order VIII, rule 6, of 
the Code of Civil Procedure. 

As to the second point, the collection was 
made by the defendants for the plaintiff 
as jeth raiyats or head tenants of the village, 
that is, in the capacity of tenants of the 
plaintiff-landlord. 

The suit for rent was by the plaintiff 
as a landlord against the defendants as 
tenants. The parties, therefore, fill the same 
capacity in both the claims. 

The cross-demands are so connected in 
their nature and circumstances as to make 
it inequitable that the defendants should be 
driven to another snit. I think the defend- 
ants are entitled to set off their claim in 
law and in equity. The defendants have 
paid Court-fee on the amount claimed by 
them as set-off. 

The result is that I agree with the find- 
ings of the lower Court. 

The appeals are dismissed with costs, 


Appeals dismissed. 


OUDH JUDICIAL COMMISSIONER’ S 
COURT. 
Srconp Civiu Appeat No. 10 or 1916. 
October 20, 1916. 

Present: — Pandit Kanhaiya Lal, J. O. 
TIRBHAWAN SINGH—Daranpant— 
ApPaLLANT 
VETEUS 
RAGHGOBAR DAYAL—Putaintirr— 
RESPONDENT. 

Oudh Laws Act (XVIL of 1876), s. 9—~Pre-emption 
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—Sale 
who is. 
The mere fact that some shamilat land apper- 
taining to one putti is thrown into another 
patti in which a vendee is a co-sharer, does rot 
make the latter a co-sharer in the former patti. 

A transferred some land, which was already 
mortgaged to B with the exception of a certain 
area, on condition that B bore the whole burden 
of the mortgage money and left to A the said 
area free from all liabilities. The deed of transfer 
provided that until B secured to A possession of 
the exempted area he should pay to the latter 
periodically the rental valuation of that area: 

Held, that the transaction, although in the form 
of a gift, in reality amounted to a sale. 


disguised as gift—Co-sharer in sub-division, 


Appeal against the decree of the District 
Judge, Hardoi, dated the 29th November 
1915, upholding that of the Subordinate 
Judge, Hardoi, dated the 30th August 
1915. 


The Hon’ble. Mirza Sami-ul-lah Beg, for 
the Appellant. 

The Hon’ble. Pandit Gokaran Nath Misra 
and Mr. P. O. Gupta, for the Respondent. 


JUDGMENT.—This appeal arises ont 


of a suit for pre-emption. The trans- 
action, forming the subject-matter of 
the suit, purports to be in the form 


of a deed of gift. The transferor owned 
a 2% biswas share in Patti Jungar or a 
one-eighth share in the 
Dhansairi, This share was encumbered, 
‘and he had no means to pay off the 
mortgage-money himself. He had first 
settled to sell the property to the plaintiff, 
partly in lieu of the mortgage-money due 
and partly in lien of some consideration 
payable in eash to him. But that trans- 
-action, for some reason or another for 
which the plaintiff was not responsible, 
fell through. He then transferred the 
same property with the exception of 15 bighas 
of land to the defendant-appellant, on the 
condition that he bore the whole barden 
of the mortgage-money and left to bim the 
said 15 Obeghas free from all Habilities. 
The deed of transfer provided that until 
the transferee secured to the transferor pos- 
session of the 15 beghas of land, the former 
should pay pericdically to the latter the rental 
valuation of that land. The contention 
of the plaintiff was that the transfer was 
really a sale disguised as a deed of gift. 
There was no motive fora gift, for the trans- 
feree was not related to the transferor. Both 
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the Courts below found tbat a sale was 
intended, and that the -censideraticn was 
tbe amount on tbe mortgage-money due. 
plus Rs. 25 on account of the costs of 
the transfer which the transferee had 
undertaken t^ pay. Some oral evidence 
was also adduced on behalf of the transferee 
‘to prove that a sale waa intended. The 
Court of first instance believed it, but 
the lower Appellate Court made no reference 
to it. The circumstances in which the so. 
_called deed of gift was executed are, 
however, sufficient to indicate tbat the 
said deed was merely a cloak to disguise 
a sale. There is no reason, therefore, 
for interfering with the decree passed 
by the Courts below. 


It is argued by the learned Counsel, 
who appears for tbe defendant-appellant, 
that the plaintiff had no preferential right, 
because he, the defendant-appellant, was 
a co-sharer in the shamilat poiti. The 
defendant-appellant is not, however, a 
co-sharer in the sub-division in which the 
shares songht to be pre-empted was situated, 
and the mere fact that some shamilat 
land appertaining to that patti was thrown 
into another patti, in which the defendant- 
appellant had also a share, makes no 
difference. 


- The appeal is, therefore, dismissed with 
costs. 


Appeal dismissed. 


PATNA HIGH COURT. 
Seconp Crvin Appears Nos. 2564 AND 2761 
oF 1914, 

December 21, 1916. 
Present:—- Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sharfuddin. 

RADHA KISHUN— Pramntirr— 
APPELLANT j 
versus 
BHAGWAT PRASAD ANN OTRERS— 


DEFENDANTS— Respondents, 

Landlord and tenant- Ejectment, suit for— Occu. 
pancy holding— Transfers of parts of holdings— 
Partition between maliks—Malik, one, becoming pro. 
prietor of entire holding, whether can eject tran: 
ferees, 


i 
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Where parts of occupancy holdings are trans- 
ferred, and by px, Ganesan partition between the 
maliks one of the holdings transferred is allotted to 
“the patti of one of them, the latter is not entitled 
to treat the transfers as a transfer of the entire 
holding and thus eject the transferees. 

Dayamoyi v. Ananda Mohan Ray, 27 Ind. Cas. 61; 42 
C. 172,18 C.W N. 971; 20 ©. L. J. 52, Hossein 
Mahomed v Fakir Mahomed, 4 Ind. Cas, 740; 10 O. 
L. J. 618, referred to. 


Appeal against the decree of the Sub- 
ordinate Judge, Muzaffarpore, dated the 18th 
June 1914, modifying that of the Munsif, 
Hajipur, dated the 25th March 1913. 

Messrs. Xulwant Sahai and Rajendra 
Prasod, for the Appellant. 

Mr. Abani Bhushan Mukerji, for the Re- 
spondents. 

JUDGMENT. 


CHAMIER, ©. J—These are appeals by the 
plaintiff in two suits. In one he claimed 
possession of two entire occupancy holdings 
and parts of six occupancy holdings. In 
the other he claimed possession of part of one 
occupancy holding. 

The facts are that one Uttim Sahai held 
an 8-annas share in the village. The defend- 
ant held a 2-annas share and took a lease 
of Uttim’s holding for a term which expired 
in 1910. Before 1910, the plaintiff pur- 
chased the holdings or parts of holdings 
now in suit, There was a partition of the 
village in 1910, by which the two entire 
holdings and the parts of the seven holdings 
purchased by the plaintiff were allotted to the 
plaintiff's patti. 


The defendant’s case is that all the 
purchases were approved by the landlords 
when they were made and cannot now be 
challenged by the plaintiff. Defendant says, 
and it is so found, that the owners of 6 
annas approved of the transfer as far as 
their shares were concerned and that he 
as thekadar of Uttim’s 8-annas share approved 


of the transfer as regards that share. He 
held the remaining 2 annas himself, 
I think* it is unnecessary to decide 


whether defendant as thekadar could approve 
of the transfers on behalf of Uttim. 
According to the Full Bench decision in 
Dayamoyt v. Ananda Mahan Ray (1), 
the transfers did uot entitle any of the 


(1) 27 Ind Cas. 61; 420, 172; 18 O, W. N. S71; 20 
©, L.J. 52, 


landlords to claim possession so far as they 
related to parts only of holdings, and it 
seems impossible to hold that the subsequent 
partition between the maliks gave the 
plaintiff a right to treat the transfers of 
parts of holdings as transfers of entire 
holdings merely because those parts were 
allotted to his patit at the partition. As 
regards the parts of holdings I think it 
is clear that the suié was rightly dismissed. 
As regards the two entire holdings this case 
is not distinguishable from that of Hossein 
Mahomed v. Fakir Mahomed (2), T would dis- 
miss both appeals with coats. 
SaarFuppis, J.—I agree. 


Appeals dismissed. 
(2) 4 Ind. Cas, 740; 10 O. L. J. 618. 


MADRAS HIGH COURT. 
FULL BENCH. 
Second Civit Appears Nos. 801 anp 688 
or 1914, 
August 15, 1916. 

Present: —Mr. Abdur Rahim, Officiating 
Chief Justice, Mr. Justice Seshagiri Aiyar 
and Mr. Justice Phillips, 

ING. A. No. 801 or 1914 
KALYANA VENKATARAMANA 
~ AITYANGAR AND ANOTHER— DEFENDANTS 

Nos, 1 anp 11—AppeLuants 
versus | 
KASTURI RANGA AIYANGAR— 
Pratntirr No. 1—Respospent. 
- In S. A. No. 688 or 1914 
KASTURI RANGA AIYANGAR—a= 
PLAINTIFE No, 1— APPELLANT 

3 versus 

N. C. NARASIMHACHARIAR AND OTHERS 
—Dsrenpants— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), e 92, 
scope of —Suits against strangers, whether within 
the section—‘Vesting property in trustee,’ meaning of 
—‘Granting further or other relief,” meaning cf— 
Alienation by temple committee of offerings to deity, 
legality of—Custom—Suit for declaration of its invalid. 
ify without sanction under section 92, maintain. 
ability of. 

Per Curium (Seshagiri diyar and Phillips, JJ., dubi- 
tante).—Suits in which relief is asked for against 
strangers to a publie, religious or charitubie trust, 
whether they are alienecs from the trustees or tres- 
passers, are outside the purview of section 92, Civil 
Procedure Code [p. 88, col. 1.] 

Case-law reviewed. 

Per Coutts-Trotter and Seshagiri Aiyar, JJ. (in 
the Order of Reference)—The moncy offerings by 
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pilgrims belong to the deity and the Archakas have 
no proprietary interest in them. The Devasthaaam 
Committee has not power to lease or alienate them, 
and such alienation, in so far as it relates to future 
income, gives rise to a fresh cause of action on 
each snecessive act of appropriation by the alienee. 
[p. 75, cols. 1 & 2; p. 79, col. 1.]; 

Per Abdur Rahim, Offg., C. J-—The phrase “vesting 
any property in trustees” seems to contemplate cases 
where new trustees have been appointed or other 
cases of a similar nature, such as those mentioned in 
sections 26 to 35 of the Trusts Act of 1893 of Eng- 
land. [p. 82, cols. 1 & 2.] 

The expression ‘granting such further or other 
relief as the nature of the case may require’ must 
be read along with the speoified reliefs and the 
reliefs that can be granted under the general 
clause should not be of a character different from 
those expressly mentioned. [p. 82, col. 2,] 

Per Seshagiri Atyar, J. (in the Order of Reference). 
—A trustee has no right to part with temple 
income permanently. Benefit tothe institution and 
justifiable necessity are the criterion to be applied 
in dealing with alienation of temple property. 
Time cannot convert violation of law into a recogniz- 
able custom [p. 78, col 2: p 79, col. 1.] 

Certain worshippers of a temple sued the temple 
committee for a declaration that a perpetual lease 
granted by it of the offerings made by the 
pilgrims to defendants Nos. 10to 14 was void and 
to direct that the trustee or manager duly appoint- 
ed should retain the right of collecting them. The 
suit was instivuted without the sanction required 
under section 92, Civil Procedure Code: 

Held, (1) that section 92, Civil Procedure 
Code, was not applicable to the suit, which was 
maintainable without the sanction requisite under 
the section; [p. 82, col. 2.] 

(2) that the second prayer was superfluous as the 
existing trustees were never divested of any pro- 
perty vested in them and no order of the “Court 
vesting it in them was necessary. [p. 82, col. 1.] 


Second appeals against the decree of the 
Court of the Subordinate Judge, Trichinopoly, 
in Appeal Snit No. 185 of 1913, preferred 
against that of the District Munsif, Karur. 
in Original Suit No, 923 of 1911. 


These second appeals coming on for hearing 
on the 9th, 22nd and 23rd respectively of 
February 1916, upon perusing the grounds 
of appeal, the judgments and decrees of the 
lower Appellate Court and the Court of 
first instance, and the material papers in 
the suit, and upon hearing the arguments 
of Mr. T. Rangachariar, for the Ist Appellant, 
in Second Appeal No. SOl of 1914 and 9th 
respondent in Second Appeal No. 688 of 1914, 
of Messrs. O. S. Venkatachariar and N. O. 
Vijayaraghavachariar, for the Appellants in 
Second Appeal No. 801 of 1914 and the 
9th respondent in Seeord Appeal No. 688 
of 1914, of Mr. T. R, Venkatarama Sastriar 


for the Hon’ble the Advocate-General and 
of Mr. K. Bhashyam Aiyengar, for the 
Respondent in Second Appeal No. 801 of 
1914 and Appellant in Second Appeal No. 


6585 of 1914, and of Mr. S. Rangasami 
Atyangar, for Respondents Nos. 12 to 
l4 in Second Appeal 688 of 1914, and 


Respondents Nos. 1 to 8,10 and 11 in 
Second Appeal No. 688 of 1914 not appear- 
ing in person or by Pleader, and the cases 
having stood over for consideration till 
21st March 1916, the Court (Coutts Trotter 
and Seshagiri Aiyar, JJ.) made the following 


ORDER OF REFERENCE TO A 
FULL BENCH. 


Courts Trorrer, J.—This is a sait by two 
worshippers of the temple of Venkataramana 
Swami situated in Tandoni Hill near Karur, 
expressed to be brought on behalf of them- 
selyes and the other worshippers of the 
temple. The first nine defendants are the 
members of the Devastanam Committee of 
Karur, and defendants Nos. 10 to 14 are the 
Archakas and Staneekas. The object of the 
suit is to set aside a document, dated the 
9th September 1893, which purported to 
effect an alienation ofthe money offerings 
made by the worshippers to the Archakas 
with a reservation of Rs. 3/0 a year to the 
temple. The document is spoken of as a 
perpetual lease, but its actual designation is 
not very material, its effect being that which 
I have described. 


The Devastanam Committee asa super- 
intending body appears to have come into 
existence about 1882. Before that the 
practice appears to have been that one of 


_ the Archakas should be the trustee of the 


temple properties. When we first hear of 
the temple in 1825 its revenues were small 
and the then Collector, on a report from the 
Tahsildar that it was customary for the. 
money offerings of the worshippers to go to 
the Archakas by way of remuneration for 
their services, endorsed the practice with his 
approval and directed it to continue. It did 
continue apparently without serious challenge 
till the appointment of the Devastanam 
Committee in 1882. The revenues by this 
time had largely increased and the committee 
began to raise claims to these money offerings 
on behalf of the deity. The Archakas cited 
the settled practice of something like a, 
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century in suppogt of their contention that 
the money offerings were their own property. 
li was in this state of things that the 
arrangement which is impeached in this suit 
was come to in 1893 (Exhibit I) between 
the Devastanam Committee on one side and 
the Archakas on the ‘other, whereby the 
deity received Rs. 3C0 a year and surrender- 
ed the balance to the Archakas. I see no 
reason to suppose that this document was 
not ‘executed in good faith, though in the 
view that I take of the case that is not the 
determining consideration. 


In the absence of a designated recipient 
by the donor, it isto my mind only possible to 
hold that the offerings must be taken to be 
made to the deity: see Kalidus Jivram v. 
Gor Parjaram Hirji (1), Chintaman Bajaji 
Dev v. Dhondo Ganesh Dev 2) and 
Girtjanund Datta Jha v. Satlajanund Datta 
Jha (8), though the proposition is so 
obvions to my mind as hardly to need 
authority to establish it. It appears to me 
to be equally obvious that if the offerings 
primarily belonged to the deity itis ultra 
vires of the temple trustees to make any per- 
manent alienation of them: see Maharanee 
Shibessouree Debra v, Mothooranath Acharjo 
(4), Narasimha Chari v. Gopala Ayyangar (5), 
Pramada Nath Ray v. Poorna Chandra Ray 
(6), and I do not think it ıs any answer to 
say that the ‘alienation was made bona fide 
in the honest expectation and belief that 


as matters stood it was for the benefit of 


the trust. In this view of the matter it 
appears to me unnecessary to discuss the 
question as to whether the Devastanam 
Committee or the trustees were the proper 
body to enter into valid transactions on 
behalf of the trust. Iam also of opinion 
that there is no substance in the plea of 
limitation relied upon by Mr. Rangachariar. 
The alienation in the docament of September 
1893 related not only to existing but to 
future income, and a fresh cause of action 
was created in respect of each successive act 


(1) 15 B. 809; 8 Ind. Dec. (xN. s.) 210. 

(2) 16 B. 612; 5 Ind. Dec. (N. s.) 418. 

(8) 28 O. 645; 12 Ind. Dec. (N. s.) 429. 

(4) 13 M. I. A. 270; 18 W. R. 18 (P. O.) 2 Suth, 
P. C. J. 300; 2 Sar. P, C. J. 528; 20 E, R. 552. 

(5) 28 M. 391, : 

(6) 35 C. 691; 120, W. N, 650; 7 C.L, 4. te 


of appropriation. This question appears to 
me to have been settled for ever by the 
well-known decision in Holroyd v. Marshall 


(7). 


There remains then only one question 
for disposal; but it is one which to my 
mind is of the utmost importance, namely, 
whether the present plaintiffs are entitled 
to bring this action. By Order I, rule 
8 of the Civil Procedure Code, it is 
provided that where there are numerous 
persons having the same interest in‘ one 
suit, one or more of such persons may, 
with the permissicn of the Court, sue in 
such suit on behalf of or for the benefit 
of all persons so interested. By section 
92 power is given to the Advocate. General 
or to two or more private individuals 
having an interest in a public trust to 
sue for certain reliefs. Sub-section (2) of 
section 92 enacts that no suit claiming 
any of the reliefs specified in sub-section 
(1) shall be instituted except in conformity 
with the manner indicated by sub-section 
(1) with a clause saving the provisions 
of the Religions Endowments Act of 1863, 
I may say at once that it annot be 
contended that the present suit claims any 
of the reliefs enumerated in section 92 (1), 
Section 14 of the Religious Endowments 
Act of 1863 provides that any person or 
persons interested in any mosque, temple 
or religious establishment or the trusts 
relating thereto may without joining any 
other persons as plaintiffs sue the trustee, 
etc., of such mosque or temple for any 
misfeasance or breach of trust committed 
by him. Section 18 of the same Act enacts 
that no suit shall be brought under the 
Act without the previous sanction of the 
Court. No sanction has in fact been sought 
or obtained in the present case. The case- 
law on the subject in India is admittedly 
conflicting, and I do not propose to examina 
it in detail. I think it cannot be disputed 


that the Madras decisions are in fayony 
of the position contended for by the 
respondent. That position, as 1 understand 


it, is this; that any Hindu hailing from 
any place all over India may at his 


(T) 10 H. L, O. 191; 33 L. J. Ch. 198; 9 Jur, (x 
213; 7 L. T, 172; 11 W. Bs 17l, ne (na) 
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pleasure institute a suit in the Courts of 
this Presidency challenging the acts of the 
trustees of a temple here for years back 
and call on them to account for sums of 
money which may amount to lakhs of 
rupees, This he is said to be entitled to 
do, since as a Hindu he may be an actual 
and always is a potential worshipper at 
the particular temple and thus has an 
interest in the management of its funds. 
I should be loath to acoede to such a 
startling proposition unless the authorities 
throughout India were clear and unanimous. 
The contrary view was emphatically taken 
at least in Mohiuddin v. Sayiduddin (8). 


The Allahabad decisions do not appear to, 


me to be helpful authorities one way or 
the other, for they are expressly based 
not on any consideration of the general 
law of Indian procedure, but on what 
they- take to be a settled principle of 
Muhammadan Law. In my opinion the 
object of section 92 of the Civil Procedure 
Code was to protect the temple trustees 
from being sued by irresponsible persons 
and to confine suits against them to the 
cases enumerated in that section and 
section 14 of the Religious Endowments 
` Act. No limitation, of course, is put upon 
the right of any person to sue who has 
suffered or is likely to snffer some par- 


ticular and individual injury over and 
above the general public. But I think 
the object of the Act was .to compel 


persons who wished to sue as representing 
the general public to satisfy the Court 
that their suit was not vexatious, or to 
obtain the relation of the Advocate-General 
as representing the community at large 
in relation to the trust The plaintiffs in 
the present suit have, no doubt, succeeded 
in framivg a plaint which, while seeking 
the same ends as the remedies enumerated 
in section 92 of the Civil Procedure Code 
and section 14 of, the Religions Endow- 
ments Act, avoids asking in terms for 
identically the same relief. The answer 
to that,in my opinion, is that those sec- 
tions have designedly enacted the reliefs 
and the only reliefs open to members of 
the general public suing as such and hedged 
them round with the restrictions contained 


(8) 20 C, 810; 10 Ind. Dee. fx, s.) 545, 


t 


in the sections, In the resent state of 
the authorities, especially of the Macras 
authorities, Ido not feel at liberty to give 
expression in the form of a dissenting 
judgment to the strong view which I hold 
on this subject, and I think that can only 
be done, if it is to be done at all, by a 
Full Bench. I think the matter is of 
such importance that it ought to be 
authoritatively settled, and I, therefore, 
propose the following question to be referred 
to a Full Bench:— 

“Oan the present suit be maintained at 
the instance of the plaintiffs acting neither 
on the relation of the Advocate-General 
nor with the sanetion prescribed by section 
18 of the Religious Endowments Act, but 
merely suing on behalf of themselves and 
of the other worshippers of the temple ?” 


SESHAGIRI Atyar, J.—This is a suit by 
two worshippers of the temple for a declara- 
tion that a perpetual lease of temple 
income in favour of the defendants is void 
and not binding on the Devastanam. 
Defendants Nos. 1 to 9 represent the members 
of the Devastanam committee who granted 
the lease on the 9th September 1893. Defend- 
ants Nos. 10 to 15 are the representatives 
of the Archakas of the temple who obtained 
the lease. The trustee of the temple has 
not been made a party to this litigation. 
It is undisputed that the temple in question 
came under the management of the com- 
mittee only in 1882, Ab the time of the 
lease, Srinivasa Aiyangar, ‘one of the 
Archakas of the temple, was the trustee. 

A number of defences were raised to 
the action. It Was pleaded that the 
collections leased ont really belonged to 
the Archakas and that the arrangement 
by which a sum of Rs. 300 a year was . 
secured in perpetuity to the temple was 
beneficial to the temple. The further 
contentions were that the suit was barred 
by limitation and that the plaintifis were 
not competent to raaintain the suit. 

The District Munsif dismissed the suit. 
On appeal the Subordinate Jndge reversed 
the decree. Two appeals, one by some of 
the Archakas and the other by the Ist 
plaintiff have been filed. 

™ may be stated at the outset that 
the questions argued before us have not 
been considered at any length by the Courtg 
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below, although the pleadings raised the 
points. Mr. Rangachariar’s main contention 
is that the lease of 1893 was the result 
of a bona fide settlement of disputed claims, 
and that consequently it is binding on 
the trust. There can be no question that 
until 1893 the Archakas were permitted 
to receive the whole of the income derived 
from the presents made to the deity by 
devotees. The learned Vakil argues from 
this that the usage of the temple is to 
vest the proprietary right in the offerings 
inthe Archakas. Mr. Venkatarama Sastriar 
contends in reply that prima facie the 
presents belong to the deity and that no 
usage, however long and ancient, can sanc- 
tion a permanent appropriation of them 
by the servants of the temple. Before 
dealing with the questions of law which 
these contentions involve, it is necessary 
to examine the facts placed in evidence in 
this case. 


The temple in question is one of great 
repute among the worshippers, Under 
Regulation VII of 1816, it was under the 
management of the Collector of Coimbatore. 
In September 1825, Mr. Sullivan, the then 
Collector, directed the Tahsildar to report 
as to why “the kanikas (offerings) made to 
god which were receivable by the Circar 
from along time were not received during 
the year in question.” He stated that it is 
“the custom that the moneys relating to 
kanika: in all Devastanams are received by 
the Cirear” and wanted to know “how the 
right of receiving the money in respect of 
the kanitkas by the Archakas came into 
existence in the said Devastanam only,” 
Exhibit II. The Tahsildar reported in 
November of the same year that from the 
beginning the hkanikas were received by the 
Archakas. Thereupon the Collector directed 
the Tahsildar to continue the practice. 
Apparently the Government officials began 
to interfere with the collections even after 
this. Exhibit V, in April 1829, shows that 
one of the Archakas complained to the Col- 
lector that if the collections were not paid 
back to him he would find it impussible to 
perform the puja, asthe income from the 
land assigned to him was meagre. The 
Collector ordered the collections to be 
returned to the Archaka. This state of 
affairs was not disturbed fora long time. 


The last order onthe subjectis Exhibit IV 
in April 1889. What led to this is not 
ascertainable. The order says that the in- 
come from the lands was not sufficient and 
that the cash collections may be made by 
the Archakas. At this time, the committee 
was in charge of the Devastanam. There 
must have been a trustee also. What 
the Revenue Department had to do 
with. the temple at this period, is not 
apparent. However that may be, there 
were disputes regarding the right to these 
offerings in 1893. Exhibits I and I (a) 
(the lease and its counterpart) both 
refer to the respective claims put forward, 
The Committee I im prepared to concede 
that they acted at this time honestly—in 
consideration of being paid an annual 
subsidy of Rs. 300 assigned in perpetuity 
the right to the cash offerings. 


The first question is whether, granting 
that the Committee had power to act in the 
matter —I propose to say a few words on this 
question later on—they were justified in 
making an arrangement to enure for all time 
to come. I do not think that the Subcrdinate 
Judge construed the documents rightly when 
he says that the Collector did not assign the 
entire offerings to the Arechakas. If the 
income appertained to the Archalkas, there 
can be no question that the Committee 
acted wisely in securing a fraction of it 
to the deity. If it belonged to the deity, 
is the alienation valid and binding on the 
trust? On the documents on which Mr. 
Rangachariar relied strongly, there is no 
doubt that the offerings were regarded as 
prima facte belonging to the deity, It 
cannot be otherwise. The intention of the 
donors is to propitiate God. They seek to 
obtain temporal and spiritual advantage by 
making these presents tothe deity. They 
have not the slightest idea of benefiting 
the Archakas by these presents. The 
Hindu Shastras which encourage pious 
gifts contemplate the upkeep of the places 
of worship and the performance of poojas 
and festivals to the deity. Of course, it 
is competent to those who are in manage- 
ment to allocate either wholly or in fixed 
proportions the offerings as remuneration 
for the necessary services rendered by the 
servants of the temple. In my opinion, 
Exhibits IL to V evidence only such an 
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arrangement. The income from the offerings 
was not very large in those days and the 
Collector thought it right that the Archakas 
should be in receipt of it to supplement 
their remuneration. But this wonld not 
justify an unalterable arrangement by which 
the temple is deprived of the best part 
of its resources for ever. The arrangement 
should be subject to periodical revision, 
regard being had to the paramount interests 
of the institution. 

It is not necessary to labour further the 
point that the Archakas can have no 
proprietary right in the offerings made to 
the deity. In all the important temples 
in Southern India devotees are called upon 
to pay a fixed sum for the archana that 
has to be performed. This includes the 
wages of the person who performs the 
archana, the cast of the flowers, the 
remuneration of the person who recites the 
archana, ete., and the swarnapushpam. offered 
to the deity. A practice which distributes 
a portion of the levy to the persons who 
bring the flowers, who recite the holy 
names and who actually do the pooja will 
not be illegal. But any arrangement which 
recognises the swarnapushpam as the pro- 
perty of the Archaka will be obnoxious 
to religious precepts and purposes. If the 
swarnapushpam is regarded as the property 
of the deity and if a portion of it is 
utilised to supplement the pay of the 
-servants, there can be no objection to it. 
But such an arrangement can only be of 
a temporary character, subject to periodical 
re-adjustment with reference tothe exigencies 
of the time. 


Mr. Rangachariar strenuously contended 
that a permanent allotment of the income of 
the deity is not invalid. He instanced the 
various inams which have been granted to 
Archakas and others, and argued that those 
esudowments were really permanentalienations 
of temple property. 1 am unable to see 
the analogy. Inams have been granted 
either by the ancient Rajahs or by pious 
donors to particular families to enable 
them to conduct temple worship. This 
was done because the property they gave 
away was their own. They made grants 
to the temple as well as to those who 
were entrusted with the duty of sonducting 
the daily aradanas in the temple. They 


T: 


were entitled to make any distribution of 
their property. The ingenious suggestion 
that we must consider “hat the donor 
dedicated to the deity the total extent 
of the imam, that he constituted himself 
the trustee of the entire endowment, and 
that from this endowment a permanent 
alienation in favour of those who conducted 
the worship was made, has no foundation 
either historically or in practice. 

It is now settled law that ordinarily a 
permanent alienation of trust property is 
ultra vires of the powers of a trustee. 
Maharanee Shibessouree Debia v. Mothooranath 
Acharjo, (4), Mayandi Ohettiyar v. 
Chokkalingam Pillay (9) and Nurasimha 
Chari v. Gopala Ayyangar (5). The founda- 
tion for this rule is that the trustee’s 
primary duty should be to sea that the 
temple income is not parted with to the 
prejudice of the trust. A permanent 
conveyanse would render it impossible to 
the institution to gain advantages which 
increase in the income may bring. Another 
position is also equally well-settled, namely, 
that the trustee has no larger powers over 
the trust property than managers of -Hindu 
families have. The principles of the well- 
known ease of Huncomanpersaud Panday v, 
Musammat Babooee Munraj Kunweree (10) 
have been applied by the Judicial Committee 
to temple endowments: Hossein ali Khan v. 
Mahanta Bhagaban Das(11) and Pramada Nath 
Ray v. Poorna Chandra Ray (6). It follows 
from these two positions that a trustee has 
no right to part with temple income 
permanently. Benefit to the institution and 
justifiable necessity are the criterion to be 
applied in dealing with alienation of temple 
property. 

The exact point which we are called upon 
to decide has not been judicially considered 
in any Madras case. But in Manohar Ganesh 
Tambekar v. Lakhmriam Govindram (12), 
Kalidas Jivram v, Gor Parjaram Hirji (l), 


Chintaman Bajaji Dev v. Dhonda Ganesh 
Dev (2) and Girtjanund Datta Jha v. 
Sailajanund Datta Jha (3), it was held 


(9) 27 M. 291; 8 C. W. N. 543; 14 M. L. J. 200; 31 
E. A. 83; 8 Sar. P. O.J 8 <7, 

(15) 6 M. L A. 393; 18 W R 8! note: Sevestre 2537 ; 
2 Suth. P C. J. 29; 1 Sar P. O. J. 552; 19 B. R. 147. 

(11) 34 C. 249,1: C.W N 251660 L.J. 442, 

(12) 12 B. 247; 12 Ind. Jur. 387; 6 Ind. Dec, (N. 8.) 
650. 
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that offerings made by devotees belong to 
the idol and mot to the Archaka. Apart 
from the pagicular facts of these cases, 
the principles laid down in them are 
applicable to the present case. Mr. 
Rangachariar’s appeal to hoary antiquity 
does not disturb me. If my conclusion is 
correct that the income belongs to the temple, 
it would be a breach of trust on the 
part of those responsible for the management 
to consent to its permanent alienation. 
Time cannot convert sach violations of 
law into recognisable customs. The principle 
of Hindu Law that custom outweighs the 
written text of law does not apply to 
illegal customs. Manu in Chapter VIII, 
section 41, says: “A King who knows the 
revealed law must inquire into the particular 


laws of classes, the laws or usages of 
districts, the 2ustoms of traders or the 
rulers of certain families, and establish 


their peculiar laws, if they be not repugnant 


to the law of God.” The English Law 
is equally explicit on the point, Tudor 
on Charitable Trusts, page 163. My 


conclusion on this part of the case is that 
the income from the offerings belongs to 
the deity, that it is not competent to the 
maneger of the temple to permanently 
assign it away to the appellants, and that 
consequently the arrangement of i893 is 
not binding on the temple - 

The next contention of Mr. Rangachariar 
may be briefly dealt with. He relied on 
Trvasanna Venkatachella Reddiar v. Collector of 
Trichinopoly (13) for the position that the 
suit for declaration is barred by limitation, 
It is not necessary to state whether I 
agree with the view taken in that case. 
It is enough to say that that case has 
no application to the present case. The 
committee purported to assign away not 
any existing property, but what was 
expected to come into existence de die in 
diem. The cause of action to question 
such an alienation accrues every time that 
the offering is wrongfully received. See 
Holroyd v. Marshall (7). The Judicial 
Committee in . Bhatajt Thakur v. Jharula 
Das (14) said: “On each occasion upon 

(13) 88 Tnd. Cas. 45; 38 M. 1064. 

(14) 24 Ind. Cas. £0}; 42 O. rai; 18 C. W. N. 1020; 
27 M.L J. 100;1 L. W. 649; 16 M. L.T. 20 (1914) 
M. W. N. 636; 12 A. L. J. 1170; «0 U. L. J. 360; 16 
Bom. L, R. 845. 


which Jharula Das received and wrongfully 
appropriated to his own use a share of 
the income to which the shebatt was 
entitled Jharcla Das committed a fresh 
actionable wrong in respect of which a 
suit could be brought against him by the 
shebait.” Applying this principle the suit 
is clearly not barred by limitation. 

I shall now say a word on the right of 
the Devastanam Committee to enter into 
this transaction. I adhere to everything that 
I said in the Srirangam case [Sitharam 
Chetty v. Subramania Atyar (15)] regard- 
ing the respective rights and duties of trustees 
and of temple committees. Mr. Ranga- 
chariar has not convinsed me that the course 
of decisions in this Presidency which I 
followed needs re-consideration. The deci- 
sion in Kaliyanamayyar v, Mustak Shah 
Saheb (16) is not in conflict with my 
views, What Subramania Aiyar, J., held 
in that case was that where a com- 
mittee does an acb which is properly 
within the province of the trustee, the 
latter might adopt it. This is nó more 
than saying that a person is not debarred 
from recognising as valid an act done on 
his behalf without authority. He is not 
bound by it. He can repudiate it if he 
chooses. But he can take the benefit of 
it also. It was sought to justify the 
interference of the committee on the 
ground that one of the Archakas whose 
rights were in dispute was a trustee. That 
is a reason, to my mird, to have asked 
the Archakas to establish their claim in 
a Court of Law. The trustee who was 
bound to protect the trust was making a 
claim against it in his capacity as Archaka; 
and the claim was conceded by the 
committee which had no power to grant 
or renew leases but only a visitatorial 
jurisdiction. To my mind, the transaction 
seems entirely unsustainable. However, as I 
have held that even if the Csmmittee 
had power to actively manage trust 
property and to represent the temple, the 
permavant lease is «ultra vires of its powers, 
it is not necessary to say anything more 
on the subject. 

I now o.me to the question of the plaint- 
iffy’ right of suit. I am aware thas the 

(13) 82 Ind. Gas. :11; 30 M. D. J. 29, 19M. L. T, 
25; 3 L. W. 43; >9 M. 100. 

(16, 19 M. 395; 6 Ind. Deo. (x. s.) 980, 
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decisions on the subject are not uniform, 
and may probably require re-consideration, 
I shall state my views on the subject, as 
at present advised. The provisions which 
bear on the question are (a) Order I, 
. rule 8 of the Code of Civil Proce- 
dure, (b) section 92 of the same Code 
and (e) sections 14 and 18-of Act XX 
of 1868. In my opinion, these provisions 
are mutually exclusive. An individual may 
have a right of suit irrespective of any 
-of these provisions, when his civil right 
in relation to a trust is interfered with, 
If a man is denied access to a temple 
ora mosque for purposes of worship, he 
can resort to a Court to establish his 
right. lf the property of the institution 
is wasted or alienated, prima facie the 
collective body of worshippers can sue on 
behalf of the trust. Order I, rule 8, is 
designed to consolidate this right of action 
and to confer the position of dominus 
litis on a few who obtain the sanction 
of the Court to represent others equally 
interested. Section 92 restricts by its 
second clause the right to obtain relief 
in respect af the conditions enumerated 
in clause (1) to the persons who obtain 
the Collectors or the Advocate-General’s 
sanction, and to those who obtain the 
sanction of the Civil Court for some 
specific reliefs under Act XX of 1863. 
If the claim preferred is outside the pur- 
view of clause (1), it cannot be argued 
that the institution is without a remedy. 
1 think the right to seek the aid of the 
Court existed independently of the Statute 
and that the restriction imposed by section 
92 should not be interpreted as taking 
away this right, except in so far as a 
special mode of enforcing it after obtain- 
ing a, particular sanction was imposed on 
the litigant. Under the earlier Acts now 
superseded, only some Tribunals were 
invested with the power to grant the 
reliefs. The Act of 1903 has done away 
with that distinction. What I have said 
with reference to the Code of Civil Proce- 
dure applies mutatis mutandis to Act XX 


of 1863. 


Inthe present case, the right to obtain 
a declaration that the lease is not 
binding on the temple is not a, relief covered 
by any of the sub-clauses of clause (1) of 


section 92. Nor does the Religious Endow- 
ments Act apply. No doubt by impleading the 
trustee and by slightly changing the nature 
of the relief claimed, the suit can be 
made to fall either under the Code or the 
Temple Act. But is a suitor bound 
to adopt this expedient on penalty of 
being denied redress, if he does not do 
so? If I understand Mr. MRangachariar 
aright, a suit of this kind ought certain- 
ly to claim a scheme: that is the only 
proper procedure: and if a litigant does 
not adopt that course, he hasno remedy. 
As at present advised, I do not see 
my way to adopting this drastic sugges- 
tinn. I think that before the plaintiffs 
like the present are told that they have 
no locus standi, it should be shown that 
the relief they claim has been specially 
reserved for persons who ought to have 
armed themselves with a .sanction under 
the Code. Until that is done,:1 e Courts 
which are charged under section 9 of the 
Code with jurisdiction to try all civil suits 
are not powerless to act. 

I now proceed to the decided cases, 
which I do not propose to examine in 
auy detail. Dasondhay v. Mohammad Albu 
Nasar (17). is a decision in point. Even 
the provisions of Order I, r.Je & were 
rot complied with, although the inclination 
of the learned Jadges was for holding that 
a sanction should have been applied for. 
In the case reported as a foot-note in 
Kamaraju v. Asanalé Sheriff (18), the learned 
Judges hold that all but suits for posses- 
sion can be maintained by two worship- 
pers.. Probably this is an extreme case. 
In Subramania Atyer vy. Nagarathna Naicker 
(19) the trustees were no donbt defendants, 
but the suit was by the worshippers, 
Mr. Bhashyam Aityangar has collected and 
placed befcre us quite an array of cares 
in which Courts were meved by worship- 
pers to deal with malversations of temple 
endowments. ‘In this Presidency, the 
weight of authority is in favour of per- 
mitting such a suit. Mohiudain v. Sayid- 
uddin (8) takes the opposite view. 
According to this deci8ion, the body of 


(17) 11 Ind. Cas. 36; 8 A. L. J. 7.0: 33 A. 680. 
(18) 23 M. 69; 8 Ind. Dee. (x. s ) 463 
(19) 5 Jud. Cus. 903; 20 M. b. J, 151; 8M. L. TI, 
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worshippers is too vague an entity to be — 
entrusted with rights of this kind. I prefer 


the view of Mahmood, J., concurred in by 
the other members of the Full Bench in 
Jawahra v. Akbar Husain (20), that “Tt 
is an undoubted principle of Mubamma- 
dan Law that the persons who have the 
most direct interest in a mosque are the 
worshippers who are entitled and accustom- 
ed to use it.” This observation’ applies 
to Hindu devotees also. The Manager 
and the Archakas have far less in stake 
than the worshippers. Their interest’ is 
that of servants or agents. The worship- 
pers have a deeper interest in the integ- 
rity and well-being of the institutions. It is 
no answer to this to say that they ought not 
to be allowed to disturb rights. Order 
T, rule 8, imposes a limitation on the 
exercise of their powers. It “is in this 
view I take it that the decision as to 
res judicata in Muhammad Amir v. Sumitra 


Kuar (21) proceeds. The observation of 
Ranade, J., in Kazi Hassan v. Sagun 
Balkrishna (22) supports this view. The 


decision in Adamson v. Arumugam (23) does 
not affect the present question. The right 
of worshippers in a temple is not analogous 
to the right of persons to use a public path- 
way. Ido not think that Shephard, J., in 
Srinivasa Ohariar v.. Raghava Ohartar (24) 
intended to lay down that if, as individuals, 
persons belonging to a community have not 
certain rights, they cannot collectively possess 
them. In that case, the individual right was 
recognised and it was pointed out that the 
sanctity of a sanction under section 30 will 
not add to the rights. Ido not consider it 
necessary to deal with the other cases quoted 
at the Bar. I think that the action is not 
liable to be dismissed on the ground of want 
of capacity in the plaintiffs. Iam aware that 
the decree is wrong in clothing the absent 
trustee with rights. I am also of. opinion 
that the trustee should have been made 8 
party tothe suit. But that can be done even 
now. 


(20) 7 A. 178; A. W. N. (1884) 324; 4 Ind. Dec. 
(x. s.) 390. ; 


(21) 24 Ind. Uas. 97; 36 &. 424; 12 A. L. J. 648. 


(22) 24 B. 170 at pp. 179; 180; 1 Bom. L, R. 649; 12 
Ind. Dec. (xN. s.) 651. 


(28) 9 M. 463; 10 Ind. Jur, 374; 3 Ind. Dec. (N. 8.) 


18. 
(24) 23 M. 28; 7 M, L. J, 281;8 Ind. Dec. (N. s.) 
414, 


6 


Although I have stated my views fully, 
T recognise that conflicting views have been 
held on this question; and it is desirable in 
a matter relating to procedure to formulate 
acommonrule. I have, therefore, no objec- 
tion to refer to the opinion,of a Full Bench 
the question which my learned brother has 
framed. A 

These second appeals coming on for hear- 
ing on the 3lst July 1916 and the 8rd 
August 1916 respectively on the question 
referred for the decision of the Full Bench, 
upon perusing the said Order of Reference 
and upon hearing the arguments cf Counsel 
on both sides and the cases having stood 
over for consideration till this day, the Court 
expressed the following 


OPINION. 


ABDUR Ranim, Orre. ©. J.—The question 
referred to the Full Bench is in these terms:— 
Can the present suit be maintained at the 
instance of the plaintiffs acting neither on 
the relation of the Advocate-General nor 
with the sanction preseribed by section 18 
of the Religious Endowments Act, but 
merely suing on behalf of themselves and 
of other worshippers of the temple?” It ap- 
pears from the plaint- inthis suit that the 
Devasthanam Committee of the temple of 
Venkataramana Swami in Tandoni Hill near 
Karur, now represented by defendants Nos. 
1 to 9, granted on 9th September 1893 
what is called a perpetual lease of the 
right to collect offerings, made by the pilgrims 
in cash and in gold and silver jewels, to de- 
fendants Nos. 10 to 14 who are the Archakas 
and Staneekas. It is alleged that the alienation 
of what is a chief source of income of 
the temple is highly detrimental to its 
interests, was beyond the power of the 


committee and is not binding on the 
temple. 
The main reliefs which the plaintiffs 


claim are “(a) to declare that the com- 
mittee had no power to make the ‘alien- 
ation in question, (b) that alienation of the 
right in. question is invalid and not bind- 
ing on the temple, (c) to direct that the 
trustee or the manager duly appointed 
should retain the right of collecting the 
hundis in question” (hund? is the receptacle 
in which the offerings are put). The trustee 
has not been impleaded in the suit, No 


‘ 
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sanction was obtained under section 92 of 
the Civil Procedure Code either of the 
Advocate-General or of the Collector and 
the question for our opinion is whether, 
without it, the suit which is instituted by 
two of the worshippers on behalf of them- 
selves and the other worshippers with the 
leave of the Court obtained under Order I, 
rule 8 of the Code of Civil Procedure, can be 
maintained. 

Section 92 of the present Civil Pro- 
cedure Code corresponds to section 539 of the 
old Code with some difference. One im- 
portant change is embodied in sub-section 
2 of section 92, which says: “Save as pro- 
vided by the Religious Endowments Act, 
1863, no suit claiming any of the reliefs 
specified in sub-section (1) shall be instituted 
in respect of any such trust as is therein 
referred to except in conformity with the pro- 
visions of that sub-section.” This bas made 
clear what was formerly the subject of zon- 
flicting decisions, e:z., that if the object of 
a suit is to obtain any relief of the specified 
description it will be entertained only if the 
conditions mentioned in the section are ful- 
filled. 


In considering whether any of the reliefs 
asked for in a suit relating to a public religious, 
or charitable trust answers the description 
of those mentioned in secbion-92, we must ob- 
viously have in regard the intrinsic nature of 
the relief claimed and not the language in 
which the draftsman of the plaint has chosen 
to express it. In this case, prayer (c) of the 
plaint, 4. e, ‘the Court may be pleased to 
direct that the trustee or manager duly 
appointed should retain the right of collecting 
the Aundzs in question,’ is the only one which, 
it is suggested, corresponds to a relief specifi- 
cally mentioned in section 92, viz., a decree 
vesting any property in a trustee. Now 
there can be no doubt that, as found, the 
alienation of the right by the committes 
and the trustee was void and did not bind 
the temple in any way. Thetrustees were, 
therefore, never divested of the property 
which always remained vested in them and 
hence no order of the Court vesting if in 
them was necessary. The phrase “vesting 
any property in trustees” seems to con- 
template cases where new trustees have been 
appointed or other cases of a similar nature 
such as those mentioned in sections 26 to 


35 of the Trusts Act of 1893 of Bngland. 
See Godefroi on Trusts, pages 512 to 516. 


Then, are the reliefs asked for in this 
suit of the nature contemplated by the general 
clause (h) ‘granting such further or other 
relief as the nature of the case may require.’ 
That clause is not new: it found a place 
in section 539 of the Code of 1882. And 
it has always been held that it must be 
read along with the specified reliefs, and 
the reliefs that can be granted under the 
general clause should not be of a character 
different from those expressly mentioned. 
re mad Singh Dudhuria v. Niradbaran Roy 
25). 


It has been ruled in a long series of 
decisions by all the Courts that neither the 
old section 539 nor the new section 92 
includes within its purview suits in which 
relief is sought against persons other than 
trustees, whether they are alienees from 
the trustees or trespassers. This special 
provision of the Code does not apply to suits 
the object of which is to establish that 
the property in the hands of strangers 
belongs to the trast and to recover the 
same. Its scope is confined to casesin which 
a proper administration of the ‘rust is sought 
to be secured. See Strinivasa Ayyangar v. 
Strintvasa Swami (26), Subramania Adyer v. 
Nagarathna Naicker(19), Asam Raghavulu Setty 
v. Pellatt Sitamma (27), Rangayya Naidu v. 
Chinnasamy Iyer (28), Budree Das Mukim v. 
Chooni Lal Johurry (29), Ayatannessa Bibi v. 
Kulper Khalifa (80), Ali Hafiz v. Abdur Rah- 
man (31), Budh Singh Dudhuria v. Niradbaran 
Roy (25), Collector of Poona v. Bai Ohanchal- 
bat (82), Ghelabhat Gavrishankar v. Uderam 
Ichharam (33) Ghazaffar' Hussain Khany. Yawar 


(25) 2 0. L. J. 431 at p. 433. 

(26) 16 M. 31; 2 M. L. J. 139; 5 Ind. Dec. (N. A 

(27) 25 Ind. Cas. 794; 27 M. L. J, 266; 16 M. L. T, 
178; (1914) M. W. N. 692: 

(28) 28 Ind. Cas, 898; 
191. 

(29) 38 C. 789; 10 C. W. N. 58L 

ne 22 Ind. Cas. 677; 41 CO. 749; 19 C. W. N. 284. 

(81) 32 Ind. Cas. 801; 42 0. 1135. 
(82) 12 Ind. Cas, 30; 35 B. 470; 18 Bom. L. R. 690, 
(88) 12 Ind. Cas. 577; 36 B. 29; 18 Bom, 4. B., 989, 


28 M. L. J. 326; 17 M. L, T. 
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Hussain (84) and Tika Ram v. Ratan Lal (35). 
Thereis only one case brought to our notice in 
which a different viéw has been taken, namely, 
Sajedur Raja Chowdhurt v. Gour Mohun Das 
Baishnav (36). With that exception the 
consensus of opinion in all the High Courts 
has hitherto been that suits in which relief 
is asked for against straxgers to the trust, 
whether they are alienees from the trustees or 
trespassers, are outside the purview of section 
539 of the Code of Civil Procedure, and I am 
not prepared to hold that this view is not 
warranted by the language of the Statute. 
In certain cases if might lead to a multipli- 
city of actions and perhaps to a conflist of 
decisions. On the other hand, the Legislature 
might well have thought that where the 
main object of a suit is to secure a pro- 
per administration of the trust, it is not 
desirable to complicate matters by allowing 
questions being raised between the trust on 
one hand and third parties claiming ad- 
versely to the trust. Having regard to 
the uniform trend of decisions upon sec- 
tion 539 of the Code of 1882, /so far as 
this point is concerned, if the Legislature 
thought the suits such as thisshould not be 
instituted except with the sanction of the 
Advocate-General, one would have expected it 
to include an express provision to that effect 
in section 92 of the present Code, as it 
did as regards the removal of a trustee. 
I may mention that it has been suggested 
in Collector of Pocna v. Bai Chanchalbat (32) 
that the alienees from a trustee would be 
proper parties to a suit under section 539, 
though no relief could be given against 
them by way of a decree in ejectment: 
and that suggestion has been approved by my 
learned brother Mr. Justice Seshagiri Aiyar in 
Asam Raghavelu Setty v, Pillati Sitamma (27). 
It is not necessary, however, to express any 
opinion on that point, nor on the suggestion 
made by Mr. Justise Greaves of the Caleutta 
High Court in Ali Hafis v, Abdur Rahman 
(31), that the alienees might be treated as 
trustees and asked toconvey the property to 
the duly appointed trustees. 3 

The answer to the question referred to us 
should be in the affirmative, 


(84) 28 A. 112; 2 A. L, J. 591; A. W. N. (1903) 208. 
(35) 19 Ind. Cas. 973. 
(86) 24C. 418; 12 Ind. Dec, (N, s,) 946. 


SESHAGIRI AIYAR, J.—I stated in the order 
of reference some of the reasons which led 
me to think that, notwithstanding the con- 
flict of decisions, it was desirable to allow 
persons like the plaintiff in this case to in- 
/stitute suits under Order I, rule 8 ofthe 
Code of Civil Procedure. 

A brief historical sketch of the develop- 
ment of processual Jaw | in conserving trust 
properties for the trust may be giveu in 
order to see to what extent the existing 
judicial differences of opinion are capable 
of adjustment. The old Supreme Courts 
had an equitable jurisdiction in respect of 
charities. Under 58 George III, Chapter 
155, section 111, the Advocate-General was 
empowered to lay informations and to re- 
present the Crown regarding the administra- 
tion of charitable funds. This prerogative 
only extended to the local limits of the 
ordinary original civil jurisdiction of the 
High Court. In the Mofussil Courts, he 
had no right to intervene. The Civil Pro- 
cedure Codes of 1859 and 1861 did not 
give him any such power. It was in the 
Act of 1877 that provisions were inserted 
for the first time which gave the Advocate- 
General a voice in the administration of 
charitable trusts in the Mofussil. Religious 
trasts were not even then included. 

The Act of 1882 introduced some changes. 
Religious trusts were brought within the 
purview of the section and some minor 
amendments were made. The main object 
of the Legislature was not yet achieved. 
Under section 539 of the Act of 1882, it 
was held thata resort toits provisions was 
not mandatory, but only permissive. There 
was no clause in the Act authorising the 
removal of the trustee. Only the District 
Courts in the Presidency had jurisdiction 
in the matter. 


The Act of 1908, by sestion 92 has in- 
troduced far-reaching changes: (a) any Court 
of civil jurisdiction empowered in that 
behalf can take cognizance of the suit; (b). 
a clause is inserted enabling the Court to 
remove a trustee; (c) the operative portion 
of the section says that proceedings may 
be either contentions or non-contentious; 
clause (d) provides for directing accounts 
and enquiries; and finally, sub-section (2) 
prohibits the institution of suits of the 
kind contemplated by the section except in 
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conformity with the provisions of sub- 
section (1). 

The above outline gives some indication 
of the expansion of the legislative 
on this question. There is first a tentative 
provision. Only some charities are included. 
~ Subsequently every form of publie charity 
is brought in, and the permission develops 
into a mandate. 


T£ this is the bent of mind, can the 
section be so construed as to cover all cases 
of abuse? The difficulty lies in the word- 
ing of the sub-clauses of sub-section (1). 
If under the section a trustee can be remoy- 
ed and a new ove appointed, if accounts 
can be asked of the old one and enquiries 
can be directed against his management, 
and if a scheme can be settled for the 
management, at first sight, it is difficult 
to understand why possession should not be 
taken from a person unlawfully holding 
trust properties, and why a declaration should 
not be given that the properties alienated 
belong to the trust. The principle that the 
express mention of afew instances implies 
the exclusion of othersis the first obstacle 
in. the way. Can the residuary clause (b) 
be invoked to grant the relief as to posses- 
sion or declaration? The term “further 
relief” is of no nse. If at all, these claims 
should be included in the word ‘other.’ But 
when the Legislature enacted section 92 of 
the. Code of Civil Procedure, all the High 
Courts had held that the previous section 
539 would not cover suits for possession 
against strangers. And yet although a clause 
enabling the removal of a trustee was insert- 
ed in order to put an end to a controversy 
in that behalf and although a clause about 
enquiries and accounts from trustees was 
added, this prayer was not specifically pro- 
vided for. Under these circumstances, it 
would be doing violence to the language 
employed by the Legislature to hold that 
possession against strangers is within the 
purview cf section 92. The same observa- 
tions hold gocd with reference to declarations. 
Excellent reasons may be advanced for the 
contention that there is no reason for ex- 
eluding suits for possession or declaration 
from the operation of the section: but we 
baye to construe the section as it is and 
not as it ought to be; and although I feel 
strongly that the view hitherto eutorfain- 


mind 


ed leads to anomalies and multiplicity of 
suits, I feel constrained .to adhere to the 
other view by the fact that very eminent 
Judges have construed the section differently 
and that that contention has held the field 
for a long time. To the number of those 
that have taken this view has to be added the 
Officiating Chief Justice in the present case. 

I do not think I will be justified, in the 
face of this weight of authority for the 
other view, in giving effect to what I feel 
convinced is the real intention of the Legis- 
lature. - 

If I may venture a suggestion, the time 
is come for the intervention of the Legislature 
by inserting a clear and unambiguous pro- 
vision in the Code of Civil Procedure that 
all reliefs relating to public religious and 
charitable trusts, except those which par- 
take of the character of personal or com- 
manal rights, should be litigated only under 
the provisions of section 92 (1). An amend- 
ment of Act XX of 1863 may be necessary 
to give full effect to this suggestion. 

In the present case, the trustee is not 
before the Court and what is asked for is 
virtually a declaration that the action of 
the Devastanam Committee in alienating 
trust property is not binding on the trust. 
The decided cases, to which I referred on 
the last occasion, with practical unanimity 
hold that such a suit is not within section 
92 of the Code of Civil Procedure. 

Following those decisions, I agree in an- 
swering the question referred to us in the 
affirmative. 


Puttuies, J.—In view of the numerous 
decisions, extending over a long period, 
which have answered the question referred 
in the affirmative I agree that the same 
answer should now be given. At the same 
time I wish to express my agreement with 
the views of my learned brother Seshagiri 
Aiyar, J., and the views expressed by Coutts 
Trotter, J., in his order of reference and 
venture to state my opinion that it is de- 
sirable that section 92 of the Code of Civil 
Procedure should be made to include suits 
of the nature of the one before us. 

These second appeals soming on for hear- 
ing after the expression of the opinion of 
the Full Bench upon the question referred 
toit by the Order of Reference to a Fall 
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Bench, the Cogrt (Coutts Trotter and 
Seshagiri Aiyar, JJ.) delivered this day the 
22nd September 1916 the following 

JUDGMENT.—As a result of the opinion 
of the Full Bench, the decrees of the Courts 
below must be reversed and plaintiffs must 
be given a declaration in terms of clauses (a) 
and (b) of paragraph 14 of the plaint. 


' Each party will 
throughout. 


bear his own costs 


Appeal allowed. 
V. R. P, 


PATNA HIGH COURT. 
Seconp OivIL ApPPBALS Nos. 248, 261, 262 to 
| 265 or 1915. 
November 20, 1916,7 
Present:— Mr. Justice Mullick and Mr. | 
Justice Atkinson. 
BALUK CHAND LAL AND ANOTHER— 
DECREE HOLDERS—-APPELLANTS 
VETSUS 


NATHUNI -SINGH AND ANOTRER—- 
JUDGMENT-DEBTORS— RESPONDENTS. 

Limitation Act’ (IK of 1908), ss, 14, 19—~Haecution 
of decree—Injunction restraining execution—-Computa- 
tion of period of limitation— Acknowledgment, effect of — 
Plea as to limitation, effect of - Pleading, petition for 
leave io execute, whether is. 

Where a decree-holder is restrained from execut- 
ing his decree by an injunction issued by a Court in 
a suit ‘to seb aside that decree, the period during 
which the injunction is in force should be excluded in 
computing the period of limitation within which the 
decree must be executed . [p, 86, col. 2.] 

The pleading of the Statute of Limitation is not a 
denial per se of an alleged payment or acknowledg- 
ment. [p. 87, col. 2.] 

The Statute of Limitation only deals with limitation 
as a bar to the original action, but if a payment be 
made by way of acknowledgment on foot of the 
general debt, then a new cause of action springs 
from that payment and limitation begins to run 
afresh. [p. 87, col. 2.] 

A petition for leave to execute a decree is not a 
pleading. [p. 87, vol. 1.] 


Appeal against the order of the District 
Judge, Patna, dated the 16th April 1915, 
reversing that of the Munsif, Barh, dated 27th 
January 1915. 

Mr. Ihandra Sekhar Prasad Singh, for the 
Appellants, 


its due execution according to 
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Mr. Rat Guru Saran Prasad, for the Re- 
spondents, 

JUDGMENT, 

ATKINSON, J.~The appellant in this 
application for leave to execute a decree 
is a landlord, who obtained from the Collector 
of Barh an account or decree under the 
provisions of sections 69 and 70 of the 
Bengal Tenancy Act. The jurisdiction of 
the Collector was invoked by the landlord 
or the zemindar under these sections to 
ascertain by way of appraisment the rent 
which he was entitled to be paid by his 
tenant, thè defendants, and accordingly the 
Collector, in pursuance of his duty in 
that behalf, by his order or decree dated 
the AA] May 1911, made an award showing 
that the appellant in this application was 
entitled to be paid by his tenants a certain 
fixed sum of money. The tenants, of course, 
had a perfect: right to appear before the 
Collector, and fo advance on their own 
behalf whatever arguments, either in law 
or on the merits, they might have been 
advised to put forward. All I do know 
is, that the Statute gives to the order of 
the Collector a statutory sense cf finality 
because that order is declared to be final, 
and, therefore, I take it that it is beyond 
dispute that if the officer making the order 
had jurisdiction, that he then acting 
within that jurisdiction is the final Tribunal 
to deal with the merits and to make an 
order thereon, And from such order, in 
my opinion, no appeal lies, nor is it open 
to the persons against whom the order is 
sought to be executed to assail the Collect- 
or’s order so far as the merits are concerned, 
Section 70, clause 5, provides that the order 
of the Collector is to have the force of a 
decree, and shall be enforced as a decree. 
Of course the Collector has no machinery 
to enable him to execute his order or to 
give effect to it as a decree; and accordingly 
the Collector’s order or sertificate iy sent 
forward to the civil executing Court for 
law. And 
it appears that the decree-holder applied, 
as he was entitled to do, under section 
70, clause 5, of the Bengal Tenancy Act 
to the Collector for a certified copy of 
his order for the purpose of transmitting 
it to the Civil Court for execution, and I 
pelieye from the observations of the learned 
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Judge who desided this case on appeal, 
that the order of the Collector was taken 
by the deoree-holder physically and brought 
to the officer of the Civil Court for due 
execution. When the decree came before 
the executing Court for execution the tenants 
seemed to conceive that they had some 
grievance, and whether or not they applied 
to stay the execution, I do not know, but 
I do know that in January of the year 
1912 the tenants brought an action to set 
aside the Collector’s order of the 2rd May 
1911, which was the order then being sought 
to be executed. 

The case which was started by the tenants 
-in 1912 dealt with six distinct cases, namely 
Nos. 248, 262 to 265 inclusive, and 261 
makes up the sixth case. Different con- 
siderations apply to No. 261 from those 
attaching tothe remaining five cases. But 
on the application of the tenants on the 
5th February 1912 I find that an order 
was made by the Munsif injuncting the 
appellant here, the decree-holder, from exe- 
outing his decrees until the action the 
Munsif was to try to set aside the 
Collector’s order or decree, had been disposed 
| of, : 

The Munsif pronounced a decree in that 
suit on the 2lst May 1913 and by that 
‘decree the order of the Collector, dated 
the 3rd May 1911, was set aside. From 
that order of the learned Munsif’ the decree- 
holder appealed, and on the 2nd February 
1914 the appeal was decided, reversing the 
order of the Munsif and éstablishing again 
the decree of the Collector. 

It appears that in the course of giving 
judgment in that case the District Judge, 
who decided the appeal, stated that all 
matters that the defendants wished to 
urge against the order made by the Collector 
might be raised and discussed on the hearing 
of the decree-holder’s application to execute 
the order or decree of the Collector, and that 
then a separate suit to set aside the Collector’s 
order was unnecessary. Of course, if the 
learned District Judge stated so, he obviously 
was in error; but from that erroneous 
decision of the learned District Judge no 
appeal was taken by the tenants by way 
of second appeal or otherwise and, as far 
as I can see, although the tenants may 
“have been misled by the decision of the 
learned Judge, -they acquiesced in his 
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misleading judgment, an@ I do not think 
that that fact justifies this Court now in 
doing what it can to enable these tenants 
to fight these cases on the merits for a 
second time, if they have not thought fit 
during the earlier stages of the litigation 
to avail themselves of the right which 
undoubtedly they had. Thus, between the 
5th February 1912 and the 2nd February 
1914 an injunction was granted affecting 
the cases Nos. 248 and 262 to 265 inclusive, 
and during that period of time the decree- 
holder, the appellant here, was precluded from 
taking any step whatsoever to execute the 
Collector’s decree or order. The decree-holder, 
the appellant here having applied on the 
27th July 1914 by petition for leave to execute 
his decree, the point is immediately taken: 
“Oh, you have not sought to execute your 
decree within three years from its date, 
namely, within three years from the 8rd 
May 1911, and thus you are barred by 
limitation.” The obvious answer, so far 
as the five cases Nos. 248 and 252 to 265 are 
concerned, is that in respect of - those cases 
he was injuncted for the period of two 
years from attempting to execute his decree; 
and it would be not only unjust but 
grossly unfair to say that that period of 
two years was to be counted in limitation 
against the decree-holder, when the Court, 
who had seizin of the execution matter, 
pending the disposal of the tenants’ suit 
to set aside the decree, did not take steps 
to protect the decree holder’s rights and 
interests. But the learned Vakil, who argued 
on behalf of the respondents in this appeal, 
said, “Oh, this injuncticn only continued 
till the pronouncement of the Munsit’s 
Well, though I do not myself 
agree with that contention, yet I take 
it for the purpose of argument to be oor- 
rect, and I find that if that be the period 
of tive when the injunction became dissoly- 
ed, that then forsooth, one year and four 
months would have to be allowed. And, 
therefore, the argum-nt of the learned 
Vakil is in favour of an extension of the 
limit of time, and if that period be allowed 


.it would then bri'g this application, which 


was inade on the 27th July 1914, within 
time. Accordingly, whether the question be’ 


. considered, so far as the five cases mention- 


ed above are concerned, either upon the - 
argument of the learned Vakil for the 
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respondents, or upon the true construc- 
tion of the orĝer granting the injunction 
of the 5th February 1912, or upon the 
construction to be put upon section 14 of 
the Statute of Limitation, I am of opinion 
that the respondents’ contention must fail 
in these five cases, and‘that limitation of 
time hag not run sO as tbar the decres- 
holder from executing his decreesin the 
present cases. 

Suit No 261 is apparently on a different 


footing. In the petition of the 27th July 1914 ‘ 


seeking leave to execute the decree, aver- 
ments were made by the petitioner, who 
was the decree-holder, that the tenants in 
that suit bad: made certain payments on 
foot of the rent decree; and it was contend- 
ed by the distinguished and able Vakil 
who appeared for the appellant in this case, 
that the petition was a pleading, and that 
the opposite party not having denied the 
averments of payment in satisfaction of the 
judgment debt, that then it must be taken 
to be admitted, because the petition being 
a pleading requires admission or denial of 
every allegation of fact therein alleged; and 
if denial be not pleaded to traverse the 
facts stated that then the inference is to 
be drawn that the facts stated are admit- 
ted. We cannot accede to that argument. 
We do not think that a petition for leave to 
execute a decree is a pleading. A pleading 
has a distinct legal meaning and signifi- 
cance. A petition has not and is a wholly 
different class of document. Therefore, we 
do not think that the mere fact that tenants 
did not deny the allegation in the petition, 
warrants us in arriving at the conclusion 
that the averments made in the petition 
as to payments made by the tenants on 
foot of the Collector’s decree or orderare 
admitted or deemed tobe correct. 


The learned District Judge in this case 
seems to have thought that the argu- 
ment which applied to case No. 261 as to 
payments on foot of the Collector’s decree 
applied to all the six cases. His observa- 
tions are very general and he has drawn 
no distinction between case No. 261 and 
the other five cases that I have already 
mentioned. He seems to suggest by his 
judgment that the mere assertion by the 
appellant that the applications were barred 
by limitation ig in itself a denia] of the 
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allegation of acknowledgment of liability, 
that is to say, that if you plead the 
Statute of Limitation you must be there- 
by deemed to have traversed the allega- 
tions as to payments made on foot of the 
principal debt and thus the ease is within 
the plea of the bar of the Statute of 
Limitation. In my opinion that is entirely 
incorrect. The Statute of Limitation only 
deals with limitation as a bar to the original 
action. But if a payment be made by 
way of acknowledgment on foot of the 
general debt, then a new canse of action 
springs from that payment and limitation 
begins to run afresh. And, therefore, it is 
essential that the allegation of the appel- 
lant of the alleged payments made should 
have been specifically denied and traversed 
by the defendants-respondents here, if the 
petition filed was a pleading. The plead- 
ing of the Statute is not a denial per se 
of an alleged payment or acknowledgment 
made. 


The learned Judge then proceeds to deal 
with various matters affecting the jurisdic. 
tion of the Sub- Divisional Officer or Collector 
of Barh, who made the order in the 
present case; and he by his judement 
suggests various grounds upon which the 
order cf that officer can be assailed. [ 
personally cannot agree with the reasons 
put forward by the learned Judge save 
and except one, namely, that it must be 


shown that the officer who makes the 
order and exercises the jurisdiction and 
powers conferred upon him in pursuance 


of sections 69 and 70 of the Bengal 
Tenancy Act is an officer clothed with 
authority. Once it is established to the 
satisfaction of the Executing Court that 
such officer is clothed with authority, 
then he has jurisdiction to hear and if he 
has jurisdiction to hear, then the decision 
at which he arrives is final, binding 
and conclusive and it is so even though he 
may have erred in his findings of fact. 
The learned Judge has remitted this 
case on two grounds: (1) To inquire, 
were the proceedings taken by the appel- 
lants barred by limitation? In my opinion 
the learned Judge is right in remitting 
one case on that ground, namely, case No. 261. 
In the other cases the question of tho 
application of limitation on the admitted 
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facts is a matter of law and not of fact. 
We decide aceordingly that the suits 
Nos. 243 and 252 to 265 inclusive are not 
barred by limitation of time, and that 
the appellant here is entitled to execute 
his decrees in those cases. I have already 
stated at length our reasons for so deciding, 
reasons which apparently were not present 
to the mind of the learned District Judge. 
As to suit No. 261 I think that the 
learned Judge was right in remanding 
that case for the purpose of ascertaining 
whether since the decree of the Collector 
of the 3rd May 1911, payments had 
been made on foot of the same so as to 
take the case outside the operation of the 
Statute of Limitation; remembering always 
that in suit No, 261 the matter of the injunc: 
tion proceeding does not arise. According- 
ly we would maintain the order of the 
learned District Judge as to No. 261 and in 
doing so I wish to emphasise this, that 
we are not sending the case back on 
remand to ascertain anything conversant 
with the jurisdiction of the Collector, but 
only to decide a matter subsequent to his 
order of the 3rd May 1911, whether pay- 
ments were made on foot of this decree. 


The learned District Judge secondly re- 
mands the case for the purpose of ascertain- 
ing whether Mr. J. G. Drummond had 
jurisdiction to compile the account filed by 
the appellant. I am rather at a loss to 
understand quite what the learned Judge 
means, but if heintends by his judgment 
and by the frame of the question to enable 
the Court executing the decree to ascertain 
whether Mr. Drummond was the officer 
authorised by law to act in pursuance of 
sections 69 and 70, then I think he is 
right, but further or otherwise not, except 
as to matters involving the question of 
jurisdiction. Therefore, I think that the 
executing officer is entitled to be shown 
and to have proved before him that Mr. 
Drummond is the Sub-Divisional Officer 
charged with the administration of the 
duties conferred by sections 69 and 70. 
A reference to the Civil List will show 
that Mr. Drummond is the Sub-Divisional 
Officer for Barh Division, then by a refer- 
ence to the Caleutta Gazette of 1886, 
Part l, page 466, it will be found that 
Sub-Divisional Officers in pursuance of 
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that order are entitled to represent the 
Collector and are charged® with the ad- 
ministration of the duties of the Collector 
under sections 69 and 70. When tle 
learned Munsif has bean shown that, it will 
have been established that the person 
who made the order of the 3rd May 
1911 was an officer charged to do so 
by law. 

The learned District Judge suggests 
that these decrees will be valueless 
if it be shown that Mr. Drummond never 
in fact signed them. I quite admit that 
this is so, and if it be proved that the 
appellant had committed a forgery in 
procuring the decrees they will of course 
be no longer decrees but mere nnllities, 
But it is upon the person who alleges 
that fact to prove if, because of course 
it is a question of fact going to the 
essence of jurisdiction. 

Lastly, the learned Judge suggests that 
when a Court transmits its decree to an 
executing Court for its execution that it 
does so in a defined way, but that it 
would be a most dangerous innovation to 
allow a private person to bring the decree 
to the executing Court for execution. I 
think it is not a policy to be encouraged 
further than the limits of the law allow; 
because the proper way to receive the 
decree is by transmission from one Court 
to another in an authorised and defined 
method. But the matter of objection to 
which the learned Judge takes so much 
exception is a method recognised and 
authorised by the Statute itself, for section 
70, clause 5, expressly gives the power to 
the landlord or the tenant to apply to 
the Collector for the order which he him- 
self takes to the executing Court for 
execution. It is not an unnatural mode 
of doing it, and in the absence of any 
element of fraud it appearsto me to be 
perfectly right. 


For these reasons we are of opinion that 
the cases Nos. 248 and 262 to 265 inclusive 
are disposed of by us. We allow the 
appeal in those cases and give the appellant 
the right to execute his decree in regard 
to those cases. Case No. 261 we remand, 
on the ground that the plaintiff or the 
appellant here must afford some proof of 
the alleged payments that were supposed to 
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have heen made by the respondents. in this village by a deed of gift in the 
In default of p®oof being given it would year 1318 Fasit. Two of the defendants 
appear that in this case limitation of time to the present suit, that is to say Ram 


has run, and in that event the appellant 
would not be entitled to exeeute the decree 
in case No, 261. 

Having regard to the argument on behalf 
of the tenants, and having regard to the 
success of the appellant, we think that 
the appellant, although he has partially 
failed in one of the six cases, is entitled 
to his costs in this Court, in the lower 
Appellate Court -and in the Subordinate 
Court. Costs will be measured at four 
gold mohurs to cover all the suits gener- 
ally. 

MULLI GK, J.—I concur. 

Appeals Nos. 248, 262 to 265 allowed. 
Appeal No, 261 remanded. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Rent Appeat No. 12 or 1916, 
August 15, 1916. 
Present: —Mr. Lindsay, J. C. 
KALKA SINGH—PGLAINTIFE— APPELLANT. 
. versus 
RAI JWALA PRASAD AND OTHERS— 


DEFENDANTS-— RESPONDENTS. 

Co-sharer, collection of rents by—Suit by other co- 
sharers to share in collections, maintainability of. 

A co-sharer who is nota lambardar is under 
no obligation towards the other co-sharers to 
collect the village rents, and if the amount collected 
by him does not exceed his own share of the 
rents, the other co-sharers cannot compel him to 
surrender any -portion of it, [p. 89, col. 2.] 


Appeal against the order of the Additional 
District Judge, Lucknow, dated the 15th De- 
cember 1915, confirming that of the Assistant 
Collector, first Class, Lucknow, dated the 
80th September 1915. 

Mr. P. O. Gupta, for the Appellant, 

Babu Daya Kishen Seth, for Raspondent 
No. 1. 


JUDGMENT,.--The only question which 
arises for disposal in the appeal is with 
regard to the right of the plaintiff to 
obtain a share of the profits of a village 
for the years 1319 and 1320 Fasli. It 
. appears that this plaintiff obtained a share 


Prasad and Bharat Singh, brought a suit 
against the plaintiff the result being that 
it was held that the deed of gift was 
invalid and conferred no title upon Kalka 
Singh. The decree was ultimately reversed 
and it was held in appeal that the deed 
of gift was a proper deed and that Kalka 
Singh had acquired a good title under 
it. Having had the case thus decided 
in his favour’ Kalka Singh brought the 
present suit for the profits for the years 
1319 to 1322 Fasli. It seems to be clear 
that during the years 1319 and 1320 
Fasli Kalka Singh was out of possession 
as the result of the litigation to which I 
have just referred. The Courts below 


- thonght that Kalka Singh was not entitled 


to maintain. a suit for profits for these 
years on the ground that he was not a 
recorded co-sharer. 1 am very much 
doubtful as to the accuracy of this 
statement of the law, but at any rate it 
does not appear to me to be necessary to 
pass any opinion regarding this matter. 
What appears from the record is that 
during the years 1319 and 1320 Fasli the 
only collections which were made in this 
village were made by the first defendant 
Rai Jwala Prasad. This gentleman is the 
owner of a one-third share in the village. 
The finding of the lower Appellate Court 
is that during these two years Rai Jwala 
Prasad, although he paid the revenue for 
the whole village collected a sum which 
was less than the amount of his share 
of the profits plus the Government revenue. 
It is also an admitted fact that Rai Jwala 
Prasad is not the lambardar of the village 
and he is consequently under no obligation 
towards the other co-sharers to collect the 
village rents. In the circumstance it seems 
to me that each co-sharer is entitled to 
collect his own share of the rents. If 
Rai Jwala Prasad has not collested more 
than his own share of the profits, I fail 
to see upon what ground the plaintiff- 
appellant here can ask him to surrender 
a two-thirds shure of the amount he has 
collected. Rai Jwala Prasad has evidently 
got nothing more than he was entitled to, 
and he is certainly under no duty to 
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collect rents for the benefit of Kalka Singh. 
For these reasons I hold that the decision 
of the lower Appellate Court is correct. 

The appeal fails and is dismissed with costs. 


Appeal dismissed. 


PATNA HIGH COURT. 
Crvit Revision Cass No, 159 or 1916. 
November 28, 1916. 
Present:—-Mr. Justice Jwala Prasad. 
SEHAT ALI— PETITIONER 
VETEUS 
FARZAND ALI— 


Opposite Parry, 
Provincial Small Cause Courts Act (IX of 1887), 


_ 8, 1{—Ctrl Procedure Code (Act V of 1908), s. 145— ` 


Execution—Decree of Small Cause Court—Surety, estent 
of, liability of. 

In execution of a decree of a Cours of Small 
Causes, the decree-holder attached a bullock 
belonging tè the judgment-debtor. The latter ap- 
plied to set aside the ew parte decree, and the 
petitioner stood surety on his behalf for the whole 
decretal amount. The bullock was released. On 
the dismissal of the application for setting aside 
the decree, the surety produced the bullock and 
contended that his liability had come to an 


end: 

Held, that the surety was liable for the full 
amount of the decree under section 145 of the 
Civil Precedure Code. [p. 91, col. 1.] 


Appeal against the judgment of the Sub- 
Judge (Small Cause Court), Purneah, dated 
the Sth July 1916. 

Mr. R. L. Dutta, for the Petitioner. 

Mr. Muhammad Mustafa Khan, for the 
Opposite Party. 


JUDGMENT.—An eg parte decree was 
obtained by the deeree-holder on the 10th 
of June 1915 in the Court of Small Causes 
at Purneah and was put into execution 
on the 16th of August 1915. A bullock 
belonging to the judgment-debtor was 
attached and brought into Court for sale. 
On the same date the judgment debtor 
applied for stay of the sale which was 
granted by tbe Court and the cattle 
‘attached was released to the judgment- 
debtor. The judgment-debtor, on the same 
date, applied for re-hearing of the case and 
‘for setting aside the decree ex parte obtained 
against him under Order IX, rule 13, of the 
Code of Ciyil Procedpre, 
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The decree being of a Small Cause Court, 
the application to set aside the ex parte 
decree and for a review of the judgment 
had to be accompanied by either a deposit 
in the Court of the amount due under 
the decree or by giving security to the 
satisfaction of the Court for the performance 
of the decree or compliance with the judg- 
ment under section 17 of the Provincial 
Small Canse Courts Act, IX of 1887, 
In accordance with this section the judg- 
ment-debtor filed a surety bond executed 
by the petitioner in this case. In the 
surety bond the petitioner stood as security 
for payment of the entire decretal amount 
Rs. 170 odd in oase the re-hearing of the 
petition of the judgment-debtor was dis- 
allowed. This petition is dated the 16th 
of August 1915. At the foot of the bond 
there is a further undertaking given by the 
petitioner to produce the attached cattle in 
Court. On 10th January 1916 the judgment- 
debtor’s application for re-hearing was dis- 
missed. On the 19th January 1916 the 
surety produced the cattle in Court and pray- 
ed for his being discharged from surety. The 
cattle was sold for Rs. ll and the sale 
proceeds were appropriated towards part 
satisfaction of the decree. On 29th April 
1916 notice was issued upon the surety, 
the petitioner in this case, to show cause 
why he should not pay the entire decretal 
amount according to the conditions laid 
down in the surety bond. On 27th May 
1916 an objection was filed by the petitioner 
alleging that as he had produced the cattle 
which was attached he was not liable for the 
entire decretal amount on 3th July 1916, the 
Court rejected his objection and allowed the 
execution to proceed against him. 

Tha petitioner has, therefore, come to 
this, Court In revision to have the order cf 
the Court below set aside. 


It is contended on his behalf that he 
was surety only for the production of the 
cattle and that as soon as he produced 
the cattle his liability under the bond 
ceased. But looking into the terms and 
conditions set forth in the surety bond 
it is clear that he stood surety not only 
for the restitution of the sattle attached in 
that case, but also for payment of the entire 
decretal amount, : 

It was upon the basis of the surety. 
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section 17 of. the 
Courts Act that 


bond as requigd by 
Provincial Small Cause 
the judgment-debtor’s application for re- 
hearing was entertained and registered. 
That application having been dismissed, 
the surety is clearly liable for the entire 
decretal amount under section 145 of the 
Civil Prosedure Code. 

The contention of the 
therefore, overruled and 
discharged with costs. 
gold mohur. 


petitioner is, 
the Rule is 
Hearing fee one 


Rule discharged. 





PATNA HIGH COURT. 
Miscentangous Appzat No. 396 or 1915. 
Rue No. 1169 oF 1915. 
December 7, 1916. 

_ Present: :—Sir Edward Chamier, Kr., Chief 
‘Justice, and Mr. Justice Roe. 
BULDEO NARAIN SINGH— 
APPELLANT 
VETSUS 
Tae UNITED INDIA BANK, Lrp.,— 


JUDGMENT-DEBTOR=- RESPONDENT. 

Companies Act (VH of 1913), ss 171, 282—Liquida- 
tion— Ezecution after winding-up order without per- 
mission of Court, voidable— Notice. 

Where a Company has gone into liquidation, a 
sale of the assets of the Company after the winding- 
up order in execution of a decree passed before the 
date of that order without the permission of the 
Court in accordance with the provisions of section 
171 of the Companies Act is voidable at the instance 
of the Liquidator. Want of knowledge of the 
-winding-up order does not validate such a sale. [p. 
92, col. 1.] 


Appeal from the order of the District 
Judge, Muzaffarpur, dated the 4th June 
1915, 

Mr. Sushil Madhab Mullick, for the Appel- 
lant. 

Mr, Parmeshwar Dayal, for the Respond- 
ents. 


. JUDGMENT. 

Roz, J.—The judgment-debtor is the 
United India Bank, Ltd., with head quarters 
at Mainpuri, United Provinces, On the 12th 
December 1914 an Offcial Liquidator was 
appointed to wind up the judgment-debtor 
Company. When the winding-up order was 
made, whether it was made by the Court or 
only under the supervision of the Court, 
we are unable to ascertain either from 


the record or from instructions given to 
the Vakils on either side. The 
judgment-debt arises from a decree for 
money made by the Court of the Subordinate 
Judge of Muzaffarpur. That deeree is 
dated the 7th May 1914. On the llith 
February 1914an application for attachment 
before judgment was made and attachment 
reported on the 5th March 1914 to have 
been made. In execution of the decree 
upon the judgment a copy of this attachment 
order was filed on the 12th August 1914 
and proclamation was issued for the sale of 
the property on the 14th September 1914. 
Deeree-holders in two other execution cases 
(Nos. 276 and 334 of 1914) applied for 
rateable distribution of the proceeds of the 
sale. On the 15th September 1914 and 
again on the 16th November 1914 abortive 
attempts were made to complete the sale. 
On neither occasion were prices bid which 
the Court sould accept. On the 16th 
January 19154 bid was made (upon the 
third proclamation and sale) and accepted 
by the Court. On the 15th February 1915 the 
Official Liquidator applied to have the sale 
set aside on the ground that “the sale is 
irregular, illegal and void inlaw.” On the 
same date a further petition was put in by the 
Liquidator objecting to the sale on the ground 
that no notice had been served on him. ‘The 
Court of the Subordinate Judge held 
these objections frivolous and confirmed the 
sale. On appeal to the District Court the 
learned Judge upset the sale on the ground 
that “no permission was taken from the 
District Judge of Mainpuri under section 171 
of the Compariies Act.” <A rider was added 
tothe Judge’s judgment. “The respondent will 
have to take out his execution in accordance 
with section 171, Act VII of 1913. The decree- 
holder, therefore, appeals to this Court, and 
also, in case no appeal lies, moves this Court 
under section 115, I am of opinion, that 
the questions involved, arise in connection 
with the execution and satisfaction of a 
decree and that the proceedings must be taken 
as proceedings under section 47. An appeal, 
therefore, lies.- 


It had never been suggested before the 
Subordinate Judge that any permission for 
the proceedings was required from the 
District Judge of Mainpuri, Had such an 
objection been taken the decree-holders 
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might have asked for time to obtain the 
permission of that Court and the Subordi- 
nate Judge would (or at least should) have 
granted the application. 

The considerations upon which the Court 
winding up a Company should grant per- 
mission to proceed with execution duly ‘levied 
before the winding-up is commenced are set 


. forth in section $13 (page 535) Volume 5 of | 


Halsbury’s Laws of England. It may be 
that the case before us is one in which the 
creditors who were to have. benefited by this 


sale are deserving of sympathy, but discre- | 


tion in the matter vests notin the Court 
executing the decree but in the Court wind- 
ing up the Company. The learned Judge 
pointed outon the 4th June 1915, to the 
decree-holder that his remedy lay in an 
application to the Mainpuri Court for per- 
mission to proceed with the execution. Noth- 
ing has yet been done in that direction and 
the learned Vakil for the appellant has made 
no suggestion to this Court that we should 
give him time to get the sanction of the 
Mainpuri Court to the sale already held. 
His only argument has been that as he did 
“not know of the winding-up before the sale 
was held the sale is not affected by section 
171. This is an entire fallacy. Knowledge 
of the order cannot affect the applicability 
of the section. A sale held in contravention 
of that section is without doubt voidable at 
“the instance of the Liquidator. The order of 
the District Court was correct. The appeal 
is dismissed with costs. ~ 

Cuamier, C. J.—I agree that the appeal 
should be dismissed with costs. 


Section 171 of the Indian Companies Act, 
1913 provides that when a winding-up order 
-has been made no suit or other legal pro- 
ceeding shall be proceeded wiih or com- 
menced against the Company except by leave 
of the Court and subject to such terms as 
the Court may impose. The winding-up 
order was made in the present case on 
December 12th 1914. The Muzaffarpur 
Court should not have sold the property on 
January 16th. On that date if may not 
have been aware of tbe winding-up order. 
It became aware of the order before the sale 
“was confirmed and it should have refused to 
confirm ‘the sale until the leave of the 
"Mainpuri Court ‘had been ob!ained. If the 
“decree-holder wishes to bring the property 
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to sale, he must obtain tho leave of the 
Maispuri Court. 
i Appeal dismissed. 


LOWER BURMA CHIEF COURT. 
Crvit Revision No, 135 or 1916. 
December 21, 1916. 
Present:—Mr. Justice Parlett. 
_ MEER MAHOMED— APPLICANT 
versus 


J. HOM ASJEE—RESPONDENT., 

Civil Procedure Code (Act V of 1908), O. XL, r. 1 
(d)—Receiver, powers of ~Special leave of Court, whe 
ther necessary. 

Where a Receiver is given full powers under the 
provisions of Order XL, rule 1 (d), of the Civil Pro- 
cedure Code, no special leave of the Court is necessary 
for giving notice to quit or for a suit for compensation 


for use and occupation. 

Drobomoyi Gupta v. Davis, 140, 828; 7 Ind. Dec. 
(x. s.) 214, distinguished. 

Mr. Auzam, for the Applicant. 

JUDGMENT:—The ground on which 
revision is asked for is that the Receiver had 
no power to give notice to quit or to sue for . 
compensation for use and occupation without 
special leave,of the Court, the authority 
Gupta v. Davis 
(1). In that case, however, it is expressly 
stated that there would have been no diff- 
culty in the Receiver’s way if the order of 
his appointment had given him full powers 
under the provisions of section 508 of the 
Civil Procedure Code, corresponding to 
Order XU, rule 1 (d), under the Code of 1908. 
A reference to the appointment order in the 
present cass shows that, with two exceptions 
which do not apply to this suit, the Receiver 
was given full powers underthe provisions 
of Order XL, rule 1 (d), and, therefore, the 
ruling relied upon is noé applicable here. 

The application is dismissed. : 

Application dismissed. . 
(1) 14 0. 323; 7 Ind. Dec. (N. s.) 214. 
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FAZAL KARIM KEAN V. MUNICIPAL COMMITTEE OF URMUR, 


PUNJAB CHIEF COURT. 

Civit Revision Petition No. 833 or 1916. 
February 12, 1917. 
Present:—Sir Donald Johnstone, KT., 
Chief Judge. 

FAZAL KARIM KHAN—Puaintirr — 
PETITIONER 

versus - 

Tas MUNICIPAL COMMITTEE or 

URMU R—Derenvant—Responpent. 
Punjab Municipal Act (ITI of 1911), s. 56 (g), scope 
of—Trees not provided by Municipality, ownership 

of—Municipatity, powers of . ` 
Section 56 (g) of the Punjab Municipal Act does not 
apply to trees not provided by a Municipality itself. 
“A Municipality has power to remove and plant 
trees because it has full control over the sanitation 
and general management of the Municipal area, but 
it has no power to sell or make a profit out of trees 
which do not belong to it. 


Petition, under section 44, Act ILI of 1914, 


for revision of the deeree of the Senior Suab- 
ordinate Judge, Hoshiarpur, dated the 10th 
July 1916, affirming that of the Munaif, second 
class, Hoshiarpur, dated the 15th April 1916, 
dismissing the claim. 


Dr. Muhammad Iqbal, for the Petitioner. 


JUDGMENT.—This is a suit of a very 
trifling value, but upon it depends the 
whole question of the ownership in trees in 
the abadi of the Municipality of Urmur 
Tanda. Plaintiff claims that the trees belong 
to him, admitting only that the trees along 
a certain road outside the town belong to the 
defendant Municipality. “Both the lower 
Courts have found in favour of the Municipa- 
lity and plaintiff has come up here on tha 
revision side. 


The questions involved in the case are 
mixed questions of fact and law, and the only 
ground on which revision is possible is that 
the Court has overlooked certain valuable 
evidence produced by the plaintiff, and has 
thus made mistakes. 


Plaintiff is undoubtedly the sole owner of 
the soil, but of course when a Municipality is 
constituted, that Municipality acquires certain 
powers and titles. The ultimate ownership of 
course remains inthe original proprietor 
except as regards land which the Municipality 
buys outright or acquires by compulsory 
process, and there does not seem to be any 
direct provision of law as to ownership of 
trees within Municipal limite. 


Stress is laid by the plaintiff on the follow- 
ing pieces of evidence. First, a resolution 
of 20th Jaly 1907 by the Committee in which 
it appears to have been distinctly laid down 
that the only trees within the Municipal 
limits belonging to the Committee are those 
along a certain road ontside the abadi, 
Secondly, the record of auctions of trees, 
which shows that Municipality has never 
auctioned any timber grown except on the 
road aforesaid. Thirdly, a list of Committee 
property prepared in 1911, regarding which 
the Deputy Commissioner, on the plaintiff’s 
father’s protest, directed that that property 
alone should be ineluded which had been 
acquired by purchase, Fourthly, the fact that 
the Committee has never planted trees in the 
abadi, but only on that outside road. 

First, second and fourth of these have been 
overlooked apparently by the lower Courts, 
and by the help of them there is no diffculty 
in arriving af the conclusion, that while 
the Committee, of course, has the power to 
remove trees or to plant trees wherever itlikes, 
it has not the power of selling and making 
a profit ont of trees which do not belong 
to it. It has power to remove trees because 
it has full control over the sanitation and 
general managementof the Municipal area 
but on no other ground. 

The lower Appellate Court seems io 
attach much importance to section 56 of the 
Act. No doubt the said section lays down 
that all property of the nature “hereinafter 
specified in this section,” 7. e, all public 
streets and all trees provided for them and 
situated within the Municipality, shall vest 
in acd be ander the control of the Committee; 
but in my opinion this cannot possibly apply 
to trees not provided by the Municipality 

‘itself. 

For these reasons, holding that the deci- 
sions of the lower Courts are incorrect and 
“that a revision lies, I allow the revision and 
give plaintiff a decree which he claims with 
costs throughout. 

7 Revision allowed, 
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KSHIROD GOBINDA CHOWDHURY Y. RAJENDRA NARAYAN SHAHA. 


CALCUTTA HIGH COURT. 
ÅPPEALS FROM APPELLATE Decrees Nos. 2955, 
3709 anp 3710 or 1914, 

January 12, 1917. 
Present:— Mr. Justice Fletcher and 
Mr, Justice Richardson. 
KSHIROD GOBINDA CHOWDHURY anp 
OTHERS— PLAINTIEFS—ÅPEELLANTS 
versus 


RAJENDRA NARAYAN SHAHA— 
DEFENDANT— RESPONDENT. 

Bengal Tenancy Act (FIH B. O. of 1885), ss. +4, 
sub-s. (8) (aù, 50 (2), 106— Suit transferred under 
5. 106—Appeal—Subordinate Judge, jurisdiction of 
—Presumption of fixity of rent where no payment of 
rent for some years before suit— Raiyat at fixed rent. 

On the transfer of asuit by a Revenue Officer 
under section 106 of the Bengal Tenancy Actto a 
Civil Court, the competency of the Civil Court would 
be ascertained under the Civil Procedure Code, and 
the attributes of the competency of that Civil Court, 
namely, that its decision would be subject to certain 
rights of appeal would follow from the transfer. 
Therefore, an appeal from the decision of a Munsif 
ina suit so transferred can be heard by a Subor- 
dinate Judge. [p. 95, col. 1.] 

Where rents are paid ata uniform rate for many 
years and then there is no payment of rent for 
eight or nine years just before the suit, the presump- 
tion under section 50 (2) of the Bengal Tenancy Act 
arises that the tenant held at that rent from the 
time of the Permanent Settlement. [p. 96, col. 2.] 

Ahmed Ali v. Golam Guffoor, 11 W. R. 482; 3 B. L. 
R. App. 40, discussed and followed. ` 

A raiyat, who by virtue of the presumption under 
section 50 (2) is deemed to have held ata rent which 
has not been changed from the time of the Permanent 
Settlement, comes within the definition of a raiyat 
holding at a fixed rate within the meaning of section 
4, sub-section (8) (a). [p. 96, col. 1.] 


Appeals against the decrees of the 
Subordinate Judge, first Court, Pabna and 
Bogra, dated the 23rd June 1914, affirming 
those of the Officiating Munsif, first Court, 
Pabna, dated the 2nd April 1913. 


FACTS of the case appear from the 
judgment. 

Babu Sarat Chandra Roy Ohowdhury (with 
him Babu Jogendra Narayan Mcjumdar), for the 
Appellants.—My first point is that the suits 
having been brought under section 106 of the 
Bengal Tenancy Act, the Subordinate Judge, 
who tried the appeals from the decision of 
the Munsif to whom the suits were transferr- 
ed by the Settlement Officer, had no jurisdic- 
tion to try the appeals. It is the Special 
Judge only who can exercise his special 
jurisdiction in settlement cases. 

_ The next point is that the Courts below 


have erred in holding that the tenants are 
entitled to the presumption under section 50 
(2) of the Bengal Tenancy ®Act. 

In order to raise a presumption under 
section 50 (2), it must be clearly shown 
that the rent was not changed and it was 
regularly paid for a period of 20 years im- 
mediately before the institution of the suit— 
Refers to Sham Lal Ghose v. Boistab Churn 
Muzoomdar (1). In this case there was pay- 
ment for 11 years only by the tenant and no 
payment at all for 9 years. So how can it be 
said that the rent was not changed for 20 
years immediately before the institution of the 
suit? The presumption arising under section 
50 (2) of the Bengal Tenancy Act cannot be 
applied to the facts and circumstances of 
this case. 

Then tbe presumption under section 50 
cannot make the defendant an occupancy 
rayat a kayami mokurart tenant. By virtue 
of this presumption under section 50 (2) he 
ean only claim to be a raiyat whose rent 
is not enhanceable. This is evident from 
the wording of section 50. Section 50 is 
introduced only to prevent enhancement of 
rent, 

[Frerorer, J.— Section 50 lays down the 
rules and presumptions as to fixity of 
rent. | 

It lays down only the rules and presump- , 
tions as to the amount of rent. : 

[ RrcHaapson, J.— But look at the marginal 
note of the section. | 

According tothe Privy Council ruling I 
am not bound to take the marginal note as 
a safe guide in construing the wording of 
the section. Your Lordships will kindly 
notice the heading of the Chapter. 

I submit that by uniform payment of rent 
for 20 years an occupancy raiyat cannot be 
raised to the status of a raiyat at fixed rates 
but only his rent becomes protected from 
enhancement. 

Babu Shib Ohandra Palit, (with him Babu 
Brojo Lal Chakraburiy), for the Respondent, 
referred to Ahmed Ali v. Golam Guffoor (2). 


JUDGMENT, 


Fiercusr, J,—These are three appeals 
preferred by the plaintiffs againsta decision 


(1) 7 W, R. 407. 
(2) 11 W. R. 432 3 B. L. R. App. 40. 
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. of the learned Subordinate Judge of Pabna, 
dated the 23rd June 1914, affirming the 
decision of the Munsif of the same place. 
The suita were originally instituted under 
the provisions of section 106 of the Bengal 
Tenancy Act. The Revenue Officer acting 
under the first proviso of that section 
transferred the suits to a competent Civil 
Court, the competent Civil Court being the 
Court of the Munsif. From that decision, 
appeals were preferred to the lower Appel- 
late Court and from the decision of the lower 
Appellate Court the plaintiffs have appealed 
to this Court. 


The first point that has been urged in 
these appeals is that the learned Subordinate 
Judge had no jurisdiction to hear the appeals 
from the decision of the Munsif in these 
cases, That seems to me to be an untenable 
argument. The cases having been transfer- 
red under section 106 of the Bengal Tenancy 
Act to a competent Civil Court, the compe- 
teney of the Civil Court would be ascertained 
under the Civil Procedure Code and the 
attributes of the competency of that Civil 
Court, namely, that its decision would be 
subject to certain rights of appeal, would 
follow from the transfer, The argument 
that has been put forward in these appeals 
on behalf of the plaintiffs-appellants, namely, 
that there could only be appeals in these cases 
to the Special Judge because the suits were 
instituted before the Settlement Officer has 
clearly no foundation on the wording of the 
Act, 


The other point that has been raised is 
as to whether the tenants could claim the 
benefit of the presumption arising under 
section 50 of the Bengal Tenancy Act. 
These tenants who have been entered in 
the Record of Rights as tenants holding at 
a fixed rate of rent appear to have 
purchased their holdings from the former 
tenants. The suits which we are now 
considering in appeal were brought to 
rectify the entries that these tenants were 
holding ata fixed rate of rent. The Record 
of Rights, was, therefore, clearly in favour 
of the tenants and, when the matter came 
on for hearing in the lower Appellate Court 
the Judge made this finding: —“The presump- 
tion of section 103 B (5) is also in defend- 
ants’ favour and the plaintiff has not 
been able to rebut it.” Clearly, therefore, 


the Judge found, amongst other things, 
acting on the presumption under section 
103 B (5), that the tenants were ratyats. 
Having found that they were ratyats, he 
was entitled to address himself to the 
terms of section 50 (2). Seetion 50 (2) 
enacts that “If itis proved inany suit or 
other proceeding under this Act that either 
a tenure-holder or ratyat and hispredeces- 
sors-in-inlerest have held ata rentor rate 
of rent which has not been changed during 
the twenty years immediately before ithe 
Institution of the suit or proceeding, it shall 
be presumed, until the contrary is shown 
that they have held at that rentor rate of 
rent from the time of the Permanent Settle- 
ment.” Now, what appears in these cases is 
that, for many years prior to the purchase 
by the defendants, rents had been paid 
by the tenants at a uniform rate and that, for 
the eight or nine years that have elapsed since 
the purchase by the defendants, no payment 
of rent has beenmade. The Judge, there- 
fore, found that the rent had not been 
changed during the twenty years immediately 
before the institution of the suits. In my 
opinion, the Judge was clearly entitled to 
do so. The decision in the case of Ahmed 
Ali v. Golam Guffcor (2), is clearly to that 
effect and, I think, that the following 
remarks made by Mr. Justice Dwarkanath 
Mitter in the course of his judgment con- 
clude the matter:—''We frequently find that, 
in dealing with this presumption, the Courts 
below, instead of addressing themselves to 
the real question at issue, namely, whether 
the rent has been changed or not, confine 
their enquiry to one point, namely, whether 
one uniform rate has been paid or not, 
There may be cases in which a raiyat might 
not have paid his rents for many years 
prior to the institution of the suit for 
enbancement; butif there has been no change 
in the rent payable by him, heis not to be 
deprived of the presumption which the law 
has expressly laid’down for his benefit, 
The payment af a uniform rate is one 
mode of showing that the tenure was 
held at a uniform rate; but what is only a 
particular mode of proceeding to the 
solution of a question ought not to be 
confounded with the question itself.” These 
remarks seem to me to apply just as 
much tothe terms of the present Act as 
to the Act of 1859 and the view of the 
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learned Judge whose opinion I have cited 
seems to me to be the only possible view 
to take upon the words cf the section. 
That being so, the learned Subordinate Judge 


in these cases was clearly entitled to come ` 


to the conclusion as he did that, during the 
twenty years immediately before the institu- 
tion of the suits, the defendants and their 
predecessors-in-interest had” held at a rent 
or rateof rent which had not been changed 
from the time of -the Permanent Settle- 
ment. Having made that finding under 
sub-section (2) of section 50, by virtue of 
the presumption contained in sub-section (1) 
of the same section, the tenants were deemed 
to have held at a rate of rent which had 
not been changed from the time of the 
Permanent Settlement and, as such, they 
wera not liable to have their rents enhanced. 
That obviously comes within the definition 
of a raiyat holding at a fixed rate as 
mentioned in section 4, sub-section (3) (a). 
A tenant so holding is a raiyat holding at 
a rate of rent that is fixed in perpetuity. 
That being so, the decision arrived at by the 
learned Judge of the Court of Appeal below 
is, in my, opinion, correct, The present 
appeals, therefore, fail and ought to be 
dismissed. The respondents in Appeals Nos. 
3709 and 8710 are entitled to their costs in 
these appeals, There will be no order as to 
eosts in Appeal No. 2955. as the respondent 
does not appear in that appeal. 
RICHARDSON, J.—I] agree. 


Appeal dismissed, 


“PATNA HIGH COURT. 
Seconp Civit Appear No. 2106 or 1915. 
July 24, 1916. 
Present:—Mr, Justice Mullick and 

Mr. Justice Atkinson, - 
Moulvi Syed TAJMULALI— 
Derexpant—APPELLANT 
VeTSUS 
JAGA MOHAN DAS—PpAINTIFE — 


RESPONDENT. 
Hindu Law~—Adoption— Joint property, self-acquired 
property how converted into. h 
To convert self-acquired property into joint pro- 
perty, a clear intention to waive the separate right 
f the owner must be established. Such intention 
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will not be inferred from acts which may have been 
done out of kindness and affection. [p. 97, col. 2.] 

The mere tie of adoptive father and son is not suffi- 
cient to show an intention to convert self-acquired 
property into joint property. [p. 97, col. 2.] . 

Rama Krishna Rao v. Conrt of Wards, 22 M. 388; 
26 I. A, 83; 1 Bom. L. R. 277; 3 C. W. N. 415; 7 Sar, 
P. O. 481; 9 M, L. J. Sup. 1;8 Ind. Dec (Nn. 8.) 276, 
referred to. 


The mere fact that a Hindu and his adopted son 
lived together and the latter assisted the former in 
working his self-acquired property, is not sufficient 
to show an intention on the part of the father as 
owner of bis self-acquired property, to throw it into 
the common stock for the benefit of both himself and 
his adopted child, so as to.make the property joint 
property. [p. 97, col. 2.] ; 


Second appeal from the decision of the Sub- 
ordinate Judge, Cuttack, dated -the llth 
June 1915, reversing that of the Additional 
eae Kendrapara, dated the 14th April 

4, 


Mr. .Suresh Chandra Chakravarty and 
Dr. S. O. Basak, for the Appellant. 
Mr. M. S. Das, for the Respondent, 


' JUDGMENT. 


ATKINSON, J—The plaintiff, who is the 
adopted son of defendant No. 5, brings 
this action for a declaration that he is 
entitled. to the extent of eight annas in. 
terest in the properties Nos. 1, 2, 3, 4,5 and 
6 jointly with the defendant, who is entitled 
to the other eight annas of the said 
property, The plaintiff's case as made by . 
his pleading is to the effect, set forth in 
paragraphs 3, 4and 5 of the plaint, that 
the properiy in suit was the ancestral 
property of Hari Das, more particularly as 
to Nos. 4 and 5, and that the other properties 
sprang out of the income or accumulations 
of the ancestral property and so themselves 
became joint property; and- as the plaintiff 
was the adopted son of the defendant Now 
5 and the properties Nos. 1, 2, 3, 4, 5 and 6 
were ancestral property, he, the plaintiff, 
was entitled to share jointly with his adop- 
tive father in all these properties, Mat- 
ters were brought toa head by the disposal 
of certain of these properties by the defend- 
ant No.5. He disposed of the property 
No. 1 by one deed, Nos. 2 and3 bya 
second deed, and a third deed disposed of 
the properties Nos. 4, 5 and 6 to the 
other defendants. These- three deeds were 
dated the 8rd Mareh 1913. Now, the 
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learned Officiatyig Munsif found in favour 
of the plaintiff on the question of adoption, 
but against the plaintiff asto the properties 
in suit being ancestral property. The Mun- 
sif held that the properties in suit were 
self-acquired properties of defendant No. 5. 
From that decision there was an appeal 
and the case was tried by the Subordinate 
Judge. On the appeal the plaintiff made 
a case essentially different and distinct 
from: the case he had made before the 
Munsif, His case on appeal was first 
that he tried to establish that the property 
was ancestral, but clearly the learned 
Judge disbelieved it, and found that 
he had not established the case which he 
sought to make by his pleading. He, the 
plaintiff, then attempted to establish a 
different case, namely, that all the properties 
in suit were the self-acquired property of 
defendant No. 5 and that by thecourse of 
events and the relationship of the parties the 
properties in question had become the joint 
family property of the plaintiff and defendant 
No. 5. . 

The learned Judge, in our view, alto- 
gether lost sight of the essential principles 
which should have guided him in coming to a 
right determination on the facts of this case. 
He says: “the evidence on the plaintiff’s side 
is to the effect thatall these properties used 
to be managed by the plaintiff for several 
years. In the absence of any evidence to 
show that the plaintiff did so exclusively for 
defendant No. ò, it is only natural to infer that 
he did it for both.” We think that that con- 
clusion was a complete error in law on the 
part of the learned Judge, and that he could 
not draw any such inference from such facts 
to warrant the conclusion that it was intended 
thereby that the self-acquired property of 
defendant Nv. 5 should, by reason of the facts 
stated, have become the joint property of the 
plaintiff and defendant No.5. He further 
says: “no doubt a clear intention to waive the 
separate rights of the owner is to be establish- 
ed; but considering that the parties 
are father andson and that the defendant 
No.5 had no other tie up to that time, such an 
intention is to beinferred from the manner in 
which the properties were treated.” We 
likewise consider that that was a complete 
misconception of what the law is. The law 
seems to be clearly summarized in Mr, Mayne’s 
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book at page 356 when he says: “to create such 
a title by way of joint property or to convert 
self-acquired property into joint property, 4 
clear intention to waive the separate right of 
the owner must be established and will not be 
inferred from acts which may have been done 
out of kindness and affection.” The mere tie 
of adoptive father and son is not sufficient to 
show an intention to couvert self-acquired 
property into joint property, and that view is 
strongly supported by the leading case of Sr 
Rama Krishna Rao v. Court of Wards (1). 
At page 390 their Lordships of the Privy 
Council state (and in that case the Raja had 
declared that he wished to constitute his 
adopted son his heir) that “There is nothing 
about the Raja not exercising any power 
which he might have by law of making a Will. 
Saying he had constituted the appellant heir 
to his property means only that he had given 
him the same right of inheritance as a natural 
son would have. Mr. Mayne’s argument, if 
their Lordships rightly understood it, that 
there was an implied contract not to make a 
Will, the consideration for ib being the giving 
of the son by the natural father, is a novel 
one and without any authority to support it. 
If it were right an adopted son would be in a 
higher position than a natural son.” 

Tn this case all that can be said in favour 
of the plaintiff is that he lived with his 
adoptive father and that he assisted him in 
working the property. But these acts do not 
warrant, nor are they in themselves sufficient 
to show, an intention on the part of defendant 
No. 5 as owner of his self-acquired property to 
throw it into the common stock for the benefit 
of both himself and his adopted child so as to 
make the property joint property. There was 
no evidence to support the plaiatiff’s alter- 
native case, and as he failed conspicuously in 
both Courts on his original case, we see no 
necessity to send the back for any fresh form 
of trial. We think that the justice of the case 
will be suffiziently met by allowing the appeal 


and dismissing the suit with costs in all 
Courts. 
Motuick, J.—I agree. 
Appeal ullowed. 


(1) 22 M. 333; 261. A. 88;1 Bom. L. R. 277; 3 C. 
W. N. 415; 7 Sar. P. C.J. 481;9 M. L. J. Sup. 1;8 
Ind. Dee. (N. s.) 276, 
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RAMASWAMY OHETTY V, MA U THA, 
LOWER BURMA CHIEF COURT. 
Ssconp Crvin Aprea No 101 or 1916, 

August 31, 1916. 
Present:—Mr. Justice Ormond. 
O. R. M. RAMASWAMY CHETTY — 
ÅPPELLANT 
VETSUS 


MA U THA— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 
66, 90—Hwecution—Sale—Notice to judgment-debtor, 
omission to grve—Irregularity. 

Omission to give notice to the judgment-debtor of 
an execution sale of his property is more than a 
mere irregularity and renders the Court sale void. 


ft Jii 


INDIAN 


Ramessuri Dassee v. Doorga Dass Chatterjee, 6 O. 
103; 7 C. L. R. 85; 3 Ind. Dec. (N. s.) 68, referred to. 


Mr, Naidu, for the Appellant. ; 


JUDGMENT.—The respondent applied o 
the 16th August 1911 to set aside a 
Court sale made on the 8rd March 1910. 
She has been successful in the lower 
Courts, both of which found that the 
appellant had kept the knowledge of the 
sale from the respondent by fraud. The 
appellant was the assignee of a mortgage- 
decree for Rs. 3,800, plus costs, against 
the respondent and her husband. Appel- 
lant’s name was put on the record as 
decree-holder before the 2nd September 
1909, on which date the warrant of attach- 
ment issued. Onthe 3rd November 1909 
all parties were either present or represent- 
ed by Pleaders, and it was agreed that 
the sum of Rs. 87-1-6 was due to the 
appellant. On the 10th of January 1910 
Pleaders of both parties being present, 
execution was granted as prayed for. On 
the 2Zlst of January 1910 an order was 
made for the sale of this property on the 
3rd of March 1910; the respondent was 
not represented. No notice was even 
issued by the Court to the respondent as 
to the date of the sale. The appellant ard 
the process-server both state that the pro- 
clamation of sale was posted on respondent’s 
house in the presence of certain witnesses. 
Two of those witnesses, whom both Courts 
have believed, have stated that that was 
not so, namely, that no proclamation was 
ever posted up in respondent’s house in 
their presence. Both Courts have found 
that the respondent did not know of the 
sale until sbe learnt it from a Pleader 
subsequently. It is contended that thongh 
the respondent did- not receive a notice 
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CHAMRU SATPASTI v. DIRBA BABU. 
or that no notice issued, it was not the 
fault of the appellant; an that no fraud 
can be imputed tothe appellant whereby 
he prevented the respondent from*knowing 
of this sale. 

Iamnot disposed to interfere with the 
concurrent findings of both the lower 
Courts; the fact that the property was 
bought by the appellant for Rs. 1,000 where- 
as according to the price realised by the 
other half which had been previously sold 
by Court, the price should have been 
over Rs. 3,000, and the fact that the appel- 
lant tries buat fails to prove the posting 
of the proclamation of sale, would go to 
warrant the finding that the appellant 
was guilty of fraud and intentionally kept 
the knowledge of this sale from the re- 
spondent. But even if the appellant is not 
guilty of fraud, a Court sale without any 
potice having been issued by the Cvurt 
renders that Court sale void: it is more 
than an irregularity: see the case of 
Ramessurt Dassee v. Doorga Dass Chatterjee 
(1). The appeal is, therefore, dismissed. 


Appeal dismissed. 
(1) 6 C. 103;7 O. L. R. 85; 8 Ind. Dec. (N. s.) 68. 


PATNA HIGH COURT. 
Sreconp Civiu Appeat No. 3209 or 1914, 
July 24, 1916. 

Present: —Mr. Justice Mullick and 
Mr. Justice Atkinson. 
CHAMRU SATPASTI AND otnzers—— 
DEFENDANTS—APPELLANTS 
VETSUS 


DIRBA BABU—PLAINTIFF—RESPONDENT, 

C. P. Tenancy Act (XI of 1898), ss. 95, 46, 47— 
Jurisdiction of Civil Courts—Suit based on trespass 
—~Mortgagee, foreclosure by, of tenancy—Applicability 
of ss. 46, 47. ` 

The provisions of the Central Provinces Tenancy 
Act do not apply toa suit based on trespass and a 
Civil Court has jurisdiction to entertain such a 
suit. [p. 99, col. 2.] 

Icharan Singh v. Nilmoney Balidar, 35 C. 47C; 7 C. L. 
J. 499; 12 O. W. N. 636; Bhandi Singh v. Ramadhin 
Rai, 20. L. J. 359; 30 C. W. N. 991; Dayaram Patel 
Lodi v. Shaiigram Lodhi, 16 U. P. L. R. 135, referred 
to. 
Quzve.—Whether the provisions of sections 46 and 
47 of the Central Provinces Tenancy Act would 
apply to the case of a mortgagee who forecloses and 
goes into possession of a tenancy within the pro- 
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visions and terms af the Act undera decree ina 
foreclosure suit, [p. 100, col. 1.] 


Second appeal from a decision of the 
District Judge, Sambalpore, dated the 11th 
November 1913, affirming that of the 
Subordinate Judge, Sambalpur, dated the 
19th November 1912. 

Mr, J. N. Bose, for the Appellants. 

Mr, M. S. Dass, for the Respondent. 


JUDGMENT. 


ATKINSON, J.—The facts of this case must 
be fully stated and understood before one 
can apply the provisions of the Certral 
Provinces Tenancy Act of 1898. The 
plaintiff, who is a minor, is the landlord 
or lambardar of Mouza Chichinda, having 
succeeded thereto in 1902 on the death 
of his father Niranjan Babu. Magu Bhoi, 
Bama Bagar and Niladri Biswal were 
occupancy tenants holding ratyaiz holdings 
in Mouza Chichinda from the plaintiff as 
their landlord. These tenants have been 
dispossessed of their holdings, and the 
defendants are in possession of the lands 
formerly in the occupation of the plaintiff’s 
tenants. It is not proved in this case 
how the defendants acquired their right 
to possession in the lands, tha subject- 
matter of this suit, The plaintiff has no 
knowledge of their title beyond mere 
hearsay, and he brings this action against 
the defendants as trespassers, alleging that 
they have no claim, right, title or interest 
to the lands in dispute and are not in 
fast his tenants but trespassers. 


This suit was instituted on the 13th 
September 1912, and the plaint was filed 
on the 16th September 1912. The 
defendants on the 19th November applied 
by petition for time to file their written 
statement; time for so doing was granted 
by the Subordinate Judge, but the defendants 
failed to file their written statements 
within the time allowed, and applied again 
for a further extension of time; but the 
prayer of their second petition was refused, 
and the case was fixed for a definite day 
for hearing, when the defendants did not 
appear to resist the plaintiff’s claim in this 
action, Accordingly the Subordinate Judge 
called upon the plaintiff to prove his case 
and this be did, by calling one witness 
who alleged on cath that the plaintiff was 
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the proprietor of the pròperty in suit, and 
that the defendants were holding the 
disputed land without any right. Upon 
this evidence the learned Subordinate Judge 
ex parte gave a decree for possession of 
the disputed land in favour of the plaintiff 
with costs and interest at 6 per cent. 

No proof was given of how the defend- 
ants derived their title and the simple 
allegation made against them was that they 
were trespassers. In paragraph 4 of the 
plaint it is suggested that the defendants 
allege that they got possession of the lands 
in suit by foreclosing some mortgages in 
their favour by the aforesaid tenants; but 
the plaint further alleges that the plaintiff 
has no knowledge of any such mortgage, 
and that if it existed the same is void. 
The only proof that is given is to show 
that the defendants are merely trespassers 
and not transferees or assignees of the 
original tenants. 


It appears to us that the provisions of 
the Central Provinces Tenancy Act (XI, 
of 1898) do not apply to the facts 
of the present case, and that consequently 
the Civil Court is not deprived of jurisdiction 
to hear and dispose of the present action 
under the provisions of the Statute referred 
to. The claim is based on trespass, and 
the defendants are proved to be in occupation 
of the lands without colour of title and are 
thus trespassers. If it had been shown 
by the defendants by evidence that they 
had succeeded under some mortgage made 
to them by the previous tenants, and that 


they were in occupation of the lands 
under such mortgage or transfer, then 
perhaps the provisions of the Central 


Provinces Tenancy Act might be deemed 
to apply, such mortgage being an assign- 
meut or dealing with the tenants’ rights 
in their holdings in contravention of the 
provisions of section 46 of the Statute. 
If such were the facts it would appear 
to us that then the case would be one 
properly entertainable by the Revenue 
Officer under the provisions of section 47, 
and that, as he would have jurisdiction 
to put either the heir or heirs of the 
original tenants or the landlord in posses- 
sion of the holdings transferred by the 
tenants in contravention of the provisions 
of section 46, the jurisdiction of the Civil 
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Court would be ousted under the provisions 
of section 95. 5 

The case of Icharan Singh v. Nilmoney 
Balidar (1) recognises this to be settled 
law, and it is stated there by the Judges 
at page 473: “That it is an elementary 
principle when statutory rights and liabilities 


are being created ard jurisdiction has 
been conferred upon a special Court for 
the investigation of matters which may 


possibly be in controversy, such jurisdic- 
tion is exclusive and cannot concurrently 
be exercised by the ordinary Courts,” and 
the Judges rely on the case of Bhandi 
Singh v. Ramadhin Rai (2) and on the 
ease of Dayaram Patel Lodhi v. Shaligram 
Lodhi (3). 

However, the fasts of the present case 
in no way resemble the foregoing supposi- 
tion. Jt will have to be considered at 
some later stage whether in the case where 
a mortgagee forecloses and goes into 
possession of a tenancy within the provisions 
and terms of the Central Provinees Tenancy 
Act under a decree in a foreclosure 
mortgage suit, the provisions of sections 46 
and 47 of that Act would apply to any 
such ease. We are rather inclined to 
think that they would not, because the 
mortgagee is in possession, not by virtue 
of the mortgage, but by virtue of a decree 
of the Civil Court founded upon the mort- 
gage; and that consequently his possession 
is not attributable to the mortgage but 
to the decree in which the mortgage itself 
has become merged. 

lt is unnecessary to decide this ‘point 
jnasmuch as in the present case the claim 
is based on trespass; and consequently we 
are of opinion that the jurisdiction of the 
Civil Court is not ousted, and we shall 
declare that this action is maintainable 
and that the decree pronounced by the 
Subordinate Judge was right and valid and 
cannot be impeached, 

Accordingly we discharge the Rule of 
the 12th February 1915 and maintain 
the decree of the Subordinate Judge as 


pronounced by him. We award to the 
plaintiffs their costs of this appeal. 
Munuics, J.—I concur, 
Appeal dismissed. 


(1) 35 0.470; 7 C. L. J. 499; 12 C. W. N. 636. 
(2) 2 0. L. J. 869; 10 C. W, N. 991. 
(8) 16 0. P. L. R. 135, 


MADRAS HIGH #OURT. 

SECOND CIvIL ApreaL No 75 or 1915, 
Janvary 16, 1917. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 

K. PARTHASARATHY AYYANGAR AND 
OTBERS — PLAINTIFFS — APPELLANTS 

versus . 
AUTHARI PERIA KUPPA NAICKEN anp 
otaers— Devenpants Nos. 1 To 6— 


RESPONDENTS. 

Document, construction of—Grant of fishery right to 
‘gramattars’—~Claim, exclusive, by mirasidars, main- 
tainability of —Parties, proper—Civil Procedure Code 
(Act F of 1908), O. I, r. 3. 

By the terms of a pattah Government leased a 
right of fishery for a term of five’ years to the 
‘qramaitars’ of a village. The plaintiffs filed a suit 
for a declaration of their exclusive right to the 
fishery as the mirasidars of the village and for 
damages for wrongful enjoyment of the right by 
the defendants, who were only Government ryots: 

Held, (1) that the term ‘gramattars’ neither meant 
miraoidars alone, nor all the inhabitants of the 
village irrespective of whether they owned lands in 
the village-or not, but meant those of the village 
commanity who held lands under the Govern- 
ment; [p. 16], cols. 1 & 2 ] 

(2) that plaintiffs’ claim for exclusive right was 
untenable; [p. 101, col. 2.1 

(3) that the Government was a necessary party 
to the suit. [p. 10], col. 1.] 


Second appeal against the decree of the 
District Court, Chingleput,in Appeal Suit 
No. 365 of 1912, preferred against that 
of the Court of the Additional District 
Munsif, Chingleput,in Original Suit No. 26 
of 1913. 


Mr. D. A. Govindaraghara Adyar (with 
him Mr. D. S. Veeraraghava Aiyar), for the 
Appellants. 

The Advocate-General (with him Mr. N. 
Rajagopalachariar), for the Respondents. 


JUDGMENT. 


Sapasiva AIYAR, J.—The plaintiffs are the 
appellants before’ us and their suit was 
based on theiralleged exclusive right in two 
tanks in a village in the Chingleput Dis- 
trict. The Special Settlement Officer leased 
the right of fishery for a term of five years 
to the “gramattars” in 1916, reciting and 
reserving in the pattah (Exhibit F) full 
powers to refuse a renewal of the lease at 
the expiry of the term. The plaintiffs claim 
in their plaint two reliefs, one of which 
is a declaration of the right of the mtrasidars 
of the village tu the eaclus‘ve right to the 
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fishery in the plaint tanks. Ido not think 
that in this suif to which the Government 
has not been made a party, such a relief 
(which assumes that nobody ineluding the 
Government has any right to prevent the 
enjoyment of the fishery by the plaintiffs at 
any time) can be granted. 

The other relief claimed in the plaint 
is the recovery of pecuniary damages from 
the defendants who enjoyed the fishery rights 
in the years 1909, 1910 and 1911 without 
the permission of the plaintiffs, who brought 
this suit on behalf of all the mzrasidurs of 
the village against the defendants as repre- 
senting those inhabitants of the village who 
belonged to the Vanniah caste and who are 
not mérasidars, whether they do or do not own 
lands and hold patiahs as Government ryots. 

The District Judge’s finding (as I under- 
stand his judgment) is that the plaintiffs 
have uot proved (a) that the fishery right 
belonged to the mérasidars alone or (b) that 
the lease of 1910 to the “gramaitars” meant 
a lease in favour of the mirasidar land-owner 
alone. On these findings he held that the claim 
for damages put forward by the plaintiffs as 
representing the mirasidar landowners alone 
cannot be sustained. He, therefore, dismissed 
the plaintiffs’ suit. 

Several very interesting questions were 
ably argued before us on both sides, but it 
is .necessary to deal with only a faw of them 
for the disposal of this seeond appeal. 


a “Gramaitars’ means no doubt literally 
all the inhabitants of the village,” but 
it is difficult to hold that every mau, woman 
and child in the village, whether owning 
lands or not, was intended to be given a 
share ger capita in the fishery right under 
the patta Exhibit F. I think thatin Ex- 
hibit F, the word means those only of the 
village community who held lands in the 
village under the Government and that 
under Exhibit C these alone wera intended 
to be given the fishery lease right, each such 
landowner having a share in that right 
proportionate to the revenue paid on his 
holding tothe Government. That “gramat- 
` tars” included only the mérasi landowners 
and did not include the pattahdars or ryots 
who held lands under Government without 
mirast rights is the contention of the plaintiffs, 
but I am not satisfied that the District 
„Judge misconstrued any documentary eyi- 


dence when he arrived at the conclusion 
that the plaintiffs have not proved their above 
contention. 

If so, the defendants, so far as they are 
landowners and pattahdars though not mirast- 
dars, were co-lesseas with the plaintiffs (re- 
presenting the mirasidar landowners) and 
this suit for damages on the allegation that 
none of the defendants had any right in the 
lease (the suit being not a suit for son- 
tribution) was, in my opinion, rightly dis- 
missed by the lower Appellate Court. I 
would, therefore, dismiss this second appeal 
with costs. I might notice, in conclusion, 
that the learned Advocate-General for the 
respondents contend:d that the village was 
not a mirasi village at all and that there were 
no landowners in if owning the mirasi right 
in ten shares as alleged in the plaint. The 
above allegation in the plaint, however, 


‘though traversed in the written statement, 


seems not to have beer seriously disputed by 
the defendants afterwards and some of the 
defendants’ own witnesses speak of shares and 
mirasidars. Of course, the Government is 
not bound by the plaintiffs’ allegations or 
the defendants’ implied admissions, but I 
think that so far as this litigation is con- 
cerned it should be decided on the basis 
that there is a distinction in this village 
detween miras: landowners and ordinary ryoti 
lanagowners. 

SPENCER, J.—I entirely agree. 

The plaintiffs set up exclusive fishery 
rights on behalf of the miérasidars of their 
yillage whom they claim torepresent. The 
defendants denied the plaintiffs’ exclusive 
rights and set up exclusive rights on behalf 
of the Vanniah residents. 

The District Judge, reversing the first 
Court’s judgment, found as a fact that the 
plaintiffs had not established an exclusive per- 
manent right in themselves as mzrasidars. 


1 think we must accept this finding. Ex- 
hibit A, which is produced by plaintiffs, 
itself shows that the Government have ra- 
served a right tosuspend the issueof pattas 
to fish after the expiration of five years from 
1919. -It negatives the existence of private 
rights beyond the period to which it relates, 

The other Exhibits filed on bahalf af 
plaintiffs do not make it clear whether 
the persons who enjoyed the fishing in pre- 
vious faslis were mirasidrs or pattadary 
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of the village or merely residents. The 
names given in these documents are merely 
the names of those who paid the assessment 
on behalf of the community. The case, more- 
over, did not depend solely on the inter- 
pretation to be put onthe documentary evi- 
dence. A number of witnesses were 
examined. It is unnecessary to refer to the oral 
evidence, as the issue decided by the District 
Judge was really an issue of fact with 
which we cannot in second appeal inter- 
fere. The fact that the defendants set up 
an exclusive right in themselves as Vanniahs 
did not absolve the plaintiffs from the 
necessity of proving their own title and the 
title of the class of persons whom they 
claim to represent to the exclusion of others. 
There is no other point of law. I agree 
that the second appeal should be dismissed 
with costs. 
Appeal dismissed. 
V.R.P. 


PATNA HIGH COURT. 
Fiast Civin Appeat No. 426 or 1913, 
June 27, 1916. 
DPresent:— Mr. Justice Roe and 
Mr. Justice Jwala Prasad. 
GAJADHUR PRASAD— 
Derenpant— APPELLANT 
VETEUS 


THAKUR PRASAD SINGH— 


Praintige— RESPONDENT. 

Limitation Act (IX of 1908), Sch. 3, Arts. 110, 116— 
Bengal Tenancy Act (VIII B. O of 1885), Sch. HI, 
Part I, cl. (2)—Rent, suit for arrears of, by assignee 
of landlord— Registered. lease—Limitation. 

An assignee of arrears of rent from a landlord is 
not a landlord within the meaning of the Bengal 
Tenancy Act. Therefore, a snit by an assignee for 
arrears of rent is governed not by clause 

` \2) of Part I, Schedule 111 of the Bengal Tenancy 
Act, but by Article 110, Schedule I of the Limitation 
Act, whereby the period of limitation is restricted 
to three years from the date on which rent fell 
due. [p. 108, col. 1.] 

Umesh Chunder Mundul v. Adarmont Dasi, 15 ©. 
221; 7 Ind. Deo. (N. 8.) 782, distinguished. 

Ram Narain v. Kamta Singh, 26 A 186; Iswart 
Pershad Narain Bahi v. Crowdy, 17 C. 469; 8 Ind Dec, 
tN. 8.) 852; Srish Chunder Bose v. Nachim Kazi, 27 C. 
827; 4 6. W.N, 857; 14 Ind. Dec. (x. s.) 542, referred 


to. 

The fact that the assignee is suing on a registered 
lease does not extend the period of limitation to six 
years, vide Article 116 of the Limitation Aot, [p. 103, 
col, 1.] 
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First appeal from a, decision of the 
Subordinate Judge, Bhadhlpur, dated the 
20th August 1912. 

Mr. Dhirendra Nath Dutta, for the Appel- 
lant, 

Messrs. Baldeo Narain Singh and Lal 
Mohan Gangulz, for the Respondent. 


JUDGMENT.—In this case the respond- 
ent has obtained a decree for one year’s 
rent upon a paini lease in writing and 


registered. The appellants appeal on the 
ground that the suit was barred by 
limitation. The respondent was not a 


landlord, but an assignee, holding no title 
as landlord, of arrears of rent due to the 
landlord. The terms of the lease are, that 
the rent shall be payable in four irstal- 
ments, due on the 15th Asin, 15th Pous, 
15th Chait and 15th Asar. The suit was 
for recovery of the four kisis of the year 
1314, and the last of these four kists 
was payable on the l5th Asar 1314, 
which was the 10th July 1907. 

The present suit was brought on the 
29th August 1910. It is urged, therefore, 
by the appellants that the strict three 
years’ rule should apply. On behalf of 
the respondents it is argued that if the 
land is used for agricultural purposes then 
the Bengal Tenancy Act would apply, and 
limitation rons under Schedule III, clause 
(2), from the last date of the year in 
which tbe rent fell due. it is farther 
argued that the patni lease being a registered 
agreement seciion 116 of the Limitaticn 
Act would apply, inasmuch as the fæailnre 
to pay rent was a breach of a contract 


in writing and registered. The latter 
contention is based on Umesh Chu der 
Mundul v. Adarmoni Dasi (l), where the 


money sted for was due npon an agreement 
in respect of certain lands upon which 
salt was to be manufactured. It may be 
fairly said that such money was not rent 
but royalty. 

This case was dissented from in Ram 
Narain y. Kamta Singh (2) and distinguished 
in Iswart feshad Narain Sahi v O.owr’y 
(8). In the case before us the sum cue 
was rent. That point has been folly deait 


(1) 15 C. 221;.7 Ind. Dec. (N. 8.) 782. 
(2) 26 A.138. 
(8) 17 Ç. 469; 8 Ind. Deo. (N. 8.) 852, 


t 


Vol. XXXVII] 


INDIAN OASES, 


103 


SATISH CHANDRA NEOGI t, SARAT SUNDARI DEBYA, 


with in the Full Bench desision in Srish 
Ohunder Bose v. 
tion must, therefore, be governed either by 
Article 110 or by the Bengal Tenancy 
Act, Schedule III, Part I, clause (2), which 
refers to three classes of plaintiffs only, 
(1) a sole landlord, (2) an entire body of 
landlords and (3) one or more co-sharer 
landlords. The assignee of a landlord is not a 
landlord at all, and, therefore, has not the ad- 
vantage of an extension of limitation of three 
years from the date when each kist falls due to 
three years from the last day of the 
agricultural year. A snit by an assignee 
who is not a landlord is not . recognised 
anywhere in the -Bengal Tenancy Act. 
Sach a suit must be governed by Article 110 
of the Limitation Act, whereby limitation 
is restricted to three years from the date 
on which it fell due. Article 116 does 
not alter this period of limitation merely 
because a patni lease has been registered. 
It would be an extraordinary business if 
the landlord himself could not sue for 
rent for more than four years but coald, by 
assigning arrears already barred by limitation 
to a third party, make the tenants liable 
to that third party under Article 116 for 
the arrears of six years, 

We are satisfied that limitation in this 
case runs from the date npon which each 
instalment fell due under the terms of the 
patni lease and that, therefore, the sum 
claimed was barred by limitation. The 
appeal is decreed. 

Inasmuch as the defendant in addition 
to his plea of limitation has seb up various 
grounds of non-liability which in the 
analogous case we have found good reason 
to believe were not taken in good faith, 
we direct that in the lower Court both 
sides bear their own costs and that in 
this Court the respondent pay the costs 
of the appeal. 

This decision upon the questions of 
limitation and costs disposes also of Appeal 
No. 425 of 1913. 


Appeal decreed. 
(4) 27 0. 827; 40. W. N. 357; 14 Ind, Deo. (x. s.) 


Wachim Kazi (4). Limita-. 


CALCUTTA HIGH COURT. 
Appeal FKOM APPELLATAR Deore No. 2167 
or 1915. 

January 30, 1917. 

Present: —Mr. Justice Fletcher and 
Mr. Justice Richardson. 
SATISH CHANDRA NEOGI~ 
DEFENDANT—ÅPPELLANT 
versus 
SARAT SUNDARI DEBYA wipow oF 

- KAILASH CHANDRA NHOGI 


— Puatntirr— RESPONDENT., 

Will, construction of—Family dwelling-house in 
Hindu family, meaning of—Contitional grant of annuity 
Condition, nnpossibility of fulfilment of, effect of. 

Where a testator by his Will granted an annuity 
to his wife by a clause in the Will, which provided 
that on her living permanently in his place of abode 
or family dwelling-house she would get for her 
maintenance Rs. 50 per month out of the estate up 
to the end of her life, and there was a further clause 
in the Will in which the testator stated that he had 
no family dwelling-house but he intended to build 
one, and if he did not doso his executors should 
build a family dwelling-house if they thought 
necessary: 

Held, (on the construction of the clauses that as no 
family dwelling-house was built by the testator or 
by the exeoutors, the widow was entitled to the 


. annuity if she lived elsewhere than in her father’s 


house but not in the abode of the testator. [p. 103, 


col. 1.] 

A family dwelling-house in a Hindu family is a 
place that has a separate and distinct meaning 
which is recognised by every Hindu. [p. 105, col. 1.) 


Appeal against the decree of the Subordi- 
nate Judge, Bogra, dated the 2nd Augast 
1915, affirming that of the Munsif at that 
place, dated the 7th September 1914. 


FACTS material to this report will appear 
from the following extract from the judgment 
of the first Court:— 


“This is a suit for recovery of Rs. 635 
as arrears of maintenance due on a Will. 
In short, the plaintiff's case is that she 
is entitled to recover Rs. 50, asa monthly 
maintenance, from the defendant as he 
ig in possession of the estate of her husband, 
who by his Will settled that maintenance 
upon his estate, and that the plaintiff 
already obtained a decree for maintenance 
at the above rate for a period up to 
Kartick 1817 and that for the subsequent 
period the defendart duly paid Rs, 1,€65, 
out of Rs. 1,700, due up to Bhadra 1320, 
and that as the plaintiff is entitled to 
recover Rs. 635 from the defendant for 
a period from Asvin 1319 to Bhadra 1329 
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and that hence this git, The plaintiff 
farther alleges that the gxeeutors of the 
Will of her late husband did not make 
any bart as provided in the Will and that 
there is no fit and habitable bari at 
Adamdighi and so that the plaintiff is 
residing in a basha at Bogra. The defend- 
ant contests this suit, urging that the 
suit is not maintainable in its present 
form and that the testator had a good 
and habitable bari at Adamdighi and that 
he had a barí also at Benares, aud that 
the plaintiff cannot get any maintenance 
as claimed, as she does not reside in either 
of those baris according to the directions 
in the Will of the testator and that the 
decree alleged by the plaintiff was obtained 
against executors and that the defendant 
is not bound by the same and that the 
decree is collusive and that the defendant 
did not pay any maintenance to the plaintiff 
as alleged by her.” ` 


Baba Sasadhar 
Appellant. 

Babus Broja Lal Chakrabarty and Ramakanta 
Bhattacharjee, for the Respondent. 


JUDGMENT. 


FLETCHER, J.—This is an appeal from a 
decision of the learned Subordinate Judge 
of Bogra, dated the 2nd August 1915, 
affirming a decision of the Munsif of the 
same place. The first appeal is by the 
defendant, The step-mother of the defend- 
ant, who appears to be a young widow, 
brought the suit to recover the arrears of 
annuity given to her under the Will of 
her late busband, the father of the plaint- 
iff. The defence was that the annuity 
was not payable under the terms of the 
Will. Both the lower Courts, after con- 
sidering the Will, have come to the conclusion 
that the annnity is payable. The annnity 
was given to the plaintiff by the 6th 
clause of her late husband’s Will. We 
have not got an official translation of the 
Will, but the translation given to us by 
the learned Vakil who has conducted the 
case for the appellant may be taken as 
correct. lt runs in these terms: “My 
. second wife, Srimutty Sarat Sundari Debi 
living permanently in my place of abod’ 
or family dwelling-house will get for he 
maintenance Rs, 50 per month ont of my 


Roy (junior), for the 


estate up to the end of her life. But 
she shall not get the saida maintenance if 
she does not live a religious life and bear 
a good character and also if she lives in 
her father’s house.” The last clause of 
the Will was a statement by the deceased 
that at present he had no family dwelling- 
house but he intended to build one, and 


“if he did not do so he gave a discretion 


to his executors to build a family dwelling- 
house if tbey thought necessary. It is 
common ground that the deceased had no 
family dwelling-house atthe date of his death 
or at the date of the Will and the executors 
have never erevted a dwelling-house pursuant 
to the discretion vested in them by the 
last clanse of the Will. The plaintiff is 
now living in the town of Bogra. It is 
said, therefore, that this young lady is 
not entitled to any maintenance at all. 
The case set up in the lower Courts 
was that under the terms of the Will, the 
plaintiff had to live in Benares. That 
ease has been properly abandoned in this 
Court. Theyoung lady is a Bengali lady 
and it is impossible that the testator should 
have in view that his youthful widow 
should go ont of Bengal altogether and 
reside alone in the United Provinces, far 
away from all her relations. The slightest 
knowledge of the customs obtaining in 
this country would at once tell any one 
that such a provision would not have been 
contemplated by the testator. 


The next suggestion was that the plaintiff 
was bound to livein a house at Adamdighi. 
The Judge has found that that is not a 
family dwelling-house. That in my view 
is quite sufficient to dispose of the ques- 
tion as to whether she has to livein the 
house at Adamdighi. But the facts as 
proved on the evidence are quite inconsist- 
ent with the house at Adamdighi being 
the class of dwelling-house that is con- 
templated by clause 14 of the Will, In 
Adamdighi there is a thakurbart and attached 
to it there is a cutchery containing two 
the date of 


rooms, That obviously at 
the Will of the testator could not have 
been a family dwelling-house in which 


the testator contemplated that his youthful 
wife should reside after his demise. It is 
said, and apparently that has been found, 
that the house at Adamdighi hag been 
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enlarged by the defendant and that it 
would be possible for the lady, if she so 
wishes; to go afd reside there with the 
defendant.- But that does not answer the 
description of the family dwelling-house 
contemplated by clause 14 of the Will, 
The family dwelling-house contemplated 
there was a dwelling-house erected by the 
testator or erected by his executors after 
his death, if they thought it necessary. 
Nothing is said in the Will as to any 
family dwelling-house being erected by the 
defendant. The Will when properly construed 
does not mean that, and we are not entitled 
to read into the condition words so as to make 
the condition wider than stated by the 
testator, 


Another question arises on paragraph 6 
of the Will—that is, a forfeiture clause. It 
is with reference to the wife’s residing 
in her father’s house. If she resides in 
her father’s house the gift is forfeited, 
Tt may well be said that the failure to 
observe the .condition as to residing in the 
family dwelling-house does not give rise 
to aforfeiture in the event of her residing 
elsewhere than the father’s house but not 
. in the abode of the testator. The real 
fact is that the condition that the testator 
contemplated in this case, namely, the sub- 
sequent erection either daring his lifetime 
or after his death by his executors of what 
is known as the family dwelling-house, 
which in a Hindu family is a place that 
has a separate and a distinct meaning 
and which is recognised by every Hinda, 
never did arise. The lady, therefore, had 
zo family dwelling-house where she is 
bound to seclude herself during her widow- 
hood. She was not bound to go to the 
enlarged cuichery house because the defend- 
ant wished her to do so, It may be 
that ithe defendant, having regard to his 
position, and perhaps rightly so, feels that 
his dead father’s widow ought not to 
live away from the family. That, of course, 
is a matter which we have nothing to 
do with. We have to adjudicate upon 
the rights of the widow as set out in 
the Will without avy reference as to where 
she ought to live and whether her living 
where she at present lives is or is not 
proper according to the Hindu sneial cus- 
toms, All that we haye to see is whether 
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under tbe circumstances appearing in the 
case, the plaintiff is entitled to receive 
the annuity of Rs. 50 per month given 
to her by the Will of her late husband. 

In that view of the case the present 
appeal fails and must be dismissed with 
costs. 

RICHARDSON, J.—I agree. 

Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Crvin Revision No. 103 or 1916. 
February 2, 1917. 

Present: —Mr, Justice Tudball. 
LACHHMAN DAS—Derenpant— 
APPELLANT 
versus 
AHMAD HASAN—Puatntirr— 
RESPONDENT, 

Appeal—Enecution of Small Cause decree in Munsiy's 
Court, order in, whether appealable—Juvrisdiction--- 
Limitation Act (IX of 1908), s. 19—-Acknowledgmeni, 
what amounts to. 

An order on an application for execution of a 
decree of a Small Cause Court filed in the Court 
of a Munsif, the Small Cause Court having ceased 
to exist, is an order passed by the Nunsif qua 
Munsif and as such is appealable. [p. 106, col. 2; p. 
107, col. 1.) 

A petition by a judgment-debtor in an execution 
proceeding, objecting to his being arrested because 
he is a poor man and asking that the warrant of 
arrest shonld not be executed until his objection 
has been decided, is not an acknowledgment of 
debt within the meaning of section 19 of the Limita- 
tion Act, inasmuch as an acknowledgment must be 
a clear acknowledgment and not be left to gheer 
inference. [p. 107, col. 1.] 

Civil revision against the order of the 
Additional District Judge, Moradabad, 
dated the 5th February 1916. 

Mr. Binode Behari, for the Appellant. 

Dr. Sulaiman, for the Respondent. 

JUDGMENT.—This is & revision 
arising out of the following ciroumstances:— 
Lachhman Das obtained a decree on the 
9th of April 1911 in the Court of Small 
Causes. On the 2lst of December 1911 an 
application for execution by the arrest of the 
judgment-debtor was made. On the 24th 
of January 1912 the application was dis- 
missed on the request of the deoree-holder. 
The warrant of arrest had, however, been 
issued, and on the 5th of February 1919 
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the judgment-debtor filed a petition through 
his Pleader in whieh he said that he 
was a poor man, that he was practically 
starving, and that the warrant of arrest 
should not be executed. The petition 
was not signed by the judgment-debtor 
himself but was signed by his Pleader. 


On the. bih of January 1915 a fresh 
application for execution was filed in 
the Court of the Munsif. The Small 


Cause Court in the meantime had ceased 
to exist. Objection was taken that the 
application was time-barred. The decree- 
holder pleaded that the petition of 5th 
February 1912 contained an acknow- 
ledgment of the existence of the debtand, 
therefore, the application for exetution was 
within time. The Munsif held that the 
application was not time-barred on the 
ground that the petition of 5th February 
1912 did contain an acknowledgment. An 
appeal was preferred to the District Judge, 
who held that the application was barred 
by time inasmuch as the petition of 5th 
February 1912 not having been signed by 
the judgment-debtor himself could not be 
deemed to be an acknowledgment within 
the meaning of section 19 of the Limitation 
Act. He, therefore, set aside the order of 
the first Court and dismissed the application 
for execution. The decree-holder applies 
here in revision. Two points are taken: 
(1) that no appeal lay to the District 
Judge; (2) that even if it did, the petition 
of 5th February 1912 did contain an 
acknowledgment and that under Explanation 
JI of section 19 of the Limitation Act the 
Pleader wasan agent duly authorised by 
the judgment-debtor to make the statement 
in that petition. In regard to the question 
of jurisdiction, the decisions of this Court 
perhaps are a bit conflicting. The later 
decisions are all against the applicant. In 
Mangal Sen v. Rup Chand (1), a Bench 
of this Court held as follows:—‘In other 
words, whatever the intention of the 
Legislature was, we read section 35 of Act 
IX of 1887 in the same sense that we read 
the concluding paragraph of section 25 
of the Code of Civil Procedure.” If 
this view be correct, then the Munsif in 
the present case acted as a Small Cause 


(1) 18 A. 324, A, W.N. (1891) 96; 7 Ind. Deo, 
(N. s.) 205, 
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Court and no appeal lay. But this 
decision has not been ageepted in Sarju 
Prasad vy. Mahadeo Pande (2). In fact it 


was distinctly dissented from, and it was 
also pointed out that in the case of Shiam 
Behari Lal v. Kali (8), one of the Judges who 
was a party to the decisionin Mangal Sen 
v. Rup Chand (1) bad himself decided 
the question of section 35 of Act IX of 1887 
in the opposite way. In Sarju Prasad v. 
Mahadeo Pande (2), it was pointed out that 
in the Calentta and Bombay High Courts 
the opposite view had also been taken 
and their view had been followed in the 
Court at Oudh. It seems to me personally 
that prima facie the order of the Munsif 
was passed by him gua Munsif, and unless 
there is some express provision of law 
taking away the right of appeal, it must 
be held that an appeal did lie. Seetion 35 
of Act IX of 1887 nowhere in clear 
terms takes away the right of appeal 
from an order passed under the circumstances 
such as prevailed in the present case, 
All that it lays down is that “where a 
Court of Small Causes, or a Court invested 
with the jurisdiction of a Court of Small 
Causes, has from any cause ceased to have 


jurisdiction with respect to any case, 
any proceeding in relation to the case, 
whether before or after decree, which, if 


the Court had not ceased to have jurisdiction, 
might have been had therein, may be had 
in the Court which, if the suit out of which 
the proceeding has arisen were about to 
be instituted, would have jurisdiction to 
try the suit.’ In the present case the 
Court of Small Causes having ceased 
to exist, the decree-holder was bound to 
apply for the execution of his decree to 
the Court of the Munsif. Section 24 of the 
Code of Civil Procedure relates to suits 
transferred or withdrawn. In the present 
ease no suit has in fact been transferred 
or withdrawn, and section 24, Civil Procedure 
Code, cannot be read into section 35 of Act 
IK of 1¢87 so as to destroy a right of 
appeal without some express language in the 
Ast. The current of decisions being, in 
my opinion, against the applicant, including 


(2) 29 Ind. Cas. 996; 13 A. L. J.639; 87 A. 450, 
(8) 22 Ind, Cas. 909; 12 A, T. J. 109, 


Vo), XX XVIII] 


INDIAN OASES. 


107 


REBALA VENEATA REDD! V. MANGADU YELLAPPA CHETTY. 


the latest decisions of this Court, I must 
hold that an agpeal did lie. 


In regard to section 19 of the Limitation 
Act, it is quite clear that the District 
Judge overlooked the Explanation II of 
that section. If in the petition of 5th 
February 1912 there is an acknowledgment 
of the debt, it is clear that that petition 
was signed by an agent duly authorized 
by the jndgment-debtor to file it and put 
into it all that it contained. If that docu- 
ment contains an acknowledgment, there 
can be no donbt that it was an acknow- 
ledgment by the judgment-debtor and 
would save time in favour of the decree- 
holder. But it seems to me difficult to 
hold that the language of the petition 
contains an acknowledgment of a debt 
due. My attention has been called to a 
Full Bench ruling in Rahmit Rat v. Satgur 
Rai (4). The petition in that case was 
of a very different nature, In that case the 
petitioner stated that he had asked the 
decree-holder to allow him time to make 
some arrangement for paying off the debt, 
and in consideration of the property being 
ancestral the decree-holder had agreed to 
allow time. There was a clear and distinct 
acknowledgment of the debt. In the 
present case all that the judgment-debtor 
said in his petition of 5th February 1912 
was that he objected to being arrested 
because he was a poor man and he asked 
that the warrant of arrest should not be 
executed until his objection had been 
decided; in other words, it was merely an 
objection to the execution of the decree 
“in the manner sought by the decree-holder. 
It may be said that if he bad paid off the debt, 
or if he had meant that the debt was not due, 
he would have said so in plain language, and 
that the natural inference from what he had 
said was that the debt was due. It seems to 
me that an acknowledgment must be a 
clear acknowledgment and not be left only 
to sheer inference. In the Full Bench 
case there was language the meaning of 
which beyond all doubt was that the debt 
was due. In the present case there is 
simply the bare fact that the man did 
not say that he had paid off the money. 
Such omission cannot be taken as an 


(4) 3 A. 247; 2 Ind. Dec. (xN. s.) 119, 


admission that the debt was due. -In my 
opinion, the petition of 5th February 1912 did 
not contain an acknowledgment at all, and, 
therefore, the application was barred by time. 
The result is that the application is dismissed 
with costs, 

Application dismissed, 


MADRAS HIGH COURT. 
APPEAL Suit No. 78 or 1914. 
December 4, 1916. 

Present: — Mr. Justice Abdur Rahim and 
Mr. Justice Srinivasa Aiyangar, 
REBALA VENKATA REDDI AND oraers— 
Dtrenpanrs Nos. 1 Tto 3— 
APPELLANTS 
versus 
MANGADU YELLAPPA CHETTY anp 
OTHERS—PLAINTIEF AND DEFENDANTS 

{Nos. 4 AND 5— Recponpents. 

Civil Procedure Code (Act V of 1908', O. XXI, rr, 
50,58, 60, Gl—Attachment of property, subject to 
contract for sale—Rights of judgment-creditor—Effect 
of atiachment— Contract for sale, incidents of— Equit- 
able rights of vendee—Transfer of Property Act (IV of 
1882), ss, 40, 54—Trusts Act (II of 1882), s. 91. 

A judgment-creditor attaching property which is 
subject to a eontract for sale can only sell the pro- 
perty subject to that obligation. [p 108, col. 1.] 

This rule, which is one of substantive law, is not 
affected by rules 60 and 61 of Order XXT, Ciril 
Procedure Code, which only relate to procedure, 
[p. 108, col. 2.] 

Section 54 of the Transfer of Property Act is 
not intended to affect any equitable rights which 
may arise under a contract of sale. As under the 
English, so under the Indian Law, the person in 
whose favour a contract of sale has been executed 
becomes the equitable owner of the property, and 
an attaching creditor has no rights against him where 
the attachment has been effected subsequent to the 
contract, [p. 105, col. 2; p. 109, col. 1.] 

Savithri Ammal v. Ramasami, 8 M. L. J. 266; Gutta 
Bapineedu v. Gutta Venkayya, 7 Ind. Cas. 795; 21 M. 
L. J. 82; 8M. L. T. 197, (1910) M. W. N. 440 and 
Madan Mohan De Sarkar v. Rebati Mohan Poddar, 34 
Ind. Cas. 958; 23 ©. L. J. 115;21 0. W. N. 158, 
referred to. 

Quzre.—Whether the term transferee in section 40, 
of the Transfer of Property Act, includes a purchaser 
at Court auction. [p. 108, col. 2.] 


Appeal against the deeree of the Court 
of the Temporary Subordinate Judge, Nellore, 
in Original Suit No. 42 of 1913. 

Mr. T. V. Venkatarama Atyar (with him 
Mr. R. Rajagopala Azyar), for the Appellants 
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Mr, S. Faradachartar,for Mr. A. Krishnasami 
Adyar, (with him Mr. K. Krishnasami Aiyan- 
gar), for the Respondents. 


JUDGMENT.—The appeal in this case 
depends on the question, whether the 
appellants’ father having obtained a contract 
for the sale of the property in dispute 
before it was attached by the lst and 
2nd respondents in execution of a decree 
against defendants Nos. 4 and 5, and having 
also obtained a conveyance of the property 
since the date of attachment, the appellants 
are not entitled to the property ay against the 
execution-creditors. There are at least two 
decisions of this Court which cover the present 
question, Savithrt Ammal v. Ramasami (1) ard 
Gutta Bapineedu v. Gutta Venkayya (2). To 
a similar effect is the decision of the Calentta 
High Court in Madan Mohan De Sarkar 
v. Rebati Mohan Peddar (8). It has, 
however, been strenuously contended by 
Mr. Varadachariar on behalf of the respondents 
that these decisions are wrong and that it 
should -be held that the appellants acquired 
no right to the property by their father’s 
purchase. It is perfectly true, as pointed 
out by the learned Vakil, that having regard 
to section 54 of the Transfer of Property 
Act, a mere contract of sale does not give 
an interest in the property the subject- 
matter of the contract. But nevertheless 
it does create an obligation on the part of 
the vendor to convey the property, that 
obligation being described by the Indian 
Legislature as an obligation annexed to the 
ownership of the property (section 40 of the 
Transfer of Property Act}. If, therefore, a 
ereditor attaches property which is subject 
to such obligation, he is prema facie entitled 
to sell the property but subject to that 
obligation. As pointed out by Justice Wood- 
roffe in the case of Madan Mohan De 
Sarkar v. Rebati Mohan Poddar (3), the 
attaching vreditor is entitled to sell the 
right, title and interest of the judgment- 
debtor of his proprietary rights subject to an 
obligation arising out of a contract of sale, 
the attaching creditor ought not to be allowed 
to sell anything more. It is contended that 
in the third paragraph of section 40 which 

(1) 8 M. L.T 266. 

(2) 7 Ind. Cas 7»5; z1 M. L. J. 823; 8 M. L. T. 197; 
(1910) M. W. N. 440. 

(8) 3t Ind, Uas. 953; 23 0. L, 7, 116; 21 0. W. N. 
125, 


says that “such right or obligation may be 
enforced against a transferee with notice 
thereof, or a gratuitous tran$feree of the pro- 
perty affected thereby, bot not against a 
transferee for consideration and without 
notice of the right or obligation, nor against 
such property in his hands.” The transferee 
referred to is a transferee under a private 
alienation, deriving his title from the owner 
of the property, and does not include any 
person who has purchased the property in 
execution of a decree against a judgment- 
debtor. While we are not prepared to hold 
that this construction suggested by Mr. 
Varadachariar is wrong, we are not quite 
satisfied that the term ‘transferee’ may not 
include a purchaser at Court auction. 
However that may be, as the property has 
net been sold in this case, it is not necessary 
for us to express any final opinion on this 
point, At the same time the principle of the 
section in any case is applicable to the 
question before us. The same principle seems 
to underlie the enastment of section ¥1 
of the Trusts Act, which says:—‘‘Where a 
person acquires property with notice “that 
another person has entered into an existing 
contract affecting that property, of which 
specifie performance could be enforced, the 
former must: hold the property for the 
benefit of the latter to the extent necessary 
to give effect to the contract.” This section 
does not in terms apply, but as we said, 
the principle of ib would be applicable to 
this case. Mr ‘Varadachariar also bases an 
argument on the provisions of rules 60 and ` 
61, Order XXI of the Civil Procedure Code, 
to the effect that if the owuership of the 
property is still in the judgment-debtor, - 
the rights of the jndgment-creditor cannot 
be affected. But these rules relate to 
procedure, while the question before us is 
one of substantive rights of the parties, and 
this cannot be desided by any inference 
derived from a literal construction of these 
rules. 


As regards the English Law, there can be 
no doubt, as is pointed out in the case of Gutia 
Bapineedu v. Gutta Venkayya(2), that the judg- 
ment-creditor would have no rights as against 
a transferee of the property in pursuance of a 
contract entered into before attachment. In 
that law, the person, in whose favour a 
contrast uf sale has been executed, is regarded 
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as the equitable owner of the property. 
Mr. Varadacharfir has argued that this is 
“mot in accordance with the law in India. 
But we are not prepared to say that section 
54 of the Transfer of Property Act was 
intended to affect any equitable rights which 
may arise under a contract for sale. The 
Indian Legislature provides that a contract 
for sale not only gives rise to an obligation, 
but that the obligation so arising should be 
regarded as annexed to theownership of the 
land itself. It may be, as was pointed on 
behalf of the respondents, ‘that the legal 
incidents arising out of a contract of sale 
are not exactly the same as those under 
the English Law. Still it does not seem 
to bs ‘sound sense that when a creditor 
attaches property which is subject to a 
_particular obligation, he should be able to 
override it. Inthe result, the appeal will be 
allowed and the snitdismissed with costs in 
both Courts. 
Appeal allowed. 


VRP. Sat dismissed. 


PATNA HIGH COURT. 
Seconp Civir, Appaat No. 338 or 1915. 
July 24, 1916. 

Present:—Sir Edward Chamier, Kr., Chief 
. Justice, and Mr, Justice Jwala Prasad, 
DHANUKDHARI MAHTON— 
DEFENDANT — APPELLANT 

versus 
Saiyid SERAJUL HU DA--Ptaintive— 
RESPONDENT, 

Bengal Road Cess Act (IX B. C. of 1880), s. 20-— 
Landlord and tenant — Rent, sut for, at higher rate than 
shown in Road Cess Return, maintainability of —Record 
of Rights and jama wasilbaki, entries in, value of— 
Alteration in area of holding, effect of. 

A landlord is not entitled to claim rent at a rate 
higher than that shown in the Road Cess Return, 
unless there has been a material alteration of the 
holding. A mere alteration in the area due cither 
to measurement or fo encroachmené will not take 
the case out of the operation of section 20 of the 
Cess Act. [p. 110, col. 4; p. 11], col. 1.] 

Rameshwar Singh v. Mohendra Narayan Kur, 19 
Ind. Cas. 249, reforred to. g £ 

An ontry in the Record of Rights which only 
raises a presumption, or the jama waslibaki showing 
thé rent for a particular yoar, canuot override the 
statutory prohibition contained in section 20 of the 
Cess'Act. [p. 111, col. 1.] 
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Second appeal from a decision of the 
District Judge, Patna, dated the 29th 
January 1915, reversing that of the Munsif, 
Bankipore, dated the 28th October 1914, 

Mr. Kulwant Sahay, forthe Appellant. 

Mr. Pugh (with him Messrs. Purnendu 
Narayan Sinha and Muhammad Ishaq), for the 
Respondent, i 


JUDGMENT. 
Jwara Prasan, J.—The respondent is 
the proprietor of the entire sixteen- 


annas of Mauza Barea Kalan, Pargana 
Azimabad, District Patna. The appellant 
isa tenant inthe mauza. The respond- 


ent brought a suit in the Court of the 
Munsif, 4th Court, Bankipore, for recovery 
of arrears of rent for the years 1318— 
1320 and the first half of 1321 Fasli. 
He alleged that the appellant holds 35 
bighas 15 kathas 16 dhurs of land at an 
annual rental of Rs. 309-3-8. The appel- 
lant pleaded that the holding consisted 
of an ancestral kasht of 38 beghas 13 
kathas, which by measurement at the 
recent cadastral survey came to 35 odghas 
odd, that the annual jama was only 
Rs. 219-4-0, which be and his ancestors had 
all along been paying to the landlord, 
and that the respondent had no right to 
recover a higher rent than Rs, 219-4.0 
a year, the amount shown in the Road 
Cess Return filed on behalfof the plaintiff 
in 1694, In reply to this the plaintiff- 
respondent endeavoured .to show at the 
trial that subsequent to the lodging of 
the return the defendant-appellant had 
taken a settlement of some khudkasht land, 
and had exchanged some of his inferior 
land for superior land and that the jama 
of Rs. 309 odd claimed by the plaintiff 
had been fixed by re-adjustment. It was 
contended that section 20 did not bar 
the recovery of the rent claimed by the 
plaintiff, inasmuch as the land was alto- 
that held by the 
defendant when the Road Cess Return was 
filed. 

The respondent examined a number of 
witnesses headed by his servant Fariduddin 
to prove the alleged new settlement and ex- 
change. The oral evidence was so conflicting 
and worthless that it was wholly abandoned 
by the plaintifi’s Vakil in the tirst-Court, 
The plaintif’s case, therefore, rested entire- 
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ly upon the survey khatian and the jama 
wasilbakt of 1317 Fasli. The first Court 
held that the plaintiff had failed to prove 
the case of fresh settlement and exchange 
set up by him at the trial, that the 
jama wasilbaki was not. a genuine docu- 
ment, and that the khatian was not cor- 
rect. The learned Munsif aecepted the 
Road Cess Return as binding upon the 
plaintiff and as proving that the jama of 
the defendant was Rs. 219-4 0 with cesses, 
and gave a modified decree on the basis 
of this jama. The  plaintiff-respondsnt 
appealed to the District Judge, who 
reversed the decision of the Munsif and 
decreed the suit at the rate of Rs, 309-3-3 
per annum as claimed by the plaintiff. 

The defendant appealed to this Court. 
fle contends that the learned District 
Judge was wrong in giving a decree at 
a rate of rent higher than that shown 
in the Road Cess Return. In my opinion 
the contention is sound. Section 20 of 
the Road Cess Act, IX of 1880, runs as 
follows :— 

“Wyery bolder of an estate or tenure in 
respect of which return has been made 
a... ...Shall be precluded from suing for or 


recovering 
(a) any rent whatsoever for any land, 
holding or tenuré............:.068, 


which has not been mentioned in 
such return, unless it be proved 
that the holding or tenure 
for the rent of which the rent 
is claimed was created subse- 
quently to the lodging of such 
return ; k 
(b) rent at any higher rate than is 
mentioned in such return for any 
' land, holding or tenure, included 
in such return, unless it be 
proved that the rent of such 
land or tenure has been lawfully 
enbaneed subsequently to the lodg- 

ing of such return.” 
The reason given by the learned Dis- 
irict Judge for not acting on the Road 
Gess Return may be given in his own 


words:— I am satisfied that there has 
been a material change in his holding 
since 1894 and that this Road Cess 


Return is not sufficient to rebut the pre- 
sumption arising from the finally published 
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Record of Rights, Moreover, I see no 
reason whatever to douSt the genuine 
character of the jama wasilbaki for 1317, 
which bears the thumb impression of the 
defendant and shows that tbe defendant’s 


rent in that year was admitted to be 
the rent now claimed.” The learned 
District Judge has given no sufficient 


reason for holding that there has been a 
material change in the holding, nor has 
he attempted to show how the change 
would cause an increase of the rent from 
Rs. 219-4-0 entered in the Road Cess 
Return to that of Rs. 369-3-3 claimed by 
the plaintiff. He does not find either that 
the holding for which rent is claimed 
was created subsequent to the lodging of 
the return or that the rent of the hold- 
ing was lawfully enhanced. He does not. 
question the finding of the learned Munsif 
that the plaintiff failed to prove the new 
settlement and exchange set up by him, 
nor does he differ from the first Court 
regarding the value of the oral evidence. 
He finds that a material change has taken 
place in the holding, merely because the 
defendant’s holding as given in the Road 
Cess Return wonld amount to less than 
30 bigkas according to a standard of 20 
kathas to the bigha, whereas the survey 
measurement has found the land in the 
defendant’s possession to be 35 bighas odd. 
The question is, whether the holding is 
the same. The mere alteration in area 
due either to measurement or to encroach- 
ment will not take the case out of sec- 
tion 20 of the Road Cess Act. 


Mr. Pugh as a last resort urged that 
the case should be remanded to the lower 
Appellate Court for a finding on the 
question whether the increase in the defend- 
ants area from 34 bighas to 35 bighas is due 
to a fresh settlement or exchange. I do 
not -think that any useful purpose would 
be served by remanding the case at this 
stage. The plaintiff did not in the plaint 
make ont a case of new settlement or 
exchangé. His attempt to prove this 
case at the trial failed and the plaint- 
ifs Vakil in the first Court abandoned 
the oral evidence. Two of the plaintiff’s 
witnesses even admitted that the defend- 
ant holds the lands in dispute from the 
time of his ancestors. Itis thus clear that 
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the holding is the same and that the plaint- 
iff is not’ entiti] to a rent higher than 
that shown in the Road Cess Return 
[Rameskwar Singh v. Mohendra’ Narain 
Koer (1)]. Neither the entry in the 
Record of Rights, which only raises a 
presumption, nor the jama wasilbakz, which 
only shows the defendant’s reat in the 
year 1317, can override the statutory 
prohibition contained in section 20 of the 
Road Cess Act. In my opinion, the decree 
of the'lower Appellate Court should be 
set aside with costs here and in the 
lower Appellate Court and that of the 
first Court restored and I would order 
accordingly. 


Cuamigr, C. J.—I agree* with the order 
proposed, 


Appeal allowed. 


(1, 19 Ind. Cas. 249, 


a 


MADRAS. HIGH COURT. ; 
Seconp OIvIL Appeat No. 1807 or 1915. 
October 20, 1916. 
Present:—Mr. Justice Spencer and 
Mr. Justice Phillips. 
GRANDHE GANGAYYA-—-PLAINTFE— 
APPELLANT 
Versus 


GRANDHE VENKATARAMAYYA AND 


OTHERS— DEFENDANTS — RESPONDENTS, 

Hindu Iaw—Joint family in partnership with 
stranger, position of-—Co-parceners, whether partners — 
Dissolution, right of minor to enforce—Manager, whe- 
ther trustee.of partnership assets to co-parceners— 
Accounts of partnership, co-parcener's right to—Suit, 
form of—Pleadings—Contract Act (IX of 1872}, ss. 11, 
254—Minor—Partnership. 

Per Curiam,—Tho manager of a joint Hindu family 
in partnership with a stranger is in law the sole partner 
representing the interest of the joint family in the 
firm and the other co-parceners have such control over 
the family assets invested in the business of the 
firm as they have by Hindu Law over other co- 
parcenary property. They cannot, however, be 
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strictly considered as partners with the rights and 
liabilities conferred on partners under the Indian 
Contract Act. [p. 118, col. 1; p. 114, col. 1.] 

Vadilal Lallubhai v Shah Khushal Dalpatram, 27 
B. 157; 4 Bom. L. R. 968; Sanka Krishnamurthi v. 
Bank of Burma, 11 Ind. Cas. 79:14 Ind. Cas. 389; 35 
M. 692; 21 M. L. J. 620; (1911) 1 M.W. N. 385; LI M. 
L, T. 66; Anant Ram v. Channu Lal, 25 A. 878; A. W. 
N. (1908) 76; Kishen Parshad v. Har Narain Singh, 
9 Ind. Cas. 739; 33 A. 272; 15 0. W. N.821 (P. C.); 
8 A. L. J. 256;9M. L T. 343; 21 M. L. J. 378; 18 C. 
L. J. 345: 13 Bom. L. R 359; (1911) 2 M. W. N, 395; 
38 I A. 45; Raghunathji Tarachand v. Bank of 
Bombay, 2 Ind. Cas. 173; 34 B. 72; 11 Bom. L. R. 255 
and Joharmal Ladhooram v. Chetram Harising, 28 Ind. 
Cas. 588; 39 B. 715; 17 Bom. L. R, 293, referred to. 

A minor co-parcener cannot sue for dissolution 
of ma partnership as partner, [p. 112, col. 2; p. 114, 
col, 2. 

Per Spencer, J.—A minor co-parcener cannot main- 
tain a suit for dissolution of the partnership as 
against the stranger partner as there is no privity 
of contract between them, nor is he entitled to claim 
an account of the profits. He is only entitled to 
receive a proportionate share of the family capital 
invested in the business. [p. 118, col. 1.2 

A manager of a Hindu family is neither the guar- 
dian of {the property of the minor co-parceners, nor 
is his position identical with that of a trustee and he 
cannot, in the absence of frand or misappropriation, 
be called upon to account for his past dealings with 
the family property. [p. 112, col. 2; p. 118, col. 1.] 

Annamalai Chetty v. Murugasa Chetty, 26 M. 644 
(P.C.); 70. W. N. 754; 801. A. 220; 8 Sar. P.O. J. 
523; 13 M L. J. 287;5 Bom. L, R. 494 and Bala- 
krishna Aiyar v. Muthusawmy Aiyar, 3 Ind. Cas. 878; 
82 M. 271; 5 M. L. T. 145; 19 M. L. J. 70, referred to. 

Minors in India cannot become partners in their 
own right, as partnership involves consentient acts on 
the part of the contracting parties.and a minor is 
incapable of contracting by reason of section 11 of the 
Contract Act. [p. 112, col. 2,] 

Iutchmanen Chetty v. Siva Prokasa Mudeliar, 26 
C. 849; 3 O.W.N. 190; 18 Ind. Dec. (xN. s.) 826; Raghu- 
nathji Tarachand Bank of Bombay, 2 Ind. Cas. 1733 34 
B. 72; 11 Bom. L. R. 255, referred to, 

Per Phillips, J-—A manager of a joint family is not 
strictly a trustee for the other members, but the 
moment partition takes place he holds the property 
on behalf of the others and is in effect a trustee for 
them and can be compelled to account at their 
instance. [p. 116, col. 1.] 

Where all the joint family properties, with excep- 
tion of the assets of the family in a partnership, have 
been partitioned, it is competent for a minor co- 
parcener to claim accounts of such assets even as 
against the stranger partner, for the manager com- 
mits a breach of trust by withholdizg from the other 
co-parceners their shares in the joint trade and 
a person who deals with him with knowledge of the 
breach is privy to it. |p. 115, col. 2.] . 

Chalamayya v. Varadayya, 22 M. 166; 9 M. L. J. 3; 
5 Ind Dec. (N. s.) 118, referred to. 

Dubitante—When a partnership exists between a 
joint family and a stranger it might well be that any 
co-parcener can, in equity, demand the dissolution 
of that partnership, if necessary, to recover his share, 
[p. 116, col. 2.] 
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. Second appeal against the decree of the 
District Court of Kurnool, in Appeal Suit 
No. 163 of 1914, preferred against that of 
the District Munsif, Kurnool, in Original 
Suit No. 8&5 of 1913. 

Mr. A. Krishnaswamy Atyar, for the Appel- 
lant. 

The Advocate-General and Mr. K. V. 
Rrishnasami diyar, for the Respondents. 


JUDGMENT. 


Spencer, J.—This suit was brought by 
a junior member of an undivided Hindu 
trading family to compel dissolution of the 
trade partnership, the manager of the 
family and a stranger partner being joined 
as Ist and 3rd defendants respectively. 
Both the lower Courts were of opinion 
that the plaintiff had misconceived his 
remedy, that not being himself a partner, 
he had no right to ask the Court to dissolve 
the partnership under section 254, Contract 
Act, and that his snit should consequently 
be dismissed. I have no doubt that they 
_were right. ° 

It is not denied that the plaintiff, who 
recently attained majority, has already 
entered into a partition of certain otber 
family properties with the lst and 4th 
defendants wbo were members of the joint 
family, but the skare he is entitled to 
in the business has not yet been ascertained 
and withdrawn from the firm’s assets. 

lt has been found asa fact by both the 
lower Courts that tha Ist defendant entered 
into partnership with 3rd defendant, as 
manager of family consisting of himself 
and the plaintiff and the 4th defendant, for 
the benefit of all the members of the 
family. 

What then is the position in law ofa 
junior member of a joint Hindu family 
which trades in partnership with a stranger? 

The family as a whole is not a partner. 
The fallacy of that idea has been exposed 
in Sokkanadha Vannimundar v. Sokkanadha 
Vannimundar (1) and in Ramanathan Chetty 
v. Yegappa Chetty (2). 

Members of an undivided Hindu family 
no doubt may enter into contracts of partner- 


1) 28 M. BH, 
i 32 Ina. Cas. 427; 30 M. D. d. 241; 19 M. L, T. 
; ZOD Ld. 28s; (916) 1 M, W. N. ël. 
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ship in their individual capacity [vide 
Anant Ram v. Ohannu Lal G]. Bat minors in 
India cannot become partners in their own 
right, as partnership involves consentient 
acts on the part of the contracting parties 
(vide the illustrations to section 239 of the 
Contract Act), and a minor is incapable of 
contracting by reason of section 11 of the 
Contract Act. This has been explained by 
Mr. Justice Sale in his judgment in LDuteh- 
manen Chetty v Siva Prokasa Mudalier (4), 
and by Mr. Justice Batchelor in Raghunathjz 
Tarachand v. Bunk of Bombay (5). It was 
not, and could not be, seriously contend- 
ed at the hearing of this appeal that this 
plaintiff was a partner in the firm daring 
his minority, and the District Judge has 
found that he has not entered into any 
such agreement subsequently. Nor can it 
be pretended that he has been admitted to 
the benefits of the partnership, as minsrs 
may be admitted under section 247 of the 
Act; for this would require a definite and 
conscious act of admission on the part of 
all the adult partners, which there is no 
trace in this case. The plaintifi’s case 
seems to be that he acquired the status of 
partner by birth. But this is not a neces- 
sary consequence of co-parcenary, as Mr. - 
Justice Sale has been careful to point out. 
To hold that all the rights and obligations 
of a partner are incidental to the interest 
of every so-parcener in a joint Hindu 
family which possesses afamily trade would be 
to assume that he has higher rights of ma- 
nagement over the property of the firm than 
he enjoys in respect of other family pro- 
perty, in dealing with which the managing 
member represents all the members of the 
undivided family in business transactions for 
necessary purposes [vide Gharib Ullah v. Khalak 
Singh (6) and Arunachala Pillai v. Vythia- 
linga Mudaliar (7)]. 

A manager of a joint Hindu family is 
not the guardian of the property of the 
minor co-parceners, for the reasons piven in 
the Privy Council decision referred to jast 
above, nor is he their agent [ride An- 


(3) 25 A. 878; A. W. N. (1903) 76. 

(4) 26 C. 349; 80. W. 190; 18 Ind. Dee. (x. s.) 826. 

(5) 2 Ind. Cas. 173; 34 B. 72 at pp. 84, 87; 11 Bom. 
L, R. 255. 

(6) 25 A. 407 P.C); 5 Bom. L R. 478; 70. W.N. 
651; 3C I. A. 165; 8 Sar. P.O. J. 453. 

C7) O M. 27; 7 Ind. dur, 10; 2 Ind. Dec. (N. n.) 297. 
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mamalat Ohetty v. Murugasa Chetty (8)]. His 
position resembles" that of a trustee, but it 
is not identical with that of a trustee; for 
he cannot, in the absence of fraud or 

isappropriation, be called upon to account 
for his past dealings with the family 
property [vide Balakrishna Atyar v. Muthu- 
sawmy Aiyar (9).] 


The only possible remaining position is that 
the manager of the family in partnership 
with a stranger is in law the sole partner 
representing the interest of the joint family in 
the firm and thatthe other co-parceners have 
only such control over the-family assets 
invested in the business of the firm as they 
have by Hindu Law over other co-parcenary 
property. That this is the true theory as 
to the relationship of the parties is evident 
from the decisions in Vadilal Lallubhai v. 
Shah Khushal Dalpetram (10), Sanke Krishna- 
murtht v. Bank of Burma (11), Anart Ram v. 
Channu Lal(3), and the Privy Council desision 
in Kishen Parohad v. Har Narain Singh (12). 


The plaintiffs rights as a co-parcener 
will extend, therefore, to obtaining a parti- 
tion of his proportionate share of the joint 
family property, so far as a portion of it 
still remains undivided, but in a sait institut- 
ed for that purpose, the 8rd defendant will 
not bea necessary party, as there is no privity 
of contract between them and ashe cannot 
be deemed to be in wrongful possession of 
the plaintiff's property before even the 
outstanding debts, if any, due to the fami- 
ly at the time of partition’ have been 
distributed among the members of the 
family, and before even the share that 
will fall to the plaintiff at the distribution 
has been ascertained. Although the plaint- 
iff is entitled to veceive from the Ist 
defendant his proportionate share of the 
family capital invested in the business, 
the lst defendant cannot be made to ac- 


(8) 26 M. 544 (P. CO); 7 C. W. N. 754; 80 I. A. 220 
8 Sar. P. C. J. 523; 13 M. L. J. 287; 5 Bom. L. R. 494. 

(9) 3 Ind. Cas. 878; 32 M. 271; 5 M. L. T. 145; 19; 
M. L. J. 70. , 

(10) 27 B. 157; 4 Bom. L. R. 968, 

(11) 11 Ind. Cas. 79; 14 Ind. Cas. 389; 35 M. 692; 
21 M. L. J. 620; (1911) 1 M, W. N. 385; 11 M. D. T. 


56. 

(12) 9 Ind. Cas. 739; 15 O. W. N. 321 (P. C.); 8 A. 
L. J. 256:9 M. T. 343; 21 M. L. J. 378; 13 0. L.J. 
345; 18 Bom. L. R. 359; (1911) 2 M. W, N. 395; 33 A. 
273; 38 I. A. 46, 
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count for the profits derived in the years 
prior to the partition, ag these have pre- 
sumably been expended in the mainten- 
ance of the joint family. There has been 
no petition to amend the plaint and al- 
though the point has been taken in the 
grounds of second appeal that the District 
Judge should have permitted an amend- 
ment, I do not see why he should have 
allowed the character of the suit to be 
changed by treating this as a suit for 
partition, in the absence of a petition 
and so long as the appellant persisted in 
maintaining that the suit as instituted 
would lie. No doubt the plaint contains 
prayers for the appointment of a Com- 
missioner tə examine the accounts of the 
firm and of a Receiver to take possession 
of the property, but these reliefs 
were asked for on the footing that the 
plaintiff had a partner’s right to demand 
them, as may be seen from the fact 
that he asked that possession of the 
entire property, and not of his share 
alone, might be given to the Receiver. 

In my opinion the only course before 
us is to dismiss this second appeal with 
costs, leaving the plaintif to work out 
such rights as he may have in a properly 
constituted suit. 

My learned brother is of opinion that 
the appeal should be allowed. The result 


is that the appeal is dismissed with 
costs. 
Patties, J.— Plaintiff and defendants 


Nos. 1 and 4 were members of an 
undivided family, and Ist defendant as 
manager and on behalf of his family enter- 
ed into a trading contract with 3rd defend- 
ant. Subsequently plaintiff and defendants 
Nos. 1 and 4 became divided, and effected 
an actual partition of a considerable portion 
of the family property, but the property 
invested in the joint trade with 3rd defend- 
ant was not divided. Plaintiff now snes 
to recover his share in that trade, and 
asks for a dissolution of the partnership 
and for accounts to be taken. His suit has 
been dismissed on the ground that he is 
not a partner and, therefore, cannot sue for 
dissolution of partnership. Against this 
decree plaintiff appeals and bases his appeal 
on three grounds: (1) All the members 
of an undivided family are parties to a 
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contract entered into by the manager on 
behalf of the family and consequently 
plaintiff is a parther by virtue of being a 
party to the contract of partnership; (2) if 
the manager of the family is alone a part- 
ner, he must be treated as a trustee in 
respect of plaintiff's share of the property 
and must restore that share by enforcing 
a dissolution of partnership; and (3) after 
partition the authority cf the manager to 
deal with plaintiff's share is gone, and 
consequently plaintiff is entitled to follow 
his property in the hands of the manager 
and of his partner, 3rd defendant, who 
has knowledge that the authority has 
ceased. 


I do not think that the first contention 
that plaintiff is a partner in the firm can 
be upheld. Even in the case of a joint 
family basiness, in which no stranger is a 
partner, it has been repeatedly held that 
all the members of the undivided family 
are not necesearily partners in the strict 
sense of the term, and a member can only 
be deemed to be a partner when he has 
held himself out as such cr has done 
some consentient act, which shows that he 
is a partner [vide, Chalamayya vw. Vara- 
dayya (13), Lutchmanen Chetty v. Siva 
Prokasa Modeliar (4), Vaddlal Lallubhoi v. 
Shah Khushal Dalpatram (10) and Bishambhar 
Nath v. Fateh Lal (14)]. This proposition 
would apply with greater force when 
the joint family through its managing 
member becomes a partner with a stranger. 
It has also been held that when the 
managing member who enters into a 
partnership contract with astranger, dies, 
the partnership is dissolyed. Sokkanadha 
Vannimundar v. Sokkanadha Vannimundar 
(1), Ramanathan Chetty v. Yegappa Chetty 
(2). This clearly negatives the theory 
that the whole family asa corporate body 
18 the partner, and that the death of the 
Managing member does not entail dissolu- 
tion, on the ground that the corporate body 
ig still alive so long as one member of the 
family survives. No doubt, all the members 
ofa joint family are partners in the sense 
that they are entitled to a share of the 


(13) 22 M, 168; 9 M. L. J. 2; 8 Ind. Dec. (N. 8.) 118. 
(14) 29 A. 176 at p. 182; 4A. Ta J. 94; A. W, N. 
(1907) 13. 
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profits, and that their share of the family 
property is liable for "he debts of the 
joint firm [vide Raghunathjt Tarachand v. 
Bank of Bombay (5) and Joharmal Ladhooram 
v. Chetram Harising (15)], but they can- 
not be strictly considered as partners in 
the business so as to have conferred upon 
them all the rights and liabilities of a 
partner under the Contract Act. It cannot, 
therefore, be contended that plaintiff is 
entitled as a partner to sue for dissolu- 
tion under section 254 of the Contract 
Act. A great deal of argument was 
addressed to the Court on the question of 
whether a minor can be a partner, but 
in the present case, I think it is unneces- 
sary to deal with that question, for it 
only becomes necessary for determination . 
in case the members of an undivided 
family become members of a partnership 
by the mere fact of the managing member 
entering into a partnership on their behalf. 
As I have pointed ont, this is not the case, 
and consequently the further question whe- 
ther, even if majors become partners, 
minors can also be partners, needa .no discus- 
sion. A further contention was raised that 
the partition of Ist defendant's family created 
a dissolution of the partnership, and reliance 
is placed on two sentences of their Lord- 
ships of the Privy Couneil in Joopoody Sarayya 
Pulavarti v. Lakshmanaswamy (16): “It has 
to be admitted that, if a partition has taken 
place of the joint family property, it is 
at least not unlikely that that would 
have extended to all the businesses which 
the joint family shared; and it must fur- 
ther be conceded that, ifthe joint family’s 
interests were divided, a dissolution of the 
Akuvidu patnership with Venkanna was 
naturally incident fo the situation thus 
created. Different persona: had arisen in 
law, and with these if was open to Ven- 
kanna to say whether he should be allied 
in partnership or not.? As pointed out in 
Ramanathan Ohetty v. Yegappa Chetty (2), 
thisdictum cannotat all be regarded as anthor- 
ity for the proposition, although it might 


(15) 28 Ind. Cas. 538; 39 B. 715; 17 Bom. L. R. 293, 
(16) 19 Ind. Cas, 518: 36 M. 185 at p. 192; 11 A. L. J. 
556; 18 O. L. J. 13; 15 Bom. L. R. 634; 14 M. L. T. 7; 


x CO. W. N. 1006; (1913) M. W. N. 576; 25 M.L.J. 12 
P.C.). 
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be used to support a contention, that the 
partnership could be dissolved at the instance 
of one of the partners on the ground of 
partition in the family of another partner. 
-The second two contentions can be dealb 
with together, for they are practically the 
same, although the second contention em- 
phasises the position of the manager or a 
trustee more strongly than the third. I 
do not think it can be denied that the 
nature of a joint Hindu family in many 
‘ways very closely resembles a partnership, 
and although all its members cannot neces- 
sarily be treated as partners within the 
meaning of the Contract Act yet they 
have rights inter se which have to be de- 
termined apart from the provisions of that 
Act. A manager of a joint family is not 
strictly a trustee for the other members, 
but the moment partition takes place a 
different state of affairs is constituted. 
The manager no longer has power to deal 
with the whole family. property as he 
pleases, but is bound to give to each member 
his own share which must be ascertained as 
at the date of partition. When there has 
been a division in status, and until there 
is actual partition by metes and bounds, the 
manager holds: the property on behalf of 
the other members, and is in effect a 
trustee for them, and can be compelled to 
account at the instance of any one of them. 
It is conceded on behalf of respondents that 
plaintiff has a cause of action against lst 
defendant, but, as first defendant cannot 
ascertain and give to plaintiff his share in 
the business without 3rd defendant’s acquies- 
cence, it is suggested that plaintiff ought 
to sue to compel lst defendant to bring 
a suit for dissolution against 3rd defend- 
ant. This seems to be a very clumsy 
method, involving an unnecessary amount 
of litigation and should not be resorted to 
unless it is clear that plaintiff has no direct 
remedy against 3rd defendant, for if plaint- 
iff has any equity against 3rd defendant, 
1 think the Court should incline towards 
that equity rather than encourage a multipli- 
oity of suits. Third defendant entered into a 
partnership with dst defendant, knowing 
that the latter was trading on behalf of 
the joint family, and also knowing that 
the whole family assets would be available 
for the trade. Third defendant is now aware 
. that the 1st defendant no longer has authority 
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to deal with the shares of the other members. 
By keeping plaintiff’s share in the business, 
lst defendant is doing an act which he 
is not warranted in doing for he is risk- 
ing plaintiff's share of the business without 
plaintiff’s authority. He is bound to account 
for and hand over plaintiff’s share in the 
family property, which includes a share 
in the joint trade with third defendant, and 
consequently by continuing to trade with 
plaintif’s money he is committing a 
breach of trust. Third defendant is aware of 
breach of trust, and consequently 
applying the principle laid down by Lord 
Cairns in Vyse v. Foster (17), that if partners 
trade with trust money knowing that its 
employment in that way is a breach of 
trast, they incur the same liabilities as if 
they were themselves trustees. In this view, 
3rd defendant is liable equally with Ist 
defendant to account to plaintiff for his 
share in ths business, and I can see no 
reason why he should not be impleaded 
in this suit. Itis perhaps doubtful whether 
it is necessary to enforce a dissolution of 
partuership batween lst defendant and 3rd 
defendant, although possibly that would be 
the easiest way of ascertaining plaintiff's 
share, for it will be enough for the satis- 
faction of plaintiff's claim to have an 
account taken of the partnership and his 
share ascertained, and under section 254 
of the Contract Act a Court can only dis- 
solve a partnership at the instance of a 
partner. Under Hindu Law any member of 
a joint family can enforce a dissolution of 
a partnership that exists between the 


members by a demand for partition, and 
when a partnership exists between that 
family and a stranger it might well be 


that he can, in equity, demand the dissolu- 
tion of that partnership also if necessary to 
recover his share. In this case, however, 
it is unnecessary to go so far as that, because 
a decree for taking of the partnership 
accounts and for delivery of his share as then 
ascertained to plaintiff will be sufficient 
remedy. I would, therefore, allow the appeal 
and give plaintiff a decree as above with 
costs throughout, 
Appeal dismissed. 
7. R. P. 

(17) (1874) 7H. L. 318 at p. 388; 44 L. J.Ch 87; 
BLL. T. 177; 23 W. R, 355. 
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PATNA HIGH COURT. 
Seconp Civiu Appest No. 1406 or 1915. 
July 26, 1916. 
Present:— Mr, Justice Roe and 
Mr. Justice Jwala Prasad. 
BAPU LAL BARIK GAYAWAL— 
DEFENDANT No. 1—APPELLANT 
TOSUS 
HARIHAR PAN DIT— PLANTI: f~ 
RESEONDERT, 

Ceatract Act (IX of 1872), ss. 28, 29—Contract 
opposed to public policy—Uucertainty—Agreement to 
share earnings from certain ceremonies, enforceability 
of—Contracts made on same day, connection between— 
Presumption. 

Defendant, a Gayawal, agreed with plaintiff, an 
acharjya, that if the former performed certain 
Geremonies without calling in the latter to assist, he 
would pay the latter a certain share of his earnings 
from the performance of those ceremonies: 

Held, that the agreement was neither opposed to 
public policy nor void for uncertainty and was 
ace at the instance of the plaintiff. [p. 11%, 
col. 1, 

Ramasawmy diyan v. Venkata Achari, 9M. L A. 
344; 2 W. R. 21 (P. CO); 1 Suth. P. C. J. 492; 2 Sar. 
P.C. 1;19 E. R. 771 and Mugjoo Pundaen v, Ram 
Dyal Tewaree, 15 W. R. 531; 8 B. L. R 50, referred to. 

Kashi Chandra Chuckerbutty v. Kailash Chandra 
Bandopadhya, 26 G. 356; 3 C. W. N. 279; 18 Ind. 
Dee. (x. s.) 881: Ramessur Mookerjee v. Ishan Chunder 
Mookerjee, 10 W. R. 457 and Shotlojanund Ojha v. 
Peary Charan Dey, 29 C. 470; 6 O. W. N. 728, distingu- 
ished. 

Whore two contracts are mado on the same day, 
it may be presumed that there is some connection 
between them. [p. 117, col. 2.] 

Second appealfrom a decision of the Dis- 
trict Judge, Gaya, dated the 20th February 
1915, modifying that of the Officiating 
Subordinate Judge, Gaya, dated the 17th 
dune 1914, 

Mr. Noresh Chandra Sinha, for the Appel- 
lant. 

Mr. Ram Prasad, for the Respondent. 

JUDGMENT.—The plaintiff in these cases 
was an acharjya. The defendant was a 
Goyawal. A Gayawal ordinarily receives 
the first visit from pilgrims to Gaya and 
advises them as-to the ceremonies to be 
performed. In the case of important per- 
sonages the Gayawal might perform these 
ceremonies himself, but for common folk he 
would deem an acharjya sufficiently holy, 
and would recommend an acharjya to the 
pilgrims. 

On the 28th April 1888 Bapu Gayawal, 
defendant, was indebted to Harihar Pandit 
acharjya, plaintiff, in the sum of Rs. 2,160 
and executed a bond forthe liquidation of 
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this debt by 42 annual instalments of 
Rs. 50 each running fron® the 3rd Chath 
1296 to the 3rd Chatth, 1337. On the same 
date Bapu Gayawal executed another docu- 
ment wheraby he undertook to put in 
charge of Harihar Pandit, for performing 
their pinda shrad as an acharjya, all per- 
sons who would come to him as pilgrims 
from districts specified in the agreement, 
and for levying from such pilgrims certain 
fees fixed in the agreement. The bond 
further set forth that of the rates levied 
Harihar Pandit undertook to credit 25 per 
cent. to the Gayawal. There was a penalty 
attaching to this bond: “If it should come 
to light that the pilgrims were made over 
to other acharjyas I will be held liable 
for all claims made by the said Harihar 
Pandit:and I bind myself to Harihar Pandit 
to refund all moneys coming into my hands 
on account of acharjya’s fees.” 


In addition to this debt of Rs. 2,100 the 
Gayawal owed the acharjya Rs. 560 on a 
registered bond dated the 3rd May 1886. 
This debt, after deduction of interest paid 
from time to time to the Pandit, stood on 
the 12th July 1899 at Rs. 937-13-6, In 
order to avoid being sued in Court for this 
sum the Gayawal execnted a new bond for 
Rs. 937-13-6, to bear interest at 1 per cent. 
per mensem. 


On the same date (J2th July 1899) the 
Gayawal entered into an agreement similar 
to the agreement of the 28th April 1888 
with regard to the pilgrims from districts 
not specified in the 1888 agreement. The 
only difference in the terms of the two 
bonds is, that in the 1698 bond the 
Gayawal takes 25 per cent. of the fees, where- 
as by the bond of 1899 the Gayawal 
resigns all claim to any share in these fees. 
In the 1899 bond it is also distinctly stated 
that the Gayawal will refund allsums on 
account of acharzya’s fees which might find 
their way into his hands, 


The terms of these two agreements were 
observed up to the 12th Bhado 13:8. For 
his dues from the 12th Bhado 1318 to the 
llth Kartik 1319, the plaintiff went to the 
Small Cause Court and obtained and execut- 
ed an ev parte decree against defendant, 


He now brings this suit for the recovery 
of his dues up to the date of his suit, 
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The District Court in appeal has given 
him a decree Mr Rs. 59-11-0. Against 
this decree the defendant appeals; and cross- 
objections by the plaintiff are filed. 

“Two arguments only have been advanced 
at the Bar in support of the appea):— 

(4) That the suits are not maintainable. 
| (ii) That there was for the second con- 
traet no consideration. 

The question whether the suits are main- 
tainable or not depends upon the question 
whether the contract was a valid contract 
and that question depends not upon the 
Transfer of Property Act bat upon the 
Contract Act. The agreements do not pur- 
port to transfer any property. They pro- 
mise to do certain series of acts and to 
accept certain consequences if such acts are 
not performed. It may be that an uncertain 
right to receive future offerings is not 
transferable. That is immaterial. We are 
dealing with a contract to refund fees wrong- 
ly realised upon a property, nota transfer 
of the property itself. There is no sub- 
stance in the suggestion that the contract is 
void for uncertainty. The subject-matter of 
the contract is clearly defined. Its value may 
be nnknown but that is immaterial. 

Nor upon the case-law can it be said that 
the contract is opposed to publie policy. 
Personal feelings might lead a deeply reli- 
gious man to declare that any contract tend- 
ing to result in pressure upon pilgrims to 
select a particular celebrant must be immoral, 
but case-law makes it clear that the privileges 
of priests are capable of alienation and 
delegation [Ramasuwmy Aiyan v. Venkata 
Achari (1)] and that though no one can 
compel another to employ a particular priest 


against his will, a suit will lie against 
a priest if the suit is brought on the 
ground that he is bound by contract 


to give the plaintiff a certain share of his 
earnings [Mugjoo Pandaen v. Ram Dyal 
Tewaree (2). 

We have in the case before us a definite 
contract by which Bapu Gayawal undertakes 
that if he performs any ceremunies without 
calling in Harihar Acharjya to assist, he 
will pay to Harihar Acharjyz in one set 


(1) 9M. L A. 34t ab p 374:2 W, R. 21 (P.C); 1 
Suth. P. C. J. 492; 2 Sar. P. C. J. J; 19 E. R. 771. 
(2) 15 W. R 581; 8 B. L. R, 50, 
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of circumstances three-fourths and in another 
the whole of his (Bapu Gayawal’s) earnings 
from the performarces of those ceremonies. 
We can see no substance in the suggestion 
that the contracts are void. Kashi Chandra 
Ohuckerdutty v. Kailash Chandra Bandopadhyu 
(3) [based on Ramessur Mookerjee v. Ishan 
Chunder Mookerjee (4)] and Shoilojanund Ojha 
v. Peary Charan Dey (5) ara not in point: 
there was in those cases no contract. 

The second ground taken is equally un- 
tenable. Where two contracts are madeon 
the same day it may without impropriety 
be presumed that there is between the two 
contracts some connection. Upona presump- 
tion of this nature the learned Judge has 
found as a fact that the second contract 
was not without consideration 

The appeals are dismissed with costs, 

The cross-objection is precluded by find- 
ings of fact and ie dismissed. 


Appeal and Uross-objections dismissed. 


(3) 26 C. 356; 3 ©. W. N. 279; 13 Ind. Dec. (x. s.) 
831. 

(4) 10 W. R. 457. 

(5) 29 C. 470; 6 ©. W. N. 728. 





MADRAS HIGH COURT. 

Civiu Revision Petition No. 664 or 1916. 

November 15, 1916. 
Present:—Justice Sir William Ayling, Kr., and 
Mr. Justice Seshagiri Aiyar. 
SARAVANA PILUAL— DECRER- BOLDER — 
PETITIONER 
TETEUS 
ARUNACHALAM CHETTIAR, MINOR, 
BY HIS NEXT FRIEND VENKATACHALAM 
CHETTIAR, THROUGH HIS AGENT 
SUBRAMANIAM CHETTIAR 
—Devenpant— RESPONDENT. 

Civil Procedure Code (Act V of 1908),s, 73— 
Rateable distribution of assets—Jurisdiction to enquire 
into validity of decrees. 

Section 73, Civil Procedure Code, is only an 
enabling section and prescribes no procedure for 
ascertaining the legality or otherwise of the provisions 
under which rateable distribution is sought Tho 
enquiry under the section is non-judicial. [p. 113, col. 
2; p. 119, col. 1.] 

A Court, therefore, charged with a rateable distri. 
bution of assets under the section has no power to 
enquire into the bona fides or otherwise of a decree 
brought to its notice. [p. 119, col. 2.] 


lis 
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In re Sunder Dass, 11 0. 42; 5 Ind. Dec. (x. s.) 785; 
Chhaganlal v. Fazarali, 13 B. 154: 7 Ind. Dec. «nN. s.) 
103 Puran Chand Boidv. Surendra Naruin Singh, 16 
Ind. Cas. 795; 16 C. L. J. 582; 17 U. W. N 326 and 
Peary Lal Das v. Pearg Lal Dawn, 22 lud. Cas. 407; 
19 €. W. N. 903, 18 C. L. J. 646, dissented ftom. 

Raghunath Gujrati v. Rai Chatarpat Singh, 1 0. W. 
N. 633, and Peary Lal Das v. Peary Lal Dawn, 22 Ind. 
Cas. 704; 19 C. W. N. 903; 18 C. L. T. 643, referred 
to. 

Quære.—Whether, under any cirenmstances, an 
executing Court can enquire into the validity ofa 
` decree? [p. 118, col. 1.] 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise 
the order of the Court of the District Munsif, 
Shiyali, dismissing Execution Application 
Wo. 1460 of 1915, in Execution Petition 
No. 285 of 1915, praying for rateable dis- 
tribution of the sale-proecesds in Original 
Suit No. 158 of 1915. 


Mr. R. Gopalasvami Acyangar, for the Peti- 
tioner. 


Mr. K. V. Sesha Atyangar, (as amicus 
curiæ), for the Respondent. 


JUDGMENT.—The petitioner in this case 
applied for rateable distribution along with 
others to the District Munsif. Objection 
was taken that the decree of the petitioner 
was a collusive one and that consequently 
he should not be allowed to share in the 
distribution of the assets. The District 
Munsif held that it was open to him to 
enquire into the bona fides of the decree 
obtained by the petitioner. The question for 
consideration is whether the District Munsif’s 
view is right. 

As the counter-petitioner was uprepresent- 
ed, we requested Mr. K, V. Sesha Aiyangar 
to assist us inthis case. We are indebted 
to him for the care and energy he has dis- 
played in arguing the gase on behalf of 
the counter-petitioner. 


We do not propose to consider the 
question whether under no circumstances, 
can an executing Court enquire into the 


validity of a decree, It is fairly well 
settied that a judgment-debtor is not en- 
titled in execution to impeach the soundness 
of a decree obtained against him, Sudindra v. 
Budan (1) and Mahomed Isub v. Bushotappa. 
(2). This principle applies only as between 


(1) 9 M. 80; 3 Ind. Dec. (N. s.) 452, 
(2) 27 B. 302; 5 Bom, L, R.-211. 
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parties to the decree. As regards strangers, 
ib seems clear that collat@rally they can 
attack the validity of a decree to which 
they were not parties. The judgment of 
Lard Brougham in Earl of Bandon v. Becher 
(3) establishes that proposition. See also 
Bigelow on Estoppel, 5th Edition, pages 203 
and 211. The larger proposition, however, 
that an executing Court is disentitled from 
questioning the correctness of a decree does 
not directly arise in this case. In our 
opinion, whatever may be the rights of an 
executing Court in this respect, a Court 
charged with the distribution of assets 
under section 73o0f the Code of Civil Pro- 
cedure has no such power. It was held by 
the Judicial Committee in Shankar Sarup v. 
Mejo Mal (4) that sucha Court is acting 
ministerially in apportioning the moneys 
realised in execution. The question before 
their Lordships related to limitation. Jt 
was argued that a suit brought to contest 
the validity of payments made to one of the 
decree-holders should have been instituted 
within a year of the decision, under Article 
13 ofthe Limitation Act. Their Lordships 
pointed out that-in making a rateable dis- 
tribution under section 295 of the Code of 
Civil Procedure, 1882, the officer was acting 
departmentally and not as a Court; and that 
consequently the decision of such an officer 
was uot one which should have been set 
aside within a year. A comparison of the 
provisions of the Code of Civil Procedure 
relating to rateable distribution and to claim 
proceedings fully bears out this view. 
Order XXí, which relates to execution, 
makes provision in rules 58 to 63 for 
investigating the claims of third parties. 
There are similar provisions beginning with 
rule 97, where there is resistance to deli- 
very of possession to:the decree-holder, 
An enquiry is provided for in these rules, 
and the unsuccessful party is dirested to 
establish his right in a Court of Law, 
failing which it is declared that the orders 
passed under the rules shall be final. No 
such provision is to be found with refer- 
ence to section 73. Clause 2 of that section 
says that a wronzful distribution may be 
questioned in a regular suit. No procedure 


(3) 8 Cl. & Fin. 479 at p. 510; 6 E. R. 1517. 
(4) 23 A. 313; 28 I. A, 203; 50. W. N. 619; 3 Bom, 
L. R. B. 718; 8 Sar. P. C, J. 72. 
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is prescribed for ascertaining Lhe legality. 
or otherwise of the decrees under which 
rateable distribution is sought. The absence 
of such a provision indicates that the 
enquiry under section 73 is non-judicial. It 
follows from this that an officer distribut- 
ing the assets can have no power to 
enquire into the bona fides or otherwise of 
a decree brought to his notice. Section 73 (c), 
clause 4, does not contemplate any such 
enquiry. The only conditions to be satisfied 
are, there must have been an application 
before the assets are realised and the 
decree should not have been satisfied. 
Both these are matters of record which 
do not necessitate any lengthened investiga- 
tion. We are, therefore, on the construction 
of the provisions relating to rateable dis- 
tribution, of opinion that it is not compe- 
tent to the District Munsif to enquire. 
into the validity of a decree on the strength 
of which rateable distribution is claimed. 

Before we examine the decisions which 
have : been quoted before us, we may 
point out that section 78 of the Code of 
Civil Procedure, 190£, is only an enabling 
section. It does not say that the orders 
passed under it are final unless set aside 
by a regular suit. It is clear that failure 
to participate does not prevent a decree- 
holder from executing his decree against 
the person and other properties of the 
judgment-debtor: Syud Nadir Hossein v. 
Baboo Pearoo Thovildarinee (5) and Janoky 
Bullubh Sen v. Johiruddin Mahomed Abu 
Ali Soher Chowdhry (6). 


Now as regards the cases directly bearing 
on the question, there is no doubt that in 
Calcutta there are a number of decisions 
which hold that the bona fides of a decree can 
be enquired into under section 295 of the 


Code of Civil Procedure of 1832, correspond- ` 


ing to section 73 of the present Code of Civil 
Procedure. Inre Sunder Dass (7) enunciates 
that principle. That was followed in Chhagan- 
lal v. Fazaralı (8). In Puran Chand Boid v. 


Surendra Narain Singh (9) Justice Mookerjee 


(5) 19 W. R. 255; 14 B. L. R. 425note. 

(6) 10 0. 267; 8 Ind. Jur. 665; 5 Ind. Dec. (N. s.) 
380. 

(7) 11 0. 42; 5 Ind. Dec. (N. 3.3 785. 

(8) 13 B. 154; 7.Ind. Dec. (x. s.) 108. 


(9) 16 Ind. Cas, 795; 16 ©. L. J, 682,17 CO. W. N. 
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says that the questionis not free from difficulty, 
but that, having regard to the previous deci- 

sions of the Cal:utta High Court, he was not 

prepared to dissent from the view that, under 

sestion 295 of theold Code, the bona fides of 

a decree can be enquired into. In Raghunath 

Gujrati v. Rai Chatarpat Singh (10) Maclean, 

C.J., doubts the correctness of In re Sunder 

Dass (7). In Peary Lal Das v. Peary Lal Dawn’ 
(LL) Justice Mookerjee follows his previous de- 

cision in Puran Chand Boid v. Surendra Narain 

Singh (9). The learned Judge in the earlier 

case already referred to says that, as in re- 

enacting section 73 of the present Code of Civil 

Procedure, the Legislature, with knowledge of 

the decisions in In re Sunder Dass (7) and 

Chhagan Lal vy. Fazarali (8), has not made any 

departure from section 295 of the Code of 

1882, it may be taken that it accepted as, 
correct the view taken in these cases. But 

it has to ba remembered that Shankar Sarup 

y. Mejo Mal (4) was also under the old Gode, 

and that notwithstanding the pronouncement 

ofthe Judicial Committee that the officer 

distributing the assets is only acting 

ministerially, the Legislature has not thought 

fit to declare that he was performing judicial 

functions. 

Weare not prepared to attach any signifi- 
cance to the fact that section 73 of the present 
Code is almost identicalin language with 
sec ion 295 of the old Code. On the whole, 
limiting our observations solely to the func- 
tions ‘of an officer exercising his duties under 
section 73, we are of opinion that it is not 
open to him to enquire into the legality or 
validity of a decree brought to his notice in 
distributing the assets. 

The order of the Munsif must be set aside: 
and the petition is restored to file and dispos- 
ed of according to law. Costs to abide. 


Petition allowed; Case sent back. 


YY. BF, 

(10) 1 C. W. N. 633. 

(11) 22 Ind. Cas. 407; 19 C, W. N. 903; 18 C. T. 
J. 646. 
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PUNJAB CHIEF COURT. 
Seconp Crvin Appeat No, 2385 or 1913. 
December 21, 1916. 

Present: —Mr. Justice Shadi Lal and 
Mr. Justice Broadway. 

GULLU AND otners—Derenpants—_, 
APPELLANTS 

eergsus 


- KHUDA BAKHSH KHAN AND OTHERS— 
PLAINTIFES—- RESPONDENTS. 

Limitation Act (IK of 1908), Sch I, Arts. 142, 144— 
Adverse poesession— Sale of helding—Shamilat, share 
in, whether passes—Intention—-Appeal—Finding of 
fact. 

The question whether a particular transaction 
carries with ita share of the shamilat area is one of 
intention to be gathered from the ‘terms of the 
deed and all the surrounding circumstances, includ- 
ing the subsequent conduct of the parties, and 
ordinarily a finding on a matter of this nature is to 
be aT asa finding of fact. [p. 122, col. 2, p. 128, 
col. 1. 

Shahamad v. Ibrahim, 80 Ind. Cas. 160; 57 P. R. 
1915; 134 P. W. R. 1915, followed. 

Semble.—Where, however, the lower Court bas 
wrongly assumed a fact which does not exist and 
has ignored the correct rule of decision, the High 
Court, on appeal, can interfere with such a finding. 
ip. 123, col. 1.] ý 

Plaintiffs’ pređecessor-in-interest sold his entire 
holding to defeudants’ ancestor on March 24th, 1878. 
No mention of a proportionate share of the shamilat 
was made in the sale-deed. From the date of sale the 
vendee aud his successors wers recognised as 
having a share in the shamilat and continued to 
participate in the profits thereof. The plaintiffs, on 
the other hand, during two snecessive Settlements 
claimed no share in the shamilat, and neither 
participated in the profits derived from, nor contribut- 
ed towards the burden imposed on, it. They paid no 
revenue in respect of any-holding in the village: 

Held, (1) that the plaintiffs’ claim to the share of 
shamilat in respect of the holding sold to defendants’ 
ancestor was barred by time; [p. 128, ccl. 1.] 

(2) (semble) that the sale of the holding carried with 
-it a share of the shamilat. [p. 12), col. 2.] 


Second appeal from the decree of the 
Divisional Judge, Shahpur; dated the 2th 
August 1918, affirming that of the District 
Judge, Shahpur, dated the 14th August 
1914, decreeing the claim. 

Mr. Nanak Chand, forthe Appellants. 

Messrs. Gokal Chand Narang and Mukand 
“Lal Puri, for the Respondents. 


JUDGMENT.—This is asuit brought by 
the plaintiffs for the possession of a plot of 
land, which upon the partition of the shamzlat 
of the Patti Lak of the village Lak in the 
Shahpur District has been awarded by the 
Revenue Authorities to the defendants. One 
Qasim was the proprietor of a holding 
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measuring 5 ghumaons 4 kanals and 5 marlas 
in the village. which was, assessed to land 
revenue. and he had also a share in the 
village shamilaé in proportion to the revenue 
he paid upon the holding. On the 24th 
Mareh 1873 he sold the above holding to 


-one Shahabal, the ancestor of the defendants. 


The deed of sale does not explicitly mention 
the proportionate share in the shamilat; 
and the crucial point for determination is 
whether Qasim’s heirs are entitled to the 
area in dispute, which was allotted to the 
defendants on partition, i 

Qasim died sometime in 1882, and the 
mutation of names in pursuance of the 
sale was effected in favour of the vendee 
in the same year. So faras the revenue 
records gc, the only plot owned by Qasim 
in 1878 was that sold to Shahabal, and 
as regards the shamilat khata the entry 
in the Revenue Record did not specify the 
names of the owners, but referred to them 
indirectly by describing it as shamelat 
hasab rasad khewat (joint land in proportion 
to the land revenue). It will be observed 
that there is not a single plot of land 
‘which has been shown as the property of 
Qasim’s heirs in the revenue papers pre- 
pared from 1862 up to the date of the 
institution of the suit, a period of nearly 
28 years; and this is significant, when we 
remember that during this time there were 
two Settlements in the District, one in 1891 
and the other in 1905. 


The shamilat of the village Lak was 
originally partitioned into five patizs, the 
sub-divisions of the village, and the 
partition proceedings, which continued for 
several years, came to an end in 1501, 
There is no evidence to show that the 
plaintiffs, who claim a share in the common 


‘land, ever took the slightest interest in these 
_ proceedings. 


After the Settlement of 1905, 
the area assigned to Patti Lak was divided 
among the proprietors, who paid- land 
revenue on their holdings in the patti, and 
the plot in dispute was, as observed already, 
allotted to the defendants, because they 
paid land revenue upon their holding situate 
in the patit and as such were entitled to 
a share in the common land in accordance 
with the agreement contained inthe wajib- 
ul-arz of the village. 

Now plaintiffs Nos. 2 to 6, claiming to be 


, 
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Qasim’s reversioners, and plaintiffs Nos. 1,7 
and 8 as their vepdees under two deeds of sale 
dated respectively 14th April 1905 and 
7th March 1910, have bronght tbis sait 
for the possession of the land on the ground 
that if was originally the property of 
Qasim, that he did not transfer to Shahsbal 
his share in the shamilat, and that Shaha- 
bal’s heirs were not entitled to it at the 
time of the partition. The Courts below 
have concurred in decreeing the claim, and 
the defendants, who are dissatisfied with 
the decree passed against them, have pre- 
ferred a second appeal to this Court. Upon 
the question whether plaintiffs Nos. 2 to 6 are 
related to Qasim in the manner’ alleged 
by them the learned Divisional Judge has 
recorded a finding of fact, which cannot 
be disturbed in second appeal. - 


We must, therefore, start with the estab- 
lished fast that the plaintiffs stand in the shoes 
of the said Qasim, aud the matter which re- 
quires consideration’ is whether they have 
established their title to the share ‘in the 
shamilat. The sole point, whish canu be 
urged in their favour, is the circumstance 
that the sale-deed of 1873 does not in so 
many words convey a share in the common 
land to the vendee, and it is, therefore, argued 
that Qasim and after his death his represent- 
atives-in-interest continued to be the co- 
owners in the joint lend of the village. 
Now, the most important fact, which has 
not been noticed by either of the Courts 
below, is that the shamilat holding, which 
was originally a free giftfrom the Govern- 
ment, could be partitioned only among those, 
proprietors who paid land revenue on their 
own holdings. This proposition, which finds 
expression in the agreement embodied in 
the wajtb-ul arz of the village prepared 
at the different Settlements has now been 
finally determined by the highest jadicial 
authority. The whole question as to the 
persons, who were entitled to participate 
in the common lands of the Patti Lak, 
and their measure of right came up for 
consideration before a Division Bench of this 
Court in Civil Appeal No. 120 of 1905, 
wherein it was decided that only the pro- 
prietors of the lands assessed to land revenue 
in Patti Lik were entitled to -share on 
the partition of the shamalat area and 


that among those proprietors the measure 
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of right of each was (a) his own khewat 
inside the cultivated area, (b) his proportion- 
ate share according to that khewat of the 
land revenue on the common land paid 
by non-proprietors, and (e; the amount he 
himself paid on account of the said Jand 
revenue. Upon appeal the Privy Council 
confirmed the judgment of the Chief Court 
and negatived the claim of the persons 
who paid land revenue on the common 
land in - the shape of grazing dues, but 
were not at the same time owners of any 
plot assessed to land revenue. lt was held 
by their Lordshipa of the Privy Council 
that such persons had no right whatsoever 
to participate in the ‘partition of the shamilat, 
vide Bagga v. Saleh (1). 

It is admitted that the plaintiffs Nos. 2 to 6 
were not proprietors of any land assessed 
to land revenue in this patti. Indeed, they 
did not own even any area not assessed 
to land revenue, and it seems to us that 
upon the rule ennnciated in the aforesaid 
right toa share 
in the common land. The Revenue Officer, 
who carried ont the partition, was concerned 
only with those persons who actually paid 
the land revenue upon their holdings, and 
he accordingly refused to recognize the 
title of those who did not contribute to 
the land revenue assessed on the cultivated 
area in the possession of the proprietors, 
It is manifest that he could not conduct a 
historical research with respect to the rights 
of the persons who had, say thirty or forty 
years previously, contributed to the land 
revenue in their capacity as proprietors, 
but ceased to do so at the time of the 
last Settlement, when the land revenue, 
which has been accepted as the basis of 
division, was assessed. If we once deside 
to go behind the last Settlement, it is 
difficult to say where we are going to stop. 
What would be the exact point of time 
with respect to which it could be reasonably 
said that the land revenue then paid should 
be the basis of division among the pro- 
prietors inter seP It is to be observed that 
the amount of land revenue assessed on 
each holding does not always remain 
the same, and that the land revenue in 


(1) 29 Ind. Cas. 1005; 6 P. B. 19°6; 19 C. W, N. 
1028; 29 M. L.J, 137:9 W, 706; (1915) M, W. N, 
642; 1 P, W. R, 1916 (P. C9, 
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the shape of grazing dues paid by each 
proprietor in respect of the common land, 
which is an important factor in determin- 
jog the shares in the shamilat, is also 
changing from time to time. Indeed, at 
the time of ibe partition of the shamilat 
of the village into four paitis, the revenue 
then assessed on the cultivated lands in 
each patti ard the amount of the grazing 
dues with respect to the shamilat holding 
paid by the proprietors of the patti were 
adopted as the basis of the division of 
the shamilat, No regard was paid to the 
amount paid by each proprietor at some 
prior time and indeed any such enquiry was 
bound to be a failure. 

Having obtained a very large area of the 
shamilat upon the principle of division 
referred to above, the proprietors of the 
potti should adopt the same rule in divid- 
ing the common land among themselves. 
As stated already, plaintiffs Nos. 2to 6 have 
not been proprietors of any land in this 
patti, at any rate, since 1882, nor have 
they contributed to the land revenue 
assessed on the cultivated land or shamilat 
during the last 28 years, There js no 
mention of their names in the revenue 
papers; and though there have been two 
Settlements during the period, there is not 
the slightest indication of their ever com- 
ing forward and asserting their rights in 
the shamzlot even at the time when tbe 
partition was effected among the four paitis. 
The oral evidence of a few witnesses, 
that the plaintiffs grazed their cattle in 
the shamilat during the rainy seasons, is 
wholly unreliable, and was not even 
yeferred to in the lower Courts. The 
witnesses are men of no status in scciely 
and the allegation is the usual one made 
in cases of this character. Taking it at 
its face value it is in no way incompatible 
with the plaintiffs’ status as non-prorrietora, 
when we remember that other non-pro- 
prietors tco were allowed to graze their 
cattle. 

The dominant fact, however, remains 
‘that the plaintiffs neither participated in 
the profits derived from the common Jand nor 
contributed to the burden imposed thereon. 
On the other band, all the indicia of 
ownership have been with the defendants, 
who have all along been recognized as pro- 
prietors Laying rights in the shamtlat, 
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In the circumstances, and in view of the 
ruling of their Lordshipsgof the Privy 
Council with regard to the qualifications 
of the persons entitled to participate in 
the shamilat of the patti, we are unable 
to decree the claim of the plaintiffs upon 
the strength of the solitary fact that the 
sale-deed does not explicitly refer to the 
shamilat. It will be observed that Qasim 
transferred his entire holding in his posea- 
sion, and in the Court of first instance 
the plaintiffs did not even allege that he 
owned in 1873 any other plot of land. 
The learned Divisional Judge, however, 
placed upon the record an entry of 1857, 
showing that Qasim was recorded in 1857 
as owner of another plot 3 ghumaons 1 kanal 
and 12 marlas in area. This land was 
admittedly banjar kadim and was not 
assessed to land revenue, and it is note- 
worthy that there is no trace of it in the 
subsequent papers. We accordingly consider 
that the Divisional Judge was wrong in 
assuming that at the time of the sale 
Qasim owned not only the land transferred 


by him to Shahabal, but also another 
plot which he kept for himself. This so- 
called fact has influenced to a consider- 


able extent the decision of the learned 
Judge, as is apparent from the following 
passage in his judgment: “Tt has been 
proved conclusively as noted elsewhere 
that Qasim had other land besides that he 
sold to Sbahabal, so it cannot: be urged 
that his intention was to get rid of all 
his property including shamilat” (paper- 
book, page 14, lines 6—9). 

We must, therefore, hold that Qasim, who 
was anold man having no child, conveyed 
his entire property to Shahabal, who was 
described in the deed as the resident of the 
village Koth Ali Ahmad, and it is not impro- 
bable that the latter migrated from his village 
after the sale in order to settle down in 
the new village where he had acquired pro- 
perty. The question whether a particular 
transaction carries with it a share in the 
shamilat area is one of intention ‘to be 
gathered from the terms of the deed and all 
the surrounding circumstances, including the 
subsequent conduct of the parties; vide, 
inter alia, Shahamad v. Ibrahim (2), and 


(2) 30 7n1 Cas. 100; 57 P. R. 1915; 184 P. W. R 
1915. 
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ordinarily a finding on a matter of this 
nature is to be Yreated asa finding of fact, 
but in the case before us the lower Appel- 
late Court has wrongly assumed that Qasim, 
who in 1857 was recorded as the owner of 
waste land, owned it even in 1873, though 
there is no trace thereof in the revenus 
papers compiled after 1857, and both the 
Courts have not ‘considered the rule of 
decision laid down by this Court in 
Civil Appeal No. 120 of 1905, which rule has 
received the approval of their Lordships of 
the Privy Council. Nor have the Courts 
given weight to the subsequent conduct of 
the parties, more especially that of the heirs 
of Qasim, which clearly shows that they 
never considered themselves to be co-sharers 
in the common land, until plaintiffs Nos. 1, 
7 and, 8 appeared on the scene and purchased 
their rights. The learned Counsel for the 
appellants contend that by reason of the 
recent irrigation by canal the land has 
become valuable, and that the three plaintiffs 
above mentioned have got conveyances in 
their favour by way of spesulation. This 
matter isnot directly before us, and it is 
unnecessary to express any opinion thereon. 
Suffice it to say that all the facts and cir- 
cumstances show that Qasim intended to 
convey all his rights in the village, and that 
even if the share in the shamilat was not 
conveyed, -the plaintiffs, who did not pay 
‘any land revenue either at the Settlements 
_of 1891 and 1905, orat tho time of the 
partition, were not, in view of the rule con- 
tained in the Privy Council judgment, 
entitled to participate in the skamilat. 


Considering that the plaintiffs never 
asserted their title at the time of the Settle- 
ments and on the occasion of partition of the 
village shamilat into four pattis, and that the 
defendants have all along been recognized 
as the persons having a share in the shamilat, 
we are inclined to hold that the suit for 
possession is barred by limitation, whether 
it is Article 142 or 144, which applies to the 

‘ease. The remark in the judgment of the 
lower Appellate Court that this defence 
was abandoned has been challenged before 
us, and it is alleged that the defendants 
never intended to give up the defence of 
bar by lapse of time. It, however, seems to 
us that upon the facts disclosed upon the 
“record this Court must dismiss the suit, 


+ 
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even if the plea was not pressed in the 
lower Appellate Court, vide section 3 of 
the Limitation Act. 

Upon an examination of all the material 
before us and the law bearing on the subject, 
we hold that the plaintiffs are not entitled 
to any relief. -We accordingly accept the 
appeal, set aside the decreəs of the Courts 
below- and dismiss the suit with costs 
throughout. 

Appeal accepted, 


PRIVY COUNCIL. 
ÅPPEAL FROM CANADA SUPREME Court 
July 25, 1946. 
Present: —Lord Chancellor (Lord Buck- 
master), Viscount Haldane, 
Lord Atkinson, Lord Shaw and Lord 
Parmoor. 
ISSAC BRIOKLES— APPELLANT 
versus 


WILLIAM H. SNELL —Responpenr, 

Contract—Specific performance Vendor and pur- 
chaser—Time of essence of contract in all respects— 
Default by vendee—Recission of contract—Syecific 
performance, action for, by vendee—Pleadings—‘Further 
relief prayer for’, meaning of. 

Where, in a contract for the sale of land, time is 
expressly made ‘of the essence of the contract in all 
respects’, specitic performance cannot be decreed 
in favour of the party in default, and the default, 
though trivial, will entitle the other party to stand 
on the letter of the agreement. [p. 125, col. 2.] 

A prayer for ‘such further relief as the nature of 
the case may require’, in a suit by the buyer for 
specific performance ofa contract for the sale of 
land does not include a claim for damages or a refund 
of the deposit money inthe alternative, but means 
only such further relief as is ancillary to the main 
specific relief claimed. [p. 125, col. 2.1 


The defendant agreed to sell certain land to the 


-plaintiff The sale was to be completed by a fixed 


date, the vendor agreeing on his part to discharge an 
outstanding mortgage on the property. The pur- 
chaser made a deposit of Rs 50C with the seller, 
which was liable to forfeiture on default of com- 
pletion by the purchaser, The vendor procured the 
conssnt of the mortgagee to transfer the legal estate 
to him within the time fixedin the said contract, 
The plaintiff's solicitors searched the vendor's title 
and expressed themselves as satisfied subject to the 
discharge, on completion, of the outstanding mort- 
gage. The defendant’s solicitors replied that the - 
mortgage would be discharged on closing and asked 
for return of the draft deed. The draft was returned 
afew days after the lime fixed for completion (the 
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plaintiff’s solicitor having meantime been taken iil), 
with the intimation that the plaintiff was ready to 
close. The defendant’s solicitors replied that, under 
the terms of the contract, the same was rescinded. 
In an action for specific performance by the 
purchaser: 

Held, that as timo was of the essence of the 


contract, the vendor was entitled to rescind, not- ' 


withstanding that the legal estate was not actually 
zre-yested in him, the unrevoked consent of the mort- 
gagee being sufficient to give him a good title. [p, 


127, col. 2.) 
Brewer v. Broadwood, (1882) 52 L. J. Ch. 186; 22 
Ch. D, 105; 47 L. T. 508; 31 W. R. 115, distinguished. 


Appeal by special leavefrom the Supreme 
Court of Canada (Davies, Duff and Brodeur, 
JJ.; Sir Charles Fitzpatrick, ©. J. and 
Anglin, J., dissenting), reversing the decision 
of the Supreme Court of Ontario (Appellate 
Division) (Mulock, O. J., Chute, Raddell, 
Sutherland and Leith, JJ—28 Ont. L 
R. 858) and restoring the judgment of 
Faleonbridge, C. J., of the King’s Bench 
Division. 

Mr. J. E. Jones (of the Canadian Bar), for 
the Appellant. 

Mr. Tilley, K. O. (of the Canadian Bar), for 
the Respondent. 

JUDGMENT. 

Lorgo Atxinsoy.—This is an appeal by 
special leave from a judgment of the 
Supreme Court of Canada dated February 
93, 1914, allowing by a majority of 
three to twoan appealfrom an unanimous 
judgment of five members of the Appellate 
Division of the Supreme Court of Ontario 
dated March 18tk, 1913, setting aside the 
judgment at the trial dated November 26th 
1912. i 


The action out of which the appeal 
arises was brought by the respondent 
against Isaac Brickles, since deceased, 


claiming specific performance of an agree- 
ment dated February 20, 1912, entered 
into between the respondent and Brickles, 
acting through one G. W. Ormerod as 
his agent, whereby Bricl!-- agreed to 
sell, and the respondent to purchase, certain 
parcels of land in the township of 
Scarborough and County of York, in the 
Province of Ontario, for the sum of 7,590 
dollars, to be paid and secured as follows: 
500 dollars as a deposit on entering into 
the agreement, 2,000 dollars on the 
acceptance of the title and the delivery 
of the deed of conveyance, and the balance 
5,020 dollars, to be secured by a mortgage 


: 
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executed by the respondent of the property 
purchased to “be drawn on the vendor’s 
solicitor’s usual form” containing three 
specified clauses. 

This agreement contains several special 
clauses. It is only necessary to state the 
purport and effect of those bearing upon 
the questions upon which the appeal turns. 

(1) The vendor was not bound to furnish 
any abstract of title, or any  title-deed, 
or evidence of title, except such as he 
might have had in his possession. (2) 
The purchaser was left to search the 
title at his own expense, had ten days to 
examine it, and if he did not object in 
writing within that period he was to be 
deemed to have accepted the title. (3) If 
any valid objection was made to the title 
within that time the vendor was given a 
reasonable time to remove’ it. (4) If the 
purchaser should make default in completing 
the purchase “in the manver and at the 
time above mentioned”—that is, March 
15, 1912—any money theretofore paid on 
account might at the option of the vendor 
be retained by him as “liquidated damages” 
and the contract at his. option be put an 
and to, the vendor being entitled to re-sell 
the lands without reference to the pur- 
chaser. (5) Time was made in all respects 
strictly of the essence of the contract. 


The purchaser’s solicitors, Messrs. Prond- 
foot, Duncan, Grant and Skeans, did not 
prepare the deed of conveyance, nor 
apparently did they claim aright or intend 
to do so. The vendor’s solicitors, Messrs. 
Da Vernet & Co., took that matter in 
hand, and the purchaser and his solicitors 
apparently acquiesced in that arrangement. 


On February 21, 1912, the vendors 
solicitors wrote to the solicitors of the 
purchaser to the following effect: ‘‘Dear 


Sirs, Re Brickles to Snell, Lots Nos. 1 
and 2, Plan 412, Scarboro’ Township. We 
understand that you are acting for William 
H. Snell, who is purchasing the above lands 
from our client, Isaac Brickles. Enclosed 
please find draft deed for approval.” 


On the following day the vendor's 
solicitors again wrote to the purchaser’s 
solicitors, enclosing a corrected description 
of the lands to be conveyed, and requesting 
them to detach the first page of the copy 
dee] sont the previous day, and ta replace 
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it wilh the page enclosed. On February however, suddenly taken ill on that day 


_27th the vendos solicitors sent to the 
same firm a third letter to the following 
effect: “Dear Sirs, Would you please 
reburn draft deed herein approved, with 
your objections to title, as our client will 
be in the office on Saturday?” 

These, however, were not the only 
communications which passed between the 
two firms of solicitors touching the carrying 
out of the contract. Mr. Melville Grant 
was the member of the firm of the respond- 
ent’s solicitors who had charge of the 
matter on behalf of his firm, and Mr. 
Ross the member of the other firm who 
had charge of the matter on behalf of 
the vendor. 

Mr. Grant began to examine the vendor’s 
title on February 22, 1912, ard had his 
examination practically completed on the 
29th of that month, when he received the 
last-mentioned letter dated February 27, 
1912, By the first week in March he 
had completed the searches, and was ready 
to accept the title. There remained, 
however, one matter to be cleared up, in 
reference to which he spoke to Mr. Ross 
over the telephone on March 5th, namely, 
the existence of an nndischarged mortgage 
of the property sold. He then informed 


Mr, Ross that the title was satisfactory, 
but that ihere was a mortgage which 
should be discharged. To this Mr. Ross 


replied that he would bave ib discharged 
on closing. On March 12th, Mr. Ross 
telephoned to bim that tbe vendor was 
in his (Mr. Ross’s) office; that Marsh 15th 
was the day for closing; and asked him 


to return the draft deed. To this Mr. 
Grant replied that his firm were ready 
to close, and that the only point which 


they wanted cleared up was the question 
of the mortgage. Mr. Ross said that he 
would have this done, and then Mr. Grant 
replied that he would return the draft deed. 


On the next day— Wednesday, the 13th— 
he brought out the deed from, presumably, 
his safe, or some such place, for the 
purpose of returning it, when he found 
that he had nobody in his office to whom 
he could dictate the letter which he 
intended to send with the deed. He, 
therefore, postponed the sending of it till 
the next day—Thursday, the 14th. He was, 


and was ill and unable to attend to the 
matter till Monday, the 1th. He then 
telephoned to Mr. Ross, stating that his 
firm were ready to close the matter and 
he would like to get it closed, and asking 
him if they could close. To which Mr. 
Ross replied that his client had been in 
with him, and that as the matter had not 
been closed on the 15 he had refused 
to carry out the agreement, On March 
IS the vendor’s solicitors wrote to the 
purchaser’s solicitors a letter in the terms 
following: “Dear Sirs, Re Sale—Briekes to 
Snell, parts of Lots Nos. 1 and 2, Plan 
412, York. The vendor called at our office 
to-day to ascertain whether this sale had 
been closed, as the date for closing was 
the 15th instart. We had to inform him 


that we had not heard from you, that 
you had not returned the draft-deed, nor 
put in any objections to title. Under the 


agreement, ‘in every respect time is to 
be strictly of the essence thereof.” The 
vendor has now instructed us to write you 
informing you and your client that on account 
of your default he will not carry cut the 
contract, and the same is now rescinded.” 


These facts are all admitted. There is 
no controversy or dispute about them. 
From them it is clear that all parties 
concerned were anxious to carry out the 
sale, and that the delay was due mainly, 
if not entirely, to the sudden and unexpected 
illness of Mr. Grant, It is quite true that 
he might, on Wednesday, the 13, have 
himself written the letter which he desired 
to send to the vendor’s solicitors accom- 
panying the deed, and not have postponed 
matters till next day; and it may well 
be be would have done so if he had 
apprehended his illness. If that be a 
fault, it is certainly a trivial one; but, 
even so, the vendor is still entitled to 
stand upon ‘the letter of his bond.” The 
writ was issued by the purchaser on 
April 28, 1912. The only specific relief 
which it claims is specific performance of 
the agreement of February 20th, 1912. 
There is a claim for such further relief 
as the nature of the case may require, 
but thatean only mean such further relief 
as is ancillary to the main specific relief 
elaimed. 
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It is, their Lordships think, very 
unfortunate that a claim in the alternative 
was not inserted for a return of the 
deposit of 500 dollars, or tbat, if not 
originally claimed, liberty should not have 
been asked to amend the pleadings by 
inserting such a claim; so that there might 
have been a complete adjudication on all 


matters in dispute between the parties 
and all further litigation have been 
prevented. That, however, has not been 


done, and their Lordships, therefore, can 
only deal with the issues raised hy the 
pleadings as they stand. The Trial Judge 
held that the purchaser, the plaintiff, was 
not in default so as to entitle the defend- 
ant, the vendor, to rely upon the clanse as 
to time being of the essence of the contract, 
and granted a decree for specific performance. 
The Supreme Court of Ontario set aside 
this decree, and ordered and adjudged that 
the action should be dismissed. The 
Supreme Court of Canada (the Chief Justice 
apd Mr. Justice Anglin dissenting) reversed 
this decision, and ordered that the jndg- 
ment of the Trial Judge should be restored. 
Mr. Justice Davies and Mr. Justice Duff 
expressly held that the case was governed 
by the decision of this Board in the case 
of Kilmer v. British Columbia Orchard Lands 
Iimited (1)), and Mr. Justice Brodeur 
concurred with them. The Court had not, 
of course, the advantage of having before 
it the judgment of this Board in the 
more recent case of Steedman v. Drinkle (2) 
delivered on December ‘21, 1915, in 
which the former case was explained; and 
it was pointed out that in it their Lord- 
ships must have been of opinion that the 
stipulation as to time being of the essence 
of the contract did not apply as the facts 
stood, since the defendant Company had 
themselves agreed to extend beyond the 
day fixed the time for the payment of 
the instalment of the purchase-money, the 
non-payment of which by Kilmer they 
relied upon as entitling them to enforce 
the forfeiture. 
This was 
guished that 
of Steedman v., 


the feature which distin- 
case from the later case 
Drinkle (2). In the 


(1) (1913) A.C. 319; 82 L. J. P. 0.17; 108 L. T, 
306; 57 S. J. 338; 29 T, L R.3819. 
(2) (1916) A. C. 275; 85 L. J. P. 0. 79. 
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latter the purchaser made default in the 
payment of an instalmentg of the purchase- 
money. The vendor did not give any further 
time for the payment of it; on the contrary 
he took advantage of the default immediately, 
and cancelled the agreement. The Board 
decided that,as time was expressly made 
of the essence of the contract, specific 
performance of if could not be decreed in 
favour of the purchaser, who was in default; 
but held that the forfeiture of the money 
paid under the contract was a penalty 
from which relief might be granted on 
proper terms. Faced with these difficulties 
Counsel for the respondent abandoned the 
grounds ugon which the decision appealed 
from was based by the Supreme Court, but 
stoutely contended that the vendor was not 
entitled to treat the purchaser’s omission 
to close the transaction on March 15, 
1912, asa default giving the vendor the 
right to rescind, as the latter was not at 
that time ready—that is, able and willing— 
to convey to the purchaser the fee of the 
property sold, inasmuch as, first, he had 
not before that day paid off and discharged 
the then existing mortgage on the land 
and procured the legal estate in the lands 
to be revested in him; and secondly, as the 
vendor’s solicitors’ form cf mortgage had 
never been delivered or tendered to the 
purchaser to enable his own solicitors to 
prepare the mortgage-deed by whish the 
balance of the purchase money was to be 
secured to the vendor. 


Counsel was, having regard to the terms 
of the fifth paragraph of the plaintiff’s reply 
and joinder of issue, quite entitled to raise 
these points. The second is easily answered. 
It was the duty of the intended mortgagor, 
the respondent, to have the mortgage-deed 
prepared. Neither he nor his solicitors ever 
asked the vendor or his solicitors to furnish 
him or them with the form preacribed. It 
was the business of the purchaser or his 
solicitors to procure it, and neither the 
vendor nor his solicitors were in any default 
in having omitted to furnish this form 
unasked. The first point is the more sab- 
stantial. The mortgage to be discharged bore 
date November 1, 1904, It was made by 
Isaac Brickles to one Lucy Male, a mirriad 
woman, wife of one Georga Male, to secure 
the repayment of a sum—not specifi] in 
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the case—by instalments of 100 dollars each 
on November Pin every year until the 
entire debt with interest at 5 per cent. was 
paid. In the spring of 1912 something 
_over the trifling sum of 200 dollars remained 
due onthis mortgage. The entire sum due 
about November 1, 1912, for principal 
and interest was 300 dollars, which was 
then paid in full, and a discharge signed by 
the mortgagee. The hearing did not take 
place till November 26 following. The 
vendor was at that date undoubtedly ready— 
that is, able—to convey the interest purchas- 
ed. Itis quite true that the vendor had 
not on or before March 15 any legal power 
to compel Mrs. Male to accept against her 
will the unpaid balance of the mortgage- 
‘debt with the interest thereon, so as to 
“west in himself the interest in the lands 
which he had contracted to sell; but a 
written statement, signed by her husband 
George Male, dated in the month of Novem- 
ber 1912, and an affidavit of the same 
date made by his wife, were by consent 
received in evidence at the trial as proof 
of the facts stated in them, From the 
first it appeared that Brickles, about the 
time when the sale was contemplated, told 
George Male that he was about to sell these 
lands, and asked Male -if he would consent 
to receive the mortgage money; he replied“ 


in the affirmative, and afterwards informed - 


his wife of the offer, and she was satis- 


fied. 


Mrs. Male; in her affidavit, stated that 
she was prepared at any time, upon payment 
of the principal and interest due under the 
mortgage, to execute a discharge therefor 
in favour of Isaac Brickles, and that had 
she been called upon on or before March 
15, 1912, to do so would have done so. 
It is to be borne in mind that on March 5 
Mr. Ross informed Mr. Grant over the 
telephone “that he, Ross, would have “a 
discharge of this mortgage on closing”. Mr. 
Grant did not suggest that this would be 
too late. On the contrary, he apparently ae- 
quiesced in the arrangement. That assurance 
was repeated by Mr. Ross on March 12, 
1912; and again no cbjection was made 
to it by Mr. Grant. 

_ A very simple procedure for the discharge’ 
of the mortgages and the revesting in the 
qwiortgagor of his former estate in the 
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property mortgaged is provided by sections 
62 and 67 of the Registry of Deeds Act 
(Rev. Stat. Ont. 1914, e. 124). A form 
of document called a discharge has merely 
to be filled up and authenticated in the 
manner prescribed. On this being duly 
registered the mortgage debt is discharged, 
and the legal estate revested in the 
mortgagor. 

Their Lordships are clearly of opinion 
that the vendor was not bound to hava 
the mortgage discharged and the legal estate 
revested in him befora March 15, 1912. 
It would have heen quite sufficient to have 
had these things done immediately before 


‘the closing of the transaction on that day, 


and so the solicitors for the parties obviously 
understood and intended. Counsel, however, 
urged that, even . though the documents 
almitted should be taken as satisfactory 
proof that Male and his wife had consented 
before that date to the discharge of the 
mortgage, they might at any moment up 
to the signing of the discharge have 
changed their minds and refused t sign it; 
and, as Brickles could not have compelled 
them not thus to change their minds, he 
was not in point of law ready on March 
15 to complete. No reason was suggested 
why they should change their minds. In 
fact they apparently had not done so, as 
they were paid off in full -before November 
1, 1912.. There was no evidence given to 
suggest that they ever contemplated such 
a change;.and the question is, must it be 
held; in the absense of such evidence, that 
the-.vendor was disabled from conveying 
the interest sold, owing to the bare possibility 
that a contingent and improbable event 
might conceivably occur? No authority was 
cited which went to such a length as that. 
In the case of Head's Trustees and 
Macdonald, In re (3), a testator, after 
giving to his wife a life-estate in his real 
and personal estate, authorised but did not 
direct his trustees to pay his debts, and 
did not charge his real estate with the 
payment of his debts, so that the trustees 
had not during the life-time of the widow 
any power to sell the real estate ; but he 
did empower them to sell the real estate 
after her death, and divide the proceeds 


(8) (1880) 45 Ch. D. 810 at p. 317; 59 L. J, Ch. 604 
atp. 607; 63 L. T. 21, 38 W. R. 657. 
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amongst his children. ‘The trustees entered 
into a contract to sell some portion of the 
real estate, the contract to be completed 
on January 24, 1890. On that day the 
vendor had not obtained the concurrence of 
the beneficiaries ; and the purcheser repudiat- 
ed the contract, and asked for a return of 
the deposit. On January 29, the solicitor 
for the vendor wrote to say that he could 
make a good title with the concurrence of the 
beneficiaries, which the vendor would procure; 
and Lord Justice Fry and Lord Justice 
Lopes certainly seem to have endorsed the 
opinion that, if the vendors had at once 
when the objection to the title was made 
offered the concurrence of the beneficiaries, 
shewn that they could and would concur, 
and given an opportunity of investigating 
their title, the trustees migbt have forced 
the purchaser to take the title. In argument 
in that case it was urged on behalf of the 
purchaser, on the familiar authority of 
Forrer v. Nash (4), that, the vendors not 
having been able to convey, nor to force 
the concurrence of the beneficiaries, the 
purchaser was not bound to wait to see 
whether that concurrence could be obtained; 
but Lord Justice Fry said [Head’s Trustees 
and Macdonald, In re (3)] “The objec- 
tion having heen taken tv the title, 
the vendors said that they would obtain 
the concurrence of the beneficiaries., Now, 
if that had been done at an early stage 
of the proceedings, and if the trustees had 
been able to show that the benefiziaries did 
in fact consent to join, and an opportunity 
had been given of investigating their title, 
and it had been shewn that they would concur 
in reasonable time, it is by no means clear 
to me that the vendors might rot have 
enforced their contract. It is not necessary 
to decide that point.” In the present case 
the purchaser’s solicitors knew of the 
existence, and presumably of the nature, 
of this mortgage; they apparently satisfied 
themselves as to that. They never made 
any requisition as to proof of the mortgagee’s 
title. They merely required that the 
mortgage should be discharged. It could 
only be discharged with the consent of the 
mortgagee or her -assigns. They were 


(4) (1865) 35 Beav. 167; 6 N.R, 881; 11 Jur, (x. s.) 
789; Li W. R. 8; 53 E. R. 858; 147 E. R. 92, 
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assured thatit would be discharged. The 
vendor had obtained the &gal power and 
authority to discharge it. There is no 
suggestion that the power and authority, 
if unrevoked, would not be snfficient; the 
only infirmity about it waa that it was 
revokable at the option of those who con- 
ferred it. This case seems a much stronger 
one in favour of the vendor’s ability to 
convey than that of Head’s Trustees and 
Macdonald, In re (8). 


In Hsdaile v. Stephenson (5) the Master 
reported that the vendor could make 
a good title if a widow would release 
her jointure, which was secured by a 
term. The vendor undertook by parol 
before the Master to procure her to 
release it. This was held to be insufficient, 
but that case is quite distinguishable 
from this. The widow was not shewn 
to have ever given her consent to 
release her jointure. The respondent cited 
several authorities, amongst others the fol- 
lowing: Brewer v. Broadwood (6). In that case 
the purchaser bad boughtan agreement for 
a lease. He repudiated on the ground that 
the agreement was voidable atthe will of 
the lessor, unless certain works were com- 
pleted on the land within a certain time. 
The work had not been completed within the 
time, and the agreement was, therefore, 
voidable; but on the day on which the 
contract was repudiated the lessor consented, 
in case certain rent was paid up withina 
week, to extend the time for finishing the 
incompleted work to over seven months. 
There the purchaser bought a valid agree- 
ment for a lease. The vendor never had 
that to sell. He had only a voidable lease 
to sell. The rent stipulated for was never 
paid; the condition on which further time 
was given was never performed. The 
purchaser was held to have been entitled 
to repudiate. That case does not 
establish that a consent to a certain thing, 
which, if unrevoked, would’ validate a 
vendor’s title, is ineffectual for that purpose 
if, although unrevoked in fact, it is revoc- 
able in character. 


(5) (1822) 6 Madd. 866; 28 R. R. 248,56 W. R. 
1181. 

(61 (1882) 22 Ch. D. 103; 52 L. J. Gh. 136; 47 D. I), 
508; 31 W. R 115, 
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. In Bellamy v. Debenham, (7), the plaintiff 
sold a house on copyhold land, subsequently 
enfranchised, the mines etc. being reserved 
to the lord of the manor, and never vested 
in the vendor. On the purchaser discovering 
that the vendor was not entitled to the mines 
he repudiated before theday fixed for com- 
pletion—June 24, 1889. He persisted in 
that repudiation, and although the vendor 
before that date began to negotiate for the 
purchase of the mines, he did not, until after 
action brought and Jong after June 24, 1889, 
acquire the mines. It was held that the 
vendor was not entitled either to a decree 
for specific performance or to damages. The 
ease of Sprague v. Booth (8) does not apply 
to the present case. . 

` These authorities do not, in their Lordships’ 
opinion, support the respondent’s contention 
on this point, They think he has feiled to show 
that the vendor was notin fact on March 15 
ready - that is, able to convey the property 
purchased. They think, therefore, on the 


whole, that the appeal succeeds; that the 


decree appealed from was erroneous and 
should be reversed, and the decree of the 
Supreme’ Court of Ontario dated the March 
18, 1913, restored; and they will humbly 
advise His Majesty accordingly. The res- 
pondent must pay the costs here and in the 
Suprenie Court of Canada. 

Solicitors for the Appellant: Messrs. Blake 
& Redden. 

Solicitors for the Respondents: 


Messrs. 
Lawrence Jones & Co, 


Appeal allowed, 
(7) (1891) 1 Ch. 412; 60 L. J. Ch.166; 64 L. T. 
478; 39 W. R. 257. 


ai (8) (1909) A. C. 576; 78 D. J, P.C. 164; 101 L. 
r 211. 


LOWER BURMA CHIEF COURT. 
Civit Reviston No. 185 or 1915. 
December 4, 1916. 
© Fresent:— Mr. Justice Rigg. 
MAUNG SO— Appiicanr 


VETSUS 


MA OK— RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 115—Re- 
visionHigh Court, interference by—District Court, 
duty of. 
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-gold on behalf of his 


129 


If the facts of a case and the law applicable 
thereto have been considered by the District « ourt, 
then, although the decision is erroneons, the High 
Court will not interfere on revision. |p. 129, col. 2; 


` p. 180, col. 1.] 


Zeya v. Mi On Kra Zan, 2 L. B. R. 333, referred to, 
Mr. S. M. Bose, for the Applicant. 
Mr. Maung "Thin, for the Respondent. 


JUDGMENT.—Maung So sued for the 
recovery of certain gold or its value, which 


‘gold he said had been lent for a short time 


only to Ma Ok. His case was that after he 
had lent the gold, Ma Ok fearing that a 
case would be brought against Maung Mying, 
her son-in-law, pledged the gold to U Do 
Kaing, and informed him of what she bad 
done. He asked her to return the gold and 
she redeemed a portion only of it. At the 
same time she promised that she would are 
U Do Kuing. She won her suit buat failed to 
return the gold. Ma Ok replied that she 
never borrowed the gold. Her son in-law, 
Maung Mying, her grandson, Po Ngwe, Po 
Kin and Maung So’s son-in-law entered into 
a partnership to sell goods for a Rangoon 
firm, and had to deposit Rs. 2,200 security, 
which was obtained by a joint contribution 
in which Maung So shared, by pledging 
his gold. At the request of the partners, 
she filed a suit against U Do Kaing, but 
had not yet been able to execute the decree. 
She claimed that she was not bound to pay 
Maung So until she had recovered the 
movey from U Do Kaing. The Trial Judge 
found that the gold was a loan made to 
enable payment tu be made to U Do Kaing 
on behalf of Maung Myaing and the 
plaintiff did not pledge the gold himself. 
He decreed the claim. The District Judge 
was of opinion that Maung So lent the 
son-in-law Maung 
Kyaw and was agreeable to Ma Ok utilis- 
ing it for the purposes of the business. 
He considered that his cause of action did 
not arise until acconnts were settled with 
U Do Kaing. The grounds on which revi- 
sion is sought are many, but. this Court 
can only interfere if it is shown that the 
District Judge acted ilegslly or with 
materiel] irregularity. The meaning of this 
expression has been interpreted in Zeya v. 
Mi On Kra Zan (1). If the facts of the 
case and the law applicable have been 


considered -by the District Court, - then 
(1) 2 L. B. R. 333, 
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although the decision may bə erroneous, 
this Court will not interfere on revision. 
It is clear that the District Judge did 
consider the facts of the case, and he also 
considered as to whether on the facts as 
found by him, any snit for the recovery 
of the gold lent, would lie until U Do 
Kaing’s appeal was finished. The gist of 
his decision was that Ma Ok was acting 
under Maung Do’s instructions, and was, 
therefore, really nothing more than his 
agent, both in the payment of the money 
to U Do Kaing, and in filing a suit for 
its recovery. He had jurisdiction so to 
decide, and this Court bas no power to 
interfere. Theapplication is dismissed with 
costs, 
Application dismissed. 


PATNA HIGH COURT, 
Figst Crvi Appear No. 351 or 1915. 
January 22, 1917. 
Present: —Mr. Justice Roe and 
Mr. Jostice Chapman. 
MADHO PROSAD-—Ossactor— 
APPELLANT 
CETEUS 

Musammat CHANDRABATI KUER— 

| RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 145, 0. 
XXXIV, r.14—Mortgage by surety for costs—Ewecu- 
tion — Sale of mortguged property, whether allowable. 

Obiter —The provisions cf Order XXXIV, rule 14, 
have no application toa proceeding under section 
145 of the Civil Procedure Code. An order direct- 
ing a surety to pay doos not amount to a decree for 
the payment of money wishin the meaning of rule 14. 
16 may be that under the general law applying to 
mortgaged property, property mortgaged by a surety 
as security for costs cannot be sold as mortgaged 
Froperty under section 145, butthat would be quite 
haa of the provisions of rule 14. [p. 131, 
col. 1. 

Appeal from the crder of the District 
Judge, Bhagulpnr, dated the 8th July 
1915. ; 

Messrs. Khurshed Hasnain and Ganesh Dutta 
Singh, for the Appellant. 

Mr, Kulwant Sahat, for the Respondent. 


JUDGMENT, 
Ros, J.—This appeal arises ont of a 


proceeding in execution dated the 12th June 
1912 and instituted by Musammat Chandra- 


e 
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bati Kuer. The petitio in execution set 
forth that one Madho Prasad was a surety 
for the costs of a previous litigation and 
as surety mortgaged immoveable property 
for the satisfaction of any decree for costs 
that might be obtained. The appeal was 
decided against Madho Prasad and the 
sum found due for costs was Rs. 4,000. 
The applicant, therefore, sought for an at- 
tachment and put up forsale the mortgaged 
property. : 

The District Judge to whom this appli- 
cation was sent for execution refused to 
proceed against the mortgaged properties 
and struck off the application. Upon ap- 
peal to the High Court their Lordships 
in Calcutta directed that if the appellant 
gives up her rights as mortgagee and does 
not seek to sell the mortgaged properties 
as auch she can realise the amount of 
costs up to Rs. 4,000 from the person 
and other properties of the surety. “She, 
however, wanted to sell the mortgaged 
properties and described them as such and 
did not expressly indicate her election to 
abandon her rights as mortgagee under 
the security-bond. Jn this view of the 
sase we think that the order of the lower 
Court was so far wrong as it did not 
allow her to proceed as upon a personal 
bond. The application, however, was mis- 
leading and we allow the appeal with the 
qualifications stated above.” 


Armed with this order the decree-holder 
returned to the District Court and upon 
an application filed by her withdrawing 
her lien upon the properties mortgaged 
under the security bond she obtained per- 
mission to proceed with the execution 
upon the footing of the application of the 
12th June 1912. In accordance with that 
application the properties mortgaged were 
again attached and put up for sale as a 
part of the estate of the surety and not 
as properties mortgaged by the surety. 
Against this proceeding the surety appeals 
to this Court and one of the objections 
now urged before us is that the action 
taken by tbe District Judge was without 
jurisdiction inasmuch as the application 
for execution dated the 12th June 1912 
having been definitely rejected it was not 
open to the petitioner the deoree-holder 
to take further action without a further 
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application in due form. I am satisfied 
that in this e®tention there is no sub- 
stance. It is clear that all that their Lord- 
ships required the decree-holder to do 
was to make it clear that in describing 
the property as mortgaged property sbe 
did not wish to insist upon the lien created 
by the mortgage referred’ to. This she 
has done and [ take ib that the whole 
of the present proesedings are in substance 
merely a continuation cf the proceedings 
upon the application of the 12th June 
1912. This disposes of all the objections 
taken by the surety in appeal. Subsequent 
to the filing of the appeal in this Court, 
one Harihar Prasad was brought on to the 
record as decree-holder. We may note 
that it is apparent from the order-sheet 
that the surety has had no opportunity 
of taking in : the lower Court the excep- 
tion which he now takes to this proceed- 
ing. : 

The learned Judge before proceeding 
further will satisfy himself that Harihar 
Prasad is the legal representative of Musam- 
mat Chandrabati Kuer. The appeal should 
be dismissed with costs. 

' CHAPMAN, J.—I agree. I suggest that the 
provisions of Order XXXIV, rule 14, have 
no application to a proceeding under section 
145 of the Code of Civil Procedure. An 
order directing asurety to pay does not 
appear to be a decree for the payment of 
money within the meaning of rule 14 
referred to. It may be that under the 
general law applying to mortgages the 
mortgaged property could not be sold as 
mortgaged property under section 145, but 
that would be quite independent of the 
provisions of rule 14. 

Appeal dismissed. 
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COURT OF THE BOARD OF REVENUE, 
MADRAS. 
Revision Pervmos No. 50 or 1916. 
January 22, 1917, 
Present; —Sir Robert Clegg, F. M. 
V, M. RAMALINGA AYYAR— 
'. PETITIONER 
versus 
P. L. S. N. RAMANATHAN CHETTIAR 
— DEFEN LANT—COUNTER Pr TITIONER. 

Madras Esiates Land Act (I Mad of 1908), 88.112, 114, 
189, Sch, A—8uit under s. 112 dismi-sed for want of 
jurisdiction—Aggrieved party —Appeol, whether lies, 

A suit under sect on ilz of the Madras Es-ates Land 
Act was dismissed for want of jurisdiction, the 
Deputy Collector holding that the defendant was not 
alandholder under the Act and that the Act did 
not apply: ` 

Held, that the defendant had a right of appeal 
against the order, as he was aggrieved by the 
decree, notwithstandi: g thatthe suit against him 
was dismissed. [p. 182, col 1.) 


Revision petition from the order of the 
Collector, . Madura, D. Dis. No. 2343, dated 
the Ist July 1916. 

Mr. A. Swaminatha 
Petitioner, 


Ayyar, for the 


Mr. T. Nallasivam Pillar, for the Counter- 
petitioner. 


JUDGMENT.—This is an application 
under section 205 of the Estates Land Act 
to cancel the proceedings of the District 
Collector, purporting to have been made 
under the same section, which directed the 
restoration of Su» mary Suit No. 65 of 1915 
on the fileof the Melur Deputy Collector and 
disposal onits merits: Thissuit was asnit under 
section 112 of the Act and was dismissed for 
want of jurisdiction, the Deputy Ccllector 
holding that the defendant (present counter- 
petitiner) was not a Jandholder under 
the Act and the Act did not apply. When 
the counter-petitioner (the temple manager) 
applied for sale under section 114 the 
application was rejected in pursuance of 
that finding. 


2. . The main contentions of the Board’s 
petitioner are that the decree under section 
112 was an appealable decree, that although 
the suit was dismissed in the defendant’s 
favour he was an aggrieved party, inasmuch 
as it held that the land was not an 
estate and the Act did not apply, and 
that an appeal might, therefore, have been 
preferred by the defendant to the District 


138. 


DANAL DAS V., GOVINDA GEDI. 


Court {sehedila A to section 189 (1)]. 
Tt was further contended that the District 
Collestor’s order was irregular as it was 
passed ex purte without hearing both parties. 
I think that all these contentions must 
be allowed. Anappeal lay to the District 
Court against the decree, and. -following the 
decision printed as Krishna Chandra Goldar, 
v. Mohesh Ohandra Sata (1), the defend- 
ant had the right of appeal as he. was 
aggrieved by the decree. The District 
Collector’s order was also passed without 
notice to the Board’s petitioner. For these 
reasous the District Collector’s order was 
without jurisdiction and will be cancelled. 


3. The counter-petitioner asks the Board 
to revise the Deputy Collector’s order passed 
under section 114 declining to order sale on 
the ground that it is an order against 


which there is no appeal [Schedule B to 
section 189 (2)]. 
The effect of the decree in the suit 


was to declare the attachment illegal and, 
therefore, should be considered to be in favour 
of the defaulter: There was nothing wrong, 
therefore, in the order declining to take 
action on an application under section 114, 
The petition will accordingly be allowed 
and the costs borne by the counter-petitioner. 


` 


Petition allowed. 


Vv. R 
(1) 9 0. W. N. 584. 


PATNA HIGH COURT. 
Seconp Civit APPEaL No. v611 or 19 5. 
July 25, 1916. 
Present:—Mr. Justice Mullick and 
Mr. Justice Atkinson. 

DANAI DAS AND OTHERS— PLAINTIFFS — 
APPELLANTS 
Versus 
GOVINDA GEDI AND OTHERS— 


Derenpants— Respondents. 

Prespass, what constitutes— Proof. 

The foundation of trespass is the doing of an 
illegal act, forcibly and without legal authority, as 
against the property of another. To sustain trespass 
the illegality and the wrongfulness of the act must 
be established by proof. Jf the act is not illegal no 
right is infringed. [p. 132, col. 2.] 


INDIAN OASES, 
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Second appeal from a decision of the Sub- 
ordinate Judge, Cuttak, @lated the 21st 
July 1915, reversing that of the 
Munsif at Kendrapara, dated the 30th May 
1914. 


Mr. Satish Chandra Bose, for the Appellant. 
JUDGMENT. 


ATKINSON, J..-The -facts of this case are 
shortly as follows. The plaintiffs are lessees 
of a fishery which they hold from the 
Raja of Aul at a rent of Rs. 350 a year 
and which is situated in Mauza Rambhila; 
the name of the fishery is Singiri. The 
plaintiffs’ ease is, and they allege in their 
statement of claim, that the defendants 
wrongfully, forcibly and illegally opened 
a flood gate erected in the embankment 
dividing the paddy fields over which 
these fishery rights exist, from the river 
rusning through the village of Rambbila, 
causing the plaintiffs damage by injuring 
the fish. It appears that this culvert was 
erected by the Raja for the purpose of pro- 
tecting the fishery and the paddy fields. On 
the 22nd September 1910, the defendants, 
with the permission of the Raja, opened the 
shutter of this culvert to allow the heavy 
flood water to be discharged from the 
paddy fields into the river. The plaintiffs - 
claim that this was done illegally and wrong- 
fully, and in such a manner as to constitute 


towards them an act of trespass by the 
defendants, and for that they claim 
damages, 


The learned Judge who heard this case 
bas decided that the act that was done was 
not wrongfol and not illegal as alleged 
by ihe plaintiffs. The foundation of tres- 
pass is the doing of an illegal act, 
forcibly and without legal authority, as 
against the property of another. To sustain 
trespass the illegality and the wrongful- 
ness of the act must be established by proof. 
If the act is not illegal no right is in- 
fringed. The Judge has found here that 
there was no illegal trespass committed by 
the defendants. Even if the defendants 
did open the gate as alleged, they opened 
it, not acting in violation of any of the 
plaintiffs’ rights, bat by the authority 
of the Raja who was the owner of the 
flood gate and who was entitled to open 
it himself on his own responsibility. If 
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any injury was done to the plaintiffs by 
reason of the opening of the gate, that 
was an act attributable to the Raja and 
not to the defendants. 

However, the action does not necessarily 
fail upon that ground, because the learned 
Subordinate Judge has held, that notwith- 
standing that illegal -trespass was not 
proved, the opening of the gate was 
some technical infringement of the plaint- 
iffs’ rights; and that consequently he 
would have to consider the question of 
damages, He has found that the plaintiffs 
proved no damages. They have nct proved 
that the quantity of fish in the fishery 
before the alleged opening of this shutter 
was any less after the 22nd September 
1910, or that there were no fish left.” It 
is a mere wild assertion of damage with- 
cut one shred of evidence as to the extent 
of the damage sustained: 

Mr. Bose contends that there has been 
some technical trespass and he is entitled 
to nominal, damages. The finding of the 
learned Subordinate Judge is that there 
has been no trespass in pointof law. I am 
satisfied that there has been no trespass; 
then there can be no damage. Even as- 
suming the Subordinate Judge was right 
and there was some technical infringement 
of the plaintiffs’ rights in opening this 
shutter, nevertheless no damage has been 
established, and the action is one fit and 
proper to be dismissed. It is well to rem- 
ember that in this case although the 
wrongful act alleged by the plaintiffs 
took place on the 22nd September 1910, 
it took these plaintiffs three years, all 
but one month, to institute the present 
action. 

This appeal is dismissed and the action is 
dismissed with coats in all Courts. 

Mouticx, J.—I agree that the action has 
‘no merits whatever and should be dismissed 
with costs. 
g Appeal dismissed. 
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MADRAS HIGH COURT. 
Lerrers Pareyt Appears Nos. 110, LLI AND 
112 or 1916. 

November 8, 1916. 
Present:—Justice Sir William Ayling, Krt., 
and Mr. Justice Seshagiri Aiyar. 
VAITHILINGAM, MINOR, BY HIS NEXT FRIEND, 

SELLATHACHI — APPELLANT 
versus 
S. M. R. M. RAMALINGAM PILLAI AND - 
ANOTHER — RESPONDENTS. 

Civil Procedure Code (Act V of 1903), ss. 92, 116, 
0. X, r. 1—Joinder of parties—Scheme suit—Court, 
power of, to add party—Hereditary trustee, suit 
Jor removal of—Son, application by, to be added as 
defendant - Dismissal of application—Jurisdiction— 
High Court ~Kevision—Government .of India Act, 
1915, (5 & 6 Geo. V, C. 61), s. 107. 


In a suit under section 92, Civil Procedure Code, 
for removal of a hereditary trustee, the son of the 
defendant is entitled to be added asa party and to 
contest the claim in order to avoid multiplicity of 
proceedings. [p. 134, col. 1.] 


Rama Das yv Hanumantha Row, 12 Ind. Cas. 449; 36 
M. 364, 10 M. L T. 356; 21 M. L. J. 952; (1911) 2 M. 
W. N. 337, followed. 


It is open to a Court to add a party as defendant in 
a suit under section 92, Civil Procedure Code, just as 
in any other suit. Its right todo so is regulated by 
Order X,rulel. [p. 134, col. 2] 


Abdul Rahman v, Cassum Ebrahim, 11 Ind. Cas. 
726; 36 B. 168; 13 Bom. L. R. 583, dissented from. 


Asim Raghavulu Setty Y. Pellati Sitamma, 25 Ind. 
Cas. 794; 27 M. L. J. 266; 16 M. L. T. 178; (1914) M. 
W. N. 692; Parameswaram Munpu v. Nurayanan 
Namboodri, 44 Ind. Cas. 334: 3 li. W. 805; (1916) 1 M. 
W. N. 402; 31 M. L. J. 279, followed. 


Any order which has the effect of depriving a party 
of all rights of redress either in the suit or in sub. 
sequent proceedings must be deemed to have been 
made illegally m the exercise of a Court’s jurisdiction 
and isa case for interference under section 116 of 
the Civil Procedure Code and section 1U7 of the 
Government of India Act [p. 184, col. 1.] 

Where a Court dismisses an application for “joinder 
of co-defendants under section 92 on the ground that 
it has no power to do so under the section, it acts 
illegally and ceases to exercise a jurisdiction vested 
in it by law and the High Court can interfere with 
the order under section (15,Civil Procedure Code, und 
section 107 of the Government of India Act, 1¥1v. 
[p. 184, cols. 1 & 2) . 


Appeals under clause 15 of the Letters . 
Patent, against the order of Mr. Justice 
Coutts Trotter, dated the 10th March 19:6, 
in Civil Revision Petitions Nos, 502, 503 and 
504 of 1915, to revise the orders of the Court 
ofthe Temporary Subordinate Judge, Tanjore, 
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in I, A. Nos. 252, 253 and 254 of 1915, in 
Original Suits Nos. 28,29 and 60 of 1913, 
respectively. 

Mr. A. Krishnasami Atyar, for the Appel- 
lant è 


Mr. G. S. Ramachandra Atyar for Mr. S. 


Mutheah Mudaliar, for the Respondents. 

JUDGMENT.—The snit was brought by 
two worshippers under section 92 of the Civil 
Procedure Code to remove a trustee. The 
son of the trustee applied to be added asa 
defendant. The Subordinate Judge rejected 
the application. Mr. Justice Coutts Trotter, 
while holding that the son was a proper 
and necessary party. dismissed the civil 
revision petition on the ground that no 
question of wantof jurisdiction arose which 
necessitated the interference of the High 
Court. 

It is clear that, if the son is not added as 
a defendant, he would be precluded from 
putting forward his claim to hereditary 
trusteéship subsequently. See Rama Das v. 
Hanumantha Row (1). The suggestion that 
the Collector may be induced to sanction the 
inatitution of another anit to vary the scheme 
is so unlikely that we are right in holding 
that the patitioner will be practically denied 
his rights, if he is not allowed to come in. 
“In our opinion, any order which has the effect 
of depriving a party of all rights of redress 
either in the snit or in subsequent proceedings 
must be deemed to have been made illegally 
in the exercise of a Cnurt’s jurisdiction. We 
agree with the learned Judge that the 
petitioner should have been allowed to be 
added asa party, and we think this is a 
proper case for interference under section 
115 of the Civil Procedure Code and sec- 
tion 107 of the Governmentof India Act of 
1915. 

Mr. Q. S. Ramachandra Aiyar argued in 
support of the order of the Court below 
that it is not open to a Court to add a 
party defendant under section 92 of the Civil 
Procedure Code. He relied on Abdul Rah- 
man v. Cassum Ebrahim (2'. Mr. Justice 
Davar seems to have thought that the 
addition of a defendant would change the 


(1) 12 Ind. Cas. 449; 36 M 364; 10 M. L. T. 356; 21 
M. L. J. 952; (1411) 2 M. W. N. 887. 

(2) 11 Ind Cas. 726; 36 B. 168; 13 Bom... R, 
583, 
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nature of the suit. We ihti to agree 
with him. The sanction is given by tbe 
Collector or the Advocate-General to re- 
move the misbehaving trustee. That is the 
essence of the suit. What hasto bedone 
after removal is entirely in the hands of 
the Court. The Advocate-General may be 
consulted as regards the scheme, butit is 
not his proposal that would bind the Court. 
The Court has to consider the conflicting 
interests and frame ascheme. In doing so, 


it may have to bring on record persons or 


communities who should be heard before 


final orders are passed. Consequently, in 
regard to what a Court does after the 
institution of the suit, it exercises its 


discretion without regard to what influenced 
the Advocate-General or the Collector in 
sanctioning the institution of the suit. Its 
right to add parties is regulated by the Code 
of Civil Procedure just asin any other suit. 
See Asam Raghavulu Shetty v, Pellati Sitam- 
ma (3).and Parameswaram Munpu v. Nara- 
yanan Namboodri (4). We are, therefore, not 
prepared to agree with the contention of the 
learned Vakil for the respondent. 


Another objection was that a defendant 
should not be added ‘against the wishes of 
the plaintiffs. 16 is true that a plaintiff 
should not be ` compelled to fight a case 
which he did not bring before the Court, that 
is the reason of the rule in MeCheane v. 
Gyles (5). Such a consideration does not 
apply to the present case. The plaintiffs 
are legally known as relutors, Their duty 
is to bring to the notice of the Court 
which is charged with the protection of 
trusts, cases of mismanagement ete. They 
have no personal interests to secure in a 
suit under section 92 of the Codeof Civil 
Procedure. When the case is before the 
Court, the Court acts on the information 
furnished, to safeguard not only the trust, 
but also the 
special or individual rights. The last sent- 
ense of Order I, rule l0, clause 2, of the 
Code of Civil Procedure covers this case. 


(8) 25 Ind. Cas. 794; 27 M. L. J. 266; 16 M. L. T. 
178; (1914) M. W. N. 692. 

(4 34 Ind. Cas. 384; 3 L. W. 805; (1916) LM. W. N. 
402: 31 M. L. J. 279. 

(5) (1902) 1 Ch. 9il; Y1 L, J. Ch. 446; £6 L. T. 
217; 50 W. R. 387. 


interests of persons baviug ` 


Vol, XXXVIIL) - 


PURI DASS V. KANHU BEHERA, 


We must reverse the order of the learned 
Judge and that of the Subordinate Judge 
and direct thatthe appellant be added as a 
party defendant. He should not be allowed 
to re-open any questions on which evi- 
dence has already been let in. He must be 
given an opportunity only to adduce evidence 
to establish his personal right in any scheme 
tbat may be framed. 

We make no order as to costs in this Court. 


Costs in the lower Court will abide the 
result. - 
Order reversed; Case sent back. 
Y.R.P, - 


PATNA HIGH COURT. 
Seconp Civit ArPBAL No, 4191 or 1918. 
July 26, 1916. 
Present:—Mr. Justice Mullick and 
Mr. Justice Atkinson. 

PURI DASS—Praintivs—APPELLANT 


versus 
KANHU BEHERA— DEFEADANT—- 
RESPONDENT. 


Bengal Alluvion and Diluvion Regulation KI of 
1825 , s. 4, applicability of, fo private rivers. 

Section 4 of Regulation XI of 1825 is applicable to 
a river the bed of which is the property of a private 
person and is not limited in its application to rivers 
belonging to the Crown. [p. 135, col. 2.] 

Lopez v. Muddun Mohun Thakoor, J4 W. R. Ml 
(P. C.) 5 B. L. R. 521: 183 M. 1. A. 467; 2 Suth. P. 
0. J. 386: 2 Sar. P. O. J. 594:3 L R 858; 20 E. R 625, 
Unnapoorno Debia v. Sremutty Dossee, 14 W. R. 254, 
followed. 

Mahadeo Pershad v, Mathura Tanti, 5 Ind. Cas. 
723; 11 C. L. J. 148, referred to. 

Second appeal from a decision of the 
District Judge, Cuttack, dated the 18th 
September 1913, affirming that of the 
Revenue Officer, Kendrapara, dated the Lith 
June 1912. - 

Mr. Satish Chandra Bose, for the Appel- 
lant. > - f 

Messrs. Dhirendra Nath Duit and B. N. 
Misra, for the Respondent. 


JUDGMENT. 

Mornick, J.—The plaintiffs are razyats 
who claim the lands in suit as accretions to 
their occupaney holdings upon the strength 
of section 4 of Regulation XI of 1825. 
The only point of law argned before us on 
behalf of the landlords defendants is that 
the riyer out of the bed of which the 
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aceretions are alleged to have formed is the 
private property of the defendant No, 4, 
and that section 4 of Regulation XI of 


1825 does not apply to a river the bed 
of which is not the property of the 
Crown. No direct authority has been 


cited by the learned Vakil, for the appel- 
lants in support of his contention. The 
only thing that he oan show us is the 
ease of Lopez v. Muddun Mohun Thakoor (1) 
and he relies upon certain observations 
of their Lordships of the Privy Council as 
a foundation for the proposition that their 
Lordships intended to make a distinction 
between a river which is private property 
and a river of which the bed belongs to 
the Crown. In my opinion the judgment 
of their Lordships does not in clear terms 
make any such distinction. The section 
itself is perfectly intelligible without 
any such distinction, and I see no reason 
why any. words of limitation should be 
inserted into it when no such limitation is 
necessary on the face of the enactment 
itself. On the contrary if the conten- 
tion of the learned Vakil for the Appellants 
is to be accepted, and rivers which are 
the property of the Crown are the only 
rivers to which the Regulation refers, 
then it is difficult to see what necessity 
there was for importing clause 4 into the 
Regulation. That clause makes special 
reference to island -chars, thrown up in 
small and shallow rivers. There would 
have been no necessity whatsoever for 
legislating for this class of river if by 
hypothesis the whole Regulation was in- 
tended to be inapplicable to it. Moreover, 
there is direct authority in regard to the 
very river with which we are dealing 
in this suit. In the ease of Unnopoorno 
Debia v. Sremutiy Dossee (2), a Division 
Bench of the Caleutta High Court held 
that Regulation XI of 1825 was applicable 
and the language used by the learned 
Judges was as follows: — 


“The case must be re-tried before ihe 
Judge, in order that he may determine 
uponthe evidence how this land formed; 


(1) 14 W. R. IL (P. C.) 5 B. L. R. 521; 13 M, T, A. 
467, 2 Suth, P. O. J. 336; 2 Sar. P. C, J. 594 3 I R, 
856: 20 E. R, 625. $ i 7 

(2) 14 W, R, 254, 
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and if it was the result of gradual 
accretion, to what lands it ‘so accreted; 
and that he may determine the rights of 
the parties in precise conformity with 
the words of the Regulation; that is to 
say, he will find to whose land or tenure 
the formation is most contiguous.” 
_-Again in the ease of Mahadeo Pershad 
v. Mathura Tanti (3), the river in 
question was the river Kamala, and it 
would appear that although the landlord 
claimed it, the Court held that accretions 
formed out of its bed were covered by 
Regulation XI of 1825. I see no reason 
for holding that Regulation XI of 1825 
is to be restricted in the manner desired 
by the learned Vakil for the appellants, 
in particular as within the 46 years that 
have elapsed sinee the case of Lopez v. 
Muddun Mohun Thokoor (1) not a single 
decision has been shown to us sapport- 
ing his contention. The appeal is dismissed 
with costs, 
ATKINSON, J.—I just desire to 
word, on the 


add one 
construction of Regulation 
XI as submitted in the argument of Mr. 
Bose on behalf of the defendant. He says 
in order to support his argument it is 
necessary for him to read into the Regula- 
tion after the word “river” the words 
“belonging to the Crown;” and he admits 
that without the-addition of these words 
belonging to the Crown’ there is no sub- 
stance in his argument. I for myself 
know of no authority which empowers a 
Court to import into a Statute any words 
nof expressly authorized by. the Legisla- 
ture. These Regulations have the elfect 
of Statutes and it is not our province or 
our duty to add words to an Act of 
Parliament which are not to be found 
there. I think on the plain construction 
-of the Regulation itself it is intended to 
apply io private as well as public rivers. 

I concur with the judgment of my learned 
brother and with his observation, 


Appeal dismissed. 
(3) 6 Ind. Cas. 728; 11 C. L. J. 148, 
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MADRAS HIGH GOURT. 
Cryin Misoertansous AppzaL No. 2 or 1916. 
December 5, 1916. 
Present:—Jastice Sir William Ayling, Kr., 
and Mr. Justice Seshagiri Aiyar. 
NATESA PILLAI AND OTHERS—PLAINTIFF3 
Nos. 2710 4 AND LEGAL REPRESENTATIVES ` 
ov Ist PLAINTIFE— APPBLLANTS 
VErSUS 


GANAPATHIA PILLAI AND oraers— 


- Derenpants— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O., XXI, r. 11 
—Limitation Act (IX of 1908), Sch. I, Art 182—Hvecu- 
tion application containing formal defects, whether 
step-in-aid of execution —Non-production of encwm- 
brance certificate or draft proclamation called for, 
effect of—Wrong computation of Pleader’s fee—Limita- 
tion saving of- Civil Rules of Practice (Mad). r. 164. 

An application for execution containing only 
formal defects is nevertheless an application ‘in ac- 
cordance with law’ under Order XX, rule 11, Civil 
Procedure Code, so as to be a ‘step-in-aid’ of execution 
within the meaning of Article 182 of the Limitation 
Act. [p. 137, col. 2; p. 189, col. 2] . f 

Where an application is substantially in accordance 

with law, the failure to re-present it after making 
amendments in accordance with the requisition of 
the Court would not affect the saving of the statutory 
bar. [p. 187, col. 2; p 188. col. 1.] 
- A wrong computation, in an application, of the 
Pleader’s fees or the failure to file with it an encum- 
brance certificate or a draft sale proclamation appli- 
cation will not have the effect of making it not ‘in 
accordance with law’. [p. 187, col. 2; p. 138, col. 2; p. 
189, col. 1.] | 


Ramanadan Chetti v, Periatambi Sherivai,6 M. 260; 
2 Ind. Dec. (N. s.) 453, Rama v. Varada, 16 M. 142; 
5 Ind. Dec. (x. s.) 807, Pachiappa Achari v. Poojali 
Seenan, 28 M. £57, Raghunath Thatha Chariar v. Ven- 
katea Tawker, x6 M. 10l: t2 M.L. J. 435, Ramayyan 
v. Kadir Bacha Sahib, 31 M. 68; 3 M. L. T. z254: 17 M. 
L. J 546 and Kamatchi Ammal v. Pichu Iyer, 35 Ind. 
Cas $76:(1916 z M. W. N. 152; 31 M. L. L. J. 561; 4 
L. W. 103, referred to. : 

Per Seshagiri Aiyar, J.—If an application for execu- 
tion is sodlefective that a Court cannot pass orders 
thereon in execution, it should not be regarded as 
being one in accordance with Jaw. [p. 139, col 2.) 

Pachiappa Achari v. Poojali Seenan, 28 M. 557 
and Srinivasa Aiyanger v. Tirwmalai Cheity, 23 Ind. 
Cas. 99; (1914) M. W. N. 372; 15 M. L. T. 337, refer 
red to. 

Any application which does not comply with 
the requirements of Order XXI, rule 11 (2), Ciyil 
Procedure Code, or with the provisions of the Code 
which imporse a statutory obligation cn the applicant 
‘to furnish information, would not be in: accordance 
with law. Such an application may serve to start | 
anew period of limitation only ifthe demands of 
the Court to supply the defects are complied with. 
[p. 139, col. 1.] 

Failure to comply with Rules of Practice cannot 
be regarded as affecting the validity of an applica- 

-tion. [p. 189, col. 1.] : : Neste 3 
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Appeal agains& the order of the District 
Court of South Arcot, in Execution Petition for 
Revision No. 13 of Execution Petition No. 3 
of 1915, in Original Suit No. 4 of 1902. 


Mr. S. Muihiah Mudaliar, for the Appel- 
lants. 
Messrs. V. Ratnasomanathan and K. R. 


Subramania Sasra, for the Respondents. 


JUDGMENT. 


Arina, J. - The sole question for disposal 
in this appeal is whether the decree-holder’s 
execution petition filed on 18th December 
1912 is an application for execution in ac- 
cordance with law withia the meaning of 
Artisle 182 of the Indian Limitation Act 
(Schednle 1). It was ordered to be returned 
_ for amendment on account of certain de- 
fects; but was never taken back and in con- 
sequence never amended. 

The two defects which the District Judge 
regards as serious, and on account of which 
he has held the application to be inopera- 
tive to save limitation, are: (1) The omission 
to file an encumbrance certificate with the 
application. (2) The omissiun to specify 
the assessment on the land sought to be 
brought to sale. The leading case on the point 
is Ramanadan Ohetti v. Periatambt Sherrat 
(1), in which the learned Judges say: “We 
are of opinion that the application of 1879, 
although not complying in every particular 
with the requirements of section 235 of the 
Civil Procedure Cade (XIV of 1882), was 
substantially an application made in accordance 
with law, and thatalthough it was returned 
for amendment and nothing further was done 
upon it, the application gives a fresh start- 
ing point from the date of its presentation.” 
This principle has been followed in namerous 
subseqnent eases in which the importance 
of various defects has been considered. It 
has usvally been decided that they were 
insufficient to justify the application be- 
ing treated as one not in accordance with 
law. 

It was apparently argued before 
the District Judge that no defect or omission 
was material as long as there was an ap- 
plication of some kind for the execution of the - 


(1) € M. 250; 2 Ind, Nec, (x, 8.) 453. 
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decree in the manner provided by law. This 
contention was rightly rejected by him and he 
very reasonably remarks that a line must be 
drawn between applications which, though 
defective, are to be considered as in accord: 
ance with law, and applications which are 
so defective as not to be treated ag ap- 
for this 


plications at all purpose. This 
no doubt is so; and it is by no means 
easy to say where the line should fall. 


But I feel little hesitation in saying that 
the defects in the present case could not 
be considered as disabling, without run- 
ning counter to reported decisions of this 
Court. The application was no informal 
petition bat one drawn up in the form pres- 
cribed by the rules. lt is not contended 
thatthe failure to re-present it after amend- 
ment makes any difference, apart from 
the nature of the defects. [he failure to 
state the assessment on the land can hard- 
ly be treated as more serious than the 
failure to specify a previous execution ap- 
plication, which has been held to be a mere 
formal defect, so long as it did not pre- 
jadiee the judgment-debtor or mislead the 
Court, vide Rama v. Varada (2), which is a 
case on much the same lines as the present 
one. The obligation to file un encumbrance 
certificate is imposed by Rule No. 148 cf 
the Civil Rules of Practice just as the ob- 
ligation to file a copy of a decree is by 
Rule 164 and the observations of the Court 
in Pachiappa Achari v. Poojali Seenan (3) are 
as applicable to the one case as to tke other. 
But while I feel no doubt of the result 
of the present case, if the spirit nnderly- 
ing the previous decisions of this Court be 
applied, I am conscious that the law as 
therein enunciated is undesirably vague from 
a practical point of view. ltappears to be 
generally conceded that an execution ap- 
plication may be so defective as not to be 
an application according to Jaw at all; but . 
what would constitute such defects is a matter 
of doubt. There are apparentiy conflicting 
decisions of this Court (at any rate deci. 
sions noteasy to reconcile) as to the effect 
of failure to verify the execution petition, 
vide Raghunath Thatha Ohariar v. Venkateso, 
Tawker (4) and Raniayyan v. Kadir Bacha 


(2) 16 M. 142; 5 Ind. Dec. (N. s.) 807. 
(3) 28 M. 557. 
(4) 26 M, 101; 12 M. L. J, 435. 
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Sahib (5). If I may say so, it seems worthy 
of consideration whether Legislation should 
not be resorted to in order to make the 
position of the parties clearer. An enactment 
that from henceforward no petition dismissed 
or struck off for any default of the party 
presenting it should be treated as a step-in- 
aid for the purpose of saving limitation, 
would, as it seems to me, impose no real 
hardship on decree-holders and would make 
the law certain. Ina matter of this kind, 
it is of supreme importance that a decree- 
holder should be always in a position to 
know when the time for execution of his 
decree will expire. 

I would set aside the order of the Dis- 
trict Judge and direct him to restore the 
petition to file and dispose of it according to 
law. 

1 would make no order as to costs. 

SESHAGIRI Alvar, J.—J am of the same 
opinion. The decree in this case was pass- 
ed on the 22nd February 1910. An ap- 
plication for execution was presented on 
the 18th December 1912. It was returned 
to the deeree-holder with directions to fur- 
nish certain information, lt was not repre- 
sented. The present application was filed 
on the 2nd January 1915. The District Judge 
has held that the application of December 
1912 was not in accordance with law and 
that the failure-to re-present it prevented 
its operation as a step in-aid-of execution. 

On the second question, itis well settled 
that under Article 182 of the Limitation 
Act, it -is the date of the presentation of 
the application that counts. The facts that 
it was returned and that no orders were 
passed thereon do not affect the question. 
The frst question is more difficult. The 
course of authorities in this Presidency has 
been very indulgent to the decree-holder. 
It is open to doubt whether this partiality 
has not resulted in encouraging parties to 
present applications often carelessly and not 
infrequently with reckless disregard of the 
requirements of the law. The Limitation 
Act gives three years for Hling the first 
application. This period is long enough to 
enable the most indifferent suitor to collect 
all the necessary information before apply- 
ing for execution. Still, it is our painful 


(6) 31 M, 68; 8 M. I, T, 254 17 M, L. J. 596. 
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experience that petitions are lodged which 
are absolutely incapable & having a deci- 
sion passed on them, in the hope it may 
serve to furnish a new starting point. In 
my opinion, a stricter provision of law might 
conduce to. speedier remedy and to the 
avoidance of applications which, only in 
name, answer to what the law expects of 
the party. I would suggest that the 
Legislature should enact a clause to the 
effect that a party failing to comply with 
the demand to furnish the necessary legal 
information should not have coauted in his 
favour the defective application he had pre- 
sented. NA 

I shall now proceed to see whether the 
application of December 1912 was in ac- 
eordance with Jaw, as understood in this 
Presidency. I do not propose to examine 
the case-law of the other High Conrts, as 
admittedly there is no consistency in the 
pronouncements of the various High Courts 
on this question. Before considering the 
case-law, the peculiar features of the appli- 
cation in question may be stated. The 
endorsement returning the application was 
in these terms: “Pleader’s fee claimed 
is excessive. It should be calculated 
on the amount to be realized in execu- 
tion. This application sbould be accom- 
panied by inenmbrance certificates. Draft 
sale proclamation, 1. e. (vide rule 66 of 
Order XXI, Civil Procedure Code). Item 
No. 93 not fully described. Returned. Time 
allowed 15 days.” The District Judge has 
held, and we agree with him, that the 
wrong calculation of the Pleader’s fee did 
not affect the legality of the application. 
As regards item No. 93, the learned Vakil 
for the respondent has conceded that the 
application was not defective in not giving 
the proper description of the property. 


The production of an encumbrance certi- 
ficate is not a requirement of the Code of 
Civil Procedure. It only requires the party 
to state whether the property was subject 
to anencumbrance. I am satisfied on reading 
the application that this information was 
furnished. But the rules of the High Court 
provide for the Court calling upon the decree- 
holder to produce an encumbrance certificate. 
As at present advised, I am not prepared 
to hold that if an application is in other 
respects legal, the failure to comply with a 
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demand to produdy an encumbrance certi- 
ficate would have the effect of making it 
“an application not in accordance with law.” 
There kave been ‘numerous. cases in this 
Court in which failure tó comply with the 
Rules of Practice has not bean regarded as 
affecting the validity of the application. 

The only other information that was not 
contained in- the application related to the 
production of a draft sale proclamation. 
Order XXT, rule 66, does not in terms say 
that a draft of that kind should be annexed 
to the application. Clause (e) empowers the 
Court to call for such information as would 
enable it to’ settle the proclamation of sale. 
In this particular instance, what the party 
failed to state was the assessment due on 
the land sought to be sold. That is a 
material information. The Court, instead 
of requiring the party to give this specific 
information, asked for a “draft sale pro- 
clamation.” The rule to which the endorsg- 
ment drew attention does not support such 
a requisition being made. 
I am clear that a party failing to assist 
the Court in this particular can have no 
grievance if the application is rejected as 
not being in accordance with law. 


It is not necessary to examine the case- 
law at any length. In my opinion, any 
application which does not comply with the 
requirements of Order XXI, rule 11 (2) or 
with the provisions of the Code which impose 
a statutory obligation on the applicant to 
furnish information would not be`in accord- 
ance with law. 
serve to start a new period of limitation 
only if the demands of the Court to supply the 
defects are complied with. Ramayyan v. Kadir 
Bacha Sahib (5) and Ramanadhan Chettt 
v. Periatambi Shervai (1) are not against this 
proposition. In the first of these cases, it was 


held that as the decree was in the Court, | 


the failure to furnish a copy did not 
detract from the application. In the second 
gase, an. arithmetical error in the calcula- 
tion of interest was held notto vitiate the 
application. It was held in a number of 
cases that if the Court and the judgment- 
debtor are not likely to be prejudiced by 
the want of the particulars, the application 
should be regarded as being one in ac- 
cordance with law. Rama v. Varada (2), 
Raghunath Thatha Chariar v, Venkatesa Tawter 
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(4) and Kamatchi Ammal v. Pichu [yer 
(6). It is uot. easy, in a given instanie, 
to say definitely how far the opposite party 
or the Court may or may not be prejudiced. 
I do not regard these decisions as laying 
down that a party is entitled as a matter 
of right to claim that astatutory disregard 
by him should not count againsthim. All 
that was said in these cases was, that the 
particulars called for were not of sush a 
nature as would have prevented the Court 
from acting on the petition. I am in 
entire accord with the proposition enunciat- 
ed in Pachiappa Achari v. Poojuli Seenan 
(3), that if an application is so defective 
that a Court cannot pass orders thereon in 
execution, if should not be regarded as being 
one in accordance with law. See also 
Srinivasa Aiyangar v. Tirumalat Chetty (7). 

In the present case, I am not satisfied 
that the party’ failed to supply any in- 
formation which the Code makes it incumbent 
upon him to furnish. I wonld, therefore, 
set aside the order of the District Judgeand 
remand the application to him for disposal on 
the merits. 


Appeal alluwed; Case sent back. 
Y.R.P. 
(6) 35 Ind. Cas. 876; (1916) 2 M. W. N. 152; 31 
M. L. J. 561; 4 L. W. 103. 


(7) 23 Ind. Cas. 99; (1914) M. W. N. 872; 15 M. 
L. T, 387. 


ALLAHABAD HIGH COURT. 
Civit Reviston No. 160 or 1916. 
February 7, 1917. 

Present: —Justice Sir George Knox, Kr. 
LAL GAYENDRA SINGH—Ptarntigr— 
APPLICANT 
versus 
Musammat TIRSA—Derenpant— 
Opposite Party. 

Provincial Small Cause Courts Act (IX of 1887), s. 
25— Revision—Procedure, definite, following of — Decree, 
ex parte, setting aside of—Security not deposited — 
Jurisdiction. 

Where'the law lays down a definite procedure, 
that procedure must be followed. [p. 140, col. 1.] 

A Small Cause Court has no jurisdiction to set 
aside an ew parte decree unless the decreta} amount 
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is deposited in Court ot security given to the 
satisfaction of the Court for the due performance of 
the decree. 

Civil revision from the decision of the 
First Additional Subordinate Judge, Aligarh, 
dated the 12th July 1916. 

Mr. K. N. Katju, for the Applicant. 

Mr. Panna Lal, for the Opposite Party. 

JUDG MENT.—This application arises otit 
of a snit that was brought in a Small Cause 
Court. The suit was decreed ea parte, 
After it had been decreed ex parte, the defend- 
ant applied to have the ez parte order set 
aside but she did not, at the time of present- 
ing the application, either deposit the amount 
due under the ex parte decree or give security 
to the satisfaction of the Court for the dne 
performance of the decree. The Small Cause 
Court set aside the decree, saying that it had 
passed it without remembering that the de- < 
fendant was represented by any Pleader. The 
plaintiff now applies to this Court that the 
order setting aside the ex parte decree may be 
set aside, on the ground that the decretal 
amount was not paid in Court or security 
given for payment and so the Court had no 
jurisdietion. The Court certainly had no 
jurisdiction to pass the order that it did and 
I have no alternative but to set it aside. It 
is contended thatthe Court acted under its 
inherent powers andnot upon the application, 
I cannot accept this. Where the law lays 
down definite procedure, that procedure must 
be followed. The Small Cause Court Judge 
waa certainly to blame for having passed the 
order that he did, but the law was there and 
the defendant who had a Pleader must be 
‘presumed to have had knowledge of it. He 
should have carried out the law and then this 
difficulty would not have arisen. 

The application is allowed and the order of 
the Court below is set aside. I make no 
order as to costs. 


Application allowed, 
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CALCUTTA HIG# COURT. 
APPEAL FROM ÀPPELLATE DROREE No, 3016 
or 1914, 

‘ December 14, 1916. 
Presenti—Mr, Justice Fletcher and 
Mr, Justice Richardson. 
RASMUT ALI AND OTHERS— PLAINTIPES—— 
APPELLANTS 

versus . 
ASAB ALI AND orunrs—Derenparts— 


RESPONDENTS. 

Tort- Contribution, right of, among joint tortfeasors 
—Decree for contribution—Appeal by some defendants 
—Dismissal of suit in toto by Appellate Court; 
legality of. 5 

Persons against whom damages are awarded 
for committing a civil injury have no right of con- 
tribution between themselves, if they did not believe 
that they had bona fide claims of right to act in 
the manner in which they did act and which gave 
rise to the claim for damages, [p. 141, col, 2.] 

The general rule is that there is no contribution 
between joint tortfeasors, but the right of con- 
tribution exists as an exception to the general rule 
where the parties become joint tortfeasors by in- 
ference of law only. [p. t41, col. 2.] 

Hari Saran Maitra v. Jotindra Mohan Lahiri, 6 C. 
W, N. 393, referred to. 

On an appeal preferred by some of the defend- 
ants against a decree for contribution the Appel- 
late Court cannot dismiss the plaintiff's suit in toto. 
[p. 143, col. 2.) 


Appeal against the decree of the District 
Judge, Tipperah, dated the 28th May i914, 
reversing that of the Officiating Sub. 
ordinate Judge, 3rd Court of that District,’ 
daied the 29th May 1913. 

FACTS.— One Akhil Chandra Dutta brought 
a suit for recovery of possession of certain 
lands and for mesne profits against the 
present plaintiffs (9 in namber) and present 
defendants (35 in number). The defence was 
that the land was pasture land and that the 
defendants had been grazing their cattle on it 
from time immemorial. 


The suit was decreed and mesne profits 
to the extent of Rs. 1,970-8 0 were awarded 
against thedefendants. Akhil Babu realized 
the whole amount by exeenting the decree 
against the present plaintiffs only. J í 


The plaintiffs thereupon brought this 
suit for contribution and laid their claim 
at Rs. 2,362, being the amount paid 
by them in excess of their own share together 
with interest. 


The defence was that the suit for contribu: 
tion did not He, 
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The learned Sypordinate Jadge held that 
the parties were bona fide wrong-doers and 
decreed the suit. 

Then only 14 out of the 36 defendants 
appealed and valued their appeal only at 
Rs. 1,053-15-9, which was the amount 
decreed against them by the learned 
Subordinate Judge, and - the District 
Judge held that they: were not bsna fide 
wrongdoers and dismissed the suit in teto. 
Against this decision, the present appeal was 
preferred. ` 

Babu Dwarkanath Chakravarty (with him 
Babu Birendra Chandra Das), for the Appel- 
lants.—The parties claimed a right of pas- 
turage, and they have been using the 
land as pasture land for about 40 years. 
Though the Appellate Court has found 
their claim to be not bona fide, yet they 
were not wrongdoers in the sense of having 
committed something in the nature of a 
criminal act. Though their claim might 
have been found to be not bona fide, yet 
if they buna fide believed they had such 
a claim, a suit for contribution will lie. 
Refers to Hart Saran Muattra v. Joitindra 
Mohan Lahiri (1). 

Next, the whole suit could not be dis- 
missed on the appeal of some defendants 
only. Theother defendants remained satis- 
fied with the decree of the first Court and 
did not prefer any appeal, so that the 
Appellate Court had before it only the 
Appeal of only 4 ont of 36 defendants 
and the appeal was valued at Rs. 1,053-15-9 
out of the total claim of Rs. 2,362. 

Babu Birendra Kumar De for Babu Upendra 
Kumar Roy, for the Respondents.—The appeal 
is concluded by findings of fact. The 
lower Appellate Conrt has found that 
they were not tona fide wrongdoers and 
this finding puts the plaintiffs out of 
Court. Refers to Hert Saran Maitra v Jctindra 
Mohan Lahiri (1). 


JUDGMENT.-— This is an appeal from 
a decision of the learned District Judge of 
Tipperah, dated the 28th May 1914, reversing 
the decision of the Subordinate Judge of 
Comillah. Certain damages having been 
awarded against the plaintiffs and the 
defendants as wrongdoers or joint tort- 
feasors in a former suit, the amount was 


(1) 50. W. N. 898. 
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wholly satished by the plaintiffs. They 
now brought the present suit for contribution 
against the defendants. The Court of first 
instance decreed the suit. On appeal by 
some of the defendants who appear as 
respondents in this Court, the learned 
District Judge set aside the decree of the 
first Court, holding that when the civil 
injury for which the plaintiffs and the 
defendants were jointly held liable was 
committed, neither the plaintiffs nor the 
defendants believed that they had bona fide 
elaims ef right to act in the manner 
that they did act, which gave rise to the 
claims for damages in that former suit, 
In that view of the case, the learned 
Judge was clearly right in the conclusion 
of law that he came to. The general 
rule is that there igno contribution between 
joint tortfeasors and that it is only in 
cases that are mentioned more particularly 
in the judgment of the case of Hari Saran 
Maitra v. Jotindra Mohan Lahiri (1), in 
which judgment the earlier authorities were 
fully reviewed, that the right of contribution 
arises between joint tortfeasors, Shortly 
it may be put that the right of centribution 
exists as an exception to the general rule 
where the parties become joint tortfeasors 
by inference of law only. The findings 
of the learned Judge in this ease are 
quite inconsistent with the plaintiffs and 
defendants becoming joint tortfeasors by 
inference of law. So, on that ground, 
the judgment of the learned Judge was 
correct, 


But it has been objected by the appel- 
Jants in this appeal that the appeal before 
the learned District Judge was preferred 
by only some of the defendants and that 
the other defendants did not prefer any 
appeal against any portion of the decree 
passed by the learned Subordinate Judge, 
still the learned District Judge in the 
course of his judgment not only decreed 
the appeal but dismissed the plaintiffs’ suit 
tn toto, That obviously was wrong. The 
learned Judge had only before him the 
appeal of some of the persons who appear 
as defendants-respondents in this appeal. The 
judgment and decree of ihe learned District 
Judge will, therefore, be modified by restoring 
so much of the decree of the learned Sub- 
ordinate Judge as was passed against the 


x 
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defendants other than those who appealed 
to the Jearned District Judge. The appel- 
lants must pay to the respondents who appear 


their costs in this appeal. 
Deeree varied. 


PATNA HIGH COURT. 
A PPLICATION FoR Review No. 29 or 1916. 
January 22, 1917. 
Present:— Mr. Justice Atkinson. 
” SHAH ABDUL AZIZ—Derexpaytr— 
A PPELLANT— PETITIONERS 
versus : 

Syed SHAH SHARFUDDIN AND OTHERS— 
Piaintivys— RESPONDENTS— OPPOSITE PARTY. 
Civil Procedure Code (Act V of 1908), O. XLVI. r. 

J— Review of judgment—Discovery of fresh evidence— 

Document in possession of party at date of hearing. 
The production of a document which in fact was 

in the possession of the applicant at the time of 


hearing but which he did not like to produce, is no 
ground for review under Order XLVII, rule}, of 


the Civil Procedure Code. [p. 148, col. 14 

Appeal against the decision of the ‘frst 
Sub-Judge, Gaya, dated the 6th September 
1916. 

Messrs. Uma ` Chandra Laha and Sushil 
Madho Mullick, for the Petitioner. 

Mr. Khurshed Hasnain. for the Opposite 
Party. 

JUDGMENT.—This applieation seeks to 
review the decision pronounced in appeal by 
Mr. Justice Kingsford and myself when 
sitting together on the Yth August 1916. 
The application is made under Order XLVII, 
rule |], and the ostensible ground 
alleged for review of our decision is, that 
new evidence, which was not in existence 
and could not bave been procured after 
the exercise ,of due diligence by the 
defendants at the time the final decree 
was passed in this matter, is pow avail- 
able. 

The dates of the litigation are important 
to notice, The suit was instituted on the 
7th January 1910, The first final decree 
was passed «on the 3lst March 1910. An 
application was made to set aside that 
decree and to restore the suit, and this 
was accordingly done and the second final 
decree was passed on the 6th September 


1910. Notice of appeal was filed on the 
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` Blst January 1911; and $ibe case was dis- 


posed of by the High Court on appeal, as 
a first appeal, on the 9th August 1916, 
The action was one for partition of a 
village, of the entire village and not merely 
part of the village. The Court directed a 
Commissioner to go upon the lands and 
ascertain what partition of this village 
should be effected. The Commissioner, 
after the greatest pains and care, reported 
what he believed to be the correct parti. 
tion of the village, and, on objection being 
taken to the survey of the village as record- 
ed by him, he was asked to make a second 


.report; accordingly he made a second report, 


bearing in mind the objections as tn the 
survey area as reported by him, and he 
stated in his second report that thearea as 
originally .stated by him could not be 
impugned. That was the condition of things 
when the Court on the first hearing adjudi- 
cated upon the rights of the parties in 
respect of this village. 


The Record of Rights was finally publish- 
ed in 1914, and thus was not available for 
the parties at the time when the final decree 
was passed in September 1910. It is now 
alleged that there should bea re.trial of this 
case de novo for the purpose of considering 
what weight the Court would attach to the 
Record of Rights; and it is alleged further- 
more, that the Record of Rights shows an 
inaccuracy in area between it and the Com- 
missioner’s report. During the course of the 
hearing of the case before Mr. Justice Kings- 
ford and myself the Record of Rights was not 
referred to directly or indirectly, nor were we 
asked, by reason of its existence, to send the 
case back for retrial at that stage; on the zon- 
trary, with knowledge of the existence of the 
Record of Rights and with a copy of the 
Record of Rights in the possession of the 
defendants, they allowed the appeal before 
us to proceed to a final determination. 
In the month of November a petition was 
filed seeking to review ovr judgment, and 
the grounds alleged in the petition are, 
that we acted improperly in excluding the 
Record of Rights and in not accepting it as 
evidence to rebut the accuracy of the 
Commissioner’s report. The only comment 
that is necessary upon that statement of fact 
set out inthe petition is, that we were never 
asked at any stage of the appeal to look - 
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at the Record of Rights or to consider its 
bearing or to remand the case for re- 
hearing; and it is even alleged now that we 
would not have been justified in receiv- 
ing the Record of Rights or in acting 
upon it; but we would have been justified, 
if it had been brought to our notice and 
we thought it material, to remand the case 
for re-hearing and set aside the primary 
decree which had been passed in September 
1910. Probably the reason why no such 
application was made was, that the legal 
advisers for the defendants in the final 
appeal before us were different to those 
that appear to-day. That can, however, 
make no difference in considering the merits 
of this application. 

The basis on which review is granted in 
cases of this kind is, that the new evidence 
must be such as will -entitle the Court 
to modify or cancel the decree, Mahabir 
Prasad v. Collector of Allahabad (1). Now, 
1 find in the ‘affidavi¢ filed by 
the plaintiffon the llth December 1916 the 
following averments: “That the entry in 
the Record of Rights corresponds in area 
with the area stated in the Commissioners 
report and that the Commissioner's report is 
in accordance with the Record of Rights and 
is correct ‘and accurate.” That affidavit 
was filed on the 11th December and has 
not been challenged or disputed by any 
counter-affidavit. Therefore, when I have 
to consider whether the new evidence which 
is sought to be relied npon would justify the 
Court in modifying or cancelling the 
decree, I find it would not, becanse the 
survey in the Commissioner’s report tallies 
with the area recorded in the Record of 
Rights, 


But whether there was a difference or 
not in the area is really a matter of little 
importance, because what was partitioned 
wasone entire village, and the Commis- 
sioner went upon the lands and saw them 
for himeelf and demarzated the boundaries 
of the property as he thought they should 
be partitioned in the interests of the 
parties. With the affidavit filed on behalf 
of the plaintiff uncontradicted, I think I 
would not be justified in granting this 
application to review, involving the setting 


(1) 28 Ind. Cas, 514; 12 A. L. J. 382; 86 A. 277. 
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aside of the judgment of the 9th August 
1916 followed by vacating or setting aside 
the judgment of the lower Court of the 6th 
September 1910, and directing a re-hearing 
of the entire case, which would really 
involve the retrial of the action which 
has already been pending for seven years. 
This I am not prepared to do. 

Accordingly I shall disallow this applica- 
tion with costs. 

In this casel fix the hearing fee in the 
application for review at two gold 
mohurs. 


Application disallowed. 


ALLAHABAD HIGH COURT 

Civit Revision No. 84 or 1916. 

January 29, 1917. 
Present:—Justice Sir P. C. Banerji, Kr. 
M. J. ARRATOON—PLaintigxy— 
APPLICANT 
VETSUS 
EAST INDIAN RAILWAY COMPANY — 


DEFENDANT— RESPONDENT. 

Railways Act (IK of 1890), ss, 72, 78— Contract Act 
(IX of 1872), s. 161— Railway, position of—Bailee— 
Damages, amount of- Omission to declare value, effect 
of—Risk note not signed by consignor, whether relieves 
railway from liability 

The position of a Railway Company is that of a 
bailee and it is bound under section 151 of the 
Contract Act to take such care of the goods entrust- 
ed tcif as a person of ordinary prudence would do 
in respect of his own property. [p. 145, col. 2.] 

Four Orpington hens, which were in a crate and 
were consigned to the Railway at the Allahabad 
station for despatch to Kasganj, were put in a van 
“which was closed on all sides and owing to the heat 
which they suffered in the van they died in transit. 
The consignor had omitted to declare the value of 
the hens. On a suit by the consignor for damages: 

Held, (1) that the death of the birds was due to 
the negligence of the Railway Company, as it failed 
to take such care of the birds as a prudent man 
would have done of his own property under the 
circumstances and that, therefore, the Railway Com- 
pany was liable to make compensation to the 
plaintiff; [p. 145, col. 2] 

(2) that asthe consignor had omitted to declare 
the value of the birds the Railway Company was 
not liable for more than Rs. 10 per head of the 
animals carried, [p. 145, col, 2.] 


A risk note not signed by the consignor or on his 
behalf but filled up by a railway clerk himself 
. cannot relieve the Company of the responsibility 
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which lies ov it under the provisions of section 151 
of the Contract Act. ip. 146, col. 2.) 

Civil revision against the order of the 
Small Cause Court Judge, Allahabad, dated 
the 14th February 1916. 


FACTS.— The plaintiff sent a crate of 
birds containing four fowls through his 
coolie to the Allahabad Railway Station for 
being sent to Kasganjon the 27th April 
1915. The Railway Company charged 
the full freight and accepted the parcel for 
carriage to its destination. The plaintiff had 
also sentarisk note form A, but as it 
was wrong, the booking clerk filled up 
another form and signed for the plaintiff 
as his coolie was illiterate. The birds were 
despatched by 5-Up Express the same day, 
but they died in the way. The plaintiff 
suedthe Railway Company for damages. 
The defence was that the plaintiff had no 
cause of, action, that the defendants took 
reasonable care of the birds, that death was 
not due to want of care or diligence, and 
that the plaintiff not having insured the 
birds he was not entitled to any damages. 
The learned Judge gave plaintiff a decree 
for Rs. 8, holding that the defendants had 
been guilty of great negligence inas- 
much as they carried the birds in a closed 
van in which there was no passage of air 
and where no living thing could exist and 
that the birds had consequently died owing to 
excessive heat and want of air. He, however, 
reduced the damages asthe plaintiff had not 
declared the value of the birds when he 
delivered them to the defendant company 
for despatch. 


The plaintiff and the defendant both 
applied in revision to the High Court. 


Messrs. Bhagwati Shanker and O. M. Chien, 
for the Plaintiff-Applicant.—The duty of 
the Railway Company is certainly that of 
ordinary carriers. The criterion in the case 
isas to how a person of ordinary intelligence 
would act in such a case. They were 
entrusted with delicate birds which were 
a fine class of English poultry. They placed 
them ina closed waggon with no opening 
for air and in a hot climate like that of 
April. The learned Small Canse Court 
Judge has found tbem guilty of gross 
negligence, and I submit rightly. The 
circumstances of the case fully warrant such a 
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finding. The provisions otrection 75 of the 
Indian Railways Act do not cover the case. 
The duty cf the defendant Company as 
ordinary earriers was not limited in any way 
in the present case. The birds are not one 
of thearticles to which section 75 of the 
Railways Act applies. The onus ison the 
Railway Company to prove due diligence 
under section 76 of the Railways Act. 

The learned Judge has awarded only Rs..& 
as damages. He has clearly overlooked 
section 73 of the Railways Act. Our not 
complying with our duty as to declaration 
of value may stand in the way of our 
recovering the full value but we are at least 
entitled to Rs. 10 per head or Rs. 40 in all. 

Mr. Ladh Prosad Zuishi, for the Opposite 
Pariy.-—The learned Judge has misunderstood 
the duty of the Company. The Company 
could not be expected to know that the birds 
were delicate, nor was it bound to make any 
exceptional arrangements, The applicant 
ought to have inquired beforehand as to the 
route by which the birds would be taken and 
the arrangements which could be made, 
The parcels train was not running at 
that time and the applicant ought to have 
brought the birds in time for that train. 
The birds were carried at the owner’s risk, 
Risk note form B was given’to the coolie 
who brought the birds. An exactly similar 
argument as to the duty of the Railway 
Company was advanced in Arunachellam 
Chettyar v. Madras Railway Company (1) 
and the learned Judges decided that the 
plaintiff had to see as to the arrangement of 
trains, ete. 

[Banes J—That wasa case in which 
the Company were protected by a risk 
note. | 

Mr. Bhagwati Shanker 
reply. 

JUDGMENT.—This and the connected 
Revision No. 127 of 1916 arise out of a 
snit brought by the plaintiff against the 
Hast Indian Railway Company for damages 
forthe destruction of four Orpington hens 
which had been consigned to the Railway at 
the Allahabad Station for despatch to 
Kasganj. The hens were received by the 
parcels clerk at Allahabad, but when they 
reached Kasganj they were found to be dead, 


was not heard in 


(1) 3 Ind, Cas, 981; 33 M. 120; 6 M. L, T. 299, 
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The consignee fused to take delivery and 
thereupon the present suit was broaght by 
the plaintiff, the econsignor, for recovary of 
damages. The suit was resisted on the 
ground that thera was no negligence on the 
part of the Railway; that there was a risk 
note, and that it was the duty of the plaintiff 
to have ascertained what arrangements the 
Railway could make for the despatch of the 
birds, The Court below has found that 
there was negligence on the part of the Rail- 
way, but it made a decree for Rs. 8 only on 
the ground that: the plaintiff had not 
declared the value of the birds which were 
birds of a delicate kind imported from 
England, and were of the value. according 
to the plaintiff, of Rs. 90. The plaintiff 
has made this applization claiming that the 
Court below ought to have awarded a 
larger amount of damages. In the coanected 
application, it is contended on behalf of the 
Railway, that there was contributory 
negligence on the part of the plaintiff; 
that it was not the duty of the Railway 
Administration to point ont the most ad- 
vantageous route for the despatch of the 
articles and that the risk note obtained 
by the Railway from the agent of the 
plaintiff relieved the Railway of lability 
for the loss of the articles. 

Section 72 of the Railways Act, 1890 pro- 
vides that the responsibility of a Railway 
Administration for the loss, destruction or 
deterioration of animals or goods delivered 
to the administration to be carried by 
Railway shall. subject. to the other pro- 
visions of this Act, be that of a bailes 
under sections 152 and 161 of the Indian 
Contract Act. This liability is limited if 
there is what is called “a risk note” 
signed by or on behalf of the person 
delivering the animals or goods. In the 
present case it has been fnund that the 
risk note which the plaintiff signed had 
nothing to dn with the articles consigned. 
The clerk of the Railway at Allahabad 
Station obtained from an illiterate elie, 
who had carried the hens to the Railway 
Station for despatch, a risk note in form 
B which limited the liability of the Rail- 
way. The Court below has held that this 
note was not properly obtained and not 
being a note signed by the plaintiff or 
on his behalf, it could have no effact as 
egards the liability of thse Railway. I- 
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think on this point the {view taken by 
the Goart balow is correct. I is clear 
from the jadgmant of that Court that the 
coolie from whom the note was taken, knew 
nothing of what it contained. It was ia fact 
filled up by the Riilway clerk himself, so that 


it cannot ba. said that a note of this 
description relieved the Railway of the 
responsibility which lay on ib under the 


provisions of the section. The position of 


the Railway was that of a bailee and 
it was bound, under section 151 of the 
Contract Act, to take such care of the 


good3 as a person of ordinary prudence 
would do in raspect of his own property. 
In the present instance the birds, which 
were in a crate, were put in a van which 
was closed on all sides, the result being 
that at the time of the year when the 
birds were being carried the heat from 
which they suffered in the van caused 
their death. This clearly indicates that 
the Railway did not take such care of 
the birds as a prudent man wonld have 


done of his own property under the 
circumstances. The Railway was, there- 
fore, liable to make compensation to 


the plaintiff. The omission to derlare the 
value of the goods has this effect that 
under section 73 of the Act, the Railway 
could not be rendered liable for more 
tban Rs. 10 per each head of the animals 
carried. The omission to declare the value 
would not disentitle the plaintiff from 
obtaining aubstantial compensation not 
excueding Ra. 10 per head. If the Railway 
had no means of safely carrying the 
birds the consignment should not have 
been accepted at the time when it was 
brought to the Railway Station or it 
should have been kept at the Allahabad 
Station until it could be sent properly 
protected in a van such as would not in 
the ordinary course bring about the des- 
traction of the birds. The Ucurt below was, I 
think, right in holding that the death of the 
birds was due to the nezligence of the Ruilway, 
and it cannot be said that the plaintiff 
was guilty of any negligence. In view of 
the provisions of section 73 of the Act, 
the Court below would have been justified 
in making a decree for Rs, 40 for the 
four hens which died while inthe enstody 
of the defendant Company. The value of 
the hens was higher, butas I have pointed 
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out above, the plaintiff could not get a 
larger sum than Rs. 40 for the four hens. 

The result is that J allow the application 
of the plaintiff so far that I vary the 
decree of the Court below by making a 
decree in favour of the plaintiff for 
Rs, 49. I direct that the parties do pay and 
receive costs in both Courts in proportion 
to failure and success. The other appli- 
cation which has been filed by the Railway 
Company will be dismissed. 

Application partly allowed. 


PATNA HIGH COURT. : 
Ssconp Civit ArPsAL No. 2046 or 1913. 
January 15, 1917. 
Present:—-Mr. Justice Atkinson. 

Sri ASRIP UPADHYA AND ANOTHER— 
` Pramrirrs—APpPeLLANTs 
VETSUS 
GOBARDHAN PANURI AND OTHERS— 


l DEFENDANTS— RESPONDENTS. 

Bengal Rent Recovery Act (VIL B.C.of 1865), s. 16 
proviso, scope of—Tenure-holder, whether protected, 
“ The proviso to section 16 of the Rent Recovery 
Act only protects a raiyat and does not contemplate 
the case of a tenure-holder. [p. 147, cols. 1 & 2.] 


Appeal against the decision of the Sub- 
ordinate Judge, Manbhum, dated the 10th of 
April 1918. 

Mr. Naresh Chandra Sinha, for the Appel- 
lants. 

Mr. Lal Mohan Ganguh, for the Respond- 
ents. 

JUDGMENT.—This appeal comes before 
me from the decision of the Subordinate 
Judge of Manbhum, dated the 10th of April 
1913, affirming the decision of the Munsif, 
dismissing this action. The action was 
brought by the plaintiffs to resover khas 
' possession of 4 bighas of land situated in 
Mouza Keranpura. It is necessary shortly 
to state the factsas follows:—The lands of 
Mouza Karanpura, with others, formed the 
subject-matter of a Lrahmatier grant made 
by the Raja of Katras in favour of certain 
Brahmin tenure-holders, subject to a per- 
petual rent payable to him. The tenure- 
holders partitioned their interest among 
themselves and a two-anna odd share became 
vested in Sohagmoni Debya, The 4 bighas 
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now in dispute in this actfon are compris- 
ed in this two-anras share of the village. 
By a deed which was duly registered on 
the 9th of March 1878, Sohagmoni Debya 
granted the 4 biyhas in suit to one Madhu 
Sndan Kumar. A great dealin this action 
depends upon the construction to be put 
upon this document. Madhu Sudan Kumar 
entered into possession of the 4 dighas 
under that deed; and the interest in the 4 
bighas created by that document of March 
1878 became vested in defendants Nos. 4 and 
5 jointly, by purchase in the year 1899. The 
defendants Nos. 4and 5 afterwards partition- 
ed their interest in their property and the 
4 bighas now in suit became finally vested 
in the defendant No. 5 himself exclusively. 
The tenure rent payable by Sohagmoni 
Debya having fallen into arrear the lands 
were sold, pursuant to a rent-decree obtained 
inthat behalf and the sale was effected in the 
year 1901 under the Rent Recovery Act of 
1865. The plaintiff No.1 purchased all the 
interest of the tenure-holder in the land 
representing the 2-annas share of Sohagmoni 
Debya in 1901. He instituted the present 
suit on the 4th of May 1911 to recover 
possession of the 4 bigkas now in dispute. 
After the institution of the suit, plaintiff No. 
l sold hisinterest in the lands in suit to 
plaintiff No. 2 on the 20th of Jane 1912, 
and thereafter plaintiff No. 2 was added as 
a party to the action. The question now is 
whether or not heis entitled to recover khas 
possession of these 4 bighas of land for which 
he sues. The case really turns upon the 
construction to be put upon the deed or 
grant of the 9th of March 1&78, coupled 
with the construction to be pub upon section 
16 of the Rent Recovery Act (Act VIII of 
1865). Both the lower Courts have held 
that the registered document of 1878 is in 
effect a lease and that, being a lease, the 
relationship of landlord and tenant is created 
thereby, and that defendant No. 5 is protected 
in his occupation of the 4 bighas of land and 
cannot be ejected therefrom, under the proviso 
to section 16 of the Rent Recovery Act. 

I do not take the view that the 
document of the 9th of March 1878 isa lease. 
It creates interest, to my mind, far in excess 
of a lease-hold interest in these 4 bighas now 
in suit. Prima facie, reading the entire 
document, one would come to the conclusion 
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that the lady, sidha, edan Debya, was selling, 
asa vendor, her entire interest in the 4 
bighas of land; that she was selling her 
ownership therein; that she was selling her 
estate and interest in the tenure for Rs. 72, 
which represented the full value of the 
property and not merely a salami; and she 
purports to sell and to convey her interest 
and ownership in the property by this deed 
of private sale, and the deed further provides 
that the purchaser is to enter into possession 
and ownership of the property and continue 
to hold and peacefully enjoy the same in the 
same manner as the grantor had done. In 
fact everything in the deed tends to show 
that it was a sale rather than the creation 
of a lease-hold interest. The only portion of 
the deed that is relied upon to justify the 
argument that the document is a lease and 
not a sale-deed is a reservation that the 
vendee, or grantee, is to pay annually 8 annas 
as a mogli rent to the vendor and her heirs 
and take receipts for the same. This provi- 
sion cannot,in my opinion, cut down every- 
thing else within the four corners of the 
document. In my opinion the document 
must be looked at as a whole. It is more 
than a lease; though perhaps it was not an 
out and out sale. But I think that the 
vendor conveyed, and intended to convey, 
thereby her whole interest in the land; and 
that it was not merely a demise of the land 
as if the document were a lease. In my 
opinion the grantor was conveying by this 
deed of 1878 her entire interest in the land 
co-extensive with her own tenure to the 
transferee and that by reserving the 8 annas 
by way of mogli rent she was merely making 
provision for herself by way of indemnity 
against the rent she would have to pay to her 
superior landlord for her tenure-holder’s in- 
terest in respect of the 4 bighas in suit. I hold 
that the deed of the 9th of March 1878 is 
not a lease, but that it created a tenure- 
holder’s title co-extensive with the interest 
of Musammat Sohagmoni Debya in the lands 
in suit and that those whe derived their title 
and interest under it hold as tenure-holders 
and not as raiyats. Therefore, in my opinion, 
both the lower Courts were wrong in holding 
that this document wasa lease and accord- 
ingly their decision was erroneous in point of 
law. Both Courts have held that if this 
document be a lease then defendant No. 5 is 
entitled to protection under the ‘proviso to 
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- section 16 of the Rent Recovery Act of 1865 


asa residentand hereditary cultivator of the 
land. I very much doubt if this contention 
and decision is correct; my own opinion 
would be the other way. However, having 
regard to the view I take, the defendant is 
not within the class of persons protected by 
the proviso. I have held that the grantee 
under the deed of 1878 is a tenure-holder 
and not a raiyat and that consequently he 
does not come within the proviso to section 
16 of the Rent Recovery Act. It becomes, 
therefore, unnecessary for me to consider the 
second aspect of the case put forward by 
the Courts below, inasmuch as I have held 
that the proviso to section 16 does not 
apply to the present case. 

I allow this appeal and remand the case to 
the Judge in the lower Appellate Court to be 
disposed of according to law. I allow the 
appellant his costs of this appeal. The costs 
in the lower Appellate Court will abide the 
result, : 


Appeal allowed; Oase remanded. 





LOWER BURMA CHIEF COURT. 
SpecraL Seconp Civin APPEAL No. 53 or 1916, 
January 8, 1917. 
Present:—Mr. Justice Parlett. 

MA E AND OTHERS—PLAINTIEFS —ÅPPELLANTS 


versus 
MA THIN AND OTHERS—DEFENDANTS— 
RESPONDENTS. 


Buddhist Law, Burmese—dJoint property—Delay in 
claiming one-fourth share on death of parent, 

A claim to a one-fourth share of a deceased 
parent’s estate ought to be made promptly after the 
parent’s death. Unreasonable and unexplained delay 
in making the claim would render the suit liable to 
dismissal. [p. 148, col. i.] 

Ma Sein Ton v. Ma Son, 30 Ind. Cas, 588; 8 Bur.L.T. 
202 and Ma Thit v. Maung Tun Tha, 30 Ind.Cas, 688; 8 
Bur. L. T. 188, referred to. 

Maung Thin, for the Appellants. 

Mr. J. E. Lambert, for the Respondents. 

JUDGMENT.—The land in suit was ad- 
mittedly the joint property of U Ko and 
Ma Tha Dan. They had four children 
Maung Shwe Tok, Maung Shwe Sin, Ma E 
and Maung Chit Su, that being the order 
of their ages. In 1267 B. E. (April 1905 
to April 1906) Ma Tha Dun died. In the 
next year Maung Shwe Tok and Maung 
Shwe Sin died, both leaving adult off. 
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spring. In 1275 (1913-14) Maung Chit Sa 
died, leaving minor children. U Ko 
died, according to the plaintiffs in 1270 
(1908-09), but according to the defendants 
not till 1275 (1913-14). On 5th May 1905 
U Ko sold one piece of land in suit to Ist 
defendant and her husband, and in April 1908 
he sold them the other, On 30th August 
19:5 Ma E and the-children of her deceas- 
ed brothers sued to recover possession of half 
the land from Ist deféndant and her children, 
the other defendants, on tbe ground that 
U Kos right of disposal of the land was 
limited to one-half of it, except for the 
benefit of the children. This position being 
rendered untenable by the ruling in Ma Sein 
Ton v. Ma Son (1), plaintiffs’ Pleader was 
allowed to take up a totally differant one, 
namely, that Ma E as the eldest daughter 
was entitled to claim a one-fourth share of 
the eatate on the death of her mother, and 
the lower Court- held that she was and that 
the sale to the defendants was void to 
that extent. The Divisional Court reversed 
this decree and dismissed the suit. The 
plaintiffs now appeal, Even assuming that 
Ma E became entitled on her mother’s 
death in 1267 to claim one-fourth of the 
joint property, any such claim arose against 
her father U Ko. And though he admitted- 
ly lived for at least three years after that, 
and according to the-defendants for eight 
years and till shortly before the suit was 
filed, Ma E never made any claim whatever 
to her share and has advanced no explana- 
tion whatever for the delay. She is, in my 
opinion, precluded now from asserting her 
claim, see Ma Thit v, 
(2). 

The appeal is dismissed with costs, Ad- 
vocate’s fee two gold mohurs. 


Appeal dismissed. 
(1) £0 Ind Cas. 588; 8 Bur. L. T. 203, 
(2) 20 Ind. Cas, 646: 8 Bur. L. T. 138. 


Maung Tun Tha 


elaim. 
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PUNJAB CHIEF COURT. 
Seconp Crem Aepeat No. 861 or 1916. 
November 22, 1916, 

Present:—Mr, Justice Shadi Lal. 7 
NARBADA SAGAR alias LALU MAL— 
DEFENDANT— APPELLANT 
PETSUS 


MADAN LAL AND OTHERS— PLAINTIFFS — 


RESPONDENTS. 

Specific Relief Act (I of WIT), s. 54- Injunciion— 
Wall closing skylight—Damages, whether adequale 
relief ~Hardship— Hu sement—Doors, opening of, whether 
can be restrained—Discretion, exercise of, by lower 
Appellate Cowt—High Court, interference by. 

The Bigh Court will not interfere with the exercise 
of discretion by a lower Appellate Conrt in granting 
relief by way of mandatory injunction, unless it 
appears that such discretion has been wrongly 
exercised. [p. 149, col. 1.] 

Shadi v. Anup Singh, 12 A. 436; A. W. N. (1880) 
95; 6 Ind Dee, (xN. 8.} 1028, referred to. 

A person cannot be enjoined from opening doors 
and skylights in his wall sim ply’ on the ground that 
by lapse of time he will acquire an easement over’ 
the property of another. [p. 149, col. 1.] 

Defendant by building a wall closed up a skylight 
in the plaintiffs wall “which was the only aperture 
for admitting light and air into the latter’s room, 
and thus rendered the room useless; 

Held, (1) that pecuniary compensation would not - 
aiiord adequate relief to the plaintiff, and he was, 
therefore, entitled to a mandatory injunction direct. 
ing the defendant to pull down the wall; [p. 149, 
col. 1] ; 

. (2: that the fact that the demolition of the walt’ 
would cause the defendant considerable loss was no 
reason for refusing the plainti® the relief to which 
he was entitled. fp. 149, col. 1.] 

Jamnadas Shankailat v. Atmaram Harjican, 2 B. 
133: 1 Ind Dec. (n. s.) 5 6; 2 Ind. Jur. 257; Kadn'r- 
bhai v Hahimbhoi, 13 B. 674 7 Ind. Dec (N. s.) 447 
and Shadi v. Anup Singh, 12 A 436: A. W. N. (1890) 
95; 6 Ind. Dec, (x. 8.) 1023, referred to. 


Second appeal from the decree of the 
Additional District Judge, Delbi Province, 
dated the 3rd January 19 6, varying that 
of the Senior Subordinate Judge, Delhi, 
dated the 17th August 1915, granting 
injunction and dismissing the rest of the 
claim. 


Mr. Bhagat Ram Puri, for tbe Appellant. 
Rai Sahib Lala Mot Sagar, for the Re- 
spondents. 


JUDGMENT.—In_this case the learned ` 
Additional Judge has decreed the plaintiffs’ ` 
suit for an injunction directing the defend. 
ant to remove his wall so as to open- 
the voshandan in one of the plaintiffs’ 
rooms, and has dismissed the rest of the | 
Against this decree the defendant 
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has preferred a send appeal to this Court 
and the plaintiffs have filed cross-objection3; 
and after hearing arguments on both sides 
I have arrived at the conclusion that there 
is no suffisient reason for interference with 
the decision of the lower Anoallate Court. 

As regards the roshandan it is admitted 
by the appellant that the plaintiffs are 
entitled to some relief, and the question 
whether the relief should be by way of 
mandatory injunction or by way of damages 
has been fully considered by the learned 
Additional Judge, and nothing has been 
urged before me which would warrant a 
finding that the discretion to grant man- 
datory injunction which vested in the Court, 
has been wrongly exercised. On that ground 
alone this Court should decline to interfere 
in second appeal, vide Shadi vy, Anup 
Singh (1), Further, I am of opinion 
that this was a fit case for the grant of 
an injunction, and that pecuniary compensa- 
tion would not afford an adequate relief, 
It is manifest that the voshandan was the 
only aperture for admitting light and air 
into the plaintiffs’ room, and the defendant 
in building a wall against it has closed the 
_roshandun and rendered the room perfectly 
useless, It is further clear that the defend- 
ant went on building inspite of the notice 
given to him by the plaintiffs onthe 4th 
October 1913; and he has only himself 
to thank if he is now required to demolish 
the building and restore the stalus quo ante. 
It is true that the demolition would cause 
him considerable loss, but that is obviously 
no reason to deprive the plaintiffs of their 
right, vide, inter alia, Jamnadas Shankarlal 
v. Atmaram Harjivan (2), Kadurbhat v. 
en (3) and Shadi v. Anup Singh 
-(1). 
With respect to the cross-objections [ 
consider that the learned Additional Judge 
has sufficiently demonstrated that the plaintiffs 
are not entitled to get an injunetion for 
the closing of the doors and roshandans 
and for the removal of chokhats simply on 
the ground that the defendant raay by 
lapse of time acquire an easement. This 
is no reason whatsoever for preventing an 

(1) 12 A, 436; A, W.N. (1890) 95; 6 Ind, Dec. 
(x. s. 1023, 

(2) 2 B, 133; 2 Ind. Jur 257; 1 Ind, Dee. (N. 8.) 


516, 
(8) 13 B, 674; 7 Ind, Dec, (x. 8,) 447. 
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owner from building upon his land, so long 
as he does not interfere with the rigbts 
of another person. No interference of any 
kind has been shown. 

The chhajja and verandah overhang a 
plot of land, over which the defendant 
has admittedly a right of way, and the 
plaintiffs have failed to establish any injury, 
such as would justify the Court in granting 
mandatory injunction. 

The result is, that I dismiss both the 
appeal and the cross-objections, and leave 
the parties to bear their own costs in this 
Court. 

Appeal and Cross-objections dismissed. 


ALLAHABAD HIGH COURT. 
Letrers Patent Appeat No. 57 or 1916. 
January 12, 1917. 

Present:—Sir Henry Richards, KT., 
Chief Justice, and Justice 
Sir P. O. Banerji, Kr. 
JAGARDIP RAI AND ANOTHER — D SFENDANTS 
— APPELLANTS 
versus 


NAUBAT RAI—Ptatstire— 


RESPONDENT. 

Mortgage—Redemption—Constrauction of deeg — Clog 
on equity of redemption. 

A mortgage deed ran as follows:— 

“I have taken Rs. 123 from J. and K. and have 
discharged my necessities, and so in lieu of Rs, 80, I 
have made a usufructuary mortgage for 8 years....... 
I will pay Rs. 45 the balance with interest at Rs. 1-8 
percent per mensem along with the mortgage-money 
and will pay the interest every year in the month 
of Jeth, and if anything remains unpaid out of 
principal and interest, I will be entitled to redemp- 


tion on payment of the same along with the mort- 


gage-money:” : A 

Held, that the mortgage-deed was a mortgage to 
secure the sum of Rs. 125 aid that the plaintiff was 
entitled to redemption on payment of the entire sum 
with interest. |p. 149, col. 2; p. 150, col. 1.] 

Letters Patent Appeal from the judgment 
of Sir George Knox, dated the 10th May 
1916, who confirmed the decree of the 
Listrict Judge, Gazipur, modifying the 
decree of the Munsif, 


FACTS.—The plaintiff Nanbat Rai sued 


‘the defendanta for redemption of a mortgage, 
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dated the 23rd of December 1899, on payment 
of Rs. 80 only. The defendants claimed to 
recover about Rs. 250 under the terms of 
the mortgage deed, which were as follows:— 

“I have taken Rs. 125 from Jagardip Rai 
and Kalicharan Rai half of wbich is 
Rs. 62-8, and have discharged my necessities; 
and go in lien of Rs. 80, I have made a usu- 
fructuary mortgage for § years of the pro. 
perties detailed below and have put the 
mortgagees in possession; 1 will pay Rs. 45, 
the balance, with interest at Rs. 1-8 per cent. 
per mensem along with the mortgage-money, 
and will pay the interest every year in the 
month of Jeth, and if anything remains 
unpaid out of principal and interest, I will 
ba entitled to redemption on payment of the 
same along with the mortgage-money; with- 
out payment of the mortgage-money, if on 
account of any action of mine or my heirs 
or representatives, the mortgagees are dis- 
possessed, they are entitled to possession and 
damages...... whenever Rs. 125 the mortgage- 
money and the remaining interest is paid 
by me in any Jeth after eight years, the hold- 
ing will be redeemed......80 [ have executed 
this mortgage-deed....... Me 

The first Court decreed redemption on 
payment of the full amount claimed by the 
mortgagees, holding that - there was no 
charge so far as Re. 45 and interest were 
cancerned buf the mortgagor was bound by 
his agreement to pay it along with Rs. 80 at 
the time of redemption. The District Judge 
modified the decree, holding that the plaintiff 
was not bound to pay Rs. 45 and interest. 
His Lordship Sir George Knox affirmed the 
decree of the District Judge. Defendant 
preferred the Letters Patent Appeal. 

Mr. M. L. Agarwala, for the Appellants.— 
The sum of Rs. 45 with interest is clearly 
charged on the property mortgaged. The 
wording of the mortgage-deed as a whole 
shows that the entire sum of Rs. 125 and 
interest was the mortgage-money but as there 
was a deficiency of interest, the mortgagor 
agreed to pay the deficiency of interest 
personally. The entire sum of Rs. 125 is 
spoken of as the mortgage-money. 

In any case, even if itis not a charge, the 
mortgagor is bound by his covenant to pay 
the entire amount at the time of redemption. 
There is nothing in law to prohibit such a 
govenant, and it being legal, we are entitled 

‘to claim the entire amount, 
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Messrs. Harnandan Pisad and Kamla Kant 
Varma, for the Respondent.’-In reality the 
property was only mortgaged for Rs. 80. 
The deed is not artistically worded and the 
whole amount is not the mortgage-money. 
It is loosely spoken of as the mortgage-money. 
The deed itself distinctly says that in lieu 
of Rs. 80 the property is mortgaged and pos- 
session given. The document wasa simple 
bond so far as the Rs. 45 with interest is con- 
cerned. Weare entitled to redeem on pay- 
ment of Rs. 80 only. The provision as to 
payment of Rs. 45 with interest isa clog on 
the equity of, redemption and the law ex- 
pressly prohibits sucha provision. „I rely on 
the principle of Sheo Shankar v. Parma 
Mahton (1). . 


The deed does not fix any ae for the 
payment of Rs. 45 with interest. Under 
the Limitation Act, therefore, time began to 
run for it at once and 12 years having elapsed 
at the time of institution of the present suit, 
the claim to it is barred by time. Such an 
amount should, therefore, not be ordered to be 
paid now. I rely on Kesar Kunwar v. Kashi 
Ram (2). 


Mr. M. L. Agarwala was not heard in reply. 


JUDGMENT.—This appeal arises out cf 
a suit in which the plaintiffs sought to redeem 
certain property. The mortgage was dated 
the 22rd of December 1899 for the term of 
eight years. The amount advanced at the 
time was the sum of Rs. 125, - The Court of 
first instance decreed the plaintiffs’ claim for 
redemption on payment by them of Rs. 125 
and some interest. The lower Appellate 
Court modified the decree of the Court 
of first instance and reduced the sum 
payable by the plaintiffs for redemption, 
A learned Judge of this Court affirmed the 
decree of the lower Appellate Court and the 
present appealis under the Letters Patent 
against the decree of the learned Judge of 
this Court. We have read the mortgage and 
Reading the docu- 
ment as a whole ib is absolutely clear in our 
opinion that the mortgage was a mort- 
gage to secure the sum of Rs, 125. A dis- 
tinction was made between Rs. 80 and 
Rs. 45. The ugufruct of the property was 


(1) A. W. N. (1904) 123; 1 A. L. J. 282; 26 A, 559. 
(2) 30 Ind. Cas. 777; 13 A. L. J. 889; 87 A. 684, . 
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sufficient to yer down the interest upon 
Rs. 80 only. was insufficient to pay the 
interest upon the balance Rs, 45. Con- 
sequently it was provided that interest should 
run on Rs 45 and the mortgage ends up with 
the provision that the property should not 
be redeemable unless not only the sum of 
Rs. 80 but also the saum of Rs. 45 and any 
interest which had acerued thereon should be 
paid. If this view of the mortgage is correct 
then it is clear that the decision of the Court 
of first instance ought to be restored. We 
have no doubt that the view we have suggest- 
ed is the correct one. It was clearly the 
intention of the parties, such intention being 
drawn from the document read as a whole. 
We. allow the appeal, set aside the decree 
of the learned Judge of this Court and also of 
the lower Appellate Court and restore the 
decree of the Court of firsi instance with 
costs in all Courts, including in this Court fees 
on the higher scale. We extend the time 
to three months from this date, i 
Appeal allowed. 


ALLAHABAD HIGH COURT. 
First Orvis APPEAL PROM ORDER No. 101 or 
: 1916. 

January 26, 1917. 
Present:—Sir Henry Richards, KT., 
Chief Justice, and Justice 
Sir P. C. Banerji, Kr, 
HUKUMAT R Al AND ANOTHER—DEFENDANTS 
— APPELLANTS 

i Yersus 
PADAM NARAIN—PLAINTIFE— 
RESPONDENT. 

Res judicata—Decision of Insolvency Judge, affirmed 
by High Couri—Suit between rival claimants to same 
property, whether maintainable. 

Certain property alleged to be that of an insol- 
vent was attached by the Receiver. Two parties 
P. and H. claimed the property and applied under 
section 22 of the Provincial Tnsolvency Act to set 
‘aside the attachment, The Judge decided that the 
property did not belong to the insolvent and inci- 
dentally decided that it belonged to B. P.’s appeal 
io the High Court against the decision was dismissed. 
P, sued H. claiming the property to be his: 

Held, that the suit was not barred by the principle 
of res judicata, inasmuch as the decision which was 
affirmed by the High Court was that of the Insol- 
yency Judge who had no jurisdiction to hear the 
‘present suit. “[p. 151, col. 2.] 
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First appeal from the order of the Sub- 
ordinate Judge, Agra, dated the 24th March 
1916. 


Mr. Motilal Nehru (with him Mr, J. Nehru), 
for the Appellants. 

The Hon’ble Dr, Tej Bahadur Sapru, 
the Respondent. 


JUDGMENT.—The facts connected with 
this appeal are shortly as follows:—One 
Nand Kishore was adjudicated an insolvent. 
The Receiver in the insolvency matter attach- 
ed certain timber, alleging it to be the pro- 
perty of the insolvent. Two parties claimed 
the timber, vzz., the plaintiffin the present 
suit and the principal defendant Hukumat Rai 
and Son. The plaintiff in the present suit 
as wellas Hukumat Raiand Son, objecting to 
the attachment, applied under section 22 of 
the Provincial Insolvency Act to set aside the 
attachment. The Judge in the insolvency 
matter decided that the property did not 
belong to the insolvent and incidentally 
decided that it belonged to Hukumat Rai and 
Son. The plaintiff appealed to the High 
Court, which dismissed the appeal, Mean- 
while the plaintiff brought the present suit 
claiming the timber as against Hukumat Rai 
and Son. TheMunsif dismissed the suit on 
the preliminary point that the previous 
proceedings were a bar and that the suit was 
not maintainable. In appeal the Subordinate 
Judge has set aside the order of the 
Munsif and remanded the case, holding that 
the suit was maintainable. We think that 
the decision of the learned Subordinate Judge 
was correct. All that the Court having 
seizin of the insolvency matter was called 
upon to decide was whether or not the 
attachment should be maintained. The 
attachment could only be maintained if the 
property belonged to the insolvent. lt was 
quite immaterial to which of the claimants 
the property belonged. It is, therefore, clear 
that if the matter had rested with the deci- 


for 


- sion of the Judge in the insolvency matter 


the present suit could certainly have been 
maintained as a suit between the rival 


claimants. Itis contended that the decision 
on appeal operates as res judicata. We do 
not think that this contention is valid, 


The decision which was affirmed was that 
of the Insolvency Judge who certainly had 
no jurisdiction to hear the the present suit, 
We dismiss the appeal with costs of this 
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Court, other costs will follow the event. 
Costs in this Court will include fees on the 
higher scale. : 


’ 


Appeal dismissed A 


-MADRAS HIGH COURT. 
Appeat against OrDER No. 30 or 1915, 
~ December 4, 1916. 
Present:— Mr. Justice Oldfield and 
Mr. Justice Phillips. 

AJARAT KBIBULAI SYYED GULAM 
KAVUSHA SAHIB KADIRI — 
Derenpant No, 1— APPELLANT 

versus 
BHUVARAHA AYYANGAR— PLATNTIFP 
No. 2— Responvent 

Civil Procedure Code (Act V of 1908), ss. 47, 150, 
0. XXI, rr. 6, 58—Limitation Act (IX of 1908), 
Sch. 1, Art. 182—~Attachment of property—Claim by 
gudgment-debtor as trustee, decision on— Appeal— 
Execution— Memorandum praying “for sale, whether a 
step-in-aid of ewecution-- Mortgaye-decree— Execution, 
application for, for deficiency after sale— Jurisdiction, 
acquisition of, by Court, over secured properties and 
other properties sought io be attached by ‘territorial 
changes—-Maintairability of application, where no 
transfer under s, 150 or O, XXI, r 6. 2 

A claim by a judgment-debtor to property 
attached in execution of a decree onthe ground that 
he held it in trust, must be preferred under Order 
XXI, rule 58, and not under section 47, Civil Pro- 
cedure Code, either independently or with his other 
objections. [p. 168, col : 

Any order passed on such a claim is not appéalable 
evem where it purports Wrongly to have been made 
under section 47. [p. 158, col. 1.] 

Ramanathan Chettiar v. Levvai Marakayar. 23 M. 
195; 10 M. L. J. 64; 8 Ind Dec. (x. s ) 535, followed. 

A memorandum praying the Court to.hold a sale 
in connection with a pending execution petitionis a 
step-in-aid of execution within the meaning of 
Article 182 of the Limitation Act. [p. 158, col. J.} 


A Cort acquiring jurisdiction over properties 
covered by a mortgage-decree oning to territorial 
changes, cannot by reason thereof ontertain an appli- 


cation for its execution for an unrealised deficiency . 


after sale by attachment of other properties within 
its jurisdicticn unless the decree is transferred to it 
in manner provided in Order XX], rule 6, Civil Prò- 
cedure Code, or the business of the Court where 
execution was last taken is transferred to it under 
section 150 [p, 154, col. 2] 

- A mortgage-decree directed sale of throe i-ems 
of property. One of theitems was sold by the 
Tanjore Sub-Court which passed the deeree. The 
other two items having been transferred to the jaris. 
diction of the Mayayaram Sub-Court, the decree 
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4 
was transferred tothe latter Cart for their sale. 
The sale was duly effected and &he proceeds were 
appropriated towards the decree. By reason of terri- 
torial changes subsequently effected the ssid two items 
aud certain other properties of the judgment-debtor _ 
were included in the jurisdiction of the Kumbaconam 
Sub-Court. The decree-holder presented his first 
application to the last mentioned Court for execution 
on Ith April 191!. Ou J5th April 1912 he presented 
a memo. asking the Court to hold a sale on the next 
Court day and on 2nd October 19:4, the present 
application was filed for execution in respect of ‘the 
anrealised balance by attachment of other properties 
of the judgment-debtor within its jurisdiction. The 
decree was not, however, transferred from the 
Mayavaram Sub-Court. The Subordinate Judge of 
Kumbaconam held that be had the power to entertain 
the application by reason of the territorial changes and 
the properties sought to be attached being also within 
his jurisdiction, and ordered attachment. On appeal 
to the High Court: 

Held, \1) that the memorandum for sale, dated 
15th April 1912, was a step-in-aid of execution and 
the ee petition was, therefore, in time; [p, 153, 
col. 1, ‘ - 

(2) that asthe petition was framed on the basis 
that the decree was to be treated as one for money 
and not, asit was originally, against secured pro- 
perties, the Kumbaconam Sub-Court had no jurisdic. 
tion to entertain it unless the decree was transferred 
to it in manner provided by section 150, or Order 
XX, rule 6, Civil Procedure Code. [p. 154, cols. 
162.) x 


Appeal against the order, dated the 6th 
January 1915, of the Court of the Subordinate 
Judge, Kumbaconam, in Execution Petition 
for Revision No. 95 of 1914, in Original Snit 
No. 47 of 190i, on the file of tke Court of 
the Subordinate Judge, Tanjore. 


Mr. T. R. Ramachandra Adyar (with him 
Messrs, T. R. Krishnaswamt ‘Aiyar and T. Y. 
Gopalaswami Mudaliar), for the Appellant. 

Mr. O. Krishnamachariar, for the Respond- 
ent. 

This appeal coming on for hearing on the 
18th September 1916, the Court (Oldfield 
and Krishnan, JJ.) delivered the following 


JUDGMENT.—The order under appeal 
is one on an execution petition directing 
attachment of certain properties notwith- 
standing the respondent’s allegations that 
they are not liable, because they were trust 
properties and the exeeutinn was for recover- 
ing from him only in his private capacity. 

The first objection argued is that the 
lower Court, having once dismissed the 
petition, could not restore it as it is alleged to 
have done without notice to the respondent. 
We have not been shown that there was any 
such dismissal or, we may add, any ground 


Vol. XXXVIII] 
GOLAM iy t. BHUVARAHA AYYANGAR, 


for the belief in ðe on the respondent’s part 
which, he allegeS, prejudiced him later in 
conducting his case. 

Next, as regards the portion of the lower 
Court’s order rejecting respondent’s claim, 
itis urged that, as the rejection was under 
Order XXI, rule 58, not section 47 of the 
Code of Civil Procedure, no appeal lies. 
There has been a-good deal of dispute before 
us as to the capacity in. which the respondent 
made his claim. But we have not been 
shown that it -was made by him otherwise 
than in the capacity of trustee. Then 
respondent’s proper course was, as the lower, 
Court held, to make a claim, not to include 
this with his other objections in his counter- 
petition; and, if the objection can be treated 
as having been regularly made in the 
counter-petition, the lower Court’s disallow- 
ance of it would still not be appealable, since 
with reference to Ramanathan Chettiar v. 
Levrai Marakayar (1) its order could not 
be treated as one passed under section 47 
of the Code of Civil Procedure. The appeal, 
so far as it relates to the respondent’s claim, 
must therefore be dismissed. 

The appeal has then been argued directly 
against the order of attachment on two 
grounds not taken in the lower Court, but 
which we consider, because they relate to 
limitation and jurisdiction. As regards 
limitation the present petition was filed on 
Qnd October 1914 and the last previous 
petition referred to in it was on llth April 
1911. 

No doubt, therefore, ihis petition is prima 
facie out of time. We find, however, that on 
15th April 1912a memo. was presented, 
asking the Court to hold a sale in connection 

“with the petition of llth April 1911 on 
the next Court day,.and that, in our opinion, 
was a step-in-aid of execution, which 
afforded a new starting point. As the 

| present petition was within three years of it 

this objection fails. j 

Next itis alleged that the lower Court 
acted without jurisdiction, because the decree 
which was passed by the Court of the 

Subordinate Judge of Tanjore was, it is 
admitted, under execution in the Court of 

the Subordinate Judge of Mayavaram at 
the date ot the petition to the lower Court 


(1) 23 M. 195; 10 M, T. IJ. 64; (8 Ind. Dec. (x. s.) 
535, 
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and, though the lower Court is asked in that 
petition to send for the record from 
Mayavaram, there is nothing to show that 
any legal order was passed by a competent 
authority transferring the deoree for execu- 
tion. This appears to be so. But there 
is reason for believing that the question was 
not of the lower Court acquiring jurisdiction 
by transfer ofthe decree at all, but ofa 
change in territorial jurisdiction, which made 
any such transfer unnecessary. For such 
a change is referred to, though no details 
are given, inan endorsement on the petition 
itself, which apparently is introduced to 
explain how jurisdiction existed. We, how- 
ever, think it advisable to have fuller 
information before disposing of the appeal. 
We, therefore, remand the following issue for 
a finding: — 

1. Had the lower Court jurisdiction to 
pass its order of attachment and, if so, how 
did it acquire such jurisdiction? Documen- 
tary evidence only may be taken. Finding 
will be dhe in six weeks. Ten days will 
be allowed for filing objections. 





In compliance with the order contained in 
the abcve judgment the Subordinate Judge 
of Kumbaconam submitted the following 

FINDING.—In this case I have been 
asked by the High Court to-submit a finding 
on the following issne:— 

“Had the lower Court jurisdiction to 
pass its order of attachment and, if so, how 
did it acquire such jurisdiction? 

The decree in this case was passed by the 
Subordinate Judge of Tanjore, and under 
it three items of immoveable property were 
directed to be sold for payment of the sum 
due under the decree. One item was sold 
by the ,Tanjore Sub-Court and as the otber 
two items were then within the jurisdiction 
of the Mayavaram Sub-Court, the decree was 
transferred by the Tanjore Sub-Court to the 
Mayavaram Sub-Court for execution. The 
Mayavaram Sub-Court caused the two items 
within its jurisdiction to be sold and the 
sale-proceeds were appropriated towards the 
sum due under the decree. A balance still 
remained due and according to the decree 
it was recoverable from the jadgment-debcor, 
The jurisdiction over the items sold by the 
Mayavaram Sab-Vourt became vested in 
this G curt owirg to changes in the territoria 
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-jurisdictions of this Court and the Maya- 
varam Sub-Court, It is admitted that the 
judgment-debtors have other properties 
within the jurisdiction ofthis Court. The 
present application is for the attachment 
-and sale of the other properties belonging to 
the judgment-debtor to satisfy the balance due 
under the decree. It appears to me that 
according to the decision in Subbiah Naicker 
v. Ramanathan Chettiar (2), this Court 
has jurisdiction to entertain the application. 
It is contended that the order of the Tanjore 
Sub-Court sending the ldecree to the Maya- 
varam Sub-Court for execution was confined 
-only to the sale of the two items which had 
to be sold under the decree, and which were 
then within the jurisdiction of the Mayava- 
ram Sub-Court. There is nothing in the 
order so limiting the scope of the execution 
proceedings to be taken in the Mayavaram 
Sub-Court. The proper test in the case 
-appears to me to be whether the present 
application was or was not maintainable in 
the Mayavaram Sub-Court. In case there 
bad been no change in territorial jurisdic- 
tion it would have been, in my opinion, 
competent for the Mayavaram Sub-Court 
‘to entertain the present application and to 
have attached and. brought to sale the other 
properties of the judgment-debtor for the 
“purpose of realising the balance due under 
the decree. Consequently, it follows that 
this Court has jurisdiction to entertain the 
present application, and that jurisdiction 
was acquired by reason of the change in 
territorial jurisdiction by which this Court 
has now come to have jurisdiction over 
the items sought to be proceeded against. 





This appeal against order coming on for 
final hearing after the return of the finding 
‘of the lower Appellate Court upon the 
issue referred by this Court for trial, the 
’ ‘Court delivered the following 
“ JUDGMENT,—We think that’ the exe- 
cution petition of the 2nd plaintiff-re- 
‘spondent in this Court, to the Kumbaconam 
‘Subordinate Jndge’s Court was framed on 
“the basis that the decree must be treated 
as one for money, not, asit was originally, 
‘one against secured properties and, what- 


* 


(2) 22 Ind. Cas. 599; 26 M. L, J. 189; (1914) M. 
W, N. £05; J Tu W, 251; 37 M. 462. 
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ever the merits of reel contention 
that he'could still have applied on the 
latter basis, it is sufficient that he did not 
in fact do so, the as 

Treating the execution as a money- 
decree, we cannot hold that the deoree or 
its execntion was transferred from the 
Mayavaram Court, where no petition for 
the latter was pending, with the other 
business of the Court under section 150 
of the Code of Civil Procedure on the 
change in its territorial jurisdiction. 

The result is that the Kumbaconam 
Court could have no jurisdiction to grant 
the respondent’s petition to it for execution 
of a decree, which had not been sent to 
it for execution and which itis not shown 
to have’ been otherwise competent to deal 
with. 

The result is that the appeal against 
order must be allowed, the lower Courts 
order being set aside and the execution 
petition being ,dismissed with costs through- 
out. . 

Appeal allowed, 


VRP, 


PATNA HIGH COURT. 
First OiviL AprraL No. 164 or 1913. 
January 31, 1917. 

Present:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sharfuddin. 
Maharaja KESHO PRASAD SINGH — 
PLAINTIFF— APPELLANT 

f : versus 

LAL BRIJ MOHAN LAL AND ANOTHER ~ 
: DerenDANTS— RESPONDENTS, 

Giml Procedure Code (Act V of 1908), O. XXII, 
y. 10— Devolution of interest-—Suit by trespasser—Real 
owner, rights of. : . 

A suit for recovery of money due to an estate 
instituted by a trespasser cannot be continued by 
the real owner of the estate. [p. 155, col. 2.] 

Prosunno Chunder Bhattacharjee v. Kristo Chytunno 
Pal, 40.842; 3 0. L. R. 184; 2 Ind. Deo, (N. s.) 217; 
Charu Chandra Dutt v. Sarat Chandra Singh, 8 Ind. 
Cas. 87, 12 C. L. J. 537, referred to, : 

First appeal from. the decision of the 
Additional Subordinate Judge, Shahabad, 
dated the 15th February 1915. 

Messrs. Krishna Sahay and Nirsu Narain 


Sinha, for the Appellant. 
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Messrs. S. 
Dayal and Raghunath 
spondents., 


inha, P. R Dass, Parmeshwar 
Sinha, for the Re- 


JUDGMENT. 


Caamizr, O. J.—This is an appeal against 
.a decres of the Additional Snbordinate 
Judge of Shahabad. It appears that Sir 
Radha Prasad Singh, a former owner of 
the Dumraon Estate, died in 1894 leaving 
a widow who held possession of the estate 
for about thirteen years and died on December 
13th, 1907. Upon her death the Court 
of Wards took possession of the estate on 
behalf of a boy named Srinawas Prasad 
Singh alias Jung Bahadur, who was 
represented to have heen duly adopted by 
the Maharani as a son to Sir Radha 
.Prasad Singh. The present Maharaja 
Kesho Prasad Singh in 1909 brought a 
suit against Srinawas Prasad Singh for 
possession of the Dumraon Estate and 
obtained a decree on August 12th, 1910, 
Execution of that decree was taken out 
and he entered into possession of the 
estate in or about September 1911. In 
the meantime an appeal had been filed 
‘in the High Court in Calcutta. That 
appeal was ultimately settled by a compro- 
mise upon which a decree was passed 
dated May 17th, 1912. The present 
suit was filed on May 6tb, 1911, by 
Srinwas Prasad Singh who described 
himself as the adopted son of Sir Radha 
Prasad Singh. He was represented in 
that suit by Mr. J. A. Wilson, who was 
a Manager under the Court of Wards, 
The first defendant to the suit is Lal 
Brij Mohan Lal, who represented the 
Domraon Estate in- Arrah for many 
years during the time that the Maharani 
was in possession of the estate and for 
a few months after her-death. He held 
a power-of-attorney from the Maharani 
or her Manager, and after the death of 
the Maharani he appears to have held 
a power-of-attorney from the second 
defendant Sheo Saran Lal who was for a 
time Manager of the Estate. Lal Brij 
Mohan Lal ceased to be an agent of the 
Estate at all events on May 7th, 1908, 
and possibly before that date. For 
present purposes it may be assumed that 
the agency did not terminate till May 
7th, 1908. 
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The present suit was brought against 
him for an account of moneys received by 
him as agent and [it was filed on May 
6th, 1911. t.e., one day before the expiry of 
the period of limitation. At the time 
when the suit was filed it had been decid- 
ed by a decree of -the Subordinate Judge 
that the plaintiff in the suit, Srinawas 
Prasad Singh, had no right whatever to 
the Dumraon Estate and consequently he 
bad no right to represent the late pro- 
prietor for the purpose of bringing a 
claim against Lal Brij Mohan Lal. From 
the statement of facts given above it 
will appear that Brij Mohan Lal was 
the agent of Srinawas Prosad Singh for 
a few months, that is, from December 
13th, 1907, when the Maharani died to 
‘May 7th, 1908, when the agency terminat- 
ed, so that the suit really embraced two 
to 
the Hstate and the other in his personal 
capacity in respect of moneys which he 
or some one acting on his behalf had 
made over to Brij Mohan Tal between 
December 1907 and May 1908. 

In December 1911 the present Maharaja 
applied to be made plaintiff in this suit in 
place of Srinawas Prasad Singh. The appli- 
cation was resisted by the first defendant, but 
his objections were overruled and it was 
ordered that thename of the present Maharaja 
should be substituted for that of the 
original plaintiff. The suit then proceeded 
and after a careful trial was dismissed on 
the merits. The Maharaja has appealed. 

The first point for consideration is whether 
the Court below was right in allowing the 
Maharaja to take the place of the original 
plaintiff in the suit. It was suggested that it 
is not open to the first defendant to challenge 
the order of the Subordinate Judge upon 
this point. There is no force whatever in 
this suggestion. It is quite clear that 
although no appeal might have been brought 
against the order of the Subordinate 
Jadge the correctness of the order may 
bə challenged on appeal against the final 
decree. The question must, therefore, be 
determined on its merits by us. It is 
admitted that Order I, rule 10, does not 
apply to this case. 


We have been referred to several cases 
sus as those of Prosunno Chunder Bhuttachar- 
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jee v. Kristo. Chytunno Pal (1) and Charu 
Chandra Dutt v. Sarat Ohundra Singh (2) 
and to other cases of that kind, and it 
has been suggested that the snit was 
brought by the original plaintiff as repre- 
senting the true owner of the Estate who- 
ever he might be. It is said that the 
present Maharaja could - not have 
brought the suit inasmuch’ as he had not 
till then been able to take out execution 
of his decree. In the first place, there 
is nothing to show that the Maharaja 
could not have taken out execution of 
his decree by that time and next, it was 
not necessary for him to take ont execu- 
tion in order to bring the present suit 
for an account against an agent of his 
predecessor in possession of the Hstate. 
The cases referred to have, in my opinion, 
no bearing whatever on the present case. 
In the present case it had been decided 
by a competent Court that the Maharaja 
was entitled to the Estate. At the date 
when this suit was brought, the man who 
brought it had heen declared to be a tres- 
passer and it seems to me idle to contend 
that the original plaintiff was suing for 
and on behalf of any person who might 
be found to be entitled to the Estate. He 
was a mere trespasser. 


It was contended on behalf of the 
Maharaja that it was a case of. devolu- 
tion of an interest during the pendency 
of a suit within the meaning of Order 
XXII, rule 10. But what interest devolved 
from the original plaintiff upon the present 
Maharaja? When the suit -was brought 
it had already been found that the plaint- 
iff had no interest in the Estate what- 
ever, and that decision was’ affirmed by 
the decree which was passed on the eom- 
promise. The fact that the parties to the 
compromise agreed that Srinawas Prasad 
Singh should receive certain sums of 
money does not affect the question in any 
way. The decision of the ` Subordinate 
Judge of Shahabad that the present Maha- 
raja was entitled to the Estate was affirm- 
ed by the decree passed on the com- 
promise. For these reasons I am of 


(1) 4 0. 342; 3 O. L. R, 164; 2 Ind. Dec. (N. s.) 217, 
(2) 8 Ind, Cas. 87; 120. L. T. 537, 
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opinion that the present sf sss be 
held to fall within the principle of those 
eases in which it has been held that a 
plaintiff may be regarded as having 
brought a suit for property for .or on 
behalf of the persons ultimately found to 
be entitled to it, and I hold that Order 
XXIT, rule 10, does not apply to the case. 

One of the terms of the compromise 
was that the present Maharaja shonld ba 
bound to pay all moneys legally payable 
by Sriniwas Prasad Singh or the Court of 
Wards to all Pleaders, Mukhtears, or 
agents employed in connection with the 
‘Dumraon Raj (other than in connection 
with the suit for the Raj itself) and to 
receive from the said Pleaders, Mukhtearsand 
agents all moneys which might be payable 
by them to the defendants-appellants or 
the said Court of Wards in such connec- 
tion, and for that purpose to take such 
accounts from the said Pleaders and others 
as might be necessary. It is suggested 
that this clause in the compromise at all 
eveuts authorised the present Maharaja 
to come into this suit in place of the 
original plaintiff in respect of the claim 
for the period that elapsed between the 
death of the Maharani and the termina- 
tion of the frst defendant’s agency. The 
answer to this is that the clause does 
not relate’ to pending suits at all and 
the Maharaja was: allowed to come into 
this suit not on the strength of the com- 
promise but on the strength of his decree for 
possession obtained in the Court of the Sub- 
ordinate Judge. The compromiseis dated 
May 1912 and he was brought into this 
anit in December 1911. It appears to me 
impossible to hold that this clausé entitles 
the plaintiff to assume the position of a legal 
representative of the original plaintiff in 
vespect of that ‘portion of the claim which 
related to the time when the Court of Wards 
was in possession. 


In this view it appears to me unnecessary 
to consider any other questions in this case. 
The Court below was of opinion that the 
suit was barred by the Court of Wards Act 
and it also held that the accounts had been 
settled. I do not propose to go into these mat- 
ters. I would hold that the Maharaja is not 
entitled to continue this suit and J wonld dis- 
miss this appeal with costs. The Maharaja 
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has impleaded Ms a respondent to the appeal 
‘Babu Sheo Saran Lal. There appears to be 
no justification for this. Each of the re- 
spondents will be entitled to a separate set of 
costs. g 

< SHARFUDDIN, J.—I agree. . 


Appeel dismissed. 


ALLAHABAD HIGH COURT.. 
Szcoxp Civit Apeeat No, 708 or 1915. 
Jaruary 30, 1917, 
Present:—Sir Henry Richards. Kr., Chief 
Juatice, and Mr. ‘Justice“l'udball, 
BHAGWAN SINGH—Puaintirr— 

: APPELLANT 
versus 
Musammat RAJWANTA KUNWAR AND 
OTHERS — [)RFENDAnNTS— RESPONDENTS. 
Pre-emption—Exachange—Custom, proof of, nature of— 
Wajib-ul-arz, construction of. ' 

Each case of pre-emption in which the issue is the 

‘existence or non-exisience ofa custom must be de- 
cided on its own facts and circumstances. The 
plaintiff in such a case must prove not merely that 
some custom prevails, but the custom under which he 
is entitled [p; 158, col. 1.] 
TA pre-emptive clause in a wajib-ul-arz ran as 
follows: “Whenever a co-sharer wishes to make an 
absolute sale of his share, or mortgage by conditional 
sale, he must first offer it to the other co-sharers:”, 

Held, that the clause did not give a right of pre- 
emption in cases of exchange. |p. 157, col. 2.7 

Naimat Ali v. Asmat Bibi, 7 A. 626; A. W. N, (1885) 
J83: 4 Ind. Dec. N so 740: Bhaguan Singh v. Kharag 
Singh, A. W. N. (1807), 250; 4 A. L. J. 756; ‘di-tin- 
guished. 

Second appeal against the decree of the 
District Judge, Azamgarh, dated the 22nd 
February 1915. 

Mr. S N. Sen, for the Appellant. 

Mr. P. L. Roneriee, for ibe Respondents. 

JODGMENT.—This appeal arises under 
the following  cirenmstances:—Musammat 
Rajwanta Kunwar and others were the 
owners of shares in certain villages. Gaja- 
dhar Singh and otbers were the owners 
of shares in certain other villages. Mausam- 
mat Rajwanta and her party agreed with 
Gajadhar and his party to exchange the 
shares which they owned for the shares 
which Gajadhar and his party owned in 
the other villages... The deed of exchange 
contained a provision that if either party 
should lose the property which they were 
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getting under the exchange, then they would 
get back the property which they were 
givingin exchange. The plaintiff instituted 
two suits, one against Musammat Rajwanta 
and her property, and the other against 
Gajadhar and his property, claiming pos- 
session by right of pre-emption over portions 
of the property in each ease. As soon 
as the suit was instituted, a further deed 
was executed between the parties cancelling 
the deed of exchange. The lower Appellate 
Court has beld that as a result the parties 
have been relegated to their previous rights 
and that the plaintiff is not entitled to 
get either property. Both suits were accord- 
ingly dismissed. The plaintiff has appealed 
in both suits. It seems to us that in 
the present suits, like all other suits for 
pre-emption, if is necessary for the plaint- 
iff to prove the existence of a custom 
which entitles him to get the property. 
In the present cases the property was 
neither being sold nor mortgaged, it was 
necessary, therefore, to prove the existence 
of acustom that when property was being 
exchanged, the plaintiff! was entitled to 
get the property exchanged in consideration 
of paying the value of the property in 
eash. The evidence in support of the 
existence of such a custom isthe wajib-ul-ars, 
which provides that whenever a co-sharer 
wishes to make an absolute sale of his 
share, or mortgage by conditional sale, he 
must first offer it to the other co-sbarers. 
We think that this evidence is altogether 
insufficient to establish such a custom, 
There is no mention whatever of exchange. 
On behalf of the appellant reliance is placed 
onthe case of Niamat Ali v. Asmat Bibi (1) 
and also on the ease of Bhogw n Singh 
v. hharag Singh (2). In the first of 
these eases the waiib-ul arz contained the 
following entry:—‘If any sharer transfer his 
rights and interests, near partners, etc., 
have a right to purchase at the same price 
which the stranger gives.” It was held that 
the words were sufficiently wide to cover the 
case ofanexchange. The vernacular words 
are “Ba surat intiqal haqiyat kisi pattitar ki 
us qimat par jo shakhs giair dewe istehgadg 


(11 7 A. 628; A. W. N. (1885) 183; 4 Ind. Dec, 
(Nn. 5) 740. . 
-{2) A. W. N, (1907), 289; 4 A, I. J. 756: 
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haridari awal shurkat karib”, ete. The Held, that the admission of ti defendants did 
e r , . 


arguments in the case proceeded largely on 
the meaning of actual words. The language 
is different from the language in the wajib- 
ul-arz in the present case. In the present 
ease the right of pre-emption as evidenced by 
the entry in the wajib-ul-arz only arose on the 
case of the absolute sale, or a mortgage by con- 
ditional sale. lu the second case the words 
nged much more nearly approach the words 
in the present case, but the judgment really 
proceeds upon the basis that the first case 
referred to had laid down the principle for 
all cases. It seems to usthat the case can- 
not be taken as laying down any such general 
principle. As we have had occasion to point 
out more than once, these cases of pre-emp- 
tion where the issue is the existence or non- 
existence of a custom must be decided on 
their own facts and circumstances. It is 
necessary for the plaintiff to prove not merely 
that some custom prevails, he must 
prove a custom under which he is entitled. 
We think the evidence in the present case 
was insufficient to establish the existence of 
the particular custom which it was necessary 
for the plaintiff io prove. In this view the 
decree of the Court below iscorrect. We 
dismiss the appeal with costs. 


Appeal dismissed. 


PATNA HIGH COURT. 

Seconp CIVIL APPEAL No, 712 or 1914, 
May 25, 1916. 
Present:—Mr. Justice Roe and 
Mr. Justice Jwala Prasad. 
Babu AMAR DAYAL SINGH AND orgers— 
Puaintires~—APPELLANTS 
Versus 

BISHUN CHAND SAHU AND orgers— 


DEFENDANTS—RESPONDENTS. 

Gustom—Right to receive malikana on transfer of 
house —Proof—Maliks of Mauza Garhwa—Pleadings and 
proof, variance between—Appeal, second—Failure to 
appreciate value of document. 

There ig no custom in Mauza Garhwa whereby the 
maliks in that village are entitled to realise malikana 
at 25 per cent. of the consideration money in 
every case in which a house in that village is sold. 
[p. 159, col. 2; p. 160, col. 1.] 

Wherc the maliks claimed malikana at the rate 
of 25 per cent. and the defendants admitted that it 
was payable at the rate of 2 per oent.: 


not relieve the plaintiffs from the burden of proving 
the custom as alleged by them, and that on failure 
of el proof their suit must be dismissed. [p. 160, 
col, 1 

Per Roe, J.—Failure of the lower Appellate Court 
to appreciate a document put in evidence is not 
a ground for second appeal, [p. 159, col. 1] 


Appeal from the decisiun of the Judicial 
Commissioner, Chota Nagpur. 

Messrs. Mrityunjay Lal and Kulwant Sahay, 
for the Appellants. 

Messrs. P. R. Das and Baikuntha Nath 
Mittra, for the Respondents. 

i JUDGMENT. 

Rom, J.—This is an appeal from the 
decision of the Judicial Commissioner of 
Chota Nagpur, dismissing the plaintiffs’ suit 
for a declaration that a custom exists in 
Mauza Garhwa whereby the maliks of the 
village have a right to realise malikana at 
25 per cent. of the consideration in every 
case in which a house in that village 
changes hands. 

The learned Judicial Commissioner finds 
as a fact that it is not proved that all the 
co-sharers are in the habit of realising salamt 
and it is not proved that salami at 25 per 
cent. is invariably realised, and that it is not | 
stated or proved that the custom is of realisa- 
tion from the yendor or the vendee. 

For the respondents it is urged that the 
findings of fact preclude the appeal. 

On behalf of the appellants six reasons 
have been put forward for holding that the 
case is one in which the lower Appellate 
Court shonld be directed to re-consider its 
decision upon the facts. 


The first is that the finding is based on 
inaccurate quotation from the evidence; 
second, that there was a failure to appre- 
ciate the force of the admissions made 
by the defendants that a custom did 
exist whereby a salami of 2 per cent. 
was paid cn transfer of a house; third, 
failure to appreciate the effect of orders 
made by successive Deputy Commis- 
sioners of Palamu upon this custom; 
fourth, that no distinction has been made 
by the Judicial Commissioner between the 
evidence relating to the existence of this 
custom before and after the date of the 
Deputy Commissioner’s order; fifth, failure 
to appreciate the value of conclusive proof 
on the record that the Government itself aa 
owner of khas muhols in this village has on. 
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one occasion at leaNÉ accepted its share of the 
salami paid at the rate of 25 par cent. of the 
consideration money at an auction-sale; and 
siath, failure to appreciate the probative 
force of the existence of this custom in the 
statements made in the orders by the Deputy 
Commissioners of Palamu, and that it is 
clear that the Judicial Commissioner’s finding 
was based upon the fact that there must have 
been at least 150 sales during the last twenty 
years, and that there was no justifiedtion for 
such a statement. . 

All save one of these arguments appear to 
me to be aningenious way by whicha finding 
of fact is assailed in second appeal. Mr. 
Lyall’s statement and Mr. Hignell’s state- 
ment are not admissible in evidence, in the 
absence of those witnesses. If it was desired 
fo use the statements made by them in their 
orders passed in 1907 they should have been 
put into the witness-box. : 

With regard to the first argument- there is 
ńothing that I can see in the judgment 
which can be classed as an inaccurate state- 
ment. The one quoted isto be found in the 
first paragraph of the judgment. It appears 
that some years ago a Deputy Commissioner, 
in consequence of a complaint with referenca 
to the admitted realisation of 25 per cent. 
by the malzks, issued an executive order to 
the effect that tenants were only to pay 2 
per cent. It is suggested by Sir Ali Imam 
that what actually happened was that the 
Deputy Commissioner Mr. Hignell in 1907 
was informed of this custom by his khas 
mahat Deputy Collector and flatly refused 
to accept on behalf of Government any profit 
from a custom which he regarded as mon- 
strous. On examination of the record it 
appears that definite evidence by the defence 
had been given that the orders of Mr. 
Hignell were passed on a definite complaint 
made by Khudi Singh. It was open to the 
Judicial Commissioner to accept this as the 
origin of the proceedings. 

The fifth argument, failure to appreciate 
the document Exhibit 7, I cannot accept 
as a ground for second appeal. If this 
Court is to start its work in this Province 
on the suggestion that it is bound to go 
into the whole of the evidence in every 
record and see whether every line has been 
appreciated or not, it will be saddled with 
the duty of considering every decision of fact 
ip second appeal. 
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The only real argument of weight taken 
is that, when the learned Judicial Commis- 
sioner found no proof of a steady payment 
of this salami for the last twenty years, what 
he should have done was to take the orders 
passed by Mr. Hignell and Mr. Lyall in 
1907 as an interference with the establish- 
ed custom and should have put out of his 
mind, as the learned Munsif put out of his 
mind, the fact that there had been a 
discontinuance of the custom since 1907 and 
devoted his attention solely to the question 
whether it was proved that prior to 1907 
there had been invariably a custom whereby 
salami at this rate had been paid. It may 
be that the learned Judicial Commissioner 
might with advantage have framed his 
findings in this sense. But the fact was 
before him that there was to ke expected 
a great change in conditions between the 
period prior to 1907 and the period subse- 
quent to 1907, This is clear from the fact 
that a great part of the Munsit’s judgment 
is devoted to the consideration of this change 
of conditions. What the learned Judicial 
Commissioner has actually found is that “all 
the plaintiffs’ witnesses are interested persons; 
all depose to the custom and give many 
instances, but in only one caseis there any 
documentary evidence adduced in support. 
The plaintiff does not allege whether the 
custom is that the payment is made by the 
vendor or the vendee. Several witnesses 
were examined who stated that it was the 
vendee who made the payment.” The custom 
is neither fixed nor settled. The Judicial 
Commissioner goes on to say that “the only 
sanction which the malzks possess in order 
to enforce payment is the refusal of 
dakhil kharaj. Under these circumstances it is 


-not reasonable to suppose that the vendees 


invariably comply with the demand and the 
witnesses’ evidence indicates that they do not 
do so.” It isclear that the learned Judicial 
Commissioner arrived upon a consideration of 
these facts at the conclusion that the existence 
of this custom during the last twenty years 
had not been proved by any reliable evidence; 
it was shown to have been in abeyance for 
the past eight years, and not proved to 
have existed for the previous twelve years. 
In this view of the matter the suit was 
rightly dismissed. The appeal should be 
dismissed with costs. 

Jwata Prasap, J.—The plaintiffs’ suip ig 
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based upon a custom said to have existed 
in Mauza Garhwa whereby the malikz in 
that village have a right to realise malikana 
at 25 per cent. of the consideration money 
in every case in which a house in that 
village is sold. 

The defendants, on the otber hand, deny 
this custom of paying 25 per cent. as hag 
malikanato the malik. The plaintiffs must, 
therefore, clearly establish this custom set 
up by them as being ancient, certain, 
reasonable and invariable before they can 
succeed in the case. 

The lower Appellate Court has held on 
examination of the documentary and oral 
evidence on the record that the plaintiffs 
have failed to establish such a custom, The 
plaintiffs in this appeal contend that the 
lower Appellate Court has failed to appreciate 
the effect of the admission made by the 
defendanis that a custom did exist whereby 
a salami of 2 per cent was paid on transfer 
of a house. The admission of the defendants, 
if any, does not relieve the plaintiffs from 
the burden of proving that the custom as 
alleged by them of the right of the malik 
to receive 25 per cent, exists. The question 
is not whether there is a “eustom to receive 
2 per cent.”, as is contended to have been 
admitted by the defendants. 

The custom set up is a custom to receive 
25 per cent. and the plaintiffs must “prove 
this custom. This is purely a question of 
fact, and prima facie the decision of the 
learned Judge is conclusive on the point. 
Tt has not been shown that the lower 
Appellate Court has acted upon any illegal 
evidence or bas disregarded any evidence of 
the plaintiffs. It appears that the learned 
Court below has carefully considered all 
the evidence in the case and has come to 
the conclusion that the custom of receiving 
25 per cent. has not been proved, The 
appeal must, therefore, fail and is dismissed 
with costs. 


Appeal dismissed, 
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COURT OF THE BOA OF REVENUE, 
UNITED PROVINCES. 
Revenve Perition No. 480 of 1915-16 oF 
FYzaBaD District. 

December 21, 1916. 

Present: —Mr. Holms, S. M., and 
Mr. Campbell, J. M. 

Tue AJUDHIA ESTATH—Derenpant— 
APPELLANT 

versus 7 
BHAGWAN DIN SINGH — PLAINTIFR— 


RESPONDENT, 

Oudh Rent Act (XXII of 1886), s. 68 (2), effect of — 
Merger—Theka for portion of statutory period, effect of 
—Tenancy, whether in abeyance. 

All that section 68 (Z) of the Oudh Rent Act 
effects is to avoid merger and not to keep in 
abeyance the rights referred to therein. In other 


+ words, if an ordinary tenant takes for a portion of 


his statutory period a theka in which his holding is 
comprised, the tenancy does not remain in abeyance 
for such portion. For instance, if a tenant after 
holding for two years becomes a thekadar for two 
years, he is entitled to retain the holding only for 


three, and not for five, years after the expiry of his. 


theka. 
Appeal from the decree of the Com- 


missioner, Fyzabad, dated the 13th June 
1916. 


JUDGMENT. 
Horus, S. M.—(December 14, 1916).—I 


cannot ugree with the view taken by the - 


Commissioner. A tenant under section 37 
is entitled to retain the holding for seven 
years, Ordinarily there would be a merger 
when the tenant became a thekadar and 
the smaller interest as tenant would be 
merged in the larger proprietary interest, 
All that section 68 (2) effects is to avoid 
this merger. Take the case of a tenant 
who after holding for two years became 
thekadar for two years, He would be 
entitled to retain the holding for three 
years after the expiry of his theka, but 
not, I think, for five years, as the Com- 
missioner considers he would in the view 
that during the theka the tenancy was in 
abeyance. The seven years have elapsed 
aud the tenancy has come to an end, 

I would, therefore, set aside the orders 
of the lower Courts and declare the notice 
valid, respondent paying costs throughout. 

Camuprecn, J. M.— I agree. 

Appeal allowed, 
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CALCUTYA HIGH COURT. 
Rute Misi No. 460 or 1916. 
December 20, 1916. 
Present:—Sir Lancelot Sanderson, Kr., Chief 
Justice, and Justice Sir Asutosh Mookerjee, Kr, 
SANT PRASAD SINGH—Ptaintire— 
RESPONDENT— PETITIONER 
versus 


Babu HARI SINGH AND OTHERS—- APPELLANTS 


— Responpenrs—Opposire Party. 

Civil Procedure Code (Act V of 1908), s. 100— 
Appeal, second —Findings of fact, interference with— 
Jurisdiction—Hindwu Law—Suit to set aside sale in 
enecution of decree against father —Right of son to go 
behini decree—Debt incurred by criminal act. 

A High Court cannot, in second appeal, inter- 
fere with the findings of fact of the lower Appel- 
late Court. [p. 162, col. 1] 

Jn a suit to set aside a sale in execution of a dec- 
ree against a Hindu father, it is open to the son to 
go behind the decreo and show that the decree was 
for adebt incurred by the father as a consequence 
of his criminal act, and, therefore, not binding on 
the family. [p. 162, col 1.] 

T. and H. two purchasers at an execution sale, 
became entitled to get back the purchase-money 
on the sale being set aside, whereupon T. alone 
drew it outand instead of handing over the share 
which belonged to H., converted the whole of it to 
his own use. 4. then instituted a suit against 7. 


` for his share of the money and gota decree, in 


x 


execution of which T.’s family property was sold. 
T.s son, the plaintiff, then brought a suit to recover 
his share in the property on the ground that his 
share was not bound by the decree against his father 
for his criminal act of misappropriation, and the 
lower Courts decreed the suit holding that the act 
of T. (the father) was a criminal act, which render- 
ed him liable to prosecution under section 403, 
Indian Penal Vode, and the plaintiff's shere was not 
bound. ‘the High Court, in second appeal, set 
aside the decree on the ground that upon the facts 
T. would not bave been liable to conviction under 
section 4 4, Indian Penal: ode, and, therefore, the 
family property was bound: 

Held, in review: (1) ‘That the finding of the 
lower Appellate Court being a finding of fact it was 
not open io the High Court in second appeal to go 
behind it: [p. 16+, col. 1.] 


(2) that it was open to the plaintif to show the 
nature of the debt which culminated in the 
decree. [p 162, col. L] 


Application for a review of the judgment 
of this Court, dated the llth February 1916, 
passed in Appeal from Appellate Decree No. 
3262 of 1912, reported as 32 ind. Cas. 969, 
being anappeal preferred against the decree of 
the District Judge, Patna, passedin S.J. Title 
Appeal No, 148 ot 19i1and dated the zznd 
June 1912, affiemicg that of tne Additional 


` Sub-Judge, Patna, passed in Title Bait No. 273 


of 1910 aud dated the 29th August 19114, 
1 
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” Babu Manmatha Nath Roy, for the Peti- 
tioner. 

Babus Jogesh Chandra Rai and Biraj Mohan 
Majumdar, for the Opposite Party. 


JUDGMENT. 


SANDERSON, C. J.—In this case I am of 
opinion that this Rule should be made 
absolute. 

The suit was brought by the plaintiff to 
recover his share of certain property, It 
appears that the plaintiff’s father Tipan 
Pershad and a man called Hari Singh had 
bought an estate for about Rs. 19,000 odd. 
The sale having been set aside, these two 
became entitled to get the money back, and 
it was Tipan Pershad who through the hand 
of bis servant drew out the purchase-money 
which had been deposited; and, instead of 
handing over the share which belonged to 
Hari Singh, he converted the whole of it to 
his own use. Hari Singh then instituted a 
suit and obtained a decree against Tipan 
Pershad, and in execution of that decree pur- 
chased the property in question. OConsequent- 
ly, the plaintiff brought the present action 
against Hari Singh. 


The first Court and the second Court decreed 
the suit on the ground that the act of Tipan 
Pershad in appropriating the money to his 
own use was a criminal act, and rendered 
him liable to prosecution under section 403 
of the Indian Penal Uode, and consequently 
the share of the son in the property was not 
bound. The poiat is stated clearly in the 
jadgment of tbe learned Districs Judge, 
which is as follows: “Lf lipan Pershad took 
the money under circumstances which would 
justify bis conviction uuder section 408 of 
the Indian Penal Code, the family is not 
liable. ‘This was the view tagen by the 
lower Court of the law and itis, in my 
opinion, a sound and correct view. The only 
question for decision by this Court is:—Was 
the money taken by Tipan Persnad with the 
intention of causing wrongful loss to Hari 
Singh and others? The lower Vourt has found 
thas it was so.” ‘Then the learned District 
Judge goes on to review the facts, and 
comes to this conclusion, “I find on the facts 
that Tipan Pershad took this money under 
circumstances rendering him liable to con- 
viction under sectiun 403 of the Indian Penal 
Uode and that, therefore, the family property 
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is not liable to satisfy-the decree in respect 
of it.” - 

Upon the matter coming to this Court the 
learned Judges who constituted the Court 
came to the conclusion that upon the facts 
Tipan Pershad would not have been liable to 
conviction under section 408, and that con- 
sequently the family were bound to restore 
the money. I am of opinion that it was not 
open to the learned Judges of this Court to 
go behind the finding of fact of the learned 
District Judge; and that they ought to have 
adopted that finding of fact, and as they 
agreed as to the point of law, they ought to 
have dismissed the appeal. 

But it bas been argued by the learned Vakil 
who has shown cause to-day, that even if the 
finding of fact by thelearned District Judge 
was to be accepted, the plaintiff ought not 
to succeed in this case, because there has 
heen a decree in respect of the debt from the 
father to Hari Singh, and he says the plaint- 
iff cannot go behind that decree, in execution 
of which the property was sold. In my 
juigment, that is not correct for this reason. 
Jf that contention were to be upheld, in many 
cases this doctrine of the family property not 
being liable for the criminal acts of the 

“father would disappear altogether, because it 

“is obvious, as it was.pointed ont by my learned 
brother in the course of the argument, that 
“as between the creditor and the wrong-doer, 
‘the latter would have no defence whatso- 
ever. The more criminal the act was, the 
less defence he would have and the creditor 
must get a decree. 

I should also add that when the learned 
Vakil was invited to produce authority for the 
proposition he propounded, no authority was 
forthcoming. In my judgment, therefore, 
that contention ought not to prevail. 

For these reasons, we make the Rule 
absolute with costs (hearing fee two gold 
mohurs), and dismiss the appeal with costs of 
both hearings in this Court. 

MOOKERJEER, J.—I agree. 


Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Seconp Civit Appear No. 541 of 1915. 
December 12, 1916. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. O. Banerji, KT. 
GOKUL SINGH AND ANOTHER-—JJBKENDANTS 
-—— APPELLANTS 
versus 
SAHEB SINGH AND ANOTHER-—PLAINTIPNS— 
RESPONDENTS. 

Limitation Act (IX of 1908), s. 19—Acknowledg- 
ment—Gettlement Report 30 years old, mention of 
mortgage in—Mortgagor’s signature—Evidence Act (I 
of 1872), s. 90, applicability of. 

A statement as to the existence of a mortgage 
contained in a “Settlement Report” thirty years old 
purporting to be signed by the mortgagor and coming 
from proper custody is not an acknowledgment 


within the meaning of scction 19 of the Limitation - 


Act, 1908, and no presumption can arise with respect 
to its execution under section 99 of the Evidence 
Act, Inasmuch as the mortgagor did not execute 
or attest the report. [p. 163, col 2.] 


Second appeal against the decision of 
the First Additional Judge, Aligarh, dated 
the 26th January 1915. 

The Hon’ble Dr. Tej Bahadur Sapru, for 
the Appellants. 


Mr. B. E. O'Conor, for the Respond- 


. ents. 


JUDGMENT.—This appeal arises out 
of a suit to redeem a mortgage said to 
have been made so far back as the year 
1849. A mortgage of this date would, of 
course, have been barred long before the 
institution of the present suit, which was 
in the year 1914. The original amount 
said to have been secured by the mortgage 
was Rs. 100. The plaintiffs now claim 
not only that they are entitled to get 
possession of the property, but they claim 
a large sam as surplus mesne-profits, The 
case is a somewhat peculiar ove, because 
no doubt a number of entries are in favour 
of the plaintiffs’ contention that there was 
a mortgage, As far back as the year 1296 
steps were actually taken to redeem the 
property and Rs, 100 was paid into Court. 
It is said that Bhoom Singh, who paid 
the money into Court, died and that the 
defendants refased to take it, and that the 
money has remained in Court, until (accord- 
ingly to the rules) it lapsed to Government, 
It is strange on the one side how these 
entries continued and it is strange on the 
other hand how it was that the plaintiffs 
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never sought prNr to the year 1896 to 
assert their rights ab all, and since the 
year 1896 have slept on them again. The 
mortgaged property was undoubtedly pro- 
ducing considerably over Rs. 100 each 
year fora great many years, 

Inthe end the case has-to be decided on a 
very narrow point. The snitis clearly barred 
by limitation unless there was an acknow- 
ledgment in writing, signed by the defendants, 
or by some person from whom they derived 
title, or signed by an agent duly authorised 
in that behalf. The plaintiffs adduced in 
evidence to show such an acknowledgment 
the Settlement Officer’s report in the year 
1871. This document is of considerable 
length and contains the usual matters 
which are set forth in a document of the 
kind. Amongst other things is an entry 
to the effect that theré was a mortgage 
of the property in dispute, made sometime 
about the year 1849 for the sum of 
Rs. 100, that the document was lost in the 
Mutiny, that Baldeo was the mortgagee 
and Bhoom Singh the mortgagor. There 
ig no signature of any person directly 
attached to this particnlar entry but at 
the end of the whole document there appear 
a number of signatures. Amongst other 
names is that of Baldeo Singh, “by the 
pen of Mannu Lal Patwari.” Bhoom Singh’s 
name is also there. Now, there was no 
necessity for either Bhoom Singh or Baldeo 
Singh to “execute” or “attest” this document, 
but their signatures might very well have 
been taken by way of verification of the 
document. It is usual to verify as far 
as possible in this way the co-sharer’s assent 

“to what the Settlement Officer has recorded. 
_The Settlement Officer in this report states 
that Bhoom Singh “appeared before him.” 
He does not say that Baldeo Singh appeared. 
The Court of first instance found that 
there had been no acknowledgment and 
that, therefore, the suit was barred by 
limitation, Some witnesses were produced 
who stated that Baldeo Singh was present 
and puthis hand to the pen when Mannu 
Lal signed his name. The Court disbelieved 
_ this evidence and of course no one would 
. be likely to give credence to persons who 
same forward to depose in the year 1914 
to a matter of this kind said to have 
happened in the year 1871, The lower 
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Appellate Court has not apparently disagreed 
with any finding of fact arrived at by 
the Court of first instance. But the learned 
Judge held that a presumption arose by 
reason of the provisions of section 90 of 
the Evidence Act that Mannu Dal signed 
for Baldeo with his permission. Section 
Y0 of the Evidence Act is as follows:— 
“Wh-re.any document, purporting or proved 
to be thirty years old, is produced from 
any custody which the Court in the parti- 
cular case considers proper, the Court may 
presume that the signature and every other 
part of such document, which purports to be 
in the handwriting of any particular person, 
is in that person’s handwriting, and, in 
the case of a document executed or attested, 
that if was duly executed and attested 
by the persons by whom it purports to be 
executed and attested.” “This section would 
appear in the main to apply to deeds and 
Wills. Assuming, however, that the ‘‘Settle- 
ment Report” is a document within the 
meaning of the section, coming from proper 
custody, all that the section says may be 
presumed is that the signature and other 
parts of the document are in the hand- 
writing of the person in whose handwriting 
they purport to be. Therefore, according 
to the section itself the only presumption 
was that the name “Baldeo” was in the 
handwriting of Mannu Lal- This is a 
very different thing to presuming either 
that the signature was the signature of 
Baldeo himself or that he authorized Mannu 
Lal to put his name to the document as 
agreeing to the accuracy of every single 
statement contained in the report, We 
do not think that the latter part of the 
section cean possibly apply, because neither 
Bhoom Singh nor Baldeo Singh -was 
either “executing” or “attesting” the Settle- 
ment Officer’s report. Under these circum- 
stances we think that no acknowledgment 
within the meaning ‘of section 19 of the 
Limitation Act was proved in the present 
ease, and that accordingly the suit was 
barred by limitation. We allow the appeal, 
set aside the decree of the lower Appellate 
Court and restore the decree of the Court 
of first instance with costs including in this 
Court fees on the higher scale. 
Appeal allowed, 
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MADRAS HIGH COURT. 

AppeaL No. 290 or 1913. 
November 8, 1916. 
Present:—Sir John Wallis, Kt., Chief Justice, 
and Mr. Justice Barn. 

SINDIGI LINGAPPA alias SIDDA 
LINGAPPA, NISOR, BY GUARDIAN 
AND BROTHERS SIDDAPPA AND ANOTHER 
— Derenpayts Nos. 2 AND 3— 
APPELLANTS 
versus 
SINDIGI SIDDA BASAPPA AND OTHERS— 
Praintirrs AND Derenpants Nos. 1, 4 10 7 
— RESPONDENTS. 

Hindu Law —-Mitakshara-—Adoption by widrw— 
Authority to adopt specified person—Refusal of natural 
father to give in adoption—-Authority, implication of, 
for general adoption—Avoidance of instructions, effect of. 

A Hindu widow authorised by her husband to 
make an adoption should strictly follow the husband’s 
instructions. [p. 165, col. 1.] 

Where the person to be adopted has been 
specifically named by the husband, an adoption of 
a different person is invalid. [p. 165, col 1.) 

Quare:—Whether a general power to adopt may be 
implied, where the father of the boy whom the widow 
is authorised to adopt refuses to give him in adop- 
tion. [p. 165, col. 1.] 

Suryanarayana Yv. Venkataramana, 29 M. 882; 
10 0. W. N. 921,40. L. J. 171; 16M. L. J. 276; 1 M. 
L. T. 260; 8 Bom. L. R. 700; 3 A. L.J. 702:3} I A. 
145; Chenga Reddi v. Vasudeva Reddi, 29 Ind. «Cas, 
770; 29 M. L.J. 144; 2 L. W 562. and Lakshmibai v. 
Rajaji, 22 B. 996; 11 Ind, Dec. (x. s.) 1247, referred 
to. 

Where such refusal, however, is the result of a 
bribe or other inducement offered by the widow 
with the intention of adopting a boy of her choice, 
the latter adoption i is invalid. “Tp. 165, col. 1.) 

Appeal against the decree ot the District 
Court, Eellary, in Original Suit No. 4 of 
1912. 

The Hon’ble Mr, 
(The Advocate-General) and Messrs. R. 
Narayanasamt Atyar and K; N. Ganesa Aiyer, 
for the Appellants, 

Mr. V. Ramesam Caith him Məssra. 8. 
Ranganatha Atyar, H. Nuriyanarayanahk, K. 
Sundara Rau, A. Krishnaswami Atyer and R. 
“5. Aravamudha Atyangar),- for the Respond- 
ents." © 7 mee ts 

JUDGMENT. —This ig an appeal foin 
the judgment of the District Judge of 
Bellary declaring the alleged adoption of 
the 2ud defendant by the ist defendant 

- invalid. The husband of the Ist defendant 
who died on the 15th September 1910 
executed a Will, Exhibit A, in which he 
said: `I have kept my moveable and im- 
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moveable properties unger ber (meaning 
his mother) control. In future also they 
should be only under her control. My wife 
Basamma is nowa young girlof 15 years 
of age. She should be under the control 
and guardianship of my mother Rudramma. 
I bave given permission to the said Basamma 
to receive in adoption for me either 
Gavappa or Lingappa, minor sons of my 
junior paternal’ uncle Sindigi Rudrappa, 
whomsoever (of them) may be chosen by 
my mother.” He died afterwards, and there 
were disputes between the minor widow 
and her mother-in-law, Rudramma, and a 
petition was put in the District Court to 
remove Rudramma from the guardianship 
and appoint some one else. An order to 
that effect was made on the 4th February 
1911, Up to that time Ruodramma and 
Basamma had been at enmity. What we 
find is then that, within two days of this 
order, an adoption not of one of the boys 
mentioned in the Will but of another boy 
altogether was arranged and carried out 
by Rudramma and Basamma, in conjunction 
with Basamma’s father and the 8rd defend- 
ant. The evidence is that the 2rd defend- 
ant paid to the widow’s father Marreppa 
Rs. 22,000 on account of the widow to 
induce ker to take his brother, the 2nd 
defendant, in adoption. There is also evi- 
dence that a sum of Rs. 6,000 was paid 
to Rudrappa, the father of the boys men- 
tioned in the Will for executing a docn- 
ment, Exhibit 11, in which he expressed 
his refusal to give his sons in adoption, 
According to the evidence for the plaintiffs 
this sum was paid by the father Marreppa 
out of the Rs. 22,0:0 which had been paid 
him hy the 3:d defendant on account of 


the widow. There is also evidence for 
the plaintiffs that when Rs, 6,000 was 
taken for that purpore, jewels worth 


Ra. 6,006 belonging to Kudramma were pledg- 


‘ed with “Marreppa on behalf of the widow, 
- There -is sume discrepancy in the evidence 


as to the exact time at which this sum of 
Rs. 6,000 was paid, but Rudrappa has not 
been called to contradict the evidence that 
he was paid a certain sum and the evidence 
in the case points to his consent having been 
obtained in that way Exhibit II, purports 
to have been execated on the 4th of 
February 1911, Exhibit T, which is the 
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deed of adoption, rafers to it as having 
been executed on the 5th and the oral 
evideace is that it was executed on the 
6th after the adoption. There is no evidence 
in the case that any attempt really was 
made to get the consent of Rudrappa to 
the adoption. The evidence, so far as it 
goes, is that every endeavour was made to 
induce him not to give his sons. The 
Ist defendant, the widow, says that she 
never asked him for his consent to the adop- 
tion and there is no evidence that any- 
body else ever asked him and henca he 
recital in Exhibit H is not proved. In 
this state of things we are clearly of opi- 


nion that the alleged adoption cannot 
stand. 


An argument was addressed to us on the 
somewhat difficult question whether assum- 
ing that the widow was unable to adopt 
the boys mentioned in the Will because 
their father would not give them in adop- 
tion, it was open to her to adopt another 
Son In pursuance of the alleged presumed 
intention to ba deduced from the Will. 
It has been held in this Court and by 
the Privy Counzil in Suryanarayana v. 
Venkataramana 1), that where there is a 
general authority to adopt and the adopted 
boy dies, the widow is authorised under 
the general power to adopt another son 
in his place. Where the Will gave power 
to adopt a particular boy, and that boy 
died and the widow adopted another boy 
in his place, there was a difference of 
opinion in this Court in Chenga Reddi v. 
Vasudeva Reddi (2) as to whether the 
authority to make the 2nd adoption could 
be implied in the cirenmstances. In that 
case Sankaran Nair, J., relied ona passage 
in West and Buhler, which had been cited 
with approval by Farran, C. J., in Lakshmi- 
bai v. Rajaji (3) and was of opinion that 


such authority might be implied. Oldfield, - 


J., was of the contrary Opinion. We do not 
think it necessary to decide the point in 
this case. What is laid down by their 
Lordships in Suryanarayana y. Venkataramana 


(1) 29 M. 382; 10 C. W N. 921; 40.L. 7. 171 16 
M. L. J. 276; | M, L. T. 260; 8 Bom. L. R, 700: 4 
L pA 33 L A. 145 An OR 
2) 24 Ind, Cas. 770; 29 M. T.. J. 144; 2 L. W. 562. 
(3) 22 B. 996; 11 Ind. Doo. (N. 8.) 1247. ! 
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(1), is that any instruction the husband 
might have given to his widow must be 
strictly followed. In the present case 
there was raally no attempt to follow the 
instructions of the husband but every 
attempt was made to avoid conforming to 
those instructions and we are clearly of 
opinion that on this ground the adoption 
is bad. 

Then another point was takan. It was 
said that the widow was really prevented 
from adopting one of the boys mentioned in 
the Will, because they were the younger 
brothers of the deceased who had himself 
been adopted. No such point was taken in 
the written statement. All that it said was 
that Rudrappa feared that the adoption might 
ba against Hindu Law, and there is no 
evidence to support that allegation. Mr. 
Rimesam for the respondent has contended 
that evenin cases of Brahmins there is no 
prohibition against the adoption of a younger 
brother to an elder brother who had himself 
basen adopted into another family. Whether 
that be so or nob, wa mast daslins to g) into 
this question. : 


It appears from the passage in Minakshi 
v. Ramanadha (4) that adoptions of this sort 
are not unusual among Brahmins and in a 
case in which we are about to give judgment 
we find amongst Sudras also, an adoption of 
this sort, which was questioned and disallow- 
ed not on this ground but on the ground that 
at the time the boy was given in adoption, 
he was an orphan. In these circumstances, 
we think that if it were intended to raise the 
question, it should have been specifically 
raised in the pleadings so that an issue might 
have been taken upon it and the plaintiffs 
might have had an opportunity of showing 
that such adoptions are permissible according 
to the custom of the community to whish they 
belonged,a thing which it is quite possible that 
they would have been able to prove, having 
regard to the fact that the Will was prepared 
by a well-known Vakil and was attested by 
members of their community, who must be 
presumed to have known if there was any- 
thing in it which was opposed to the usages 
which govern the community. The case which 
has been cited to us, Rup Narain v., Gopal. 


(4) J11.M.{49; 4 Ind. Dec, (N. a.) 85, 
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Devi (5), shows that in these circumstances, 
we should be wrong in allowing questions of 
this sort to be raised at this stage. It was 
also attempted to be argued that these 
persons were inhabitants of Bombay where no 
authority to adopt is required, but no such 
point was raised here or in the Court below 
and we decline to go into it in this appeal. 

In the result the appeal fails and is dis- 
missed with costs payable by the second 
appellant, 

Appeal dismissed. 

V.R.P. 

(5) 3 Ind. Cas. 382; 36 C, 780; 18 C. W. N. 920; 
6 À. L. T. 667; 10 C. L. J. 58; 5 M. L. T. 423; 11 Bom. 
L. B. 833; 93 P. R. 1909; 146 P. W. R. 1909; 68 P.L. 
R. 1909; 36 I. A, 103; 19 M. L. J, 548. 





ALLAHABAD HIGH COURT. 
First Cryin Appear No. 56 or 1915, 
January 4, 1917, 

Present: —-Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 
Musammat SURJA KUNWARI AND ANOTHER 
—APPELLANTS 

; versus 
PANDE HAR NARAIN RAM AND OTHERS— 
PLAINTIFFS AND OTHERS— DEFENDANTS— 
ReseON DENTS. 

Hindu Law— Will, construction of —-Waqf —Charge 
on property for upkeep of idols, whether constitutes 
dédication. 

A Hindu by his Will directed that certain idols 
should bo maintained ont of the income of his pro- 
perty and that the balance should be appropriated 
by his heirs: 

Held, that the Will created a charge on the property 
for the expenses of the idols, and did not create an 
endowment and that subject to that charge the pro- 
TE to go to tho heirs of the testator. [p. 167, 
col. |. 

First appeal from the decision of the 
Additional Judge, Gorakhpur, dated the 


11th February 1915. 


The Hon'ble Mr. Motilal Nehru and 
Mr, Abdur Raoof, for the Appellants. 

The Hon’ble Dr, Sundar Lal and Mr. 
Lakshmi Narain Tewari, for the Respond- 
ents. 

JUDGMENT.—This appeal arises out of 
a suit which purports to have been brought 
under Act XX of 1863. The plaintiffs who 
are two members of the Hindn community, 
sought a declaration that certain property 
is endowed property and.they prayed that 
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the defendants might be dispossessed of the ` 
property and the plaintiffs or some other 
persons nominated by them might he 
appointed mutawalli or manager of the pro- 
perty and placed in charge of it. The plaint 
contains other prayers also, to which it is 
not necessary to refer. The property belongs 
ed to Sukhmangal Singh, the husband of 
the defendants who are appellants before 
us. On the 29th Cctober 1903, he madea 
Will, and itis urged on hehalf of the plaint- 
iffs that under this Will he endowed the 
property in question to certain idols. The 
plaintiffs allege that the defendants have got 
their names recorded in the revenue papers a8 
owners of the property, that they have made 
leases of the property and that they have 
misappropriated the income of the property and 
not devoted it to the purposes of the endow- 
ment, The Court below has decreed the claim, 
The defendants have preferred this 
appeal mainly on two grounds, namely, 
that Act XX of 1863 had no application to 
the present case and the suit could not he 
maintained under that Act and secondly, 
that under the terms of the Will no endow- 
ment was created buta charge was placed 
on the property of the deceased for the pur- 
pose of meeting the expenses of the upkeep of 
a certain temple. In the view which we take 
on the second question raised by the appel- 
lants, we do not deem it necessary to decide 
whether the suit was maintainable under 
Act XX of 1863. We arecf opinion that 
the contention that no endowment was 
created by the Willof Sukhmangal Singh 
is well founded. The Will], no doubt, states 
that a weg? was created but from the clauses 
contained in it, it is manifest that what was 
intended by Sukhmangal Singh was that 
the idols should be maintained out of the 
income, The valne of the property is stated 
in the plaint to be Rs. 50,000. From the 
evidence of one of the witnesses for the 
plaintiffs themselves it appears tbat the 
profits arising from the property amount 
to about Rs. 7,000 annually. The expenses 
of the idols provided for inthe Will, as 
specified in paragraph 9, amount o abont 
Rs. 500 a year, more or lers. So that it is 
clear that theamount «fthe expenses bears 
a very small proportion to the total ine: me 
of the property. In tke Will itself the 
testator provides “that whatever money and 
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grain produced bythe sir land still remained 
after meeting the requirements of raj-bhog 
of Thakurji shall be used and appropriated 
by his successors, generation after generation. 
It shall not be used and appropriated by 
any one else.” It further provides that 
whatever profits would remain after meeting 
the expenses of the thakurdwara the costs 
of its repairs, the pay of the servants 
connected with it and the costs of repairs of 
other buildings out of the said profits shall 
be spent on the estate of the testator.” The 
Vernacular word used is sasat, that is, 
his family property. Further down (in 
clause 7 of the Will he confers authority 
on his heirs to effect mortgages in certain 
events. Again in paragraph 9 it is provided 
that after the expenses of the raj-bhog and 
the repairs of the thakurdwara and of his houses 
ete. have been met, the saving shall be appro- 
priated by his heirs “for their own mainten- 
ance.” The expenses connected with the 
marriages of female members and dowries 


to be given on the occasion of their 
marriages were also provided for out 
of the estate. All this is ineonsist- 
ent with the dedication of the property 


to the idols. On the contrary the inference 
to be drawn from the Will read.asa whole 
isthaé it created a charge on his property 
for the expenses of the idols. Subject to that 
charge the property was to go to his legal 
heirs who were fully entitled to appropriate 
all the income of the property. This case 
is very similar to that of Sonatun Bysack v. 


Sreemutty  Juggutsoondree Dossee (1), de- 
cided by their Lordships of the Privy 
Coungil. See also Ashutosh Dutt v. Doorga 


Churn Chatterjee (2). We are of opinion 
that the decision of the Court below is 
erroneous and the suit of the plaintiffs 
ought to have been dismissed. We accord- 
ingly allow the appeal, set aside the deeree 
of the Court belowand dismiss the suit with 
costs, in both Courts including in this Court 
fees on the higher scale. 


Appeal allowed. 


(1) 8 M. I. A. 66; 11 Snth. P. O. J. 37; 1 Sar. P. O. 
J. 721; 2 L R. 607; 19 E. R. 455. 

(2) 5 C. 433; 5 0. L. R. 298; 6 I. A. 182; 4 Sar. P. O. 
J. 58; 3 Suth. P. C. J. 694; 3 Ind. Jur, 671; 3 Shome 
L. R., 82; 2 Ind, Deo, (N. 8.) 888. 
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PATNA HIGH COURT. 

Secon O:vin APesar No, 1256 of 1915. 
January 22, LOL7, 
Present:—Mr. Justice Chapman and 
Mr. Justice Roe. 
RAGHUNATH SINGH AND otasrs— 
APPELLANTS 
versus 
Musammit KURA KUMARI AND ANOTHER-—- 
PLAINTIEF3 — RESPONDENTS. 

Hindu Daw —Maintentnce of widow —Acecelerition 
of estate, effect of —Transferee from reversioner, Liability 
of—Transfer of Property Act (IV of 1882), s. 39, 
applicability of. 

An acceleration by a Hindu widow of the rever- 
sionary estate is a pious actand cannot affect her 
maintenance after the transfer of her intarest to 
the reversioners. Her maintenance is a charge 
upon the property in whomsovver’s hands it may 
come. [p. 164, col. 1.] 

Quzre.—Whether section 39 of the Transfer of Pro- 
perty Aot applies to the case of a Hindu widow 
whose maintenance is a charge on the estate. [p. 163, 
col. 1.] : 

Appeal against the decision of the Addi- 
tional Sabirdinate Judge, Monghyr, dated 
the 8th Marsh 19 5, confirming that of ths 
Offiziating Mansif, first Court, Beaguserai, 
dated 30th April 1914. 


Mr, Atul Krishna Ray, for the Appellants. 
Rai Gurusaran Prasad, for the Respond. 
ents. 


JUDGMENT. 
Ros, J.—The 


plaintiff in this cise 
was Musammat Uma Kumari the widow 
of Ghina Singh, who died some thirty 
years ago, leaving as his sole estate 5 
guindas share of Mararipur. O1 the 23sh 
of March 1903, the widow was desirous 
of accelerating the succession to the re- 
yersioners. The first reversioner on that 
date was a barren daughter named Daro 
Kamari and the second reversioners were 
the two grandsons of the deceased’s 
daughter, Harbans and Raghubans. In 
the deed of gift by which the estate was 
passed on to the reversioners, it is sət 
forth that one-third of the estate shall go 
to the daughter Daro Kumari and two- 
thirds of the estate to the two grand- 
sons, and that the maintenance of the 


widow should be paid Rs. 5 a month by 


the daughter and Rs. 10 a month by 
the grandsons, For less than one year 
the maintenance was paid by the two 


grandsons, the daughter never troubled 


rd 
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to pay it at all, and on the 7th of July 
1908, Harbans Singh, Raghubans being dead, 
sold the property which had been given 
to him by the plaintiff for the sum 
of Rs. §,750 to the appellant before us, 
Raghunath Prasad Singh. 


The plaintiff brought this suit for a 
declaration that her maintenance allowance of 
Rs. 10a month wasa sharge upon the pro- 
perty sold by Harbans Singh to Raghunath 
Prasad Singh and that Harbans and Raghn- 
nath were jointly and severally liable for the 
whole arrears of mainterance since the date of 
the last payment, which was Pous 11. 
The lower Courts decreed the suit and 
against the final decree Raghunath Prosad 
Singh appeals and puts forward as his 
main grounds, first, that there was no 
charge upon the property at all; secondly, 
that if there was a charge, he -had no 
notice of it, and thirdly, that even if he had 
notice of it, under section 39 of the 
Transfer of Property Act it was required 
to be shown that the property was 
transferred with the intention of defeating 
the plaintifi’s rights. 

Upon the first point I have no doubt 
at all that maintenance is a charge upon 
the property in whosoever’s hands it may have 
come. This is a principle of Hinda Law. 
I doubt whether the section of the 
Transfer of Property Act referred to was 
designed to defeat a standing principle 
of Hindu Law-——that the, widow must be 
maintained from the property. The 
acceleration by the widow, of the reversionary 
right has always been held to be a pious 
act by the widow and it cannot be said 
that such a pious act would affect her 
right to maintenance after the transfer 
of her interest to the  reversioners, 
Where property comes directly into 
the hands of sons and brothers the 
maintenance of the widow is a charge 
thereon, and if it comes into their hands 
not directly but by a virtuons action on the 
part of the widow, still the principle 
remains that it is chargeable for main- 
tenance. 

The claim to maintenance, as I understand 
it, is not based upon the contract, The 
clause in the deed of gift setting forth 
the amount of maintenance and the manner 
in which it was made, are not the. origin 
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of the charge upon the AARE It is 
a mere arrangement fixiog the amount 
to which the widow is legally entitled 
as her maintenance charge and an arrange- 
ment for the payment of that charge by 
the first reversioner and the second re- 
versioner separately. 


Upon the second point the evidence 
was suficient to satisfy the Court below 
that the parties had notice of the charge. 
It is not possible for us to go behind a 
specific finding of fact onthis point. 
` Upon the third point I am of opinion that 
it is not necessary to remand the case for’ 
a specific tinding upon the question of 
the intention of the parties in the transfer 
of this property to the appellant. The 
parties must be taken to intend the 
natural result of their actions, and Harbans 
must have known that Raghunath woald 
not willingly pay Rs. 10 a month to the 
widow and from Harbans’s subsequent 
conduct it is apparent that he had no 
intention at the time of taking the property 
of ever paying this sum. Harbans himself 
had defaulted for some five years previous 
to the transfer. There can be no doubt 
whatever that the transfer was made with 
the intention of defeating the claim of the 
widow for maintenance. Even, therefore, if 
section 39 of the Transfer of Property 
Act was meant to touch the principle of 
Hindu Law that a widow’s right to 
maintenance is a charge upon the property, 
I should hold that the conditions precedent 
to the application of that section had been 
fulfilled in the present case. I would, 
therefore, dismiss this appeal with costs, 


that the widow 
it may be a 


We are asked to note 
is now dead. and that 


question which the appellant will contest 
in execution whether, her right to sue 
not being a surviving right, the decree 


obtained by her can be executed by the 
heir to her estate and by the assignee of 
that heir. This point was raised at so 
late a stage that the other side had no notice 
of it. I think we should content ourselves 
by saying that the decree which has been 
made in favour of the widow by the 
lower Courts will not be disturbed and 
that it is open to the appellant, if he 
so desires, to contestithej§lrights of}feither 
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the respondent or her assignee to enforce 
it, 
CHAPMAN J.—1 agree. . 


Appeal dismissed. 





MADRAS HIGH COURT. 

Sevonp Civin Arrea No, 245 or 1915. 
November 14, 1916. 
Present:— Mr, Justice Oldfield and 
Mr. Justice Phillips. 
PARAMASIVAN PILLAI DEFENDANT 
No. 1— APPELLANT 
versus 
ARISTOTLE CHAKONA AND OTHERS— 
PLAINTIFES AND Durenvants Nos. 2, 4aND 7 
— Respro. DENTS, 

Limitation Act {IX of 1908), s. 19—Acknowledg- 
ment—-Receiver in insolvency, statement of insol:ent’s 
debt by, in petition for Court's directions, whether 
valid acknowledgment—Civil Procedure Code (Act 
XLV of 1882), ss. 354, 356, powers of Receivers under 
—Provincial Insolvency Act (Ill of 1907), s. 20 
tce) (£) (g:—Party, joinder of, after suit — Limita- 
tion, starting point of. 

Per Curiam —A statement of an _ insolvent’s 
debt, by a Receiver appointed under section 454 
of the old Civil Procedure Code Act XIV of 
1682) in a petition to Uourt for obtaining its 
directions, is a valid ‘acknowledgment’ of the debt 
within the meaning of section 19 of the Limit- 
ation Act so as to save the bar of the limitation rule. 
[p. 170, col. ; p 171, col. 2.) 

-Per Oldfield, J. The validity of the acknow'edg- 
ment arises from the fact that the Receiver is 
bound to obtain the direction of the Court in respect 
of the insolvent’s properties and the mention of 
the insolvent’s debts in a petition for the purpose 
is an inevitabl- incident in the course of the per- 
formance of the Receiver’s duties and is within 
his authority. [p. 170, col. 1.) 

The Receiver has no power to deal with the 
insolvent’s properties as owner. [p. 169, col. 2.] 

Per Phillips, J.—The ownership of the insolvent’s 
property vests in the Receiver appointed under 
section 364 of the old Civil Procedure Code of 
1882, and he can deal with ib as owner subject 
to any restrictions placed upon him by the Court 
or by Statute. As owner, he has power to give 
an acknowledgment, being the party against whom 
such property or ‘right’ is claimed within the 
meaning of section 19 of the Limitation Act. [p. 17+, 
cols. 1 & z.] 

Whitley v. Lowe, (1888) 25 Beav. 421; F3 E. R, 697; 
139 R. R. 482 In re Hale, Lilley v. Fouad, (1869) 2 Ch. 
107; 68 L. J. Ch 5 7; 47 WR. 579; +0 L. T. 827: i5 
T. L. R. 869 and Chinnery v Erans, 11164) 1) H, L. 
C. 115; 4 N. R. 5-0; 1U Jur. (xN. s.) $55; 1. L. T. 6b; 13 
W. R. X; 11 F, R. 1274; 145 R. R. 79, distingrished, < 
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As agninst a newly added party, the date of the 
institution of the suit must be the date on which he 
was added as a party and the fact that leave to sue 
him was obtained after the institution of the suit, 
does not make the suit one instituted without leave, 
so far as he is concerned. [p. 170, col. ;.] 

Kamatchi Ammal v. Sundaram aAyyar, 26 M. 492, 
Pramatha Nath Gangooly v, Khetra Nath Banerjee, 
32 C. 270; 9 C. W. N. 247, distinguished. 

Second appeal against the decree of the 
District Court, Coimbatore, in Appeal Suit 
No, 145 of 1914, preferred against that of the 
Subordinate Judge, Nilgiris at Ootacamund, 
in Original Suit No. 87 of 1912, 


Mr. G. S. hamachandra Aiyar, for the Ap- 
pellant. 


Mr, 0. Madhavan Nair, for the Respondents. 


JUDGMENT. 


OLDFIELD, J.—l have had the advantage of 
reading my learned brother's juagment and 
concur in his conclusions, | give my reasons 
separately for holding that the 2nd defendant 
was competent to make an acknowledgment 
binding on the mortgagor and his successors- 
in-interest, because I take a narrower view 
of the 2nd defendant’s powers and duties, 

The 2nd defendant was a Keceiver appoint- 
ed under sectign 351 of the torwer Civil Pro- 
cedure Code. We have been shown no 
authority regarding the scope of such a 
Receiver’s powers. His position, however, was 
peculiar. The insolvent’s property vested 
in him under section 354. But there was 
no provision, similar to section ZO (e), (A) 
or (g), Act lIl of 1907, enabling him to 
contiz.ue in its management or to act for the 
future advantage of the creditors. Under 
section 356 his powers were restricted to the 
realisation of the estate and distribution of 
its value; and they were to be ` exercised 
under the direction of the Court. 1, there- 
fore, cannot follow my learned brother in 
holding that the 2nd defendant could deal 
with the insolvent’s property generally as 
owner or so long as he did not act contrary 
to, though he did not act under, the Court’s 
directions. 


Tle 2nd defendant was, however, bound 
to obtain the Court’s directions, and it was 
inerder to do so that he addressed to it 
Exlibit ©, in which the ackocwledement 
now ip question occurs, Exhibit O is in 
the form ofa petition for execution by sale 
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of a judgment debtor’s property; and though 
there is no reason why that precise form 
should have been adopted, any such 
application by a Receiver for directions of 
the nature in question would properly 
include a description of the property to be 
sold and, the material point, an enumera- 
tion of the encumbrances on it. The mention 
among them of the suit encumbrance was 
accordingly an inevitable incident in the 
course of 2nd defendant’s performance of 
his duty and was, therefore, within his 
anthority. Hi 

I concur in the decree proposed by my 
learned brother. 


Pairs, J.— This is an appeal against 
a mortgage decree obtained by the plaint- 
iff against defendants Nos.1 and 4 to 7. 
The mortgage-deed was executed by the 
lst defendant’s father in 1894 and the 
last instalment under it was due on the 
17th December 1898. In 1599 the mort- 
gagor became insolvent and a Receiver was 
appointed. This Receiver has been added 
as 2nd defendant in this suit. The lst 
defendant’s father died before suit. Sup- 
plemental defendants Nos. 3 to 7 are sub- 
sequent morfgagees or their represent- 
atives. 

The frat objection taken by the appel- 
lant (lst defendant) is that the suit will 
not lie against the Receiver (2nd defendant) 
because uo leave was oblained from the 
Court before the institution of the suit. 
The suit was filed agsinst the Ist defend- 
ant alone, and at his instance and on the 
plaintiff's application, 2nd defendant was 
added with the leave of the Court. The 
contention that the leave was only ob ained 
after the institution of the suit and that 
consequently the suit was instituted wi hout 
leave, cannot be sustained for the suit 
was not instituted, as against. the 2nd 
defendant until leave had been obtained, 
for the date of the institution of the suit 
against him must be the date on which he 
was added as a party. The cases reported as 
Kamatchi Ammal v. Sunderam Ayyar (1) 
and as Pramatha Nath Gangooly v. Kheira 
Nath Banerjee (2) are, therefore, inapplicable. 


“(G) 26 M. 492, 
(2) 32 ©. 270; 9 0. W, N. 247, 
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The chief question that has to be decided 
isthe question of limitation. Shanmugam 
Pillai (lst defendant’s father) was adjudicat- 
ed insolvent on 18th December 1899 and 
the learned District Judge has taken this 
date as the starting point for limitation, 
because under section 3.2 of the Code of 
Civil Procedure (of 1882) the order of 13th 
December 1599 is deemed to be a decree in 
respect of the suit debt. Thisis, however, asnit 
for sale of the mortgaged property, and not 
merely to recover a money debt, consequently 
the canse of action for this suit can hardly be 
based on the order of 1899. The cause of ac- 
tion may be taken to have acerned on the !7th 
December 1598, the due date of the last 
instalment under the mortgage-deed. This 
suit has been instituted more than 12 years 
after that date, but an acknowledgment by 
the Receiver in 1904 is relied on as a bar of 
limitation. 


This acknowledgment is contained in 
Exhibit C an application by the Receiver to 
sell the mortgaged property which contains 
an admission of the debt due to the plaint- - 
iff. The contention that Exhibit C does 
not amount to an acknowledgment is not 
seriously pressed, for it undoubtedly is an 
acknowledgment, wide Uppi Haji v Mam- 
mavan (3) and Narayana Ayyar v Venkata- 
ramana Ayyar (4), but a more difficuli 
queation is raised in the objection that the 
receiver could not make an acknowledgment 
on behalf of the mortgagor. Under section 
354 of the Code of Civil Procedure (of 1852) 
the order of 13th December 1899 operated 
to vest in the Receiver all the insolvent’s 
property and consequently plaintiff’s claim 
under the mortgage had to be enforced 
against the Receiver, and the Receiver would 
appear to be “the party against whom such 
property or right tte, the right under 
the mortgage) is claimed” within the mean- 
ing of section 19 of the Limitation Act. 
Under section 1¥, therefore, an acknowledg- 
ment by the Receiver would furnish a fresh 
starting point for limitation. It is urged 
that under section 356 of the Code of Civil 
Procedure the Receiver’s duties are strictly 
limited and must be carried out under the 


(8) 16 M. 868; 3 M. L. J, 191; 6 Ind. Dee. (x. s,) 
982, 
(4) 25 M, 220. 
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direction of the Court, and that as there 
had been no direction of the Court to 
make an acknowlédgment the Receiver acted 
beyond his powers. Reliance is placed on 
two English eases, Whitley v. Lowe (5) and In 
re Hale Ialley v. Fuad (6), for the proposition. 
In the former case it was held thata Receiver 
was notan agent and as such cannot give an 
acknowledgment on behalf of the principal, 
and in the latter, payment by a Receiver 
contrary to the orders given to him by the 
Court was held not to save limitation as the 
piyment was unauthorised. In Chdnnery v. 
Evans (7) payment of interest by a Receiver 
appointed at the instance of a mortgagee 
was held to bepayment on behalf of the 
mortgagor and sufficient to save limitation; 
but it would appear that the Receiver had 
special powers under an Irish Statute. These 
are all cases of ordinary Receivers appointed 
in circumstances such as would justify an 
appointment cfa Receiver under section 503 
of the Code of Civil Procedure (of 1882), and 
the property under the management and 
control of such Receivers, is not vested in 
them, as it is in Receivers in insolvency. As 
the ownership of the property vests. in a 
Receiver under section 354, he can deal 
with it asowuer subject to any restrictions 
placed upon him by the Court or by Statute. 
Section 656 which enumerates the daties 
of a Receiver, which are to be carried ont 
under the direction of a Court, does not 
in itself restrict the rights of a Receiver, 
so long as he does not actcontrary to the 
orders of the Court; it seems to me that 


he, as` owner, has power to give an 
acknowledgment. In the present case the 
Receiver filed Exhibit C in pursnance of 
the orders of tbe Court, which had 


recognised the validity of plaintiff's claim 
and had included it in the schedule of 
debts to be paid off by the Receiver as being 
due by the insolvent. 


ln proceedings ‘to carry out the orders 
of the Court the Receiver made the 
acknowledgment in Exhibit C and in so 


(6) (1858) 25 Beav. 421; 53 E. R. 697; 119 R. R. 
2 


482. 
(6) (189) 2( h. 107; 69 L. J. Ch. 517; 47 W. R. 
579; £0 L. T. 827; 15 T. L. R. 389. 
(7) (1864) 11 H. L. C. 116; 10 Jur. (x. s.), 855; 11 
L. T. 68; 13 W: R. 20: 4 N. R. 520; 11 E. R. 1274; 145. 
R R. 78. 
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making it, he was merely carrying out his 
prescribed duties and was in no way acting 
contrary to the orders of the Court and, 
in my opinion, it is an acknowledgment 
such as is contemplated in section 19 of 
the Limitation Act. In this view, the suit 
is-not barred by limitation and the second 
appeal fails. ~ : 

_ It is, however, urged by Mr. B. Narasimha 
Rao, for plaintiff, tbat the suit and decree 
should properly be against the Receiver 
alone, and that the other parties may be 
considered as impleaded for their own 
benefit in order tbat they may recover 
any balance of the sale-proceeds remaining 
after satisfying plaintiff's claim This view 
appears to be correct and the decree wil) 
therefore, be modified by incloding Qud 
defendant in paragraph 1. The lst 
defendant-appellant will pay the costs of 
the plaintiff in this second appeal. 

Appeal dismissed; Decree modified. 
Vv. R.P. 


ALLAHABAD HIGH COURT, 
First APPEAL FROM ORDER No. 27 oF 1916. 
July 21, 1916. 

Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Rafique. 
SAGAR MAL-—PrLANTIFE— APPELLANT 
CVeTSUus 
GIRRAJ SINGH anv 01HERS—DEFENDANTS— 


A s RESPONDENTS. 
rovincial Insolvency Act (II of 1907), se. 
(a), 836—Agra Tenancy Act (II A ah E WoS 
Civil Procedure Gode (Act V of 1908), s. GU Insolvent 
agriculturist—House, whether liable to sale—Oceupancy 
holding, arin uests in Receiver. i 
nder the provisions of section 16 (2 
Provincial Insolvency Act and SHG. > a o ne 
Agra Tenancy Act, the occupancy holding of an insol- 
vent does not vest in the Courtorthe Receiver andthe 
Court has, therefore, no power to direct the Receiver 
to surrender thetenancy tothe zemindar or to set aside 
a lease of the tenancy under section 36 of the Provin. 
cial Insolvency Act. Under section 60 of the Civil 
Procedure Code, the house of an agriculturist is exempt 
from attachment and Fale in execution of a decree 
and does not, therefore, on the owners insolvenc : 
vest in thet omtor the Receiver under section 15; 
of the Provincial Insolvency Act. [p. 172, cols. 1 & 2.] 


First appeal from an order of the Distri 
Judge, Meerut, ti 
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Mr. Panna Lal, for the Appellant. 
The Hon’ble Dr. Tei Bahudur Sapru, for 
the Respondents. 


JUDGMENT—This appeal arises out of 
an insolvency matter. The main question 
relates toan occupancy holding. Jt appears 
that the insolvent presented his petition on 
the 8rdof May 1914. He was adjudicated 
insolvent on the [st of Angust 1914. On the 
16th of April 1914, that is to say shortly 
before his insolvency, the insolvent made a 
lease of his occupancy holding in favour of 
one Desraj which was registered on the llth 
of August 1914. This lease reserved a rent 
of Rs, 260 perannum, Rs. 13J was to be paid 
to the zemindar as the rent of the holding 
and the other Rs. 130 was to go towards 
liquidation of a debt which the insolvent 
owed to Government for tagavt advances, 
The zemindar is the principal creditor in the 
insolvency and he is the principal respondent 
in the present appeal. The learned District 
Judge directed that the occupancy holding 
should be surrendered to the zemindar for a 
price to be settled by the Receiver. It is 
stated that the zemindar was willing to give 
Rs, 1,000. The learned District Judge also 
set aside the leaseas beiuga transfer made 
by the insolvent within two years of his 
insolvency. Desraj the lessee is the appellant 
in the connected appeal. The next part of 
the order of the District Judge was that the 
rent payable by Desraj should be recovered 
from him. ‘This order seems hardly con- 
sistent with his order setting aside the 
lease. If the lease is declared void it 
is difficult to see how Desraj sould be 
made liable for the rent payable under 
it. It is contended on behalf of the 
appellant that the learned District Judge 
had no power to order the surrender of the 
land. Section 16 ofthe Insolvency Act IHI 
of 1907, clause 2, sub clause (a), provides that 
all the property of the.insolveut save as therein 
mentioned shall vestin the Court or a Receiver, 
and shall be divisible among the creditors. 
The property of the insolvent, which is 
exempted by any enactment for the time being 
in foree from liability to attachment and sale 
in execution of a decree, does not yest in the 
Court or the Receiver. Section 20, clause 2, of 
the Tenancy Act expressly provides that the 
interest of an octenpancy-tenant is not 
transferable in execution of a decree offa 
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Civil or Revenue Court. It seems to us that 
having regard to the provisions of the 


Insolvency Act and the Tenancy Act, the 
ocevpancy holding in question never vested 
either in the Court or in the Receiver and that 
accordingly the Court has no jurisdiction to 
direct the Receiver to surrender the tenancy 
and it follows that he has no jurisdiction to 
set aside the lease. Section 86 can, in our 
opinion, only apply to the property which can 
vest in the Court or the Receiver, 

Apparently one chief reason, if not the only 
reason, of the learned Judge for taking action 
under section 43 of the Insolvency Act is the 
alleged misconduct of the insolvent in respect 
of the making of the lease. For the reasons 
we have already stated, the learned Judge 
could not be entitled to take actionon this 
matter in dealing with the insolvent under 
section 43, The honse which the learned 
Judge has ordered to be sold is the house of 
an agricuiturist. Before the learned Judge 
ordered it to be sold, he ought to have found 
that it was property which vested in the 
Court or the Receiver on the adjudication of 
the insolvent. Under section 60 of the Civil 
Procedure Code the house of an agriculturist 
is exempt from attachment and sale in execu- 
tion of a decree. Wo allow the appeal and 
set aside the order of the Court below save 
that part of the order which directs the sale 
of the muafi plot. We make no order as to 
costs. 


Appeal allowed, 


MADRAS HIGH COURT. 
Seconp Civic Appeat No, 2155 or 1914. 
November 2, 1916. 
Present:—Mr, Justice Abdur Rahim 
and Mr. Justice Spencer. 
SWAMINATHA ATYAR—Puaintirr— 

y APPELLANT 
h VETEUS 
SRINIVASA AIYAR AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Trust—Loan to trustee—Right of creditor— Debt 
whether chargeable on trust property. 

Where money is lent or goods sold to a trustee 
on his own personal security, though for purposes 
of the trust, the creditor cannot realisel the deht 
out of the trust property. [p. 174, col. 1.] 
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The fact that Whe money was utilised and was 
intended to be utilised for the benefit of the trust, 
will not entitle the creditor to a decree charging the 
amount due against the trust property.[p. 174, col. 2.) 

In the matter of Shard, 2% O. 874; Strickland v. 
Simons, (1884) 26 Ch. D. 245; 53 L. J. Ch. £8 ; 61 L, 
T. 406; 32W. R. 889, In re Johnson Shearman v. 
Robinson, (1880) 15 Ch. 648; 49 L. J. Ch, 745; 43 L. T. 
372; 29 W. R. 168, referred to, 

Srimath Daivasikamani Pandarasannidhi v. Noor 
Mahomed Routhan, 31 M. 47; 3M. L. T. 95; 17 M. 
` L.J. 553, explained. 

Where the debt is evidenced by a promissory note 
executed! by the trustee, the mere fact that he did 
not rign itas trustee will not affect the liability of 
the trust property for the debt, if the creditor is 
otherwise entitled to relief against the trust 
property. [p. 178, cols. 1 & 2.) 


Second appeal against the decree of the 
Court of the Temporary Sabordinate Judge, 
Tanjore, in Appeal Suit No. 87 of 1914, 
preferred against that of the District 
Munsif, Tiruturaipandi, in Original Suit 
No. 346 of 1912. 


Mr. 0. V. Ananthakrishna Atyar, for the 
Appellant. 3 

Mr. T. R. Venkatarama Sastri (with him 
Mr. V. Viswanadha Adyar), for the Respond- 
ents, 


JUODGMENT.—The appeal has been 
argued before us on the basis that the 
Ist defendant at the time when the pro- 
missory note in question was executed by 
him was a trustee of the temple con- 
cerned in the suit. The 2nd defendant 
was appointed trustee about two years 
before the institution of the suit. The 
plaintiff has obtained a personal decree 
-against the Ist defendant. Bnt he says 
that he is also entitled to a decree as 
against the temple property, that is to 
say, to a direction that the amoant due 
to him may be obtained out of the trust 
property. But the lower Courts have held 
that inasmuch as the Ist defendant did 
not sign the promissory note as Manager, 
all that the plaintiff was entitled to was 
@ decree against him personally, “The sait 
as framed, however, appears to be not 
merely on the basis of the promissory note 
but also for debt, and issues were framed 
raising the questions whether the debt 
was contracted for the benetit of the temple, 
whether the note was supported by counsidera- 
tion and whether the plaintiff was entitled to 
any relief against the trust property. If the 
plaintiff be entitled to any relief against the 
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trust property, the mere fact that the Ist de- 
fendant in executing the promissory note did 
not sign as Manager or trustee of the temple 
would not make any difference, for, as we have 
stated, the suit was not merely on the promis- 
sory note but also on the debt, This is a well- 
recognised distinction and none of the cases 
which are cited in the judgment of the 
District Munsif can be said to have held 
otherwise. 

But the difficulty in the way of the 
appellant is that he is not entitled to any 
but a personal decree against the Ist de- 
fendant. He did not obtain any charge 
upon the temple property; all that he ob- 
tained was a promise on the part of the 
ist defendant to pay the debt. The fact 
that the money was utilised and was in- 
tended to be utilised for the benefit of the 
temple cannot entitle the plaintiff to have 
a decree charging the amount due under 
the promissory note against the -emple pro- 
perty. The law is clearly laid down by 
Lord Selborne in Strickland v. Symons (1) 
and Sir George Jessel, Master of the Rolls, 
in Im re Johnson Shearman v, Robinson (2). 
In the first case, it is stated by Lord Sel- 
borne that “There is no principle or author- 
ity for saying that if a trustee makes himself 
personally liable for goods, the creditor 
thereby obtains a lien on the trust property. 
There is not the least authority for such 
an action as the present. It is an action for 
an equitable execution against the trust estate 
in reapect cfa judgment against the trustee. 
There is no evidence of any contract for any 
security on any part of this estate. There 
was only an ordinary contract for goods 
supplied to a person who happened to be 
a trustee.” Here the liability arose out of 
the money borrowed by the trustee on a 
promissory note. That stands exactly on 
the same footing as if the debt was con- 
tracted for gouds supplied for the benefit of 
the trust. Sir George-Jessel, Master of the 
Rolls, also -in the other case lays down the 
law practically in the same terms. In 
Hoagland, however, a distinction is made in 
cases where a certain specitic trust property 
is set apart or earmarked for the carrying 


(1) (1836) 26 Ch. D. 243,58 L.J. Ch. 582; 51 la. 
T. 406; 32 W, R. 8-9, 

12) (1980) 15 Ch. 548; 40 L. J. Gh. 745; 43 TT. IN 
372; 29 W. R. 168, i 
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on of a business by the trustee. If in 
such a case, a debt is contracted by the 
trustee in the course of the business, it has 
been held that the creditor will be entitled 
to stand in the shoes of the trustee and to 
recover the money advanced out of that 
particular fond. But even here there is a 
clear limitation to such a right expressed 
by a condition that the trustee himself 
shonld have a right of indemnity against 
the trust fund. If there was nothing due 
to the trustee, then, as pointed ont by the 
Master of the Rolla, the creditor can get 
nothing out of the trust fund. As regards 
the right of the creditor in an ordinary case 
where he lends money to the trustee or 
sells goods to him, there is no authority, 
so far as one can gather from the English 
cases, for the proposition that he is entitled 
to have his debt realised out of the trust 
property. This seems to be quite reasonable, 
for supposing, that at the time the creditor 
advanced the money, money was required 
for the benefit of the trust, still the trustee 
who borrowed might not be entitled to re- 
ceive any money from the trust property, 
but onthe other hand might be indebted to 
the trust. It would then be clear injustice 
to pass a dezree making the trust property 
liable forthe debt, the creditor having lent 
money on the personal security of the trustee. 
In India, this view of the law was adopted in 
a Caleutta case, In the matter of Shard (8) 
by Mr. Justice Sale who followed the 
rulings in Strickland v. Symons (1) and 
In re Jhonson, Shearman v. Robinson (2). 
There is, however, a decision of this Court, 
Srimath Datvastkamant Pandarasannidhi `v. 
Noor Mahomed Routhan (4), where it was held 
that for debts contracted by the head of the 
mutt for purposes binding on the mutt, a 
decree in respect of such debts may be 
passed against his successor charging the 
income of the mutt property, though such 
debts were not expressly charged on the 
income of the mutt, This decision may 
perhaps be explained as suggested, by the 
learned Pleader for the respondents, on the 
ground that according to the then prevalent 
view as to the legal rights of the head 
of a mutt, the succeeding Matathipathi 


(8) 28 0. 574. 
(4) 81 M. 47; 3 M. L. T. 95; 17 M. L. J, 558. 
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might be regarded as being in the 
position of an heir to the last head of 
the muti. That does not, however, it 
must be admitted, appear to be the ratio of the 
decision in Srimath Daivasikamant Pandara- 
sanniihi v. Noor Mahomed Routhan (4). 
The learned Judges proceeded on a dictum 
of their Lordships of the Privy Council in 
Konwar Doorganath Roy v. Ram Chunder 
Sen (5), that a trustee of a temple occupies 
a position similar to that of a guardian 
towards an infant. But the case of 
Konwar Doorgunath Roy v. Ram Chunder 
Sen (5) was one in which the validity of 
alienations was in question and the analogy 
which was drawn in that case between the 
trustee of a temple and the guardian of an 
infant could not have been intended to con- 
vey thatthe rights of a creditor who lent 
money to a trustee of a temple an persona! 
security stand ou the same fooling as the 
rights of a creditor lending money to the 
guardian of an iafant. The question whether 
a debt which is contracted by a trustee on 
his own personal security, although for 
purposes of the trust, can be made a lien 
on the trnst estate does not appear to have 
been fully argued before the learned 
Judges in Srimath Datvasikumani Pandara 
sannidht v. Noor Mahomed Routhan (4) 
and none of the cases to which we have 
been referred were brought to their notice. 
The law as laid down in the two English 
cases referred to above as well as in 
In the matter of Shard (8) is clear; 
and if a different view was taken in 
Srimath Datvasthamant Pandarasannidha v. 
Nevr Mahomed Routhon (4), we venture 
to think with all respect that it is not 
correct. 


Mr. Ananthakrishna Aiyar suggested that 
we might order an enquiry as to whether 
the Ist defendant was entitled to receive 
any money from the temple and if so, a 
decree might be given making the temple 
property liable for the plaintifi’s debt to 
that extent. But there was no allegation 
whatever in the plaint nor was any question 
raised by the issue that the temple was 
indebted to the lst defendant. Wedo not 
think that it would be the right course 
in this suit to order any such enquiry as 

(5) 4 1. A. 52; 2 0. 841; 3 Sar P.O. J. 631;,3 
Suth. P, O. J. 375; 1 Ind. Dec. (x. s) 508. 
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has been sugg@sted. It may be that Mr. 
Ananthakrishna Aiyar’s client has a remedy 
by a suit properly framed against the trast 
property, ifasa matter of fact the trust 
property is liable to the ist defendant ona 
proper account being taken. 

The appeal fails and must be dismissed 
with costs. 

Appeal dismissed. 
VRP. 





ALLAHABAD HIGH COURT. 
Seconp Orvis Appean No. 768 or 1915. ? 
July 18, 1916. 

Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, KT., 
RAM DE[—Derenpant — APPELLANT 
versis 
MUNNA LAL-- PLAINTIFE— RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 59—Evi- 
dence Act (I of 1872), ss. 68, 69—Mortgage—Alttesta- 
tion - Execution—Proof. 

A mortgage-deed appeared on the face of it tobe 
signed by the mortgagor in the presence of two 
: attesting witnesses. It was proved that one of the 
attesting witnesses was dead, and the other was 
` called and proved that the deed was signed by the 
mortgagor in his presence and that he signed it as 
an attesting witness: 

Held, that, having regard to the provisions of 
- sections 68 and 69 of the Evidence Act, valid attesta- 
tion and execution of the deed were proved and that 
it was not necessary further to prove that the ‘deed 
` was in fact signed by the mortgavor in the presence 
of at least two witnesses who signed their names as 
such to the document [p 176, col. 1.] 

Abdul Karim v. Salimun, 27 O. 190: 14 Ind. Dee. 
(x. 8.) 125; Anne Casement v. John Williamson Fulton, 
3 M. I. A. 3866; & Moore P. © 180; 1 Sar. P. 0. J. 293; 
1 Ind. Rep. 695; 18 E. R. 549; 13 E.R. 439; 70 R.R. 19, 
distinguished. 

By sections 68 and 69 of the Evidence Act it was 
intended to be laid down that if the provisions of the 
sections as to proof of a document by law required 
to be attested were complied with, the document, 
in the absence of evidence to the contrary, must be 
considered proved. [p. 176, col. 1.] 

Second appeal from a decree of the 
District Judge, Allahabad, 

Mr. Kailas Nath Katju, for the Appel- 
lant. 

Mr. Peary Lal Banerji, for the Respond- 


- ent. 

JUDGMENT.—This appeal arises out of 
a suit, on foot of a mortgage. The Court 
of first instance dismissed the plaintifi’s 
suit holding that it was not proved that 
the mortgage had been duly attested ag 
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required by section 59 of the Transfer 
of Property Act. The first Court also 
considered that the real mortgagee (that 
is to say, the person who had advanced the 
money) was one Man Mohan Lal and not 
Munna Lal, the plaintiff. The lower Appel- 
late Court held that the document had 
been duly attested and that the other 
question ought not to have been gone 
into at all. We think that the decision 
of the lower Appellate Court was correct. 
The plaintiff proved that the mortgage 
was signed by Bachchu Lal, the mort- 
gagor. It was proved that one of the 
attesting witnesses was dead The other 
attesting witness was called and proved 
that the mortgage was signed by the 
mortgagor in his presence and that he 
had signed the deed as an attesting 
witness. It was not expressly proved that 
there was another attesting witness present 
who saw the mortgagor sign, but it was 
not proved to the contrary that there 
was not another attesting witness. The 
document on the face of it appears to 
have heen signed by the mortgagor in 
the presence of the two attesting wit- 


nesses. The main question which has 
been argued in the present appeal is 
whether under these circumstances the 


mortgage can be said to have been proved. 
Section 59 of the Transfer of Property 
Act requires that a document securing 
Rs. 10y or upwards, in order to operate 
as a mortgage should be signed and attest- 
ed by the mortgagor in the presence of 
two witnesses. Section 68 of the Evi- 
dence Act is as follows :—“If a document 
is required by law to be attested, it shall not 
be used as evidence until one attesting wit- 
ness at least has been called for the 
purpose of proving its execution, if there 
be an attesting witness alive, and subject 
to the process of the Court and capable 
of giving evidence.’ Section 69 is as 
follows:— If no such attesting witness can 
be found, or if the document purports to 
have been executed in the United King- 
dom, it must be proved that the attest- 
ation of one attesting witness at least is 
in his handwriting, and that the signa- 


ture of the person executing the docu- 
ment is in the handwriting of that 
person.” Reading the two sections together 
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we think the meaning is clear. In our 
opinion if was intended to Jay down how 
a document, which was by law required 
to be attested, conld be proved, and the 
intention was that if the provisions of the 
section as to proof were complied with, the 
document, in the absence of evidence to 
the contrary, must be considered proved. 
The contention on behalf of the appellant 
is that if was necessary not only 10 pro- 
duce one of the attesting’ witnesses, but 
either he or some other ‘witness should 
have to prove further that the document 
was in fact signed by the mortgagor in 
the presence of at least two witnesses 
who signed their names as such to the 
document. We do not think that this 
was the intention of the Legislature. lf 
it was, it must have equally been the 
intention of the Legislatnre in section 69, 
in the case where both the attesting 
witnesses were dead or persons whose 
attendance could not be procured, In 
support of the contention of the appellant 
the case of Abdul Karim v. Salimun (1) has 
been referred to. It is quite clear from 
a perusal of this case that the question 
argued in the present appeal did not there 
arise. The question there was whether a 
document, which had not been signed in 
the presence of the witnesses could operate 
asa mortgage or could be regarded as 
having been “attested” within the mean- 
ing of section 59 of the Transfer of Pro- 
perty Act. Reliance was also placed on 
some of the remarks of their Lordships 
of the Privy Council in the case of Anne 
Casement v. John Williamson Fulton (2). 
Their Lordships there referred to the 
meaning of the expression “exeention” of 
a Will, Their Lordships’ remarks refer to 
a special section of the Indian Succession 
Act, which will be found set forth at page 
.400 of the report. In our opinion the 
case also has no bearing on the point 
discussed before us. The only other point 
raised is that the Court of tirst instance 
held that notwithstanding that the mort- 
gage on the face of it was made in 
favour of the plaintiff, the real mortgagee 
-was Man Mohan Lal. We think that 


(1) 270. 190; 4 Ind. Dec. (N. s ) 125, 

(2) 3 M. I A. 895; 6 Moore P. C. 180; 1 Sar. P. O. 
J. 293; 1 Ind. Rep. 645; 18 E. R. 6-44; 13 E. R. 439; :0 
R. R. 19, 
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4 
under the circumstances of the present 
case, this was a question which ought not 
to have been gone into at all and we 
agree with the view taken in this respect 


by the lower Appellate Court. The appeal 
fails and is dismissed with costs. 
Appeal dismisssd. 


: PATNA HIGH COURT. 

Secosp Civit Appwats Nos, 3653 or 1913 AND 
124 ro 128 or 1414, 
January 23, 1917. 

Present: —Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sharfuddin. 
TULSI MAHTLON AND OTHERS— Pl sINTIFES — 
APPELLANTS 
VErSUS 
JHANDOO PANDEY AND oruers—- 


D+respasts — RESPONDENTS, 

Bengal Tenancy Act (VIII B. O. of 1985), s. 1083B— 
Evidence Act I of 1872), 8 35—Farad rewaj bhaoli 
prepared at Survey Setilement, admissibility of— 
Presumption—Evidence. 


A farad rewaj bhaoli prepared by a Settlement 
Officer in the discharge of his official duty is admis- 
sible in evidence under section 45 of the Bvidence 
Act, but no presumption as to correctness attaches to 
it under section 103 of the Bengal Tenancy Act 
[p. 177, col. 2.] 

Second appeal from the decision of the 
District Judge, Patna, dated the 22nd April 
1913, modifying that of the Munsif, Behar, 
dated the 3lst May 19.2. 

Mr. Krishna Suhai and Rai Guru Saran 
Persad, for the Appellante, 

Messrs. t anesh Dutt Singh, Sant Persad 
and Jalgobind singh, for the Respondents, 

JUDGMENT. 

Cxamisr, C. J.— This appeal and the con- 
nested appeals arise ont of suits brought 
by the appellants for the recovery of 
three different kinds of rents (|) ordinary 
batai, (2) jinsi nakdi, (3) chikat nakdi. 
There is no longer any dispute regarding 
No. (3). As regards Nu. (1) the appellants 
claim to be entitled to recover at the rate 
of zt seers per maund from Brahmans, 
21+ seers from Bathans and jeth raiyats 
and «2¢ seers per maand, from ordinary 
tenants. The respondents contend that 
the rate of division is half and half. As 
regards No. (2) which are cash rents for 
special crops which are not divided, the 
appellants claim to be entitled to recover 
„at the rate of Rs, 7-100 from the privi- 
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leged castes dad that the rate of Rs. 8, 
from ordinary tenants. The respondents 
contend that the rates are considerably 
lower, 

The Munsif decreed the claim as laid, 
relying mainly on the private papers of 
the appellants and rejecting the khatian, 
fard rewaj bhaolt and oral evidence produced 
by the respondents. On appeal the District 
Judge preferred the evidence adduced by 
the respondents and held that for the 
batas lands the appellants were entitled to 
no more than 20 seers in the maund. In 
regard to the jinsi nakdi rents the learned 
Judge held that the fard rewaj bhaoli was 
part of the Record of Rights and should 
be presumed to be correct, and that the 
appellants’ papers were not sufficient to 
rebut the entries in the fard rewaj bhaoli 
which were supported by oral evidence. 


We have been invited to consider the 
question whether dahiak is an illegal cess 
but it appears to me that the question 
does not arise. The Settlement Officer 
recorded the rent as 20 seers inthe maund 
in respect of the bhaoli lands now in 
question. He made a note that the land- 
lord claimed to be entitled to collect in 
addition to the 20 seers an illegal cess 
under the name of dahiak. In the present 
cases the landlords do not say that the 
excess over 20 seers is. on account of dahiak. 
They say that the rent proper is 202 
seers, 217 seers and 222 seers according 
to the class of tenant. The Record of 
Rights shows that the rent is no more 
than 20 seers. 
finds that the Record of Rights has not 
been rebutted by any credible evidence, 
i.e., that the presumption iu favour of the 
Record of Rights prevails: In second appeal 
we must accept that finding. 

The position as regards the jinsi nakdi 
rents is somewhat different. The lower 
Appellate Court finds that the jard rewaj 
bhaolt is part of the Record of Rights and 
that it should be presumed to be correct 
under section 103B of the Bengal Tenancy 
Act. That presumption only attaches to 
the Record of Rights which is ‘published’ 
under Chapter X of the Act. According to 
the rules in the Settlement Manual the 
fard rewaj bhaoli is possibly not part of 
the record which is to be published, and 


13 
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it is alleged by the appellants that the 
fard rewaj bhaold was not published. If 
this allegation is correct—-I think its cor- 
rectness is doubtful—the presumption which 
attaches to a Record of Rights under section 
103B does not apply to the fard rewaj 
bhaolt. But the fard is clearly admissible 
under section 35 of the Hvidence Act, for 
it was prepared by the Settlement Officer 
in discharge of his official duty. If the 
fard was not published we must either 
remit the question of the jinsi nakdi rents 
to the lower Appellate Court for a fresh 
decision or determine the question ourselves. 
The learned Vakil for the appellants did 
not press us to remit the question to the 
lower Appellate Court. The evidence on 
the question consists on the side of the 
appellants of papers prepared by them- 
selves and on the side of the respondents 
of the fard rewaj bhaolt and oral evidence. 
I have examined the evidence and I have 
no hesitation in preferring the fard rewaj 
bhaolt and oral evidence adduced by the 
respondents. I accept therates entered in 
the fard rewaj bhaoli. f 

The next question is whether the prices 


should be calculated at the rates stated 
` by the appellants in their plaint or at 
the rates given in the Calcutta Gazette. 


The lower Appellate Court ruled that the 
prices should be caleulated at the rates 
given in the Calcutta Gazette but it appears 
that this was not done. As there is no 
cross-appeal on behalf of the respondents 
that order must.be carried out. The decree 
must be varied accordingly. 

The only remaining question is whether 
damages should be awarded to the appel- 
lants under section 68 of the Bengal Tenancy 
Act. Upon this question I have nothing 
toadd to what the lower Appellate Court 
has said. 

For the above reasons I would dismiss 
these appeals except as regards the calcula- 
tion of prices. In that respect the decree 
should be varied. As these appeals have 
substantially failed, I would direct the 
appellants to pay the costs of these appeals. 

SAARFUDUDIN, J.—I agree. 

Appeals dismissed, 
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ALLAHABAD HIGH COURT. 
Seconp Civin Arrear No, 305 or 1916. 
July 17, 1916. 

Piesent:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P., C. Banerji, Kr. 
SHIAM BIHARI LAL—PLAINTIFF-— 
APPELLANT 
Tersus 
MALHI AND OTHERA— DEFENDANTS ~- 


RESPONDENTS, 

U. P. Excise Act (IV of 1910)—Rules framed under 
Act, r. 82—Licence to sell drugs— “Transfer” or ‘sub-lease’ 
prohibited— Contract to share profits, validity of. 

Defendants obtained a licence from Government to 
sell drugs, and contracted with plaintiff that in 
consideration of the Jatter advancing money to the 
former they would share the profits “with him in a 
certain proportion. Rule 82 of the rules framed 
under the U. P. Excise Act prohibited transfers and 
sub-leases of licences except under the sanction of 
the Collector: 

Héld, that the contract in favour of the plaintiff 
was neither a transfer nor a sub-lease of the licence, 
inasmuch as it didnot entitle him to sell auy goods 
of any sort or description covered by the licence, 

Hormasji Molabhai v. Pestanji Dhanjibhai, 12 B. 
422; 6 Ind. Deo. (N. 5.) 766; Nalain Padmanabhan v. 
Sait Badrinath Sarda, 10 Ind. Cas. 126; 35 M. 582; 9 
M. L. T. 459; 21 M. L. J. 425; (1911) M. wW N. 371, 
distinguished. ~ 

Second appeal from a decree of the Sub- 


ordinate Judge, Banda. 
Mr. K.N. Laghate, for the Appellant. 


Mr. Peary Lal Banerji, for the Respond- 
ents. 


JUDGMENT.—The uaa arises out. of 
a suit in which the plaintiff alleged that 
the defendants obtained a license from 
Government to sell drugs, and that they 
thereupon entered 
the plaintiff to the effect that in considera- 
tion of the plaintiff advancing some money, 
the defendants would give the plaintiff the 
profits derived to the extent of one-anna 
ont of six-annas, and in the event of -there 
being a loss the plaintiff would suffer the loss 
to the extent of one-anna. The Court of first 
instance fonnd that the contract bad been 
entered intoand gave the plaintiff a decree. 
The lower Appellate Court has reversed the 
decree of the Court of first instance, 
holding that the contract was illegal hav- 
ing regard to the provisions of the Excise 
Act and the rules made thereunder. The 
rule which is alleged to have keen violated 
by the alleged contract is rule 82, which 
is in the following terms:—-Transfers ard 
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sub-leases of licenses are not permitted 
except under sanction of the Collector. 
The Collector shall not allow a transfer 
or sub-lease unless good and sufficient 
reason be shown to his satisfaction and 
unless the transferee or sub-lessee is, in 
his opinion, fit and qualified to hold such 
license. The contract alleged by the 
plaintiff does not ‘seem to us to be either a 
transfer” or a ‘‘sub-Jease”’ of the license. 
alleged contract would not entitle 
the plaintiff to sell any goods of any sort 
or description, covered hy the license. As 
between Government and the defendants, 
the latter would remain solely liable for 
the non-performance of the contract and the 
under which the license was 
granted. The ease of Hormasji Motabhat 
v. Pestanji Dhanjibhai (1) is relied upon. 
In that case the licensee had taken in a 
partner. It was part of the conditions 
of his license that he should not take a . 
partner. What he | did, therefore, was 
contrary to the express conditions of his 
license. The case of Nalain Padmanabham 
v. Sait Badrinath Sarda (2) has also been 
relied upon. In that case the rule was 
that the licensees should not sell, transfer 
or sub-rent their “privileges” without the 
permission of the Collector. There is a 
marked distinction betweenthe words used 
in that rule and in the present case, which, 
as we have mentioned, only forbids the 
“transfer” or “sub- lease” of the license. 
The concluding words of the rule show 
that they refer to a person who was by 
virtue of the contract actually to be the 
holder of the license. In our opinion if 
the contract be as is alleged by the 
plaintiff, it is not void by virtue of rule 
62. We accordingly allow the appeal, set 
aside the decree of the lower Appellate 
Court and remand the case to that Court, 
with directions to re-admit the appeal under 
its original number and to proceed to hear 
and determine the same according to law 
having regard to what we have said above. 
Costs here and heretofore will be costs in 
the cause. 


Appeal decreed; Case remanded, 
(1) 12 B 422; 6 Ind Deo. (N. s.) 7r6. 
(2) 10 Ind. Cas 126; 35 M. 582;9 M L. T. 459; 21 
M. L. J. 425; (1911) M. W. N. 871. 
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PATNA HIGH COURT. 
Ssconp Civ, Appears Nos. 878 AND 1523 
$ oF 1914. 
January 9, 1917. 
Present:—Mr. Justice Roe and 
Mr. Justice Jwala Prasad. 
MAHADEO RAL AND OTHERS — PLAINTIFFS— 
APPELLANTS 
versus 
ADYA PRASAD AND OTSERS— DEFENDANTS 
; — RESPONDENTS. 

Civil Procedure Code (Act F of 1908), O. XXXIV, 
r. 1, Hupt.—Mortgage-—Prior and subsequent mortgagees, 
_ rights of—Equity of redemption purchased by prior 
mortgagee— Subsequent mortgagee’s suit impleading 
prior mortgagee — Redemption — Sale — Purchaser, 
position of. E / 

A prior mortgagee purchased the mortgagor's 


interest in the property and obtained possession of. 


it. Subsequently the puisue mortgagee brought a 
suit on foot of his mortgage forsale of his property 
impleading the prior mortgagee: 

Held, that the subsequent mortgagee was entitled 
to get the property sold subject to tho prior mort- 
gage. In such a case the purchaser in execution of 
the decree would not be entitled to dispossess the 
prior mortgagee without redeeming his mortgage. 
{p. 182, col. 1.) 

Second appeals from the decision of the 
Subordinate Judge, Arrah, dated the 10th 
December 1913, confirming the decree of the 
Officiating Munsif, Arrah, dated the 19th 
May 1913.. 


Messrs. Sushil Madhab Mullick and Uma- 
- charan Lall, for the Appellants. 

Mr. Parmeshwar Dayal and Rai Guru Saran 
Prasad, for the Respondents. 


JUDGMENT.—The plaintiffs are the 
appellants in these two appeals. They 
instituted two separate suits numbered 99 
and 100 of 1912 in. the Court of the 
Munsif of Shahabad on the foot of two 
simple mortgage-bonds, one executed by 
Ram Parmeshar Singh, and the other by 
Ram Narain Singh. The bond executed by 
Ram Parmeshar Singh is dated the 1]3th 
June 1894 and was the subject-matter of 
Suit No. 99 of 1912 of the Ist Court. 

Both the Courts below have held that 
the- suit was barred by limitation and 
have dismissed the suit. The suit was 
instituted in 1912 obviously more than twelve 
years after the due date of payment. Both 
the lower Courts have disbelieved the 
payments set up by the plaintiff in order 
to save the claim from being barred, The 
learned Vakil for the appellants did not 
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press before us Appeal No. 878 of 1914 
relating to Suit No. 99 of 1912 of the 
Ist Court We see no reason to differ 
from the view of the lower Court and 
dismiss the appeal with costs. This dis- 
poses of Appeal No. 878 of 1914 arising out 
of Suit No. 99 of 1912 of the Ist Court. 

Appeal No. 1523 of 1914 is in respect 
of Suit No. 100 of 1912 of the Ist Court 
brought by the plaintiffs on the foot of 
a mortgage-bond executed by Ram Narain 
Singh on 8th Angust 1901, This 
claim is not barred by limitation. The 
lower Appellate Court has dismissed the 
suit, on the ground that the suit is not 
maintainable inasmuch as the plaintiffs 
have not prayed to redeem the prior 
mortgage held by defendants Nos. 1 to 7 
and cannot be allowed to sell the property 
in execution of their mortgage decree without 
redeeming the prior nusnfructuary mortgage 
of defendants Nos. 1 to 7. The facts are 
somewhat complicated on account of 
fractional shares held by the mortgagor 
and his brothers and on account of the 
various mortgage-bonds executed by them 
their predecessor-in-interest. The 
following genealogy will, however, help us 
in understanding how the mortgagor and 
his brothers came to own their respective 
shares in the village. 





q 
Ram Kewal Singh; widow Ram Bhajan Singh; 
Musammat Sona Kuer widow Musammat Mokh 
| Koer, i 





Ram Parmeshar Ram Narain Singh; Ram 
Singh; widow Musam- widow Musammat Bibhuti 
mat Guizari Koer Munesra Kuer Singh. 
defendant No. 19. Defendant No. 20. 

Ram Kewal Singh and Ram Bhajan 
Singh bad each -annas 4-pies share 
of milkiat in Mauza Pawar Touzt No. 


4078, District Shahabad. Musammat Mokha 
Koer succeeded to her husband’s share of 
5-annas 4-pies in the mauza. On 38lst 
October 1888, she executed a rehan deed 
(usufructuary mortgage-bond) in favour of 
Kandhji Sahai, Narsingh Sahai and Ram 
Jatan Lal, the ancestors of the defendants 
Nos. 1 to 7, mortgaging the entire 5- 
annas 4-pies share. On llth May 1889, 
Ram Jatan Lal purchased the interest of 
Narsingh Sahai, and the plaintiffs and 


iso . 
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defendant No. 18 purchased the interest 
of Kandhji Sahai, Thus the defendants 
Nos. 1 to 7 came into possession of 3 
annas 4 pies of the said share as mort- 
gagees. The remaining 2annas is in 
possession of the plaintiffs and the 
defendant No. 18 as rehandars and we 
have nothing to do with it in this case. 
After the death of Mokha Koer the three 
brothers Ram Parmeshar, Ram Narain and 
Ram Bibhuti inherited the 5-annas 4-pies 
share, each getting 1 anna 9 pies 6 karants 
13 masants 5 decimals. Hach of them had 


inherited also l anna 9 pies 6 karants 
18 masanis 5 decimals in the share, 5 
annas 4 pies, of Ram Kewal Singh. 


Thus each of the three brothers had 3 annas 
6 pies 13 karants 6 masants 10 decimals 
in the said Mauza. 


On 24th June 1907 the entire share of 
Ram Parmeshar Singh and Ram Narain, 
aggregating to 7annas 1 pie 6 karants 
18 masants, was sold for arrears of Govern- 
ment revenue and was purchased by de- 
fendants Nos. 13 to 15, 
sold 2 annas 2 pies 13 karants 6 masants 
10 decimals to defendants Nos. 1 to 7 
and the remaining to defendants Nos. 8 
to 12. 

On 8th August 1901, Ram Narain 
took a loan of Rs. 500 from the plaintiffs 
and executed a simple mortgage-bond 
bearing the above date in favour of the 
plaintiffs, mortgaging his entire 3 aunas 
6 pies 13 karants 6 masants 10 decimals 


share in the mauza. Similarly Ram 
Parmesbar had mortgaged his entire 3 
‘annas 6 pies 13 karants 6 masants 10 


decimals to the plaintiffs by means of a 
simple mortgage-bond dated 13th June 
1894, Thus at the date of the purchase 
of 7annas l pie 6 karants 13 masants by 
the defendants Nos. 1 to 12 in 1907, the 
entire share of the two brothers was 
subject to the encumbrance created by 
the aforesaid mortgage-bonds of 1894 and 
1901 in favour of the plaintiffs. The 
defendants Nos. 8 to 12 paid to the 
plaintiffs their share of the debts due on 
the aforesaid bonds and the plaintiffs 
have released the share purchased by 
defendants Nos. 8 to 12. 

The defendants Nos. 1 to 7 have not 
paid their share of the debts and hence 2 
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annas 2 pies 13 karants 6 masants 10 decimals 
purchased by them in 1907 is still lable 
to the debt due to the plaintiffs on the 
aforesaid bonds. This 2-annas odd belonged 
to the two brothers Ram Parmeshar and 
Ram Narain, in which Ram Narain had 
l anna 1 pie 6 karants 18 masants 5 decimals. 
The plaintiffs in the present suit want to 
sell this share of Ram Narain for the re- 
alization of their dues on the mortgage- 
bond executed by Ram Narain in their 
favour in 1901. The defendants Nos. 1 
to 7 purchased the interest of Ram Narain 
in 1907. They are in possession of 3 annas 
4 pies of the three brothers, including this 
share af Ram Narain, by virtue of a 
usufructuary mortgage-bond executed in 
1888 by Mokha Koer, the aunt of the 
three brothers. The plaintiffs are entitled 
to sell the mortgagor’s interest in the 
property on the foot of their mortgage- 
bond of 1901, executed by the mortgagor 
Jong before the purchase of the defendants 
Nos. 1 to 7 at the austion-sale of 16507. 
This auction-sale was of a fractional share 
and was subject to the pricr encumbrance 
of the plaintiffs. The defendants Nos. 1 to 7 
purchased only the equity of redemption 
which the mortgagor had. They, no donbt, 
have a prior usufructuary mortgage and 
have a right to remain in possession until 
they are redeemed by the plaintiffs, the 
subsequent mortgagees. The plaintiffs as 
puisne mortgagees were not bound to make 
the prior mortgagees defendants Nos. 1 to 
7, parties to the suit (vide Order XXXIV, 
rule 1, Explanation, of the Code of Civil 
Procedure). They were at liberty to bring 
the suit to enforce their mortgage lien by 
sale of the mortgagor’s interest in the equity 
of redemption, now held by the defendants 
Nos. lto 7 by virtue of their purchase in 
1907. The purchaser at such a sale will be 
entitled to redeem the prior usufructuary 
mortgage held by defendants Nos. 1 to 7, 


The defendants Nos. 1 to 7 have been 
made parties in the suit and their prior 
usnfructuary mortgage has been set ont in 
paragraph 4 of the plaint. No doubt they 
have not asked fora relief in the plaint to 
redeem the prior mortgage of defendants Nos. 
l to 7. The lower Court has dismissed the 
suit on the ground that the plaintiffs have not 
sought to redeem the prior mortgage and they 
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cannot bring the property to sale without 
redeeming the prior mortgage. The learned 
Subordinate Judge is clearly wrong in view 
of the new provision in the Explanation to 
rule 1 of Order XXXIV of the present Code 
of Civil Procedure. The rulings quoted by 
him were all under the old law, where there 
was no provision similar to the above 
rule in the Code of Civil Procedure. 
The plaintiffs cannot be deprived of their 
right to sell the property for the enforce- 
ment of their mortgage-debts. The plaint- 
iffs are entitled to a mortgage-deeree under 
Order XXXIV of the Code of Civil 
Procedure. 

` The only question is what order should 
be passed regarding the prior mortgage 
held by defendants Nos, 1 to 7. 


According to the Madras and the 
Allahabad High Courts the decree in a 
suit brought by the puisne mortgagee should 
direct that he should redeem the prior 
mortgage before he can bring the prc- 
perty to sale, ina case like the present 
one, where the prior mortgagee has also 
purchased the interest of the mortgagor 
and is in possession of the property and 
has been made a party to the suit of the 


puisne mortgagee: Venkataramana Iyer 
v. Gompertz (1), Manohar Lal v. Ram 
Babu (2). 


These authorities have proceeded upon a 
rule of Chancery Practice in England, to 
the effect that where a prior mortgagee 
is made a party the plaintiff must be 
ready to redeem him (Daniell’s Chancery 
Practice, 7th Edition,. page 217). The 
Madras Court has also referred to section 
1075 of Jones on Mortgages to show that 
the same rule is also in force in America. 
Section 1580° of Jones on Mortgages, 
however, qualifies the above rule and 
provides that when the prior mortgage is 
not due atthe date of second mortgagee’s 
suit, he can obtain a decree for sale 
subject to the prior mortgage but when 
the prior mortgage is due he may redeem 
and sell the estate to obtain the redemp- 
tion money as well as his own claim. 
Both these anthorities refrain from laying 


(1) 31 M. 425; 3 M. L. T, 897; 18 M. D. J. 298, 
(2) 14 Tnd. Cas. 674; 34 A. 828; 9 A. L, J. 328, 


INDIAN OASES. 181 


down a hard and fast rule that the puisne 
mortgagee must redeem before selling 
the property. In fact the view taken in 
Mata Din Kasodhan v. Kazim Husain (3) 
has been overruled by a Fall Bench of the 
same Court in Ram Shanker Lal v. Ganesh 
Prasad (4). The question has been set at 
rest by Order XXXIV, rale 1, of.the Code 
of Civil Procedure which expressly provides 
that a prior incumbrancer is not a neces- 
sary party and a puisne mortgagee can 
obtain a decree for sale when the prior 
mortgagee is not made a party. He can 
sell the property without redeeming the 
prior mortgage. His position cannot be 
worse because he has made the prior mort- 
gagee a party to the suit, 

The statutory provision contained in sec- 
tion 67 of the Transfer of Property 
Act in force in this country gives to 
the plaintiffs an undoubted right to obtain 
an order that the property be sold. 

In the present case the plaintiffs’ had 
to make the prior mortgagees parties 
because they are in possession of the 
property as purchasers of the interest 
of the mortgagor. No doubt when the 
prior mortgagees are parties, it is the duty 
of the Court to make such order as to 
safeguard their interests and to adjust the 
rights of the parties in aceordance with the 
principles of equity, justice and good con- 
science. 

Now what are the equities in the pre- 
sent case? The defendants Nos. l to 7 have 
purchased the equity of redemption which 
the mortgagor had. They have purchased 
the property subject to the lien of the 
plaintiffs. They have not paid the debt 
due to -the plaintiffs on the mortgage- 
bond and they would not pay the plaintiffs 
because they are in possession already of 
the property by virtue oftheir prior usufruc- 
tuary mortgage. The plaintiffs may not 
be in a position to redeem the prior 
mortgage., There is no reason to prevent 
the plaintiffs from or to delay their put- 
ting the equity of redemption into market, 
or from their selling it for what it is 
worth in order to realizs their dues on 


(3) 13 A. 432; 7 Ind. Dee. (N. s.) 276. 
(4) 29 A. 385; 4 A, L.J. 278; A. W, N, (1907) 
97; 2 M. L, T, 248, 
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the bond in suit. The purchaser of the 
equity of redemption might be able to 
redeem the prior mortgage. The interest of 
the defendants Nos. 1 to 7 as prior mortgagee 
can be amply protected by a direction 
that they will not be dispossessed of the 
property unless their prior mortgage is 
redeemed. by the plaintiffs or the pur- 
chasers of the equity of redemption at 
the auction-sale. 

I would, therefore, in the circumstances 


of this case give to the plaintiffs a 
usual mortgage-decree for the entire 
claim of the plaintiffs with a right to 


sell the mortgaged property, vizą, l anna 
l pie 6 karants 13 masants 5 decimals sub- 
ject to the prior mortgage of defendants 
Nos. 1 to 7 and with the direction that the 
defendants Nos. lto 7 shall not be dis- 
possessed of the property until their prior 
mortgage over 3 annas 4 pies, which 
includes the aforesaid 1 anna l pie 6 karants 
1 masants 5 decimals, is not redeemed. 

The judgment and order of the lower 
Appellate Court dismissing Suit No 100 of 
1912 are set aside. The Appeal No, 1523 
of 1914 is allowed and the plaintiffs’ Suit 
No. 100 of 19.2 is decreed with costs 
throughout. 

Be it noted that the plaintiffs have re- 
leased the share purchased by the defend- 
ants Nos. 8 to 12, viz, 4 annas 10 pies 
13 karants 6 masants 10 decimals out of the 
entire 7 annas 1 pie 6 karants 13 masants 
on receipt of their -proportionate share of 
the defendant. It has been shown that 
the plaintiffs have thrown a heavier bur- 
den upon the sbare in possession of defend- 
ants Nos. 1 to 7, The plaintiffs are, there- 
fore, entitled to a deeree for the entire 
sum claimed by them in Suit No. 100 of 
1912 being Appeal No. 1523 of 1914 and 
to make the mortgagor’s share of lannas 
1 pie 6 karants 13 masants 5 decimals 
liable for the entire claim. 

Ror, J.— I agree. 

Appeal No. 878 dismissed; 
Appeal No, 1528 allowed, 
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LOWER BURMA CHIEF COURT. 
SPECIAL Seconp Crvin APPEar No. 19 
or 1916. 

December 7, 1916. 
Present:—Mr. Justice Rigg. 

MA LE GYI— PLAINTIFF— APPELLANT 

versus i 
MAUNG PAN MAUNG—Dezrenpant— 


RESPONDENT. 

Mortgage or sale—Redemption, suit for —Possession— 
Burden of proof. : 

Possession is prima facie proof of complete title. 
Therefore, in a suls-for the redemption of pro- 
perty in the possession of the defendant who sets 
up a sele, the burden of proving that the transaction 
was a mortgage is on the plaintiff [p. 183, col. 1.] 

Ma Dun v. Lu O, 2 Ind. Cas, 585; 5 L. B. R, 40, dis- 
tinguished, 

Bala v. Shiva, 27 B. 271; 5 Bom. L. R. 86 and 
Ratan Kuar v. Jiwan Singh, 1 A. 194; 1 Ind. Dec. (n.s.) 
150 referred to. 


Mr, Israel Khan, for the Appellant. 
Mr. Agabeg, for the Respondent, 


JUDGMENT.—Ma Le Gyi sued to redeem 
certain land belonging to her deceased 
father Maung Le, which she alleged had 
been mortgaged by him to Maung Shwe 
Bo for Rs. 32, and sold by Maung Shwe 
Bo to Maung Pan Maung with a proviso 
that the vendee should allow redemption 
by Maung Le’s heirs. 

The respondent and Maung Shwe Bo 
replied that the transaction was a sale 
‘and not a mortgage. The District Court, 
reversing the decree of the Township 
Court, held that the land had been sold 
to Shwe Bo. ; 

The evidence in the case is seanty, but 
Mr. Israel Khan argues that he is entitled 
to sueceed on the ground that the burden 
of proof has been wrongly thrown on the 
plaintiff-appellant. He cites the case of 
Ma Dun yv. Lu O (1) as authority for bis 
contention. In that ease Irwin, J., held 
that when land is mortgaged without 
possession, and possession is subsequently 
given to the mortgagee, the burden 
of proving that the transaction in which 
possession was given is an outright sale 
and not a mortgage, is on the mortgagee. 
Shwe Bo was only a pro forma defendant, 
but he did not admit in his written state- 
ment that the land in dispute was mort- 


(1) 2 Ind, Oas, 535; 5 L. B. R. 40, 
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gaged to him. He stated that about fifteen 
years ago, the land had been made over 
to him outright, and after two years sold 
by him to Pan Maung. The land originally 
belonged to Shwe Chon, second witness 
for the appellant, and Shwe Chon states 
that Pan Maung had been in possession for 
twenty years. The evidence seems to leave 
no room for doubt that the land has been 
in Pan Maung's possession for considerably 
over ten years. : 

In the case of Bala v. Shira (2) the 
learned Judges said: “It is true that when 
‘a plaintiff sues to redeem, and the defendant 
denies the mortgage, the plaintiff must in 
the first instance ‘prove’ his title.” Similarly 
in the Full Bench case of Ratan Kuar v. 
Jiwan Singh (8) it was held that in a suit 
for the redemption of property in the 
possession of the defendant who sets up a 
sale, the burden of proof that the transac- 
tion was a mortgage lay on the plaintiff, 


In the present case the respondent’s 
possession was prima facie evidence of a 
complete title, and I think that the 


plaintif who alleged that the respondent 
was a mere mortgagee was bound to prove 
it. There sre only two witnesses to the 
transaction between Maung Le and Maung 
Shwe Bo. One of them is Maung Shwe 
Myaing, son of headman Aung Do, and 
the other is Shwe Bo himself. They 
contradict each other as to whether Maung 
Le sold or mortgaged the land to Shwe 
Bo. The evidence about the conversation 
between Shwe Bo and the plaintiff-appellant’s 
husband only goes to prove that Shwe Bo 
was not unwilling that the land in dispute 
should be redeemed, but that Pan Maung 
was not willing. Shwe Bo did not admit 
that the land was only mortgaged to him. 
In my opinion, the judgment and decree 
of the District Judge was right, and the 
appellant failed to discharge the burden 
of proof that lay on her to show that 
the land had been mortgaged by Maung 
Le. 

“ The appeal is dismissed with costs. 


z Appeal dismissed, 
(2) 27 B 271; 6 Bom. L. R. 85, 
(8) 1A. 194; 1 Ind. Deo. (N s.) 150. 
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ALLAHABAD HIGH COURT, 
Seconp Crvis Appear No. 1748 or 1915. 
July 15, 1916. 

Present: —Sir Henry Richards, Kr., Chief 

Justice, and Mr. Justice Rafique. 
MATHURA KUER—Derexpayr— 
APPELLANT 
versus 
DHARAM SAMAJ - PuAINTIFE— 


RESPONDENT. 
Gilt—Donee unregistered body—Validity of gift — 
Societies Registration Act (XXI of 1860). 
A gift of immoveable property to an unregistered 
body is void inasmuch as such body has no legal oxist- 
ence and is not capable of holding property. 


Second appeal from a decree of the Second 
Additional Judge, Aligarh 

The Hon’ble Dr. Surendra Nath Sen (with 
him Messrs. Girdhari Dal Agarwala and 
Peary Taal Banerji), for the Appellant. 

Mr. Gulzari Lal, for the Respondent. 


JUDGMENT.—This appeal arises out of 
a sui- for possession of certain immoveable 
property consisting of grove land and some 
houses. It appears that the brothers named 
Madho Ram and Kirpa Ram executed a deed 
in the year 1908, which purported 10 convey 
this property to the “Dharam Samaj.” In the 
year 1909, Madho Ram having died, Kirpa 
Ram, after reciting that he had been unduly 
influenced in executing the previous deed, 
assigned the property to the defendant who 
was a member of his family Both the Courts 
below have granted the plaintiff, that is the 
“Dharam Samaj,” a decree. The origin of the 
“Dharam. Samay” is that a gentleman of the 
name of Badri Prasad someyearsago dedicated 
certain property for the purpose of spreading 
education in Sanskrit. He called the endow- 
ment the “Dharam Samaj.” The “Dharam 
Samaj” had no more definite existence until 
recently a number of persons got themselves 
registered under Act XXT of 1860. At the 
time of thedeed of transfer in 1908 there 
was no such registered body. The questiou 
which we are called upon to decide in the 
present case is whether or not the deed of 
1908 could operate to transfer the property, 
so that upon the incorporation by registration 
which has since taken place, ib vests in the 
registered society called “Dharam Samaj.” 
In our opinion, it clearly does not. There 
was no person or body who were capable of 
having the property transferred by the deed 
of 1908, the deed purported merely to 
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transfer the property to the “Dharam Samaj”. 
The result is that there was no valid transfer 
„of the properly prior to the transfer 
whith was made in the year 1909 to the 
defendant. It follows that this last men- 
tioned deed operatdd to transfer to the 
defendant the property, and the plaintiff, 
the “Dharam Samaj,” has no title to maintain 
the present suit for possession. We accord- 
ingly allow the appeal, set aside the decrees 
of both the Courts below. and dismiss the 
plaintiffs suit with costs in all Courts. — 


Appel allowed, 


MADRAS HIGH COURT. 
Civit MISGELLANBOUS APPBAL No. 321 
oF 1915. 

November 9, 1916. 
Present:—Justice Sir William Ayling, Kt., 
and Mr. Justice Seshagiri Aiyar. 
SETHURAMA LYHR—Puatstirr— 
APPELLANT 
versus 


RAMACHANDRA IYER—Deranpant— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 11, Kapi. 
IV—Pro forma defendant, position of—Decision in 
respect of property not claimed from particular 
defendant—Res judicata. 


A person who is added asa pro forma defendant 

a suit is concluded by the decision come to in 
that suit. The decree must be treated as an 
adjudication of the right as between the plaintiffe 
on the one side and the defendants collectively and 
severally on the other, except only so far as the 
decree itself contains any modification or reservation 
in regard to any of the individual rights. If a 
manis pub onthe record as a party defendant, it 
is his duty to see that the property in suit is not 
decreed to the plaintiff, if ho has any right thereto, 
[p. 185, col. 2; p. 186, col. 1.) 

Where, therefore, a person is impleaded as a 
defendant, and a property is claimed in the snit not 
against him, but against a co-defendant, the adjudica- 
tion in the suitis ves judicata against the former 
in a subsequent suit. A person who is implead- 
ed to defend his right in respect of one’ property 
cannot evade the bar of res judicata by pleading that 
he was not called upon to assert his right in respect of 
the other properties in the suit. [p. 186, cols. 1 & 2.] 

Zamindar oj Pittapuram v. Proprietors of Kolanka, 
2M. 23; 5 L A. 20u; 8 O. L. R. 260; 2 Ind. Jur, 616; 2 
Shome L. R. 125; 3 Sar. P. ©. J. 850; 1 Ind. Dec. 
(x. s.) 288, distinguished. 

Deokee Nundun Roy v. Kalee Pershad, 8 W. R. 866; 
Muhomed Ibrahun Hossein Knan v. Ambika Pershad 
Singh, 14 Ind. Cas, 496; 89 C.527; (1912) M. W. N. 
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367; 11 M. L. T. 265; 9 A. L. J. 882; 14 Bom. L. R. 
280; 16 C. W. N. 605; 15 O. L. J. 411; 22 M. L. J. 468; 
39 I. A. 68 (P. C.); Sri Gopal v. Pirthi Singh, 24 A. 
429; 29 I. À. 118; 6 ©. W. N. 889; 4 Bom. L. R. 827; 
8 Sar. P. C. J. 293 and Gajadhar Teli v. Bhawanta, 
16 Ind. Cas, 8; 84 A. 599; 10 A. L. J. 244, followed. 


Appeal against the order of the Court of 
the Subordinate Judge, Tanjore, in Appeal 
Suit No. 80 of 1915, preferred against 
that of the Additional District Munsif, 
Kumbakonam, in Original Suit No. 187 of 
1914, 

Messrs. T. R. Ramachandra Atyar and T, 
R. Krishnaswami Aiyar, for the Appellant. 

Mr. S. T. Srinivasagopalachariar, for the 
Respondent. j - 


JUDGMENT.—Original Suit No. 29 of 
1904 was brought by two reversioners to 
set aside certain alienations made by a 
widow who was the Ist defendant in that 
suit; her brother, 2nd defendant, was the 
largest alienee. There were other alienations 
also. We are concerned with one other 
aliense, who was the4th defendant in that 
suit. The 4th defendant was impleaded on 
the ground that two of the properties 
belonging to the Ist defendant’s husband 
had been improperly alienated to him. As 
against the 2nd defendant, the brother, 
considerable properties were claimed. There 
was an issne as to whether the properties 
claimed in the suit belonged to the husband 
of the lst defendant or whether they were 
the properties of the 2nd defendant. The 
District Munsif came to the conclusion that 
all the properties in the suit belonged to 
the estate of the lst defendant’s husband, 
and that most of the alienations were not 
binding upon the reversioners. Against this 
decree the 2nd defendant, the brother of 
the widow, appealed. The reversioners also 
appealed because some of the properties were 
held to have been properly alienated. 
During the pendency of the appeals the 
two yreversioners died. We may mention 
that the 6th defendant, who was related to 
the Ist defendant’s husband.in the same 
degree as the two plaintiffs was a pro 
forma defendant because he refused to join 
the plaintiffs in bringing the suit. In 
consequence of the death of the two plaintiffs, 
the Appellate Court held that the appeals 
abated, and dismissed them. Two second 
appeals were preferred by the 6th defendant, 
on the ground that as he was in the same 
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degree of relationship to the last male- 
holder as the plaintifig who had died, as 
he waa a party on the record both in the 
suit and inthe appeals, the appeals should 
not have been held to have abated. When 
the second appeals were pending, a com- 
promise was come to between the widow, 
the Ist defendant, and the 2nd defendant 
on the one hand, and the 6th defendant 
on the other, by which certain properties 
were given absolutely to the 2nd defendant 
and the other properties were decreed to 
the 6th defendant. The present suit has 
arisen out of an attempt by the 2nd 
defendant to obtain delivery of possession 
of the properties allotted to him in the 
compromise decree. He was resisted by 
the 4th defendant on the ground that the 
properties belonged to him and that his 
possession should not be disturbed. There- 
upon the 2nd defendant was referred to 
establish his claims in a regular suit. Hence 
this suit. 

The plaintiff (the 2nd defendant in the 
previous suit) claims title under the com- 
promise between himself and the 6th 
defendant. The widow is now dead, and 
therefore, the 6th defendant has become the 
absolute owner of the properties. The 
present sole defendant was the 4th defendant 
in the previous litigation; his contention 
. was that the property never belonged to 
the estate of the last male holder from 
whom the plaintiff in the previous litigation 
claimed title, and that the properties were 
his absolute properties. 

The second issue in the case raised the 
-plea of res judicata or estoppel, as the 
Courts below have termed it. The District 
Munsif was of opinion that the defence of 
the defendant is barred by the previous 
litigation. The Subordinate Judge has 
differed from him and has remanded the 
suit for disposal on the merits. This appeal 
is against that order of remand. 


The desisions of the Privy Council to 
which we shall presently refer are in 
favour of holding that the defence of the 
defendant is barred by 7es judicata. It is 
true that the property now sought to be 
recovered by the plaintiff was mot claimed 
by the plaintiffs in the previous suit from the 
present defendant. As against him, the 
only claim was for setting aside the aliena- 
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tions in respect of certain specified properties, 
The property now in suit was claimed in 
the previous suit from the 2nd defendant. 
Therefore, there is force in the contention 
of Mr. Srinivasagopalachariar that the 
right to this property was not in contest 
between the fourth defendant and the 
plaintiffs. The language of section 11 of 
the Code of Civil Procedure requires that 
in order to constitute res judicata the 
matter adjudicated upon should have been 
in issue in the former suit between the 
same parties. There can be no question 
that the right to the plaint property was 
not in issne between the plaintiffs in that 
suit and the fourth defendant. We take it 
that the claim of the present plaintiff who 
was the second defendant in the former 
suit-is under the then plaintiffs. As regards 
the defendant, we have to read with section 
11, Explanation 4, which makes it incumbent 
upon the defendant to put forward all his 
defences in respect of the properties in 
dispute. The plaint copy must have been 
served upon the defendant. He must have 
known that there was a claim in respect 
of this particular property, although it was 
not claimed from him. Therefore, he ought 
to have put forward his defence in respect 
of that property by alleging that it did 
not belong tothe estate of the last male- 
holder but was his own absolute property. 
He failed to do that, and there has been 
a decision that all the properties belonged 
to the estate of the husband of the first 
defendant in that suit. That decision has 
been given in the presence of the present 
defendant, and in a litigation in which he 
had an opportunity of putting forward his 
right to the property. He cannot plead 
that he must be deemed to have been a 
defendant only in respect of the property 
sought to be recovered from him. 


It has been held that a person who is 
added as a pro forma defendant would be 
concluded by the decision come to in the 
suit. lfa manis put on the record asa 
party defendant, it is his duty to see that 
the property in suit is not decreed to the 
plaintiff, if he has any right thereto. In 
Deokee Nundun Roy v. Kalee Pershad (1) 
Phear, J, observed: | The decree in any 


(1) 8 W. R. 368. 
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suit must be treated as an adjudication of 
right as between plaintiffs on the one side, 
and the defendants collectively and 
severally on the other, except only so far 
as the decree itself contains any modifica- 
tion or reservation in regard to any of the 
individual defendants ..... And in this respect, 
a defendant brought in pro forma is in 
exactly the same situation as any other 
defendant.” If this decision is correct, 
which we see no reason to doubt, it is 
diffeulé to see how a person who has been 
brought in to defend bis right in respect 
of one property can evade the bar ‘of res 
judicata by pleading that he was not called 
upon to assert his right in respect of the 
other properties in the suit. 
“ Much reliance was placed upon a dacision 
of the Judicial Committee in Zamindar of 
Pittapuram y. Proprietors of Kolonka (2). 
There were three items of property in 
dispute in the previous litigation. In 
regard to two of them, there was a claim 
fora declaration. The third property was 
apparently added in the suit as it along 
with the two items had been granted 
to the defendant for maintenance. No claim 
was put forward in respect of this third item 
of property. On the termination of that 
suit’ and after the death of the person 
who was in possession of all the three items, 
another suit was brought to recover the 
third item of- property. It was claimed 
adversely by the defendant who was 
also a defendant in the previous suit. 
Tt was contended that as the property 
was included in the previous suit, the defence 
was barred by res judicata. Their Lord- 
ships of the Judicial Committee pointed 
out that although the property was included 
in the plaint, no claim was made in respect 
of it as against avy of the individual de- 
fendants separately or against all the 
defendants collectively, and consequently the 
property must for all practical . purposes be 
taken not to have been the subject of 
controversy in the previous litigation. We 
do not think that that decision is authority 
for the proposition that where a person is 
impleaded as a defendant, and the property 
is claimed in the suit, though not against 
the particular defendant, but against a 
(2) 2 M. 23; 5 I. A. 206; 3 O. L. R 265; 2 Ind. Jur. 
G16; 2 Shome J. R. 128; 3 Sar. P. C. J. 850; Ind. Deo. 
(N. 8.) 288, 
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co-defendant, the adjudication in that suit 
would not be res judicata in a subsequent 
suit. On the other hand, the decision of 
the Judicial Committee in Mahomed Ibrahim 
Hossein Khan v. Ambika Pershad Singh (3 

is against the view taken hy the Subordinate 
Judge In the previous litigation referred 
to in the judgment, the suit was for sale 
on & mortgage. The defendant was implead- 
ed as being a puisne incumbrancer where- 
as, as a matter of fact, he held prior 
mortgages upon the same property. He 
did not set up that the claim of the plaintiff 
should be subjected to his prior mortgages. 
He brought a subsequent suit on his prior 
mortgages. He was met by the plea of 
res judicata. The High Court held that he 
was barred. The Judicial Committee con- 
firmed that view. Sir Erle Richards, in 
his argument for the appellant, contended: 
In the former suits the persons with the 
interests now represented by the appellants 
were joined as defendants, merely because 
they were puisne .mortgagees, who had as 
such a right to redeem. No issue arose 
in those suits which involved or affected 
their prior right, and wo relief was asked 
for by the persons suing which could exclude 
those rights. Their priority was not a 
necessary defence in those suits,’ Their 
Lordships of the Judicial Committee refas- 
ed to accept this contention and held that 
the failure to plead the existence of the 
pricr mortgages was a bar to that right 
being litigated in a subsequent snit. In 
Sri Gopal v. Pirthi Sangh (4) the same 
principle was ebuanciated by the Judicial 
Committee. Gajadhar Teli v. Bhagwanta (5) 
follows these two decisions. We are unable 
to distinguish the present case from these 
decisions. 

We must, therefore, held that the District 
Munsif was right on the question of ses 
judicata. Wereverse the decision of the 
Subordinate Judge upon this question and 
remand the appeal to him for disposal on the 
merits. Costs to abide and follow the result. 

Appeal allowed; Case sent back. 


Y.R.P. 

(8) 14 Ind. Cas 496; 89 C. 527: (1912) M. W. N. 
867: 11 M. L. T. 265; 9 A. L.J. 332; 14 Bom. L. R. 
280; 16 O. W. N. 605; 15 C. L. J. 411; 22 M. L. J. 468; 
391. A 68 (P. 0.) 

(4) Z4 A. 429; 29 I. A. 118; 6 0. W. N. 889; 4 Bom. 
L. R. 827; 8 Sar. P. O. J. 293. 

(5) 16 Ind, Cas. 8; 384 A. 599; 10 A. I. J, 244, 
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CALCUTTA HIGH COURT. 
APPEAL FxOM APPELLATE DROSEE No. 806 
' ; or 1915 
January 10, 1917. 
Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Walmsley. 
KETABDI SHEIK H— Derenpant— | 
APPELLANT 
wersus 
TOLA BIBI AND otaers—Pratntirrs— 
RESPONDENTS, : 
Adverse possession—Co-sharers—Possession of one 
when becomes adverse to others 
In order to acquire title by adverse possession 
against co-sharers, it must be proved that the title 
of the co-sharers was disclaimed to their knowledge, 
and possession held by excluding them for the 
stavatory pericd [p. 188, col. 1.) , 
Appeal against the deeree of the Sub-Tudge, 
Jessore, dated the 19th January 1915, re- 
versing that of the Munsif, Majura, dated the 


4th September 1913. 


FACTS material to this report will appear 


from the following extracts from the judg- 
ment of the lower Appellate Court: — 

- “This appeal arises out of a suit brought 
by the plaintiffs-appellants for declaration of 
their title to certain lands and for khas pos- 
session of the same. Plaintiffs’ case was that 
the plots Nos. 1 to 8 appertain to a jama of 
Rs. 4-7-6, which belonged to Nazibulla, and 
plot No. 9 appertains to a jama of Rs. 4, which 
belonged to his son Kefatulla, that Kefatulla 
after the death of his father possessed both 
these jamas, and that after Kefatulla’s death 
his widow Tola Bibi (plaintiff No. 1) and his 
two sons got those jamas and after the death of 
those sons Tola Bibi alone got the two jamas 
and was in possession of the same, that she 
executed a kobala in favour of plaintiff No. 2, 
Kajem, and that thereafter both Tola Bibi 
and Kajem were in joint possession of the 
lands of the two jamas, that in 1316 
they granted mauroosi settlement of the lands 
to one Adiladdi Biswas, and the plaintiff 
took stib-lease of some of the lands from him 
at arent of Rs. 11 per year, and that the 
lands in suit appertain to that jama of Rs. 11 
and that the plaintiffs were in possession of 
those lands till they were dispossessed by 
defendants Nos. 1 and 2 in collusion with 
defendants Nos. 3 and 4 in Falgun 13:7, that 
defendant No. 4 never possessed the land and 
that the mother of defendant No. 3 died be- 
fore Nazibulla and that the plaintiffs have 
acquired right by adyerse passession, 
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The defence by defendant No. 1 fwas that 
the suit is barred by limitation and estoppel, 
that the jama of Rs. 4 was not self-acquired 
property of Kefatulla, but it really belonged 
to Nazibulla, thatthe mother of defendant 
No. 3 died after Nazibulla and that the 
plaintiffs did not acquire any right by ad- 
verse possession and that plaintiff No. 1 was 
never in exclusive posseasion of the disputed 
lands, that the sons of Kefatulla predeceased 
her husband Kefatulla and they did not in- 
herit anything from their father, and plaint- 
iff No. 1 could not get anything from her 
sous, that Nazibulla died leaving a son 
Kefatulla and two daughters, v/z., mother of 
defendant No. 3 and mother of defendant 
No. 4, and that each of the daughters in- 
herited 4annas share after the death of 
Nazibulla and 6-annas share after the death 
of Kefatulla * # * = * # 

The lower Court has decreed the suit in 
part and has declared plaintiff's right to 
2-annas share of plots Nos. 1 to 8 and 4-annas 
share of plot No. 9, and the plaintiffs have 
appealed against that decree while defendant 
No. l bas also filed a cross-appeal, 

* % * * < * = ” 


There was no satisfactory evidence on'the 
side of the defendants to come toa conclusion 
that the two daughters of Nazibulla ever 
possessed the jamaz land, so I find that they 
did not possess. 


5 * * * * ¥ * * 


There was evidence on the side of the 
plaintiffs that plaintiff No. 1 executed a 
kobala in favour of plaintiff No.2 who isa 
relative of plaintiff No.1 ......... and that 
plaintiff No 2 and Reajaddi used to cultivate 
the land and make over half share of tha 
crops to plaintiff No. 1, so that this kobala 
s... CAN bo taken as assertion of right to 
those jamas by Tola Bibi alone......... Tola 
Bibi alone paid rent up to 13L5............... 
so itis clear that Tola Bibi alone was in 
possession of the jamaz lands in exclusion of 
others for more than 12 years and has 
acquired a right to it by her adverse posses- 
sion, 

* * * 4 x 3 * = 


Plaintiff No. 1 was the registered tenant 
under the malik up to 1315, plaintiff 
No. 1 ‘had possession of the land till 
1315. There was no eyidence that defend: 
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ants Nos. 1 and 2, or defendants Nos. 3 or 
4 had possession of it for upwards of 12 
years. 

sa aka a notes The decree of the lower 
Court be reversed and the suit be decreed 
with costs and plaintiff No. Is right be 
declared and that the plaintiff shall get pos- 
session of it.” 


Against the above decision of the lower 
Appellate Court the defendants preferred this 
second appeal to the High Court, 

Babu Surendra . Chandra Sen, 
Appellant. 


Babu Jatindra Lal Banerjee, for the Re- 
spondents. 


JUDGMENT.—The learned Judge has 
found on appeal that “St is clear that Tola 
Bibi alone was in possession of the jamaz 
lands in exclusion of others for more than 
12 years and has acquired a right to it by 
her adverse possession.” 


for the 


It appears, however, that these others are 
her co-sharers. Now, in order to acquire a title 
by adverse possession against co-sharers, it must 
be proved that the title of the co-sharers was 
disclaimed to their knowledge, and poseession 
held by excluding them. It does not appear 
that the mind of the learned Judge was 
directed to this aspect of the case. 

We think, therefore, that there ought to 
be a clear finding on this point, that is to say, 
whether the possession of Tola Bibi in the 
- jamai lands was adverse to the knowledge of 
her co-sharers for the statutory period, so as 
to give her a statutory title. 

The appeal will be retained on the file of 
this Court, 


The finding must be returned to this Court 
within six weeks under Order XLI, rule 25, 
of the Civil Procedure Code 


Issue remanded, 
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MADRAS HIGH COURT. 

CIVIL ApprAL No, 425 or 1915. 
November 15, 1916. ` , 
Present:—Mr. Justice Abdur Rahim, and Mr. 

Justice Srinivasa Aiyangar. 

KALIYAMMAL—Ptraintive— 
APPELLANT 
versus 


KOLANDAVELA GOUNDAR AND OTHERS 


—DEFENDANTS— RESPONDENTS. 

Limitation Act (1X of 1908), Sch. I, Arts. 88, 116— 
Document, construction of—Vendor and purchaser — 
Stipulation by vendee to discharge mortgage in- 
cumbrance, nature of —Indemnity—Breach—Uontract 
Act IX of 1872), s.124—Damages to vendor—Compen- 
sation, action for—Limitation—Benami, principles of, 
applicability of, to contracts. 

A stipulation in a contract of sale whereby the 
vendee agrees to discharge an existing incumbrance 
on the property sold is in the nature of an 
indemnity. [p. 189, col. 2.] 

A suit by the vendor for loss or damage caused 
to him by the defendant’s breach of contract to 
discharge such incumbrance is governed by Article 
83 and not hy Article 116 of the Limitation Act, 
time running from the date when the vendor was 
damnified. [p. 189, cols 1 & 2] 

The same principle applies to similar under- 
takings in cases of gifts. [p. 190, ect. 2.] 

Izzatunnisa Begam v. Pertab Singh, 3 Ind. Cas. 793; 
81 A, 688; 10 C. L. J. 313; 13 ©. W. N. 1148; 6 A. 
L. J.817; 11 Bom. L. R. 1220; 6 M. L. T. 277: 19 
M. L. J. 682; 861. A. 208 and Kumar Nath Bhutia- 
charjee v. Nobo Kumar Bhuttacharjee, 26 C. 241; 13 
Ind Dec. (N. s.) 759, referred to. 

Raghunatha Chariar v, Sadagopa Chariar, 12 Ind. 
Cas. 858; 36 M. 345; (1911) 2 M. W. N. 227; 10 
M. L. T. 800; 21 M, L. J. 983, distinguished, 

The expression benami is hardly applicable to 
contracts.. It applies to tenure of property, where 
one person holds property in his name, while, as 
a matter of fact, the title belongs to somebody 
else. As regards contracts, the question would 
be whether a man entered into a contract on his 
own behalf or on behalf of somebody else as his 
agent. [p. 190, col, 2.] 


Appeal against the decree of the Court 
of the Temporary Subordinate Judge Tri- 
chinopoly, in Original Suit No. li of 1914 
(Original Suit No. 88 of 1913, on the file 
of the Permanent Sub-Court, Trichinopoly). 

Mr. N. Rajagopalachariar, for the Appel- 
lant, ; 


Mr. R. Sadagopachariar ( with him Messrs. 
T. Rangachariar, T. Narasimha Aiyangar, V. 
Venkatachariar and R. T. Krishnamachariar), 
for the Respondenta. 


JUDGMENT.—The question arising in 
this aprral is whether Article 83 of the 
Limitation Act, which provides the period 
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of limitation for a suit upon a contract to 


indemnify other than contracts specified 
in Articles 81 and 82, applies. 


The appellant’s (plaintiff's) husband 
executed a document marked as Exhibit 
A in the case in favour of the Ist 


defendant who had married his sister. The 
document states: “I have on this date 
conveyed to you by absolute sale the zemin 
of Konur mentioned hereunder for 
Rs. 27,000, the following being the particulars 
for the payment of the said amount of 
Rs, 27,000.” Then it states that the 
zamin was under, hypothecation for 
Rs. 24,000 and odd. It proceeds to state: “By 
your having undertaken to pay him off the 
said debt which now amounts to Rs. 27,000 
inslusive of interest, the said amount 
has been paid to me. ‘Therefore, the said 
property sold has been on this date sold 
and delivered over to your possession.” 
The question is whether the covenant cr 
undertaking to pay the debt charged 
upon the property to the extent of 
Rs. 27,000 as calculated by the parties at the 
time is a contract to indemnify within 
the meaning of Artiele 83. Ifit is, the 
suit is within time. What is contended on 
„behalf of the respondents in support of 
the judgment of the learned Subordinate 
Judge is thatthe matter is governed by 
Article 116 of the Limitation Act, which 
deals with suits for compensation for the 
breach of a contract in writing registered. 
The time under that Article runs from 
the date when the contract is broken. The 
deed does not lay down any particular 
date when the debt is to be paid off. 
But the Subordinate Judge held that the 
breach must be said to have occurred 
after the lapse of a reasonable time allowed 
to the defendant for the payment of the 
debt, Allowing for such time, he found 
that more than six years had elapsed at 
the date of suit. If Article 116 applies, 
there can be no question but that the 
Subordinate Judge is right. Article 116, 
however, would not apply if the specific 
Article S38 applies to the case. The ques- 
tion is purely one of construction of Exhibit 
A and it seems to us what the parties 
contemplated was, that the transferor should 
transfer the property to the Ist defendant 
and that it should ‘be the concern solely 
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and entirely of the Ist defendant to pay the 
debt charged upon the property. It does 
not appear to have been contemplated by 
the parties that the plaintiff’s husband, 
as between himself and the lst defendant, 
should have anything further to do with 
payment of the encumbrance. 

After the transaction, if appears, 
the parties fell ont among themselves; 
the transferor wanted tore-gain possessicn 
of the property and the Ist defendant 
resisted all such attempts on the ground 
that the transferor had no longer any title 
to the property. The Ist defendant is 
proved to have remained in the possession 
and enjoyment of the property allthe time 
from the date of Exhibit A, that is, 1896, 
till the date when the property was sold, 
that is, for a considerable number of 
years, He did not discharge the debt 
except to a very small extent, with the 
result that the debt accumulated and 
amounted to more than Rs. 60,000 in 
realisation of which the mortgaged property 
was ultimately sold. The mortgagee then 
had recourse to the plaintiff for the 
balance that was not realized by the 
sale of the property, namely, for about 
Rs. 35,000 and the plaintiff had to pay 
the amount. 


The plaintiff's husband never thought 
that as between himself and the Ist de. 
fendant, he would be called upon to discharge 
the incumbrance. As we have said, how- 
ever, the question is one of construction. 
After the best consideration we have been 
able to give to Exhibit A, our view is 
that the covenant therein is one of indem- 
nity. A number of cases have been cited 
before us; but apart from any general 
principles of construction it is the wording 
of a particular document that must deter- 
mine the decision in, each case. We have, 
in construing this document, to try to place 
ourselyes in the position of the parties and 
ascertain in the best way we can what 


was the intention of the parties when 
they entered into the transaction. As 
regards the decidzd cases, the most im- 


portant is a decision of the Privy Council 
in Izzatunnisa Begam v. Pertab Singh (1). 


(1) 8 Ind. Cus, 798; 31 A. 583; 10 C. L. J. 313; 13 
C. W. N. 1148; 6 A. L. J. 617; 11 Bom. L. R, 1220; § 
M. L, T, 277; 19 M. L. J. 682; 36 I, A. 203, 
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That was a case in which the equity of 
redemption in a certain property was sold 
and their Lordships held that the contract 
on the part of the vendee to pay off the 
Incumbrance was nothing moré than a 
contract by way of indemnity. The cove- 
nant in this case is also of a similar 
nature. . 

Mr. Rangachariar has, however, argued 
that what was sold here was not merely 
the equity of redemption, but the property 
itself and the observation’ of the Judicial 
Committee does not, therefore, apply, No 
doubt the property conveyed by Exhibit A 
is valued at Rs. 27,000, which is also 
stated to be the consideration for the sale. 
But it is perfectly clear upon the facts, 
and tbis is not disputed, that the real 
valne of the property was more than 
Re. 27,000, and that, as a matter of fact, the 
transfer was made more by way of gift 
than as an ordinary transaction of sale. 
It would ke unreasonable to hold that, 
in a transaction of this nature, the trans- 
feror expected or contemplated any further 
liability with respect to the encumbrance. 
A ruling, Kumar Nath Bhuttacharice 
v. Nobo) Kumar Buitacharjee (2), has been 
brought to our notice which also bears out 
that, in cases of this nature, a contract to 
pay a debt really implies a contract to 
indemnify. No. doubt there are cases in 
which the gist of the transaction is that 
the vendor leaves part of the sale-proceeds 
in the hands of the vendee with a direction 
that he shall pay the debts for which the 
vendor was liable. In such cases of absolute 
govenant it is open to the vendor to sue the 
vendee as soon as he fails to pay the debts as 
they become due and the words of such a 
covenant may be inconsistent with a covenant 
to indemnify, properly so called. The case 
of Raghunatha Chariar v. Sadagopa Chariar 
(3) appears to have been one of that-nature. 
We may also refer to an Irish case, Adair v. 
Carden (4), where the whole question is 
fully discussed with reference to the English 
law of conveyancing, but the principle of 
interpretation laid down there seems to be 


(2) 26 O. 241; 13 Ind Dec (x.’s.) 759. 

(3) 12 Ind. Cas, 353; 36 M. 34%; (1911) 2 M. W. N. 
227; 10 M. L. T. 300: 21 M. D. J. 983. 

(4) 29 L. R. Ir, 469. 
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applicable to the document which we have 
got to construe in this case. It was argued 
by Mr. Rangachariar that this is not a 
case of sale properly speaking but a gift. 
Treating the matter in that light—that 
such is really the substantial nature of the 
transaction—we do not think that it im- 
proves his client’s position. We should 
think that there would then he as strong 
a ground for presuming that the covenant 
was by way of indemnity as in a case of 
sale. Inthe Irish case we have referred to, 
it -is observed at paga 482: “Suppose too, 
instead of a sale, a gift. lfa man, by 
voluntary deed, conveyed to another a pro- 
perty ineumbered with a mortgage debt, 
presented to him the estate just as it 
stood, it could hardly be supposed that the 
grantor ` should remain liable to pay 
ibe inewmbrances in exoneration of the 
land.” We have no donbt that what was 
meant here was that the Ist defendant 
should hold the plaintiff harmless against 
all loss on account of the debts. 


Next it is argued that, as a matter of 
fact, the transaction evidenced by Exhibit A 
was benami and, therefore, the covenant in 
that document was also benami in nature. 
The word “benam” is hardly applicable’ to 
contracts. It applies to tenure of property— ° 
where one person holds property in his 
name, while, as a matter of faat, the 
title belongs to somebody else. As regards 
contracts, the question would be whe- 
ther a man entered into a contract on 
his own behalf or on behalf of somebody 
else as his agent. In this case, it may 
be that the benefit of the conveyance 
was intended for the lst defendant’s wife, 
but it does not follow therefrom that the 
conveyance was benami in the name of the 
Ist defendant. What was intended evi- 
dently was—at any rate, that supposition 
is not inconsistent with the evidence in 
the case or the terms of Hixhibit A—that the 
property being transferred to the Ist 
defendant, his wife, the transferor’s sister 
would naturally be expected to derive 
benefit from it. Then no express issue 
was raised as to the question of benumi, 
The first issue in the case was whether 
Exbibit A was merely a nominal or a real 
transaction. We have been referred to 
some statements in the evidence of the 
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jst defendant who was examined as a 
witness for the plaintiff and of the defence 
4th witness, elicited in  cross-examination 
that the transfer was intended to be benami. 
But those are mere casual statements; if, 
as a matter of fact, if was intended to 
put forward such a case, one would expect 
that a clear issue should have been 
raised to that effect. The learned 
Subordinate Judge, on this question, has 
entirely proceeded upon a statement in a 
passage in the reply statement filed cn 
behalf of the plaintiff, referred to in page 20 
of the judgment, 
only means that the conveyance was meant 
to benefit the wife of the lst defendant. It 
does not say that if was a benami trarsaction. 
Even if it were proved that the transaction 
was benamz, it would not have necessarily 
followed thatthe covenant. was not binding 
upon the lst defendant in whose name the 
deed was executed. It might very well be 
that while the wife of the Ist defendant was 
intended to be the real transferee, her 
husband, having regard to the benefit he 
would have derived along with his wife by the 
transfer, might well have entered into the 
covenant to indemnify the transferor against 
the encumbrance. The entire evidence, 
however, shows that the Ist defendant was 
actually in possession and enjoyment of the 
property. All the public acts were done in 
his name while there is no evidence to prove 
either possession or enjoyment by his wife. 
Nor is there any proof whatever, that she was 
at all conscious that she was the owner of 
the property and not her husband. 


The judgment of the Courtofthe Temporary 
Subordinate Judge is reversed and the case 
must be “remanded to the Court of the 
Subordinate- Judge for disposal on the other 
issues involved in the suit. We must observe 
that all the evidence was recorded in this 
case and yet the Subordinate Judge bas con- 
fined himself practically to the trial of only 
oneissue. We do not think that this was a 
proper way of dealing with the case. He 
ought to have considered the other issues and 
recorded his findings thereon. Costs wil) 
abide the result. 

: Appeal allowed; Oase sent back. 

y.R.P. 
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PATNA HIGH COURT. 
Secoxp Civin APPEAL No. 2781 or 1915. 
December 7, 1916. 
Present: —Mr. Justice Mullick and 
Mr. Justice Atkinson. 
JHARI SINGH AND OTHERS— DEFENDANTS 
Nos. 1 to 3 — APPELLANTS 
. versus 
Babu PIRTHI NATH SAHU AND orgers— 
PLAINTIFFS AND REMAINING DEFENDANTS 
— RESPONDENTS. 

Variance between pleadings and pioof—Landlord 
and tenant—Ejectment, suit for—Trespass, suit on basis 
of—Pleadings and relief, inconsistency between— Cause 
of action—Amendment—Civil Procedure Code (Act V of 
1908), O. XIV, r. 5. 

Tha power of a Court to amend the pleadings is 
precise and is clearly laid down in Order XIV, rule 5 
of the Civil Procedure Code, anda Court has no 
power to convert one cause of action into a different 
cause of action. [p 192, col. 2.] 

A claim for ejectment ou the basis of unlawful 
possession cannot be amended so as to convert it 
intoa claim on the basis of a contract of tenancy. 
Lp. 193, col. 2] j 

Newby v Sharpe, (1878) 8 Ch. D. 39; 47 L. J. Ch. 
617; 3 L. T. 583; 26 W. R. 685, Narayan Ganesh v. 
Hari Ganesh, 13 B. B64: 7 Ind, Dev. (N. s.) 429 and 
Hamilton v. Land Mortgage Bank of India, 5 A. 458; A. 
W. N. (1883) 99; 3 Ind. Dec. (N. s.) 424, referred to. 

Second appeal from a decision of the 
Judicial Commissioner, Chota Nagpur, dated 
25th September 1915, 

Mr. Susil Madhub Mullick, for the Appel- 
lants. 

Khan. Bahadur Moulvi Muhammad Fakhr- 
uddin, for the Respondents. 

JUDGMENT. 

Atkinson, J.—The real plaintiff in this 
action is a minor, and he sues through 
the Manager of Encumbered Estates the 
defendants Nos. 1,2 and 3, who are the 
contesting defendants in this action, for 
a declaration of his title to 27 bigkas 
10 kotthas of Mouza Mokhar Kalan, and 
that, consequential upon that declaration of 
title, the plaintiff may be put into posses- 
sion of the same, and the defendants Nos. 
1,2 and 3, who are alleged to be in 
possession, may be put out of possession, 
and that it may be declared that their 
possession was and is unlawful, and that 
further relief may be granted by way of 
mesne profits in the nature of damages 
for use and occupation as against the 
defendants Nos. 1, 2 and 3 as trespassers. 
The plaint is very short but very concise. 
The plaintiffs set up a title that they are 
jagirdars of this 27 bighas of land, that 
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it forms part of their ancestral estates 
and that they have been in possession of 
it from generation to generation; that on 
the 19th November 1908, they let out these 
lands for a period of three years to the 
proforma defendants Nos. 7 and 8, and 
that the defendants Nos. 1, 2 and 3 dispos- 
sessed the pro forma defendants Nos. 7 and 
8 from the lands, cut the crops thereon 
and asserted their title and right to the 
lands in suit; that they acted in this 
respect as trespassers without one shred 
of title—and the plaintiffs’ whole claim is 
only consistent with a claim for ejectment 
of the defendants Nos. |, 2 and 3. 

The case came before the Subordinate 
Judge and the issues were fixed. The 
first issue was: “ Has the plaintiff any 
cause of action?” 

2. Is the suit barred by limitation ? 

3. Has the plaintiff any right to the 
lands in suit as against the defendants 
Nos. 1, 2 and 3 ? 

4, To what mesne profits, if any, is the 
plaintiff entitled P” 

At the trial the defendants by their defence 
set upa counter-title to that of the plaint- 
iffs of exactly the same character ; and 
this seems to have been their real and only 
defence. They did not suggest in the writ- 
ten statement, directly or indirectly, that 
they claimed the lands, or were in posses- 
sion of the lands as tenants to the plaint- 
iffs. Nor does the plaintiff in his plaint 
suggest that the defendants’ occupation of 
the lands is based upon any tenancy existing 
between him and the defendants. 

The case came on for trial before the 
Subordinate Judge, and he adopted 
what seems to usa very extraordinary 
course. Evidence was adduced during the 
course of the hearing of the case from 
some books which were produced by the 
plaintiffs, which clearly proved that the de- 
fendants Nos. 1 to 3 were in kkas possession 
of the lands in dispute as tenants of the 
plaintiffs. The learned Judge is satisfied 
beyond all shadow of doubt that the plaint- 
iffs have established their title as malike 
to this 27 tighas 10 kotthas of land; and 
although the suit is framed in the form in 
which I have indicated, namely as an 
equitable ejectment, a declaration of title 
coupled with the claim to khas possession 
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consequential thereon, the learned Sub- 
ordinate Judge pronounces a decree on the 
basis that the defendants Nos. 1 to 3 are 
tenants to the plaintiffs, Having decreed 
that the plaintiffs have established their 
jagir title, he declines to give them khas 
possession, and then awards mesne profits on 
the basis of rent. Thus the learned Sub- 
ordinate Judge has granted a form of 
relief totally inconsistent with the whole 
nature of the plaintiffs’ claim, and a relief 
not suggested or indicated in any way 
whatsoever in the defendants’ written state- 
ment. The action is framed in ejectment, 
the relief is granted as upon the basis 
of a contract of tenanéy existing between 
a landlord and tenant. That case is foreign, 
absolutely foreign, to the case made by the 
plaintiffs and the counter-case made by the 
defendants. 

However, the subject-matter of the learned 
Subordinate Judge’s decision came before 
the Judicial Commissioner at Ranchi on 
appeal by the defendants Nos. 1 to 3, and 
the Judicial Commissioner held that the 
cause of action set out in the plaintiff’s 
plaint was non-existent, that is to say, 
that the case so far as it was based on 
eviction and the right to claim khas pos- 
session had not and could not be estab- 
lished; but that there wasa cause of action 
in reference to the plaintiff's title. Accord- 
ingly he concurred in the views expressed 
by the Subordinate Judge, granted a decla- 
ration of the plaintiff’s title,and supported 
the decree so far as it awarded mesne 
profits on the basis of rent to the plaintiff 
on foot of a tenancy existing between him 
and the defendants Nos. 1 to 3. 

It is very hard to understand upon what 
principle either of the two lower Courts 
acted, No application to amend the plaint 
was put forward by the plaintiffs; nor did 
the defendants themselves ask for any 
alternative relief, which would have 
warranted the Court in raising or framing 
any additional issues which might have 
determined the question which the Court 
decided. However, the power of the Court 
to amend the pleadings is precise and 
clearly laid down in Order X1V, rule 5. But 
the Court cannot convert one cause of action 
into a different canse of action. Its power 
to alter the frame of the suit is co-existent 
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with the power that it has to amend. This 
matter has been discussed and considered 
very fully, not only in this country but in 
England, and the law is clearly laid down 
in Order XIV,rule5. The wording of this 
Order differs in no respect from the word- 
ing of the old section 149 of the Code of 
Civil Procedure of 1882. In Newby v. Sharpe 
(1)—the case itself is the vonverse cf 
the present case, but the principle is appli- 
cable—the great and distinguished Judge 
Lord James says af page 49:— 


“at the bearing an amendment was 
allowed which appears to me to be of an 
unprecedented description, as it entirely 
alters the nature of the case made. The 
claim was based on the continuance of the 
relation of lessor and lessee between the 
parties, the amendment is based on an 
eviction of the plaintiff by the defendant, 
entitling the plaintiff to damages.” 

That their Lordships describe as being 
unprecedented. Here the Court of its own 
motion, without any application to amend, 
gives a decree inconsistent with the entire 
cause of action as framed in the plaint. 
Bat the matter is very clearly also dis- 
cussed and laid down in Narayan Ganesh v. 
Hari Ganesk (2). There the learned Judge 
says: — : 

“The first question to be determined is, 
whether the Subordinate Judge exercised 
a proper discretion in allowing the addi- 
tional issues to be framed.” And their 
Lordships refer there to Newby v. Sharpe (1) 
and discuss the verious other authorities, 
and decide that there was no power 
to make the amendment in that case that 
was made, which altered the whole character 
and nature of the suit. 

There will also be found the case of 
Hamilton v. Lund Mortgage Bank of India (3), 
in which the same principle is adopted 
and acted upon, and at page 459 Mr. 
Justice Straight says:— 

“tt seems to us sufficient to say that 
this was not the footing upon which the 
Bank came into Court, nor, looking to all 
the circumstances, do we think it should 


(1) (1878) 8 Ch. D. 39; 47 L.J, Gh, 617; 38 L. T, 
683; 26 W. R. 685. 

(2) 13 B. 664, 7 Ind. Dec. (N. s.) 439. 

(3) 5 A. 456; A. W. N. (1883) 99; 3 Ind. Dee. (x. 8.) 
426. 
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be permitted to make such a complete 
change of front, and to obtain relief upon 
grounds, not only that it did not set up, 
but by the very plaint itself controverted. 
Some regard must be paid to the form 
of pleadings, and though the circumstances 
out here are such that it would be unwise 
to test them by very strict or technical 
rules, we cannot countenance the notion 
that a plaintiff, coming into Court with 
one case, and hopelessly failing to prove 
it, should be permitted to succeed upon 
another, and that directly in antagonism 
with his primary allegations.” 

We think the principles laid down by 
these cases apply to the present case, and 
that it was not within the jurisdiction or 
power of the learned Judicial Commissioner 
or the Subordinate Judge to transform the 
suit in the manner in which they have 
done, by giving a decree as against these 
defendants on the basis tbat they were 
tenants of the plaintiffs and liable to pay 
rent.to the plaintiffs, having regard to the 
nature of the plaintiffs’ cause of action. 

Therefore, we think the plaintiff is en- 
titled to retain the declaration that he has. 
obtained as to his title to these lands. 
Nevertheless we think that the claim for 
khas possession must absolutely fail, and 
in that view the plaintiff is not entitled 
to retain the judgment which he has got 
for rent as against these defendants. 
Accordingly we allow this appeal, subject 
to the declaration as to the plaintiff's title, 
which we shall declare; we will reverse the 
order of the learned Subordinate Judge 
and the learned Judicial Commissicner, and 
allow the appellants in this case their costs 
of this appeal. 

Muttick, J.—I agree. 

Appeal allowed. 
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MADRAS HIGH COURT. 
Seconp Civit Appeat No. 747 or 1914, 
September 29, 1916. 
Present:—Mr. Justice Spencer and 
Mr. Justice Phillips. 
KANNUSAMI THANJIROYAN— 
PLAINTIFE No, 2—APPELLANT 
versus 


MUTHUSAMI PILLAT, DECKASED, AND 


OTHERS Derrenpants—ResponodenmTs. 

Limitation Act (IX of 1908), Sch. I, Arts. 134, 144, 148 
—Mortgage, suit for redemption of, against absolute 
transferee from mortgagee—Limitation—‘Qood faith,’ 
proof of, by purchaser. 

Article 134 of the Limitation Act deals only with 
absolute transfers of immoveable property and not 
Ta cata of mortgagee’s interests, [p. 195, cols. 
1&2, 

» A purchaser ata Court auction of property which 
is subject to a mortgage is only the assignee of the 
mortgagee and a suit for redemption as against such 
person is not governed by Article 184 [p. 195, col. 2.] 

A suit for redemption against a purchaser from 
the mortgagee by private sale or a purchaser by 
private treaty from a Court auction-purchaser 
whereby the entire interest is purported to be trans- 
ferred, is governed by Article 134 and not by Article 
144 or Article 148. [p. 195, col. 1.] 

Ahamed Kutti v. Raman Nambudri, 25 M. 99; 11 M. 
Ls J, 828, Peria Aiya Ambalam v. Shunmugusundaram, 
22 Ind. Cas. 615; 33 M. 903 at p. 912: 15 M. L. T. 112; 
#26 M_L. J. 140; 1 L. W.119; Ghasi Ram v. Kishna, 
20 Ind. Cas. 564; 13 A. L. J. 877 and Veerabadra 
Tevan v. Veerappa Tevan, 15 Ind. Cas. 609, referred 
to. i 

Tn such a case it is notincumbent on the purchaser 
to prove that he purchased in good faith, i ¢., 
without constructive notice of the restricted nature 
of the vendor’s title. [p. 198, col. 2.] 

Ghasi Ramv. Kishna, 30 Ind. Cas. 564; 13 A. 
L. J. 877, not approved. 

Pandu v. Vithw, 19 B.140; 10 Ind. Dee. (x. s.) 95, 
approved, 


Second appeal against the decree of the 
Court of the Subordinate Judge, Tanjore, 
in Appeal Suit No, 760 of 1912, preferred 


against that of the District Munsif, 
Tiruvadi, in Original Suit No. 340 of 
1911, 

Mr. T. R. Venkatarama Sasiri, for the 
Appellant. 


Mr. T. V. Gopalasami Mudaldar, for the 
Respondents. 

JUDGMENT. 

SPENGER, J.~ This suit was brought to 
redeem a usufructuary mortgage of the 
year 1885, and the sole question for 
determination is whether the mortgagor 
had 60 years within which to sue to recover 
possession under Article 148 of the Limita- 
tion Act, or only 12 years under Article 
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184 or 144. The mortgagee’s interest in 
the suit properties changed hands four 
times between the execution of the mortgage- 
deed of 1885 and the institution of this suit 
in 1911, first, by a Court sale in execution of 
a decree, secondly, by a sale in 1893 for arrears 
of rent due by the purchaser at the Court- 
auction, and thirdly and fourthly, by private 
sales in 1896 and 1906. The two 
private sales purport to be absolute trans- 
fers of the entire right in the property. 
The mortgagor's suit is obviously time- 
barred if 12 years have to be reckoned 
from any of these transfers but the last. 
Jf frand had been alleged and proved, the 
plaintiff would of course have 12 years 
under section 18 of the Limitation Act 
from the discovery of the fraud, but fraud 
is not the case set up here. The Sub- 
ordinate Judge held that Article 134 or 
Article 144 applied and that Article 148 
did not apply. Article 134 allows 12 
years from the date of transfer. 

On the mortgagor’s behalf, it is contended 
that Article 134 is not applicable, because 
it was held in Ahamed Ku'ti v. Raman 
Nambudri (1), overruling Muthu v. 
Kambalinga (2), that a purchase at a 
Court-sale is not a purchase within the 
meaning of the Article; and as regards 


Article 144 it is contended that it will 
not bar this suit because it allows 12 
years from the defendant’s possession 


becoming adverse to the plaintiff ‘and be- 
cause a person who dispossesses a mortgagee 
in possession does not hold the property 
adversely to the mortgagor until the mort- 
gagor becomes aware of the adverse title 
being set up by him [see Peria Aiya 
Ambalam v. Shunmugasundaram (3)]. It 
is clear that the plaintiff cannot have 
resort to this Article unless he shows that 
Article 134 is inapplicable. 


Since the decision of Ahmed Kutti v. 
Raman Nambudri (1) was given, the 
Limitation Act has been amended and the 
word “transfer?” appears in place of the 
word “purchase” in Article 134. But as 


` (1) 25 M. 99; 11 M. L, J. 323. : 

(2) 12 M. 316; 13 Ind, Jur, 256; 4 Ind, Dec. (A, 8.) 
570. i 

(8) 22 Ind, Cas 615;38 M. 903; 15 M. L, T. 112; 26 
M, L. J, 140; 1 L, W. 119, 
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. the transfer has to be one made by 
the mortgagee, the change in language 
will not affect the Full Bench ruling. 

The first Court sale passed the interest 
of the mortgagee only. If the sale for 
arrears of rent in 1893 be excluded, there 
will still remain the private sale of 1896 
to bar a plaintiff who sues under Article 
184 on a date more than 12 years after 
the sale, 

Against that, it is argued that the 
purchaser of the mortgagee’s interests is 
not himself a mortgagee within the meaning 
of the Article. 

In a similar case decided by Chamier, 

J., in Ghast Ram v., Kishna (4), it was held 
contra that the auction-purchaser of the 
rights of the mortgagee steps into the 
shoes of the mortgagee and that the 
subsequent purchasers by private treaty 
from the auction-purchaser can rely on 
Article 184 to defeat a plaintiff seexing 
to redeem. 
- The learned Judge proceeded to declare 
that, notwithstanding the omission from 
the Limitation Acts of 1877 and 1908 of 
the words “in good faith” which appeared 
in this Article in the Limitation Act of 
1871 as well as in the corresponding 
Article of the Limitation Act of 1859, 
the purchaser must show that he pur- 
chased in the bona fide belief that he was 
purchasing an absolute proprietary title, if 
he wants to take advantage of this Article. 

In a case decided by this Court which 
appeared as Veerabadra Tevan v. Veerappa 
Tevan (5), the Subordinate Jadge held 
that Articles 134 did not apply to the 
case of a purchaser from a mortgagee of 
his interest as such mortgagee. 

Without discussing the point of law the 
learned Judges who decided the appeal 
apparently accepted this principle, and laid 
the onus on the defendant of proving 
affirmatively that there was an absolute 
purchase of the property and not merely 
a transfer of the mortgagee’s interest. 
The wording of the Article itself shows 
that it deals with absolute transfers of 
immoveable property and not with transfers 


(4) 30 Ind. Cas, 564; 18 A. L. J. 877. 
(5) 15 Ind. Cas. 609, 
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of mortgagee’s interests. A person who 
obtained the latter kind of transfer would 
only be an assignee of the mortgagee. Such 
were the purchasers under the Court 
auction and the rent sale referred to above. 

With due respect, I cannot see my 
way to adopt Chamier, J.s opinion that it 
is incumbent on the purchaser to prove 
that he purchased in good faith, if the 
learned Judge by “good faith’ meant, 
without constructive notice of the restricted 
nature of the vendor’s title. In the case 
of a transferee from a trustee we held in 
Prasanna Venkatachella Reddiar vy. Collector of 
Trichinopoly (6), that a transferee for 
consideration need not also prove that he 
is a transferee in good faith, for, as was 
pointed out at page 1057 by Tyabji, J., 
section 64 of the Indian Trusts Act does 
not allow trast property in the hands of 
a bona fide purchaser for consideration 
without notice of the trust to be followed 
at all, and section 10 of the Limitation 
Act makes an exception of assigns for 
valuable consideration when it provides no 
limitation of time for suits against trustees. 

Article 134 deals with transfers of 
immoveable property from trustees as well 
as transfers from mortgagees, and if cannot 
be supposed that the Article requires the 
transferees to prove good faith in one case 
and not in the other. 

This is the view taken in Pandu v. 
Vithu (7), with which I respectfully agree, 
This decision refers to the judgment of 
the Privy Council in Radhanath Doss v. 
Gisborne (8) under the Limitation Act of 
1859, which distinguishes between a pur- 
chaser and an assignee of a mortgage, and 
again between a purchaser in good faith 
and a bona fide purchaser without notice. 

Now in the present case, the Subordinate 
Judge has found the question whether the 
trausferee from the purchaser at the rent sale 
had notice of the limited interest of the pur- 
chaser at the Court auction, in the negative; 
the sale in 1296 under Exhibit lII purported 
to be an absolute sale of the lands free 
from all encumbrances; the parties elected 


(6) 33 Ind. Cas. 45; 38 M. 1064. 

(7) 19 B. 140; 10 Ind Deo. ux. s.) 95. 

(8) 14 M. I. A. 1; 15 W. R. 24 (P. O.) 6B. L. R. 
530; 2 Suth. P. C. J: 397;2 Sar. P.O.J. 636; 3 Iud. Rep. 
955; 20 E. R. 637. 
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to proceed with the trial without oral 
evidence; and lastly no ground was taken 
in the second appeal memorandum about 
the want of good faith on the part of the 
transferee and no fresh issue can be allowed 
to be raised at this stage. 

£ am, therefore, of opinion that as’ 12 
years have elapsed since the date of the 
transfer under Exhibit III the suit is 
time-barred under Article 134. 

This second appeal is dismissed with 
costs, ~ 

Paints, J.—I agree. , 

Appeal dismissed. 
WRB 


CALCUTTA HIGH COURT, 
APPEAL FROM APPELLATE Orper No. 268 
or 1915. 

June 19,1916. - 
Present:—Mr. Justice N, R. Chatterjea and 
Mr. Justice Sheepshanks. 
SUBHADRA SUNDARI CHOUDHURANI 

Executrix TO THE ESTATE OF 
ANANDA CHANDRA CHOUDHURI 
_ — PLAINTIFF — APPELLANT 
Versus 


KARIMULLA BEPARI—DEFENDANT— 


RESPONDENT, 

Civil Pr ocedure Code (Act V of 1908), 0. XLI, r. 23 
— Remand, order of, by Appellate Court, for fresh 
decision after fresh local investigation—Decision on 
preliminary issue—Appellate Court, powers of. 

The plaintiff’s suit was decreed by the Court of 
first instance, after excluding from its consideration 
the report of a local investigation which was held to 
be unsatisfactory. The lower Appellate Court, being 
of opinion that a fresh local investigation was neces- 
sary, remanded the case to the first Court’ for a 
fresh decision after a fresh investigation: 

Heid, that the case was not disposed of on a 
preliminary point by the Court of first instance and 
that the Court of Appeal had no power to remand 
the case to that Court. 

The High Court sent back the case to the jowan 
Appellate Court for ro-hearing after a fresh local 
investigation directed by itself. 


Appeal against the order of the District 
Judge, Rangpur, dated the 27th March 
1915, reversing that of the Officiating Munsif, 
second Court, Gaibandha, dated the 30th 
May 1914, and remanding the suit to his 
Court with certain directions, 


INDIAN OASES. 


{1917 


ADIT NARAIN SINGH V. MAHABIR PRASAD TEWARI, 


Babu Atul Ohandra Gupta, for the Appel: 
lant. 

Babu Debendra 
Respondents. 

JUDGMENT.—Tbisis an appeal against 
an order of remand passed by the lower 
Appellate Court. It appears that there 
was a local investigation in the suit and 
the Court of first instance held that the 
investigation was unsatisfactory, bub upon 
other evidence that Court decreed the 
plaintiff’s suit. Upon appeal by the defen- 
dant, the District Judge was of opinion 


Nath Bagchi, for the 


_ that a fresh local investigation was necessary 


to be made in the case, but ‘instead of 
directing such investigation himself, he 
remanded the case to the first Court for 
fresh decision after a fresh investigation. As 
the case was not disposed of upon a pri- 
liminary point by the Court of first instance, 
the learned Judge had no power to remand 
the case to that Court. The -order of the 
District Judge is, therefore, set aside and 
the case is sent back to the lower Appel- 
late Court, in order that it may be restored 
to its file and that the appeal may be 
re-heard after a fresh local investigation is 
made. 


The costs of this appeal will abide the 
result, the hearing fee being assessed at two 
gold mohurs, 
: Appeal allowed; 

Case remandre I, 


PATNA HIGH COURT. 
Review Appiication No. 17 or 1916 
IN APPEAL No, 399 or 1914. 
January 4, 1917. 
Present:—Sir Edward Chamier, Kt., Chief 
Justice, and Mr. Justice Jwala Prasad. 
Babu ADIT NARAIN SINGH —Davenpant 
— APPLICANT 
versus 
MAHABIR PRASAD TEWARI— 


PLAINTIWF——- RESPONDENT. 

Civil Procedure Code (Act F of 1408), O. KIPU, r. 
1—Review—High Court, judgment of—Document not 
referred to till stage of review. 

An applicant for review of a judgmont of the 
High Court cannot be allowed to re-open the find. 
ing of the High Court by referring to a document 
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- not pressed by him upon the notice of the Court 
below or mentioned in the memorandum of appeal 
or referred toin the course of argnment of the 
appeal before the High Court by his Counsel. [p, 
199,col. 2, ] 


Application for review of judgment 
delivered by the Hon’ble the Chief Justice 
and Mr. Justice Jwala Prasad on the -7th 
August 1916 in Appeal from Original 
Decree No. 399 of 1914 against that of 
the Additional Sub-Judge, Patna, dated the 
29th May 1914. 

Messrs. Pugh, RK. P. Jayaswal and Rai 
Babadur Purendra N. Sinha, for the Applicant. 

JUDGMENT. 


Jwata Prasan, J.—This is an application for 
a review of judgment passed by this Court 
in Appeal No. 399 of 1914, dismissing the 
appeal preferred by the applicant. The facts 
cf the case have been given in the judgment 
of this Coartin the said appeal and need not 
be repeated. The dispute related to the 
property of one Dhanukhdhari Misir, who 
died without any issue and was succeeded by 
his widow, Monakka Kuer. The applicant 
came into possession of the property in dispute 
by virtue of a zarpeshgi lease executed in his 
favour by Monakka Kuer. Monakka Kuer 
- died in September 1902. In 1903 a suit for 
possession was brought on behalf of Govern- 
ment against the respondent on the ground 
that Dhanukhdhari Misir left no relatives 
eapable of inheriting the property and hence 
it escheated to Government. The High 
Court in appeal dismissed the above suit, 
holding that there were heirs of Dhanukh- 
dharicapable of inheriting the property. 
The respondent thereafter purchased the 
rights of one Gopal Misir and Deoki Nandan 
and his brothers, said to be the agnates aud 
heirs of Dhanukhdhari Misir, and brought 
the present suit in the Court of the Suab- 
ordinate Judge of Patna for declaration of 
his title to the disputed property. The ap- 
plicant was defendant No. 1 in the said suit, 
He resisted the respondent’s claim to the 
property on the ground that the vendors of 
the respondent, Gopal Misir and Deoki 
Nandan and his brothers, were not the heirs 
of Dhanukhdhari Misir. The Subordinate 
Judge held that it was not proved that Gopal 
Misir was an agnate of Dhanukhdhari Misir. 
He, however, held that Hanuman Tewari, the 
father of Deoki Nandan, was a bandhu of 
Dhanukhdhari Misir and that he suryiyed 
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Monakka Kuer the widow of Dhanukhdhari 
and that no nearer bandhu than Hanuman 
was alive when Monakka died. The learned 
Subordinate Judge gavea decree to the res- 
pondent, declaring him to be the proprietor 
of the disputed property and entitled to get 
khas possession on payment of the zarpeshgi 
money due to the defendant. On appeal to 
this Court preferred by the applicant, the 
finding of the learned Subordinate Judge 
was upheld and the appeal was dismissed. 

Mr. Pugh on behalf of the applicant 
strenuously contended before us in appeal 
that Hanuman Tewari was only a matri 
bandhu, being son of the mother’s paternal 
aunt of Dhanukhdhari, and did not inherit the 
property, inasmuch as it was proved that 
Ram Manohar, Harihar and Jagdeo were atma 
bandhus, being mother’s sister’s sons of 
Dhanukhdhari, and that they survived 
Monakka Kuer and succeeded to the estate in 
preference to Hanuman. 

This Court ona careful consideration of 
the evidence came tothe conclusion that it 
was notproved that any of the aforesaid 
persons, viz., Ram Manohar, Harihar or Jagdeo 
survived Monakka Kuer. 

The appellant now seeks a review of the 
judgment and contends that the above finding 
of the Court that Jagdeo was not alive when 
Monakka Kuer died is incorrect. The ground 
urged in support of the application is that 
the Court in coming to the finding over- 
looked a judgment of a Subordinate Judga 
in Suit No. 191 of 1904, which shows that 
Jagdeo gave evidence in that suit and henes 
was alive long after the death of Monakka 
Kauer in 1902. This judgment is dated 3rd 
October 1907. -It was filed and marked 
Exdibit N (1) on behalf of the applicant in 
the Cou t below. The passage referred to 
from the judgment runs as follows:— As 
regards Harihar ard Jagdeo Panday who 
claim to be the sons of Ghinoo Misir’s 
daughter, Jagdeo Panday admits in his 
deposition that Ghinoo Misir’s widow execut- 
eda registered mokarrart deed of her hus- 
band’s property io favour of her brother 
Harihar Panday and another and that that 
registered deed is with him.” 


Mr. Pugh, who has moved this anplication 
for review, argued the appealon bahalf of 
the applicant at great length. The appeal 
was heard for two days, On _ behalf 
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of the respondent, it was strenuously 
contended that Jagdeo Panday did not 
survive Monakka Kuer. There was not the 
slightest reference in the whole course of his 
argument by Mr. Pugh tothe passage in 
the judgment now relied upon by him. It 
was his document and he ought to have 
known its existence as well as its value as 
proving that Jagdeo Panday survived Monakka 
Kuer. There is no reference to this docu- 
ment in the judgment of the lower Court. 
It may, therefore, be presumed that the docu- 
ment was not relied upon by the applicant 
or pressed upon the notice of the Court 
below. The passage in the judgment referred 
to above is in itself no evidence cf the identity 
of Jagdeo Panday. Although the applicant 
attempted to prove that Jagdeo Panday was 
alive at the time when the case was heard 
in the lower Court (vide defence witness ND. 
8 Kokil Singh), yet Jagdeo Panday himself 
was not examined nor was his deposition 
referred tò in the judgment prcduced in the 
Court below. Mr. Pugh while moving this 
application for review, however, said that 
he had a copy of the deposition of Jagdeo 
Panday in the aforesaid suit of 1904 in his 
hand. I do not think that the deposition of 
Jagdeo Panday can be taken into evi- 
dence at this stage. The deposition of 
Jagdeo Panday would not have been admis- 
sible in evidence unless Jadgeo Panday had 
been examined in the Court below or the 
conditions laid down in sections 32 and 33 
of the Evidence Act had been complied with. 
The applicant, for reasons best known to 
himself, did not rely upon the judgment cr 
the deposition of Jagdeo Panday referred to 
in the judgment either in the Court of the 
first instance or in the appeal before us. 
The reason is not far to seek. The applicant, 
ever since the death of Monakka Kuer, had 


been trying to show that there was 
no agnate or relative of Dhanukh- 
dhari Misir, capable of inheriting his 


property after the death of Monakka Kuer 
In the escheat case he was looking after 
the case on behalf cf the Government as 


a paid Law Agent (vide his deposition 
in the case), In the written statement 
filed by him in this case on the 22nd 


August 1911, he simply denied that Gopal 
Misir and Deoki Nandan Tewari the 
vendors of the respondent were -the 
reversiouary heirs of Dhanukhdhari, and 
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alleged that after Monakka Kuer there was . 
no heir or reversioner of Dhanukhdbari 
(wide paragraphs 1l and 23 of the written 
statement). 

In April 1914, almost three years later, 
he filed a supplementary written statement 
wherein he set up one Raghu Nandan 
Tewari as heir of Dhbanukhdhari, but did 
not even then disclose the name of Jagdeo 
Panday as an agnate of Dhannukhdhari. 
In his deposition in the Court below on 
7th May 1914 he admits that he was 
aware of the list of the heirs of 
Dhanukhdhari filed by Gopal Misir in the 
escheat case. This list was marked “E” 
as evidence on his behalf and is printed 
on page 34 of the paper-book. Jagdeo 


Panday’s name is not mentioned in this 
list. In his own deposition he did not 
say that Jagdeo Panday was the heir of 


Dhanukbdhari or that he was alive. The 
applicant’s witness No, 9 Zalim Misir 
admitted that Dhanukhdhari Misir had no 
mamera, chachera, phuphera or mousera bhai 
(vide page 104 of the paper-book). In 
other words, this witness denied that Jagdeo 
was the mcusera bhai (mother’s sister’s son) 
of Dhanukhbdhari. The applicant no doubt 
in the cross-examination of the respondent 
on the 9th April 1914 got from Mahabir 
Tewari a solitary statement that the sons - 
of the third daughter of Ghina were 
Harihar and Jagdeo but the witness could 
not say if Jagdeo was alive. Witness No. 3 
for the respondent ssid that he had 
never seen Jagdeo Panday and he did not 
remember if Jagdeo was any relation of 
Ghina Misir (page 80 of the paper-book). 
Respondent’s witness No. 4 distinctly said 


‘that Harihar Panday had no other brother, 


in other words, Jagdeo Panday was not 
related to Harihar Panday (vide page 31 
of the paper-book). Witness No. 8 
Dhanukhdhari Singh deposed that the 3rd 
daughter of Ghina had only one son 
Harihar (wide page 37 of the paper-book). 
Witness No. 9 Chanchal Misir deposed 
that Ghina had no other nati besides 
Dhanukhdbari, Ram Manohar and Harihar 
(vide, page 38 of the paper-book), These 
witnesses for the respondent as well as 
applicant’s own witness No. Y have 
distinctly denied that Jagdeo was a relation 
of Dhanukhdhari. Applicant’s witness No 
8, no- doubt, on the 8th of May 1914 
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deposed that Jagdip (perhaps misprint for 
Jagdeo) was a nati of Ghina Misir and 
was alive. This witness 
worthy and has been disbelieved by this 
Court, 

The applicant is in possession of the 
property in dispute by virtue of a zarpeshgi 
lease executed by Monakka Kuer, a Hindu 
widow with a limited power of alienation. 
He did not want to admit or to give any 
positive evidence that Jagdeo or anybody 
else was an heir of Dhanukhdhari and 
survived Monakka Kiser, lest the heir so 
admitted or proved should claim the 
property as against him. There is no 
dispute that Hanuman was an agnate of 
Dhanukhdhari and that he survived the 
Musammat, His sons Deoki Nandan and 
others, therefore, succeeded to the property 
in dispute unless any agnate of 
Dhanukhdhari nearer than Hanuman 
survived Monakka Kuer. The applicant as 
a last string to his bow relies upon an 
answer elicited in the cross-examination of 
the respondent to show that Jagdeo was 
an agnate of Dhanukhdhari. The res- 
pondent himself is not a relation of the 
family and is not expected to know the 
relationship of Jagdeo, and his answer in 
the cross-examination does not amount to 
satisfactory and positive proof that Jagdeo 
was a relation of Dhanukhdhari. In order 
to defeat the title af the plaintiff who has 
purchased the rights of the admitted and 
proved relatives of Dhanukhdhari, I think 
that the right of Jagdeo should have been 
distinctly set up and satisfactorily proved. 

We decided the appeal on the ground 
that Jagdeo was not proved, upon the 
evidence placed before us by the applicant’s 
Counsel, to bave survived Monakka Kuer. 
It was not necessary to go into the ques- 
tion whether Jagdeo was proved to be a 
nearer agnate of Dhanukhdhari than 
Hanuman. The evidence makes it very 
dificult to hold, that Jagdeo has been 
proved to be a nearer bandhu than Hanuman 


or that he was in any way related to 
Dhanukhdhari. The lower Court who 
heard the witnesses virtually held that 


Jagdeo is not a bandhu of Dhanakhdhari, 
when it found that there was no bandhu 
nearer than Hanuman alive when Monakka 
Kuer died. This. finding’ of the Court has 
been afirmed by this Court, although it 
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was not thought necessary by this Court 
to discuss the question whether the rela- 
tionship of Jagdeo was proved. 

In the memorandum of appeal preferred 
by the applicant to the High Court no 
ground was taken to the effect that the 
judgment in question was relied upon 
before the lower Court or tbat the Court 
failed to consider it. It is significant that 
althongh in paragraph 3 of the grounds 
of appeal it was stated that the lower 
Court ought to have held that Manohar 
and Harihar 


are preferential heirs to 
Hanuman, it was nowhere stated that 
Jagdeo should have been held to be a 


preferential heir to Hanuman or that he 
survived Monakka Kuer. There is no 
mention of Jagdeo’s name throughout the 
22 grounds of appeal. 

The real contest in this appeal before 
us was whether Rajinder, son of Harihar 
or Hanuman, was the preferential heir of 
Dhanunkhdhari under the Hindu Law. This 
Court held that Hanuman was a nearer 
bandhu that Rajinder and succeeded to 
the property in preference to the latter. 
Jagdeo’s relationship as shown above is open 
to great suspicion and is far from having 
been proved. 

The applicant cannot be allowed at 
this stage to re-open the finding of this 
Court by referring to a document not 
pressed by him upon the notice of the 
Court below or mentioned in the memorandum 
of appeal or referred to in the course of 
argument of the appeal before us by the 
applicant’s Counsel. 

Even if this document had been referred 
to in the course of the argumentin appeal 
in this Court on hehalf of the applicant, 
it would not have been sufficient to prove 
that Jagdeo survived Monakka Kuer. Mr. 
Pugh also asked us to re-consider our 
judgment on the law as to the succession 
of bandhus. We went carefully into this 
matter in our judgment and I am not 
prepared to re-open it. 

The application should be rejected. 

Cuamisr, C. J.—I agree. 

Application rejected, 
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MADRAS HIGH COURT. 
APPEALS Suits Nos. 145 ano 147 op 1915. 
August 22, 1916. 
Present:—Justice Sir William Ayling, Kr., 

and Mr. Justice Srinivasa Aiyangar. _ 
In A. S. No. 146 or 1915 
C. K. ©. SIKKANDAR ROWTHER AND 
oTHERS—PratntirFs Nos, l to 4 AND G— 
APPELLANTS 
PENGUS 
. Tar SECRETARY or STATE ror INDIA 
in COUNCIL, THROUGH THE 
COLLECTOR or MADURA DISTRICT, 
AND OTHERS—Derenpants Nos. 1 ro 10 
“AND Praintire No, 5— Responpenrs. 
In A. S. No. 147 or 1915 
M. J. MOHAMMAD MIRA SAHIB anp 
oTHERS— PLAINTIFFS Nos, 1 TO 6— APPELLANTS 
VETSUS 


MUKDUM BEG SAHIB AND OTHERS— 
PLAINTIFE No. 7 AND Devenpants Nos. 1 roll 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 92—Scheme 
suit— Mosque, founding of, to perpetuate memory of 
departed men, whether ‘public religious institution’ 
—Resort as place of worship—Inam, grant of—Grant 
to enure ‘till mosque existed’, meaning of—Document 
construction of. i ; 

A mosque founded to perpetuate the memory of 
departed men is a public religious institution if it is 
used by the public, as a matter of right, as a place of 
public worship and an inam has been granted for its 
upkeep. [p. 202, col, 1.] 

Muthukana Ramanadhan Chettiar v. Vada Levvai 
ifurakayar, 6 Ind. Cas. 1; 34 M. 12; 20 M. L. J. 254- 
(1910) M, W. N, 180; 8 M. L. T, 16, referred to, : 

Where an inam is issued in the name of a 
mosque and not of any partionlar person or persons 
itis evidence thatthe grant was to an institution 
and not to any natural persons, [p. 201, col. 2.) 

Tho existence of a durga or the fact that some 
moneys are spent on the adornment of the tomb 
of the deceased periodically is no indication that 
the endowment is not a public endowment, ip. 202 
col. 1.] i 

A suit lies under section 92, Civil Procedure Code 
to remove trustees of the institntion who have been 
guilty of misconduct and toframe a schemo for its 
management. [p. 202, col, 2.] 


Where one of the conditions of the gra t of 
mam was that the grant was to oe a ‘ill the 
mosque eæisted : "i 

Held, that the condition referred to tho keepi 
up of the mosque as a place of worship ee 
trustees, and the mere fact that the building was 
allowed to stand was not a fulfilment of the con 
dition of the grant. [p. 202, col. 2.] i 

Appeals against the decrees of the 
Court of the Temporary Subordinate Judge, 
Ramnad at Madara, in Original Suits Nos, 49 
and 65 of 1914, i 
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Ix A. S. No. 146 or 1915. 


The Hon'ble Mr, S. Srinivasa Atyangar (Ad- 
Desikachariar, 
for the Appellants. 

Mr. FV. Ramesam, Government Pleader, 
and Mr. T. V. Muthukrishna Atyar, for the 
Respondents. 


In A. S. No. 147 or 1915. 

The Hon’vle Mr. 8. Srinivasa Atyangar 
(Advosate-General) and Mr. S. Destkachaviar, 
for the Appellants. 

Mr. T. V. Muthukrishna Atyar; for the Re- 
spondents. 

JUDGMENT. 


Setvivasa Atyancar, J.—The two main 
questions which arise for determination in 
these appeals are whether the Begumpur 
Mosque near Dindigul is a public religious 
institution and whether the resumption by 
Government of the inam granted to that 
institution was justifiable. The mosque 
appears to have been founded by a member 
of Tippu Saltan’s family to commemorate 
the memory of a royal lady of that family, 
whose tomb is near the mosque. Certain 
lands appear to have been granted for the 
upkeep and maintenance of the mosque and 
durga, Seven persons, the ancestors of some 


.of the defendants in the present suits (whom 


J shall hereafter call the trustee defendants), 
were appointed trustees to manage the 
endowment. The inam was settled by the 
Inam Commissioner aud a title-deed issued 
for the nam lands in the name of the 
manager for the time being of the 
mosque and the deed delivered to seven 
persons by name described as dharmakartas 
of the mosque. They and their successors- 
in-office appear to have alienated the inam 
land by cowles and sales and were generally 
wasting the properties of the mosque. In 
1692 or thereabouts, complaints were made 
against the then trustees and enquiries were 
made by the Collector of Madura or bis sub- 
ordinates, with a view to ascertain if the 
services of the mosque were properly per- 
formed and the mosque efficiently kept up, 
in fact, to ascertain if the conditions of 
the grant under the title-deed issued by 
the Inam Commissioner were being fulfilled, 
The Revenue Officers were not satisfied and 
they warned the trustees as to the con- 
sequences of their failure and as these warn- 
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< ings proved useless and the trusts were not 
properly performed, on the recommendation 
of the Collector, the Board of Revenue under 
the Standing Orders sanctioned by the 
Government, resumed the inam in 1892, 
They were, however, anxious not to carry out 
the order of resumption if the trusts could 
be properly carried out by any other per- 
son, and there were some attempts in this 
direction, but these efforts failed. Finally 
in Fasli 1310, the lands were brought to 
ayan and ryotwart patitas issued to the 
then trustees in possession. There is scarce- 
ly any dispute about these facts and they 
are clearly proved by the documents filed in 
the case. 


On the 3lst July 1912, seven of the Mu- 
hammadan inhabitants of Begumpur with the 
sanction of the Advocate General instituted 
the first of the two suits, from which the 
present appeals arise, for the removal of 
the trustees in management—defendants Nos. 
1 to 9 in that suit—and for a scheme, the 
chief grounds alleged for the removal of the 
trustees being the alienations made by them 
or their predecessors and the necessity of re- 
covering back the properties forthe trust. The 
same plaintiffs on the 24th April 1913 for 
themselves and on behalf of the other worship- 
pers in the mosque instituted another suit, 
in whieh the Secretary of State for India- 
in Council was the real defendant, to ques- 
tion the validity of the resumption proceed- 
ings. To that suit, the trustees were made 
partiee and the prayers of the plaint were 
for a declaration that the resumption of the 
inam by the Government was bad, for 
consequential reliefs directing the Govern- 
ment to restore the inam resumed by them 
to the trustee defendants and to pag 
the assessment collected by the Government 
from Fasli 1310. The substantial defence 
of the trustee defendants in both the suits 
was that the institution was not a public 
institution at all, that they were not really 
trustees but were service-holders who were 
entitled to the inam for their services, their 
duty being to keep the durga in good order 
and offer prayers at the mosque, which is 
only an adjuvet of the durga, for the benefit 
of the soul of the lady buried in the 
tomb. In the second suit, the Government 
justified the resumption, and also pleaded 
the bar of limitation to the maintainability 


INDIAN OASES, 201 


of the suit against them; they also pleaded 
that the suit was not maintainable in the 
absence of sanction under the Pensions Act. 
The Sab-Judge of Ramnad who heard both the 
suits together came to the conclusion that 
the plaint institution was not a public re- 
ligious institution—what exactly was his view 
as to the character of the institution is 
difficult to say-—and dismissed the first suit, 
He also held that there was no misconduct 
on the part of the defendants, as in hig 
view they were entitled to alienate the pro- 
perties. He dismissed the second suit as 
against the Government on his finding that 
the institution was not public and also on 
the other pleas raised by the Government. 
The two appeals are by the plaintiffs from 
the decrees in the two suits, 

As to the character of the institution, the 
most important evidence is that contained in 
the Inam Registers and the statements made 
by the predecessors of the trustee defendants 
at the time of theznam settlement. There 
were two villages granted as inam, Palla- 
patti and Adiyanoothoo. The two inams 
are classified as ‘devadayam’, which by it- 
self is said to be prima facie strong proof 
that the institution isa public one | Muhammad 
Jafar v. Muhammad Ibrahim(1)]. The original 
grant is said to be for the support of a 
mosque, the original grantee the Begumpur 
Mosque, and that that was the name 
entered as the grantee in ihe accounts of 
Fasli 1211, The recommendation was to con- 
firm it to the mosque so long as it exist- 
ed. The names of seven persons, the 
predecessors of the present trustee defendants, 
are given as trustees (see Exhibit E, Inam 
Register for Pallapatti village). In the 
statement, Exbibit I for Adiyanoothoo—there 
is no difference between this and Pallapatti as 
to the nature of the grant—the name of 
the original inumdar and the present en- 
joyer is both given as Begum Bibi Sahiba 
Begumpur Mosque. It is also said that ont 
of the income, certain charities in the mosque 
are done and that ‘the durga is adorned with 
sandal and flower once a week and an 
annual festival is performed; but the most 
important matter to be noticed is that the 
declarants do not say that the inam was 
theirs for the performance of any services, 


(1) 24 M. 243, 
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. In tbe column “name of the original 
sanad-holder and the relation of present 
enjoyers to him” it is stated that as the 
sanad-holder is the devadayam mosque 
family is not mentioned, which proves 
that the grant was to an institution and not 
to any natural persons The inam ticket, 
as stated before, was issued in the name 
of seven persons describing them as dhar- 
makortas. Besides there is uncontradicted 
evidence that all the Muhammadans of the 
place worship in the mosque and the first 
defendant in the first suit—tbe only 
witness examined for the defendants—in 
cross-examination admits that all people 
are entitled to pray. He further says 
people pray there five times a day, the khatib 
preaches on Fridays and there is public 
worship. As against these, all that is said 
is that the durga is the principal thing, its 
maintenance the chief charge on the inam 
lands, that the durga of a person nota 
saint cannot become a public institution, that 
the mosque is intended for persons who 
-have to offer prayers for the dead and that 
the public are allowed to worship only by 
license of the trustees. Whatever may have 
been the intention of the founder—this can 
only be a matter of speculation at this 
distance of time—there can be no doubt that 
the mosque has been used by the public, as a 
matter of right, as a place of publie worship, 
and that the inam was intended also for its 
upkeep, whatever may be the position if the 
endowment was solely to naintain the tomb 
of a deceased Muhammadan [see Muthukana 
Ramanadhan Chettiar v. Vada Levvat Marakayar 
(2)]. I do not think the existence of a durga 
or the fact that some moneys are spent on the 
adornment of the tomb once a week is any 
indication that the endowment is not a 
public endowment. T, therefore, think that 
the inatitution is a public one. 

There can be no question that a scheme is 
necessary for the management of the institu- 
tion and the plaintiffs in their plaint offer a 
fund which the Muhammadan public have 
collected for the upkeep of the mosque and 
a public school in the mosque compound to 
augment the funds of the trust. 


The only other question in this suit is as 


(2) 6 Ind. Oas. 1; 84 M. 12; 20 M. L. J. 254; (1910) 
M. W. N. 180, 8 M. L. T. 16, 
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to the removal of defendants Nos. 1 to 3 
from the tristeeship. Defendants Nos. 2 to 
9 are not proved to have been guilty of any 
acts of waste or mismanagement. They 
were not trustees at the time when the 
Government resumed the inam, or at the time 
when warning wasconveyed tothe trustees asto 
the consequences of their misbehaviour. When 
exactly they came to office, is not clear, nor 
is it proved they were parties to any aliena- 
tion of the charity properties. There is no 
sufficient cause to remove them, As regards 
the Ist defendant he was one of the trustees 
warned and whose neglect bas led to the 
mosque losing the nam, which has been 
resumed by the Government. He must be 
removed from the trusteeship. The appeal 
must be remanded to the lower Court with 
directions to framea scheme. There will be 
a declaration that the Begumpur Mosque is 
a public religious institution and that the 
properties in the schedule to the plaint are 
trust properties. Defendants Nos. 1 to 9 
must pay the costs of the plaintiffs here and 
in the Court below. This will be the decree 
in Appeal Snit No. 147 of 1915. 


As to the question whether the Govern- 
ment were justified in resuming the inam, I 
agree with the lower Court that they ‘were. 
The evidence, mostly documentary, set out by 
the Subordinate Judge under the third isene 
in Original Sait No, 65 of 1914, is ample 
to support his finding that the Aakdas did 
not discharge their duties properly and that 
the mosque was not efficiently kept up. It 
was said that the grant was to enure till the 
mosque existed and as the mosque bnilding 
still exists, the Government are not entitled 
to resume. We have no hesitation in reject- 
ing this construction. If the mosque was 
not kept up asa place of worship by the 
trustees, the mere fact that the building was 
allowed to stand is nota fulfilment of the 
‘conditions of the grant. Mere alienation of 
the trust property may not extail a forfeiture 
if the trustee kept the mosque clean and in 
good repair, put up the lights and kept it 
as a place fit for wership in the usual 
manner. This was the view taken by the 
Board of Revenue (See Exhibit IX); bnt in 
this case the trustees failed to dotheir duty 
in keeping up the mosque. In this view it is 
unnecessary to decide whether the action js 
barred, 
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The learned Advocate-General wanted to 
argue that the Government were notcompetent 
to resume the inam although the trustees 
failed to keep up the mosque. This question 
was not raisedin the lower Court and as it 
was admitted that this matter could not 
be decided without a fresh investigation into 
facts, viz., the date of the original grant, its 
terms, if capable of ascertainment, whether any 
notice was issued under Regulation XX XI of 
1802 and other facts, we did not think it 
proper to raise a fresh issue of fact at this 
“stage and remand it for trial. .On my find- 
ing thatthe grant of the inam was to the 
institution, no question under the Pensions 
Act arises. In the result, Appeal Suit 
No. 146 of 1915 fails and musi be dismissed 
with costs. 

AYLING, J.—I agree. 

Appeal No, 147 allowed; 
Appeal No. 146 dismissed. 





-ALLAHABAD HIGH COURT. 
Civit Revision No. 130 or 1916. 
| February 2, 1917. 
Present:— Justice Sir P. C. Banerji, Kt. 
Tar VICTORIA MILLS Co., Lrp.— 
DerenpanTs—APPLICANTS 
ieee - versus 
| BRIJ MOHAN LAL—Ptaintirr— 


Opvosite PARTY, 
Civil Procedure Code (Act V of 1908), O. FIIT, r. 6— 
Set-off—Damages, wnascertained, whether can be set off. 
Under the provisions of Order VIII, rule 6, Civil 
Procedure Code, an unascertained sum claimed by 
way of damages cannot be set off against a plaintiff's 
claim for money, 


Civil revision against the decision of 
the Judge, Small Cause Court, Cawnpore, 
dated the 29th May 1915. 

Mr. A. H, 0. Hamilton, for the Appli- 
cants. 

JUDGMENT.—The only question which 
has been argued in this case is whether 
the appliecants-defendants were entitled to 
set off against the plaintiff's claim the 
ameunt which they claimed as damages. 
The plaintiff was in the employment of 
the defendants as a clerk. On the 4th 
of April 1916, he resigned his appoint- 
‘ment and went away. He brought the 
resent suit to recover his salary for the 
month of March and for the four days 
of April. He also claimed his pay for 
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the month of May. The defendants filed 
a written statement, in the 13th paragraph 
of which they claimed that they were 
entitled to Rs. 14, “by way of damages 
in -lieu of notice.” The Court below made 


a decree for the wages for March and 
dismissed the remainder of the claim. It 
was of opinion that the defendants- were 


not entitled to any further damages. It 
is contended in this application for revision 
that the Court below ought to have allowed 
a set-off of the damages claimed. lam of 
pinion that this contention cannot prevail. 
Order VIII, rule 6, of the Code of Civil 
Procedure, provides that in a suit for the 
recovery of money, the defendant can claim 
to set off against the plaintiff’s demand any 
ascertained sum of money legally recover- 
able by him fromthe plaintiff. The amount 
claimed as damages is not an ascertained 
sum of money. So that according to the 
Code of Civil Procedure there cannot be 
a set-off of damages. This is clear from 
illustration (c) to the rule. The cases on 
the point have been quoted in Woodroffe 
and Ameer Ali’s Edition of tke Cade of 
Civil Procedure, and I need not refer to 
them. The present case is not a case of 
equitable set-off, nor is it a case of 
damages arising out of the same transaction, 
Therefore under the provisions of Order VII, 
rule 6, referred to above, the damages 
claimed could not be set off in this case. 
The Court below was, in my opinion, 
right. I dismiss the application but 
without costs as the other side is not 
represented. 
Application dismissed. 


m mana 


LOWER BURMA CHIEF COURT. 
SPECIAL Seconp CIVIL APPRAL No. 21 or 15016. 
December 19, 1916. 
Present:— Mr. Justice Rigg. 

ESOOF MAHOMED BAROOCHA— 
APPELLANT 
versus 
HAYATOONNISA alias MA MA— 

- RESPONDENT. 
Muhammadan Law—Gift—‘Mushaa’, doctiine of, 


applicabiiily of—Possession—Muhammadans living in 
Burma. 
The doctrine of muskaa is inapplicable to gifts 
where possession is given. [p. 206, col, 1.3 
Ameeroonissa Khatoon y, dbedoonissa Khatoon, 2 I, 
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A. 87 at p. 105; 15 B. L. R. 67: 28 W. R. 208; 3 Sar. P. 
C.J, 423; Muhammad Mumtaz Ahmad v. Zubaida 
Jan, 11 A. 460: 16 I. A. 205; 5 Sar, P, O. J. 433; 6 Ind, 
Dec. (N. s.) 721, referred to. 

Abdul Aziz v. Fateh Mahomed Hazi, 9 Ind. Cas, 
635; 38 C. 518; 15 O. W. N, 541; 13 C. L. J, 492, relied 
upon. 

Pie ought not to be applied to Muhammadans who 
have resided for years in Burma and have become 
imbued with Burmese ideas. [p. 205, col, 1.] 


Mr. A.J. Robertson, for the Appellant. 

Mr. J. R. Das, for the Respondent. 

JUDGMENT.—The parties in this case 
were divorced after a few months of married 
life. The divorce was followed by arbitration 
over the property, but the diamond ear-rings 
and necklace in dispute in this case were 
not included in the reference. Hayat- oon- 
nisa sued for these things, on the ground 
that they were given her at the time of 
the marriage by the bridegroom’s father and 
the bridegroom respectively. The claim to 
the necklace was dismissed. The Trial Judge 
decreed her the ear rings but on appeal the 
Divisional Judge allowed her only half a 
pair of ear-rings. Her husband again 
appeals. 


In the first plaint filed, the ear-rings 
were alleged to be part of the dower, but 
in an amended plaint it was stated that 
they were a gift to her from her father- 
in-law. When examined in Court, Hayat-oon- 
nisa said that they were a joint gift at the 
time of the marriage to her husband and 
herself. Esoof pleaded that the ear-rings 
were a gift to himself and were intended 
to be a family heirloom. When he gave 
evidence, he said that he had told his 
father that he did not want money, but 
preferred ear-rings. The father admits that 
he went tn buy the ear-rings with the father 
of the bride. Theevidence leaves no room 
for doubt that these ear-rings were mentioned 
inan awbasa as amongst the wedding gifts 
and were made over to the newly marri- 
ed ccuple. They were worn by the bride 
on the marriage day and on subsejuent 
occasions, The parties are Muhammadans 
resident in Burma, and I think that in 
making the gift, Esoof’s father was under 
the inflaence of Burmese customs. {Í agree 
with the Courts below that the ear-rings 
were a gift, and with the finding of the 
Division«1| Court that they were a joint 
gift. The point, however, chiefly argued at 
the Bar is whether this gift is invalid 
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in law on the ground that the doctrine 
of mushaa applies to the case. In Ameer- 
oonissa Khatoon v. Abedoonissa Khatvon 
(1) their Lordships of the Privy Council 
say: —“That a rule of this kind dces exist 
in Muhammadan Law with regard to some 
subjects of gift is plain, The Hedayya 
gives the two reasons on which itis founded: 
First, that complete seisin being a necessary 
condition in cases of gift, and this being 
impracticable with respect to an indefinite 
part of a divisible thing, the condition 
cannot be performed; arid, secondly, because 
it would throw a burden on the donor 
he had not engaged for, viz, to makea 
division. Instances are given by text-writers 
of undivided things which cannot be given, 
such as fruit unplucked from the tree and 
crops unsevered from the land. It is 
obvious that with regard to things of this 
nature separate possession cannot be given 
in their undivided state and confusion 
might thus be created between donor and 
donee which the law will not allow.” In the 
later case of Muhammad Mumtaz Ahmad v. 
Zubaida Jan (2) their Lordships remarked: 
“The doctrine relating to the invalidity of 
gifts of mushaa is wholly wunadapted to a 
progressive state of sosiety and ought to 
be confined within the strictest rules.” 
The latest case I have been able to find on 
the subject of gifts o mushaa is Abdul Aziz 
v. Fateh Mahomed Hazi (8), wherea Bench of 
the Caleutta High Court declined to apply the 
doctrine on the ground that possession had 
been given. In this case, a gift was 
made by Ato B ofa 4 anna share ina kaimi 
raiyati holding, and after the gift donor and 
donee jointly enjoyed the land. Mr. Abdul 
Rahim in his Muhammadan Jurisprudence, 
page 298, points ont that even ascording to 
the strict Hanafi law, a gift of an undivided 
share in a thing that is not capable of 
division without impairing ita utility is valid. 
provided such possessicn is given as the 
nature of the property admits of. In the 
present suit it is not the donor that is 
challenging the gift, but one of the joint 
donees. Possession has teen given, and, in 

(1) 21. A. 87 at p. 105; 15 B.L. R. 67; 23 W. R. 


208; 3 Sar. P. C. J. 423. 

(2) 11 A. 460; 16 1. A. 205; 5 Sar. P. C.J. 433; 6 
Ind. Dec, (x. 5.) 721. 

(3) 9 Jrd. Oas. 636; 38 0, 518; 15 0. W. N, 641; 13 
GO. LG J, 492, 
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my opinion, it does not lie with him to 
say that the gitt is altogether invalid. 
Even if the validity of the gift has been 
` disputed by the donor, I should not have 
applied the doctrine of mushaa where posses- 
sion has been given. Suzh a doctrine is in 
my opinior. unsuitable to Muhammadans who 
have resided for years in Burma and have 
become imbued with Burmese ideas. The 
doctrine was not ever pleaded inthe written 
statement. 
This appeal is dismissed with costs. 
$ Appeal dismissed. 


PATNA HIGH COURT. 
Sscoxp Orvik Appean No. 2721 or 1915. 
November 29, 1916. 

Present; —Mr. Justice Jwala Prasad. 
Babu SRI ANS DAS—Puaintirr— 
APPELLANT 
VETEUE 
JUGAT PAT LALL AND OTHERS— 


DEFENDANTS— RESPONDENTS. 
Evidence —Butwara papers, admissibility of —Suit for 
declaration of title and recovery of possession. 
Butwara papers are admissible in evidence against 
parties to the butwara proceedings to rebut tho 
prosamption raised by the Record of Rights. [p. 205, 


col. 2.] 

Nanda Lal Pathak v. Chanurpat Das, 18 
Ind. Cas. 148; 17 0. W. N. 779; 17 6. L, J. 462, dis- 
tinguished. 


Appeal from the decision of the Sub-Judge, 
Shahabad, dated the 30th. July 1415. 

Mr. Kulwant Sahai, for the Appellant. 

Mr. Naresh Chandra Saha, for the Respond- 
ents. . 

JUDGMENT: —The appellant in this cas 
is the reversioner to the estate of one Gokul 
Das who after the death of his widow came 
into possession of 8-annas share in Mouza 
Karji, now formed into a separate patti by 
virtue of a Collectorate partition. 

The respondents consist of 2 sets, v7z.:-— 

(1) The proprietors of 2-annas patti in the 
said village, being purchasers from the former 
owners of the said patti in 1306 or 1307-Fasli, 
and (2) the tenants, who cultivate the land 
in suit, 

The appellant brought a sait to have his 
title declared over four plots Nos. 234, 235, 
238 and 239 of the Survey Record of Rights 
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and for recovery of possession over the said 
lands. 


The plaintiff-appellant alleged in the 
plaint that the said lands were the zeraié 
lands of the proprietors and prayed for khas 
possession of the said lands as against the 
tenants-defendants in the case. 


The Srst Court gave the plaintiff a deeree 
in respect of plots Nos. 234 and 239 but 
dismissed the suit in respect of the other 
plots. The Court held that they were not 
zerait lands but were the kash lands of the 
tenants-defendants, and hence the plaintiff 
was only entitled to receive rents from them 
and was not entitled to khas possession. 


The learned Subordinate Judge in appeal 
dismissed the entire suit of the plaintiff, 
holding that the plaintiff had failed to prove 
his title over these lands. The appellants had 
produced the butwara papers consisting of 
the butware map, khasra and kara. These 
papers were admitted in evidence in the first 
Court but were rejected by the learned 
Subordinate Judge, on the sole ground that 
the partition took place under Act VIII 
1676 (Bengal Council) and not under the 
present Act of 1897, and hence these 
papers were not admissible in evidence to 
rebut the presumption raised by the Record 
of Rights, Under the old Partition Act 
these papers were not evidence against the 
tenants as they were not parties to the 
proceedings. The caseof the tenants has 
been setat rest by the findings of the first 
Court. The question before the lower 
Appellate Court was between the plaintiff 
and the defendants who were co-sharers 
in the estaté before partition, as to the title 
to the lands in suit. In the proceedings 
held under the Butwara Act specific lands are 
allotted to the separate blocks assigned 
by the butwara to each eco-sharer. The 
title to the Jands vests in the proprietor 
to whose share the lands are assigned by 
the butwara proceedings. After the comple- 
tion of the butawra possession of the lands 
assigned to the proprietors is given by the 
Collector. The malzk defendants were parties 
to the butwara, The butwara proceeding 
papers are, therefore, good evidence of title 
as against them. JI, therefore, hold that the 
Court below was entirely wrong in discard- 
ing these papers from its consideration, 
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It is conceded by the learned Vakil for 
the respondents that these papers are 
evidence against the defendants who are 
proprietors in the said estate. 

. The ruling quoted, Nanda Lal Pathak v. 
Chanurndt Das (1), relied upon by the 
Court below has no application to this 
case, as that was a case between the land- 
lords anda Berhemter who was nota party 
to tbe partition proceedings, whereas here 
the suit is between landlords who were 
parties to the butwara. 


The suit was brought within twelve years 
from the death of the widow and no question 
of limitation arises, nor has it been raised by 
the respondents before me. 

The decision of the Subordinate Judge is 
éntirely based upon a misconception regard- 
ing the admissibility of the partition papers. 
The order of the Subordinate Judge is, 
therefore, set aside and the case remanded 
to the Court below to decide the question of 
title of the plaintiff after accepting these 
papers in evidence and giving due considera- 
tion to them. Thecosts of this appeal will 
abide the resalt of the litigation. 


Case remanded, 


' (1) 18 Ind. Cas. 143; 17 0. W. N. 779; 17 C. LJ. 


462. 





ALLAHABAD HIGH COURT. 
Civin Revision No. 97 oF 1916. 
February 6, 1917. 
Present:—Justice Sir George Knox, KT, 
SHEOPAL SINGH—Derinpast— 

PETITIONRR 
versus 
BADRI SINGH—Puatntive— 
Parry. 

Civil Procedure Code (Act V of 1908), se. 105, 115— 
Revision—Interlocutory ordeis, application for revision 
of, whether Lies. 

“An application under section 115 of the Civil Pro- 
cedure Code, 190%, cannot be entertained in the case 
of those interlocutory orders against which no 
immediate appeal lies but which can be made a 
ground of objection in appeal against the tinal 
decree. [p. 207, col. 1.] 

Nand Ram v. Bhopal Singh, 16 Ind. Cas. 1; 34 A. 
592; 10 A. L. J. 130, followed. 

Farid Ahmed v. Dulari Bibi, 6 A. 2338; A. W. N. 
(1884) 45; 3 Ind. Dec. (x. s.) 842; Sheo Prasad Singh 
v. Kastura Kuar, 10 A. 119; A. W. N. (1888) 26; 6 
Ind. Dec. (N. 8:) 80; J. J. Guise v, Jaisraj, 15 A. 405; 
A. W.N. : (1893) 172; 7 Ind. Dec. (N. s.) 979, referred 
to. 


Opposite 
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Civil revision against the order of the 
Munsif, Mainpuri, dated the 4th March 
1916 

FACTS.—The plaintiffs-opposite party- 
instituted a suit for pre-emption in the 
Mounsif’s Court. 4th March 1916 was fixed 
for final hearing of the suit. On that date 
the plaintiffs did not appear, although their 
Vakil was present.’ On that date the Court 
after hearing the argument of Pleaders on 
both sides dismissed the snit on the ground 
of limitation. Subsequently the plaintiffs 
applied for restoration of the suit under Order 
IX, rule 9, Civil Procedure Code, on the 


- ground that one of them who was looking after 


the case had missed the train and consequently 
could not appear on the date fixed. The 
learned Munsif accepting this plea restored 
the case on payment of Rs. 6 as costs to. 
defendants and proceeded to hear it. The 
defendants applied in revision to the High 
Court, > 

Mr. Baleshwart Prasad, for the Plaintiff- 
Opposite Party, took a preliminary objection. 
No revision lies against an vurder réstoring. 
the plaintiffs’ case under Order 1X, rule 9. 
That was merely an interlocutory order. . No 
case was decided. The proper remedy would . 
have been by way of appeal under section 
105, Civil Procedure Code, after a decree had 
been passed after re- hearing: 


He referred to Nand Ram v. Bhopal Singh 
(1) and an unreported decision in Revision 
No. 5 of 1915 decided by Piggott. J., on 22nd 
April 1915. 

The defendants, having accepted costs from - 
the plaintiffs, were precluded from challenging 
the very order under which they obtained 
benefit. He cited in support of this principle 
Tinkler v. Hilder (2), Hazari Lal v. Ganga 
Charan (8), Banku Chandra Bose v. Marium 
Begum (4). 


Mr. Girdhari Lal Agarwala, for the Appel- 
Jants.—The case having been decided on 
merits, no'application for restoration could lie, 
The proper remedy for the plaintiffs was to 
appeal. The learned Munsif had no jurisdic- 


(1) 16 Ind. Cas. 1; 34 A. 692; 10 A. L, J. 180. 

(2) (1849) 4 Exch. 187; 7 D. & L.61;18L. J, Es, 
129; 13 Jur, 684, 

18) 18 Ind. Cas. 525. 

(4) 87 Ind, Cas. 804; 21 C. W. N. 292, - 
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tion to entertain the application under Order 
1X, rule 9, Civil Procedure Code. 

The question of jurisdiction having been 
raised, an application for revision can lie 
under section 115. 

The High Court canexercise its inherent 
powers under section 151, Civil Procedure 
Code and the Government of India Act,’ in 
order to sea that such irregularities are not 
committed by lower Courts. 

JUDGMENT,—A preliminary objection is 
taken to the hearing of this application for 
civil revision. It is to the effect that as the 
plaintiff could appeal from the decree passed 


in the miscellaneous case Lal Bahadur Singh. 


v. Sheopal Singh, this application should 
not be entértained. Asa precedent for this 
contention I am referred to the case of Nand 
Ram v, Bopal Singh (1). This Court held 
that an application under section 115 (622?) 
of the old Code of Civil Procedure cannot be 
entertained in the case of tbose interlocutory 
orders against which, though no immediate 
appeal lies, a remedy is supplied by section 
105, which provides that they may be made 
a ground of objection in appeal against the 
final decree. The new Code has made no 
alteration and this judgment, Nand Ram v. 
Bhopal Singh (1), was in accordance with the 
previons precedents of this Court, see Farid 
Ahmed v. Dulari Bibi (5), Sheo Prasad Singh 
v. Kastura Kuar (6), J. J. Guise v, Jaisraj (7). 

Iam bound by-this precedent. . The case 
is undoubtedly a very extraordinary one and 
I was asked fo refer it to a Bench of two 
Judges. Having the above precedent, I am 
not prepared to send this ‘civil revision to a 
Bench of two Judges and thus take up the 
time of the Court. The application is reject- 
ed. 1 make no order as to costs. 

Application rejected. 


(6) 6 A, 233; A. W. N. (1884). 45; 8 Ind. Dec. (x. s.) 
B42 


(6) 10 A. 119; A. W. N. (1888) 26; G-Ind. Dec. 


(x. s.) 80, 


(7) 15 A, 405; A. W. N. (i893) 172; 7 Ind. Dee. 


(x. 8.) 979, 
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PATNA HIGH COURT. 
Sxconp Crvi Appean No. 2717 or 1915, 
December 18, 1916. 
Present:—-Mr. Justice Roe and 
Mr. Justice Jwala Prasad. 
Musammat MEGHA KOER— Deranpant 
No, 1—APPELLANT 
versus 
DEO NARAIN RAI~—Puatatizy 


AND oTBERS—Derenpants— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. F, r. 27, 
non-compliance with provisions of,effect of ~Ir regularity 
—Decree, ex parte, suit to set aside, when lies—Iraud 
—Proof. 


A judgment-debtor against whom an ew parle 
decree has been passed cannot getit set aside by a 
separate suit merely on the ground that the pro- 
visions of Order V, rule 27, were not complied with, 
[p 208, col. 2] 

Tn order to set aside an ew parte decree it must be 
shown that by a deception practised upon the Court 
ib was prevented from arriving at a true appreciation 
of the merits of the case. [p. 208, col. 2.] 


Appeal froma decision of the Subordinate 
Judge, Chapra, dated the 9th September 
1915. 


Mr. Rajendra Prasad (with him Mr. 
Ambika Prasad Upadhya), for the Appellants, 


Mr. Mrityunjay Lal, for the Respondents. 


JUDGMENT.—The plaintiff in this case 
was a peon in the Postal Department em- 
ployed at Chapra. His home -was in the 
sub-division of Sewan. He has a father, 
two adult brothers anda family. In 1907 
he obtained a decree against some Mallahs 
who are defendants Nos, 2to 4 in this action, 
and in execution of that decree bought 
up a holding standing in the names of these 
Mallahs. On this holding the plaintiffs 
father was already a mortgagee in possession 
of a part. Prior tò the sale at which the 
plaintiff purchased this holding, the defend- 
ant No. 1 Sahadeo had taken a mort- 
gage from the same Mallahs against this 
holding and six months later Sahadeo Rai 
brought a suit, to which the present plaint- 
HF was a party, upon the basis of this 
mcrtgage and obtained a deeree, In exe- 
cution of that decree he purchased the 
property and took possession through the 
Court early iu 1910. The plaintiff’s case is 
that no attempt was made to disturb his 
actual possession of the land until the cold 
season of 1913-1914. It appears that there 


~ answer. 
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were several disturbances during that year 
and it is the plaintiff’s case that he came 
to know of the decree obtained by Sahadeo 
Rai in Aghan or Pous of that cold season. 
On the 2nd February 1914 the plaintiff 
institnted the present suit for a declaration 
that the decree of Sahadeo Rai was obtained 
by fraud; that the auction-purchase must 
be held not to affect the rights of the 
plaintiff and that if the Court be of npinion 
that by the disturbances of Aghan and Pous 
the plaintiff ceased to be in possession of 
the land, if was asked that the plaintiff be 
restored to possession through the Court. 
The learned Munsif went carefully into the 
whole evidence and was of opinion that 
there was nothing on the record to indicate 
any fraud on the part of the defendants. 
It transpired, however, in the course of the 
trial that the service on the plaintiff, instead 
of being effected inthe manner contemplated 
by Order V, rule 27, was effected by hanging 
at the door of his residence. The learned 
Munsif fouud that this was merely an 
irregularity which might have been a ground 
for re-opening the suit under Order IX, rule 
13, and that there was no reason for setting 
aside the decree and the sale on the ground 
of frand. The learned Subordinate Judge 
without touching upon the question of frand 
decided that because there was this ir- 
regularity, the plaintiff’s suit must be decreed 
aud the plaintiffs possession confirmed. 
Against that decree the defendant Sahadeo 
Rai’s widow appeals. 

Tn view of the very sketchy judgment of the 
Jearned Subordinate Judge we have found it 
necessary to go through the whole of tt e evi- 
dence on the record upon the question of fraud 
and having regard to the provisions of section 
114 of the Evidence Act, we have no hesita- 
tion in saying that there was practically 
no case of frand for the defendants to 
The peon and the identifier are 
both dead. The service return itself is so 
clear as to make it extremely probable 
that the statements made therein were 
substantially correct. It is to the effect that 
the person to be served, Deo Narain Rai, 
was absent from his village on public 
service. It is mentioned that there was no 
male member of the family but only women 
‘ and children in the house and that, there- 
fore, the notice was posted on the door of 
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the house. The burden of proof was on the 
plaintiff Deo Narain to show that this 
service return was incorrect. There is no- 
thing on the record to indicate that it was 
so. We are, therefore, of opinion that the 
findings of fact arrived at explicitly by the 
learned Munsif and by the learned Subordi- 
nate Judge by implication must be accepted 
and that this appeal must be regarded as 
being from a decision that where the pro- 
visions of Order V, rule 27, are not complied 
with, the party upon whom service is to be 
effected is entitled to a decree that the 
decree made is not binding against him. 
With this contention we cannot agree, It 
is admitted that the plaintiff became aware 
of the decree and sale in November or 
December 1913. The suit was not instituted 
until the 2nd February 1914. At the time 
of the institution of the suit an applica- 
tion for re-hearing of the case under Order 
IX, rule 18, would have been time-barred. 
The question whether a suit bronght to set 
aside a decree obtained ex parte should be 
entertained on grounds other than fraud 
bas been fully discussed in the case report- 
ed as Nanda Kumar Howladar v, Ram Jiban 
Howludar (1), and indeed that case is a mere 
reiteration of a long . series of deci- 
sions that the judgment in a former case 
must be regarded as final unlessit can be 
shown that by a deception practised on the 
Court the Court is prevented from arriving 
at a true appreciation of the merits of the 
case. In the case before us there is no 
suggestion upon the record that any decep- 
tion of any kind was practised upon the 
Court.. The Court was aware that the peon 
was a public servant. There was no attempt 
to deceive the Court. The provisions of rule 
97 are permissive. The Court accepted the 
return made as sufficiené proof of service. 
The decree made by the Court must be 
held subject to an application under Order 
IX, rule 13, to be a good decree against the 
plaintiff. The suit was, therefore, rightly 
dismissed by the learned Munsif. We allow 
this appeal with costs. The decree of the 
Subordinate Judge is discharged with 
costs and the decree of the Munsif ’ re- 
stored. 
Appeal alluwed, 


(1) 28 Ind. Cas. 887; 410. 990; 18 C. W. N, 681; 
19 0. L. J. 457. 
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LOWER BURMA CHIEF COURT. 
Civit Revision No. 43 or 1916. 
December 8, 1916. 
Present:—Mr. Justice Rigg. 
MAUNG PO MYANG— PLAINTIFE— 

5 APPELLANT 
VETSUS 
MA PAN MYANG—DEFENDANT— 


RESPONDENT. 

Provincial Small Cause Courts Act (IX of 1887), 
Sch IT, el. 388—Jurisdiction--Suit to recover arrears of 
maintenance of child under agreement. 

A suit for the -recovery of a sum of money 
agreed to be paid for the maintenance of achild is 
in the nature of a suit for maintenance and is, there- 
fore, not cognizable by a Small t ause Court, under 
clause 38, Schedule IL cf the Provincial Small 
Cause Courts Act. 

Bhagvantrao v Ganpatrao, 16 B. 267; 8 Tnd. Dec. 
(x s. 687 and Saminatha Ayyan v. Mangalathammal, 
20 M. 29; 7 Ind Dee. (N. s.) 21, referred to. 


FACTS. Plaintiff had a child by the 
defendant and the latter, on 28th October 
19.8, signed an agreement promising to pay 
Rs. 7a month for the maintenance of the 
child. He did not stick to the agreement; 
paid the full instalment once or twice and 
paid less on other oeeasions. Plaintiff had to 
becontent with what was given her. Defendant 
then stopped payment for seventeen months. 
Plaintiff accordingly went to the Criminal 
Court for an order under section 488, Criminal 
Procedure Code, and also sued for arrears in 
the Small Cause Court, Rangoon, which gave 
hera decree. Defendant applied to the Chief 
Court in revision. 

Mr. Roberts n, for the Appellant. 

Mr. Ba U, for the Respondent. 

_ JUDGMENT,.—The only question argued 
in this application for revision is whether the 


small Cause Court had jurisdiction to en-. 


tertain the suit, which was one for the 
recovery of a sum of money due under an 
agreement to pay for the maintenance of a 
child. Mr. Robertson contends that the suit 
is barred by clause 38, Schedule II of Act IK 
of 1887, which exempts from the cognizance of 
a Court of Small Causes suits relating to 
maintenance. Both the Bombay and Madras 
High Courts have held that suits such as the 
present one are suits relating to maintenance 
and are not cognizable by a Provincial Court 
of Small Causes, and I venture to concur with 
the opinions expressed by those Courts, 
Bhagvuntrao v. Ganpatrao (1), Saminatha Ayyan 


(1) 16 B. 267; 8 Ind. Dee. (x. s.) 657. 
14 
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v. Jsangalathammal (2'. The decree passed 
by the Small Cause Court was without juris- 
diction and is set aside with costs. The 
plaint will be returned to be presented to the 
proper Court. 


Decree sei aside. 
(2) 20 M. 29; 7 Ind. Dec. (x. 8.) 81. 





PATNA HIGH COURT. 
Civit Revision No. LAG or 1916. 
Miscetnangzous Civie APPRAH No. 245 oF 
1916. 

December 5, 1916. 
Present:—Mr. Jastice Mullick and 
Mr. Justice Atkinson, 
CHANDRAMA RAI—Jupement-penror 
— PETITIONER 
UErsus 
MAHARAJA or DUMRAON—Decrte- 


HOLDER — OPPOSITE Party. 

Bengal Tenancy Act (TIL B. C. of 1885), s. 178— 
Auction-sale—Application to set aside sale on ground of 
judgment-debtor purchasing benami— Limitation Act 
(IK of 1908), Sch I, Art. 181, 

An application to set aside an auction-sale under 
section 73 of the Bengal Tenancy Act on the 
ground that the judgment-debtor had purchased the 
holding bewimi inthe name ofa third person is 
governed by Article 181 of the Limitation Act. [p. 
210, col. 1. 


Appeal against the decision of the 
trict Judge, Arrah. 

Mr. Abani Bhushan Mukerjee, for the Peti- 
tioner, 


Mr. Parmeshwar Dayal (with him Mr. 
Krishna Saha), for the Opposite Party. 


JUDGMENT. 


Muruck, J.—The judgment-debtor's 
tenure was sold on the 9th July 1915 
in execution of a decree for rent obtained 
by the landlord the Maharajah of Dumraon. 
On the 15th September 1915 the present 
petitioner preferred an application to set 
aside that sale on various allegations of 
fraud and irregularity. 

It appears that the petitioner is the 
mortgagee in respect of one-third of the 
tenure for a principal amount of Rs. 999. 
He alleged that the sale was not only 
fraudulent but that the purchaser was a 
benamidar for the judgment-debtor. The 
amount for which the tenure was sold was 


Dis- 
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Rs. 100. The Munsif found that the 

sale was vitiated by fraud and irregularity, 


and he aczordingly allowed the application. 
There was an appeal to the District 


Judge, who, disagreeing with the Munsif, . 


found that there was no fraud and 
irregularity, and that the petitioner had 
been unable to show that through any act 
of the decree-holder or the auction-purchaser 
he had been kept out of knowledge of 
the sale for more than one month. He 
accordingly found that the petitioner’s 
application which was made more than 
one month after the date of the sale was 
«barred by limitation under Article 166 of 
the Limitation Act. 


It is admitted on behalf of the petitioner 
that there is no appeal against the learned 
Judge’s order, but the learned Vakil 
appearing before us on his behalf urges 
that he is entitled to come under section 115 
of the Civil Procedure Code, on the ground 
that the learned Judge in the Conrt below has 
omitted to exercise jurisdiction, in that he 
failed to consider the allegation of benamz 
purchase. If the allegation of benami pur- 
chase is well-founded,then under section 173 of 
the Bengal Tenancy Act the judgment-debtor 
is not entitle] to purchase at the auction- 
sale; and an application to set aside the sale 
is governed by Article 181 of the Limitation 
` Act, for which the period is three years 
fromthe date of the sale. 

The learned Munsif at the end of his 
judgment finds that the auction-purchaser 
is closely related to the judgment- 
debtor, and that although he was present 
in Court when the plaintiff’s allegations 
of benamt were made he made no attempt 
to go into the witness-box for the 
purpose of proving the bona fide nature of 
the purchase. It is contended by the 
learned Vakil appearing for the auction- 
purchaser before us that there is no 
finding by the Munsif that the purchase 
was in fact benami. It seems to me that 
the judgment of the learned Munsif is 
clearly to the effect that the purchase 
cannot have been otherwise than benami, 


Although the application is headed as 
one under Order XXI, rule 90 of the 
Civil Procedure Code, and although the 
judgment does not expressly give 


relief on the ground that the purchase 
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was benami, I am quite satisfied that the 
Munsif -means' to hold that the auction- 
purchaser was no other thanthe judgment- 
debtor himself. It is true that the 
petitioner when he appeared as respondent 
before the District Judge did not take 
the ground that under section 173 of the 
Bengal Tenancy Act he was” entitled to 
the extended period of limitation provided 
by Article 181. The reason for such an 
omission has not been explained to us 
here to-day, but upon the finding of the 
learned Munsif it was the duty of the 
learned District Judge when he threw 
out the petitioner’s application on fhe 
ground of limitation to consider all the 
Articles which were applicable to the 
case, and clearly Article 181 upon the 
finding as to benamz purchase was in the 
petitioners favour and ought to have been 
considered. R 

That being so, the case must go back 
to the learned District Judge in order 
that he may consider whether or not the 
purchase was benami, and if so, whether 
Article 181 brings the application within 


time. The order of tha lower Appellate 
Court will be set aside and the case 
remanded for decision according to law. 


The petitioner before us is entitled to his 
costs as against the two contesting opposite 
parties, namely the zemindar the Maharaja, 
and the auction-purchaser; they will jointly 
pay him two gold mohurs. 

Order set aside; Case remanded. 


MADRAS HIGH COURT. 
Lerters Parent Appear No. 24 or 1916. 
November 30, 1916. 
Present:—Justice Sir William Ayling, Kr., 
and Mr. Justice Seshagiri Aiyar. 

Raja VELLANKI RAMAKRISHNA 
RAO BAHADUR—Derenpant-—-APPsLLANT 

versus 
PATIBANDA VENKATARAMAYYA— 


PLAINTIEE— RESPONDENT. 
Legal Practitioners Act (XVIII of 1879 , s. 97 
Engagement of more than one Vaktl—Right to fees, 


s - 
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MITTAR PODDAR V. JADAB CHANDRA, 


If a client engages more than one Pleader the pre- 
sumption is that he is stipulating for the full services 
of the gentlemen to whom he has given the vakalat. 


. Where there are several gentlemen retained by a 
olierit inthe same vakalat, each of the Vakils is 
entitled to claim from his client the full fee stipulated 
for by him and not merely a share in the single 
fee allowed as against the losing party. A 


Barat Chandra Roy Chowdry v. Chandi Charan 
Mitra, '7 0. W.N. 300, not approved. 

Kisara Rukkumma Rau v. Ọripati 
Dikshatulu, 1 M. H. O. R. 369, distinguished. 


Appeal, under clause 15 of the Letters 
Patent, against the jedgment of 
Mr. Justice Phillips, in Civil Revision 
Petition No, 181 of 1915, preferred to the 
High Coart against the order of the Court 
of the Subordinate Judge, Bezwada, in Small 
Cause Suit No, 280 of 1914. 

Mr. P. H. Srinivasa Atyangar, for the 
Appellant. 

Messrs. T, Prakasam and P. Chenchiah, 
for the Respondent. 

JUDGMENT.—We think the learned 
Judge is right. If a -client engages more 
than one Pleader, the presumption is that 
he is stipulating for the full 
the gentlemen to whom he has given the 
vakalat, We cannot agree ‘with the eonten- 
tion that if more than one professional 
gentleman is retained by the same vakalat, 
there is a presumption that all of them 
should share a single fee which would 
have been allowed as against the losing 
party. If this is the view enunciated in 
Sarat Chandra Roy Chowdhry v. Chandi 
Oharan Mitra (1), weare not prepared to 
follow it. Kisara Rukkumma Rau v. Cripati 
Viyanna Dikshatulu (2) proceeds upon the 
language of the Regulation which enacted 
that only one fee was payable to 
all the gentlemen engaged by a party. 
The fact that that language has mot been 
repeated in the Legal Practitioners Act is 
another reason for holding that each of 
the Vakils is entitled to a separate fee. 

The Letters Patent Appeal is dismissed 
with costs. 


Viyanna 


Appeal dismissed. 
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PATNA HIGH COURT. 
Letters Parent Appear No. 2 or 1916, 
Jannary 23, 1917. 
Present:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sharfuddin. 
MITTAR PODDAR AND ANOTHER—- 
APPELLANTS 
versus 


JADAB CHANDRA CHATTOPADHAYA 


AND OTHERS—-RESPONDENTS, 

Civil Pronedure Code (Act V of 1908), 8. 11—Res 
judicata, nature of—Suit for delivery of kabuliyat, 
dismissal of—Rent, determination of by Court, for 
purpose of ascertaining costs—Subsequent suit for rent, 
maintainability of— Bengal Rent Act (X of 1859), s 28. 

Res judicata is a matter of substance, not a matter 
of form. In order to ascertain what matter directly 
and substantially in issue was heard and finally 
decided in a previous suit, the pleadings and judg- 
ment in that suit may be examined. [p. 212, col. 2.] 

Keli Krishna Tagore v. Secretary of State, 16 ©. 173; 
16 I. A. 186; 12 Ind. Jur. 413; 5 Sar. P. C. J. 287; 8 
Ind. Dec. (N. s.) 115; Run Bahadur Singh v. Lucho 
Koer, 11 ©. 801; 12 I. A. 23; 4 Sar. P. C. J. 602; 9 Ind. 
Jur. 202; 5 Ind Dec. (xN. s.) 960, referred to. 

Niamut Khan v. Phadu Buldia, 6 C. 319; 7 O, L. R. 
227; 3 Ind. Dec. (N. s.) 209, dissented from. 

Where a suit for delivery of a kabuliyat was dis- 
missed on the ground that the rent claimed was too 
high and in order to determine the costs to ba 
awarded to the defendant the Court went on to 
enquire what the proper rent was: 

Held, that inasmuch asthe decision of the rent 
was merely incidental and recorded for a purpose 
collateral to the main issue, it could not operate as res 
iudicata in a subsequent suit for rent. [p. 212, col. 2.7 


Letters Patent Appeal against the desision 
of Mr. Justice Mullick, reported as 33 Ind. 


‘Cas. 159, dated the 13th March 1916, in 


Second Appeal No. 1473 of 1912, affirming 
the decree of the District Judge, Manbhun- 
Sambalpore, dated the 12th March 1912, 
Mr, Abani Bhushan Mukerji, for 
Appellants. 
Mr. Atul Krishna Ray, for the Respond- 
ents. 


the 


JUDGMENT, 

Caautar, C. J.— Tn a suit by the predesessor- 
in-title of the respondent Jadab Chandra 
against the predecessor-in-title of the appel- 
lants under section 23 of Act X of 1859 for 
delivery of a kabuliyat the plaintiff alleged 
that afair and equitable rent would be Rs. 49. 
The Court found that the plaintiff was 
not entitled to so high a rent and ruled that 
in accordance with the decision of the Full 
Bench in Golam Mohamed v, Asmut Alee Khan 
Ohowdhry (1), the claim for delivery of a 


(1) 10 W. R. 14 (F. BP). 
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kabuliyat must be dismissed. The Court went 
‘on to enquire what rent the plaintiff was 
entitled to and found that he was entitled to 
Rs. 80 perannum. The appellants contend 
that he did so only for the purpose of 
determining the question whether the plaint- 
iff should pay the costs of the defendants. 
In the present suit the respondent claims 
rent at the rate of Rs. 30 per annum and 
maintains that the amount of rent payable 
by the appellants is res judicata, The first 
Conrt held that that matter was not res 
judicata but the Court of first appeal and the 
learned Judge of thisCourt upheld the re- 
spondents’ contention. 

In the judgment under appeal it is said, 
with reference to the previous suit, that as 
the plaintiff claimed rent at the rate of Rs. 49 
odd it was vital to the case to determine 
whether the rent was that sum or less. That 
is no doubt correct but it appears to me that 
upon the decision of the Full Bench referred 
to by the Judicial Commissioner in the former 

“suit the Court was bound to dismiss that suit 
as soon as it found that the proper rent was 
less than Rs. 49, I think itis clear that the 
Judicial Commissioner went on to consider 
what the proper rent was simply and 
solely in order to exercise his discretion 
properly in the matter of costs. He said: 
“The Deputy Collector bas found that the 
rent to which plaintiff is entitled on those 
grounds is only Rs. 33-12-0 and on this point 
there is no cross-appeal. Following then the 
Full Bench decision in the case of Golam 
Mohamed v. Asmut Alee Khan Chowdhry (1), 
plaintifi’s suit must bedismissed. As bear- 
ing upon the question of costs it is necessary, 
however, to decide also to what rent plaintiff 
is entitled,” 


The decision of the Full Bench in Neamut 
Khan v, Phadu Buldia (2) is referred to in 
the judgment under appeal but that decision 
appears to have been overruled in effect by 
the eases of Kali Krishna Tagore y. Secretary 
of State (3) and Run Bahadur Singh v. Lucho 
Koer (4). The last-mentioned case makes it 
clear that, however definite a finding may be 
it will not operate as res judicata where the 
decision iu the cascis not based upon it but 

(2) 6 C. 319; 7 C. L. R, 227; 3 Ind. Dec. tx. 5.) 209, 

(3) 16 0. 178; 15 I. A. 186; 12 Ind. Jur, 413; 5 Sar. 
P. C. J. 287; 8 Ind. Dee. (x. 8.) 115. 

(4) 110, 301; 12 I. A. 23; £ San P, C, J. 602; Y 
yod. Jur, 202; 5 Ind. Dec, (w. s.) 966, 
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is made in spite of it. Possibly it cannot be 
said that the previous suit was dismissed in 
spite of the Snding that the proper rent was 
Rs. 30 per annum, but that suit was dis- 
missed not upon the finding that the rent was 
Rs. 30 per annum but upon the finding that 
the rent was less than Rs. 49 per annum 
which finding according to the Full Bench 
decision in Golam Mahomed v. Asmat Alee 
Khan Chowdhry (L) was sufficient for the 
dismissal of the suit. The successful defend- 
ants certainly could not have appealed 
against the fading that the rent was Rs. 30 
per annum even if a second appeal was per- 
missible in that case. 

It has been said in several cases that the 
words in section } lof the Code of Civil Proce- 
dure “has been heard and finally decided by 
such Court” apply not to an expression of 
opinion in the judgment but to what has been 
decided by the decree and that the bare 
wording of the decree is not the sole test of 
what has been decided. The question in 
each case is what did the Court really decide. 
Res judicata isa matter of substance not a 
matter of form. In order to. ascertain what 
matter directly and substantially in issue was 
heard and finally. decided the pleadings and 
the judgment may Le examined. 

In my opinion the decree of the Court in 
the previous case did not within the 
meaning of section 11 of the Code of Civil 
Procedure finally decide that the rent 
was Rs. 30 per annum. I am of opinion 
that the so-called decision that the rent was 
Rs. 30 per annum was recorded merely for 
the purpose of arriving at a correct con- 
clusion regarding the costs, ¿ e., the decision 
was merely incidental and recorded for a 
purpose collateral to the main issue. f 

In my judgment the question of the rent 
payable by the appellants is not res judicata 
and should have been determined in this case 
upon the evidence. 

I would allow thisappeal and remand the 
case to the Court of first appeal to be 
disposed of according tolaw. The costs of 
both hearings in this Court should abide the 
result. . 

Susarevopin, J.—I agree. 

Appeal allowed; Quse remunded, 
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MADRAS HIGH COURT. 

Secoxp Civiu Appear No. 2437 or 1914, 
November 9, 1916, 
Present:—Mr. Justice Oldfield and 
Mr. Justice Phillips. 
MOOEKKAN alias SATHIAN MUTHIRIAN 
(peceasep) AND OTHERS — DerenDANTs— 
APPELLANTS 
Versus 
NAGA PILLAI—Ptatntirr— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata, doctrine of, as between co-plaintiffs. 

In the case of defendants, it is well settled that 
the doctrine of ves judicata can bê applied only to 
questions which have been actively contested in the 
earlier of the proceedings; itis not enough that the 
plea has been negatived or upheld when put forward 
by co-defendants jointly. The same rule will at least 
be applicable to cases of plaintiffs who sue under 


Order I, rale 3, of the Code of Civil Procedure, alleg- _ 


ing the existence of a right to relief in the alternative 
and obtaining an adjudication nter se as to the 
rights of one of them to it. [p. 214, col. 1 J . 

Krishnan Nambiar v Kannan, 2) M. 8; 7 Ind. Dee. 
(x. s.) 36%; Ramchandra Narayan v. Narayan Mahadev, 
11 B. 216; I1 Ind. Jur 361; 6 Ind. Dec. (N. s.) 142; 
Ramanuja Ayyangar v. Narayana Ayyangar, 19 M. 
874; 6 Ind Deo. (x. s) 609; Rakhmini v Dhondo, 
14 Ind. Cas. 466; 36 B. 207; 14 Bom. L. R. 128, 
“followed. 

A leased certain lands to B and C. The latter 
granted a sub-lease of the same to D. A, Band O 
brought a suit for possession claiming also other 
reliefs, That suit was dismissed, so far as it related 
to possession, and the finding in the suit was that 
the lease by A to Band C was void ab inition. A 
subsequently granted a lease of the same lands to 
E. E brought tho present suit against, 4, B, C and D, 
for possession, and relied upon the finding as to 
invalidity of the lease by 4 to Band @ and the sub- 
lease by B and C to D: 

Held, that though D claimed under both B and 
C, and F under A, as there was no active contest 
between A, B and C in the previous suit, the finding as 
to the invalidity of the lease granted by A to B and 
C was not res judicata. [p. 214, cols. 1 & 2.] 

Held, also, that as B and Ọ had no title to transfer 
the property to D, the latter could not resist a suit 
for possession by Hon the basis of a lease granted 
to him by Band GC, [p. 214, col. 2.] 

Second appeal against the decree of the 
District Court, Trichinopoly, in Appeal 
Suit No. 480 of 1913, preferred against 
that of the Temporary Subordinate Judge, 
Trichinopoly, in Original Suit No. 1 of 


1913. 
Messrs. T., Y, Venkatarama Atyarand T, 


Natesa Atyar, for the Appellants. 

The Hon’ble Mr. T. Rangachariar and 
Mr. R. Srinivasa Atyengar, for the Re- 
'spondenț, 
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JUDGMENT. 

OLDFIELD, J.—Plaintiff sued for possession 
of the suit property as lessee under 15th də- 
fendant. First defendant opposed him, alleg- 
ing a sub-lease from 3rd and 4th defendants 
and a lease to them from 15th defendant prior 
to the lease relied on by plaintiff. Tha 
question is whether the decision in Original 
Sait No. 21 of 1908 onthe file of the Court 
of the Subordinate Judge of Trichinopoly 
made this plea vres judicata against Ist 
defendant. 

1 adhere throughout to the description 
of the parties in the present litigation. 
Original Suit No. 21 of 1998 was brought by 
the 15th defendant and 3rd and 4th defend- 
ants, as his lessees, for possession and other 


reliefs against Ist defendant and others 
holding under him, The suit was dismissed, 
so far as it related to possession, one 


foundation for the dismissal being a finding 
regarding 3rd and 4th defendants’ lease; and 
the first matter in dispute is whether that 
finding was, as plaintiff contends, and as the 
lower Appellate Court has held, thatthe lease 
to 3rd and 4th defendants was void in toto 
and not that asJst defendant contends, it 
was void merely in respect of the period until 
the expiration of the lease to him, after 
which the sub-lease now relied on was 
given. The question is next whether such a 
finding is res judicata in the present pro- 
ceedings against Ist defendant, who now 
claims under 3rdand 4th defendants, not (as 
he did in Original Suit No. 21 of 1938 on 
the file of the Court of the Subordinate 
Judge of Trichinopoly), against them. 

On the first question, there is the conclusion 
of the District Munsif in his judgment in 
Original Suit No. 21 that the lease in 
favour of 2ad and 3rd plaintiffs (now 3rd 
and 4th defendants) conferred no valid rights 
onthem. True this is preceded immediately 
by an observation that they “have no rights 
in this suit, as the period towhich the suit 
relates, is covered by the Court enforced 
lease.” But there is no further suggestion 
in the judgment that the suit, so far as it 
was for possession by 3rd and 4th defendants, 
was merely premature; and lst defendant’s 
written statement was explicit. “The lease 
in favour of 3rd and 4th defendants is illega} 
and void”. The finding was, therefore, as iig 
wording entailed, an unqualified denial of 
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the validity of the lease to 38rd and 4th 
defendants. 

Next, can this decision be pleaded by 
plaintiff claiming under 15th, defendant, 
against the Ist defendant, now that the 
latter relies on a title derived from 3rd 
and 4th defendants? It is argued first for 
Ist defendant that it cannot be, because 
15th defendant and 3rd and 4th defendants 
were co-plaintiffs, between whom there could 
be no gnestion of res judicata. The prin- 
ciple that there can be no res judicata 
between co-plaintiffs has not, so far as we 
have been shown, been considered and 
negatived in any authority, For the decision 
in Krishnan Nambiar v. Kannan (1) deals with 
the point without discussion. But argument 
based on general principles is not, in my 
opinion, admissible. For no reason has been 
shown for distinguishing between the cases of 
plaintiffs and defendants;and in the case of 
the latter it is well-settled that the doctrine 
of res judicata can be applied only to the 
decision of questions which have been 
actively contested in the earlier of the 
proceedings. It is not enough that the plea 
in question shall have been negatived or 
upheld, when put forward by the co-defend- 
ants jointly. As was said in Ramchandra 
Narayan V. Narayan Mahadev (2), “without 
necessity, the judgment will not be res 
judicata amongst the defendants nor willit be 
res judicata amongst them by mere inference 
from the fact that they have collectively been 
defeated in resisting a claim against them as 
a group.” See also, Ramimuja Ayyaangar v. 
Narayana Ayyangar (3). This is the view 
taken with reference to co-plaintiffs in 
Rakhmind v. Dhondo (4); and though in that 
case, the possibility of any application 
of the doctrineis conceded merely for the 
sake of argument, it may be suggested that 
it will at least be applicable to cases, in 
which plaintiffs sue under Order J, rule 1, 
of the Code of Civil Procedure, 1908, alleging 
the .existence of a right to relief in the 
alternative and obtaining an adjudication 
inter se as to the right of .one of them to 


it. In the present case, there was no 
(1) 21 M. 8; 7 Ind. Dee. (N. s.) 362. 
(2) 11 B. 216; 11 Ind. Jur. 301; 6 Ind. Dec. v.8.) 
142, S 


(3) 18 M. 874; 6 Ind. Deo. (N. s.) 609. 
(4) 14 Inq. Cas, 466; 36 B. 207; 14 Bom, L. R. 128, 
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active contest on any point -between 15th 
defendant and 3rd and.4th defendants in 
Original Suit No. 21 and, therefore, in my 
opinion, no res judicata resulted. 

In these circumstances, it is necessary to 
consider another argument. First defendant 
proposes to evade the consequences of the 
decision in Original Suit No 21, by showing 
that he occupies the position of 8rd and 
4th defendants with regard to it, inasmuch 
as he is litigating on a title derived from 
them. But to take the first step in order 
to show this, he must assume that they 
had a title to transfer to him. That, however, 
is the very fact which the decision in 
Original Suit No. 21 negatived, by the 
finding that 3rd and 4th defendants acquired 
“no valid rights” by means of their lease. 
First defendant’s argument, in fact, starts 
with the assumption that the judgment in 
Original Suit No. 21 is not res judicata, 
though that is the conelusion, which it is 
intended to reach. It must, therefore, be 
rejected and the lower Appellate Couri’s 
decision must be confirmed, the second appeal 
-being dismissed with costs. 

Paiiies, J.—I agree. 


Appeal dismissed, 
Y. R. P, 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Decrer No. 95 
or 1916. 

November 28, 1916. 
Present:—Mr, Justice Mullick and 
Mr. Justice Atkinson. 
MATUKDHARI SINGH—Pusatire—- 
APPELLANT 
VETSUS 


RAM DAS SINGH—Derenpant—~ 


RESPONDENT, 

Transfer of Property Act (IV of 1882), ss. 86, 88— 
Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. 6—Mortgage-decree, construction of —Costs, whether 
can be recovered from mortgagor personally, 

The costs under a decree for sale on foot of a 
mortgage are part of the amount due upon the 
mortgage and are recoverable from the mortgaged 
property and not personally from the debtor, unless 
the decree itself so directs. [p. 215, col. 1,] 

Maqbul Fatima v. Lalita Prasad :0 A, 523; A. W, 
N. (1898) 167; 9 Ind. Dec. (N. s.) 696; Raj Kumar 
Singh v. Sheo Narayan Sahu, 35 C. 481; 120. W. N., 
864; 8 C, L, J. 152,referred to. i 


r 
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Rutnessur Sein v. Jusoda, 14 C. 185; 7 Ind. Deo. 
(n. s.) 128; Damodar Das v. Budh Kuar, 10 A. 179; A. 
W. N. (1888) 68; 6 Ind, Dec. (x. s.) 120, distinguish- 
ed. 

Appeal against the orderof the Officiat. 
ing Sub-Judge, Patna, dated the 24th Janu- 
ary 1916. 4 

Mr. Fakhruddin, for the Appellant. 

Mr, Sivanandan Rai, for the Respondent. 


JUDGMENT. 

Mouuuicx, J.—The decree-holder obtained 
a decree for sale on foot of ẹ mortgage 
on the 17th Ostober 1999. He applied for 
execution and brought the mortgaged pro- 
perty to sale sometime about July 1915. 
He now seeks in the present execution 
proceedings to realise a sum of Rs, 716-1-0 


-on account of the costs granted to him by 


the Trial Court. Itis urged that this sum 
is the balance remaining due ont of a total 
sum of Rs. 742-2.3 which was the fall 
amount of costs decreed. It appears that 
the original suit was brought more than 
six years after the due date of the mort- 
gage and that, therefore, the amount due 
on foot of the mortzage for principal and 
interest was not recoverable personally 
against the judgment-debtor. The deeree- 
holder explains that for this reason he did 
not apply for relief under Order XXXIV, 
rule 6, of the present Civil Procedure Code 
which is analogous to sestion 90 of the 
Transfer of Property Ast of 1882. But he 
contends that although he did not adopt 
the remedy provided in Order XXXIV, it 
is open to him to execute for the balance 
of the costs as ‘an independent personal 
decree obtained at the hearing of the sulit. 
He relies upon the case of Rutnessur Sein 
v. Jusodu (1). On the other hand, there is 
a mass of authority which shows thatina 
mortgage-deeree for sale costs are part of 
tha amount due upon the mortgage and are 
recoverable from the mortgaged property 
and not personally from the debtor, unless 
the decree itself so directs. In 
just cited above the Court on a construc- 
tion of the terms of the decrees held that 
it was open to the decree holder to proceed 
personally against the judgment-debtor, for 
the costs of the original trial. That decision, 
however, is no authority for the proposition 
that in every case where the decree is 


silent we are tö assume a direction that 
(1) 140, 185; 7 Tid: Ded, (x. s.) 128, 
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costs are recoverable as a personal debt, 
The proposition is a somewhat startling 
one and in order to support it the learned 
Vakil for the appellant was obliged to go 
to the length of arguing that a decree-holder 


-is not competent to ask for an order under 


Order XXXIV, rule 6, in respect of costs, 
In my opinion the decree before us is 
quite clear and it is impossible to read into 
it a direction to treat the order for costs 
as an independent money-deoree. It was 
open to the desree-holder to take the 
necessary steps under Order “XXXIV and 
as he has omitted todo so it is impossible 
here to give him the relief which he requires. 
1 would dismiss this appeal with costs. 
Hearing fee Rs, 16. 

Atkinson, J.—I desire to add a few 
observations in addition to those of my 
learned colleague. With what he has said 
I entirely agree. The argument which has 
been addressed to us has been based entire- 
ly upon the construction to be put upon 
the decree of the 17th October 1909. That 
was a decree obtained by a mortgagee in 
a mortgage suit to recover the amount of 
his mortgage-debt with principal and interest. 
The decree was drawn up in pursuance 
of the provisions of the Transfer of Property 
Act embodied in sections 86 and 88; and 
the account directed by the Statute pro- 
vides that the amount of Rs. 6,850 is due 
as for principal and interest and Rs. 742 
as for costs of the suit. There is no 
direction expressly or impliedly given in the 
decree whish would warrant us in holding 
for one moment that the decree in any way 
contained a provision imposing personal 
liability upon the mortgagor to pay the 
costs, or the balance unsatisfied of the mort- 
gage-debt in the event of the sale-proceeds 
being insufficient to satisfy all these several 
items. The deerge is in general form; and 
I personally am satisfied that the decision 
as reported in Magbul Fatima v. Talia 
Prasad (2) correctly and concisely lays down 
the law applicable to decrees in mortgage’ 
suits. The learned Judges there, four in 
number, ina very strong Fall Bench Court, 
definitely and clearly decided what the effect 
of a decree prepared under sections 86 and 
88 of the Transfer of Property Ast is, and 


( hts 523; A. W. N, (1898) 157; 9 Ind. Deo, 
N.S . 
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the learned Judges say at page 526 of the 
report: “A decree drawn strictly in accordance 
with the provisions of section 88 cannot 
direct the costs of the suit to be recovered 
otherwise than out of the mortgaged pro- 
perty.” So that in point of law when you 
have a decree prepared under the joint pro- 
visions of sections 86 and &8 of the Transfer 
of Property Act yon have a decree so far 
as costs are concerned which can only be 
realised as against the mortgaged property. 
I entirely associate myself with the authority 
of that decision. It is the law in England; 
and I am glad to saythatit is applicable 
"by Statute as the Law of India. 


The only other question we have to con- 
sider is whether or not there is anything 
in this decree which would lead us to hold 
that the decree imposed a personal liability 
upon the mortgagor to pay these costs. I 
see absolutely nothing. The case reported 
as Magbul Fatima v. Lalta Prasad (2) is 
infinitely stronger than the case before us; 
and there their Lordships held that there 
was no personal liability to pay; although 
in that case there was a clause added to 
the statutory form of decree which might 
have led the Court to presume an intention 
on the part of the decreeing Court to make 
an order providing that the mortgagor should 
be liable personally for the costs, if the 
sale-proceeds should prove insufficient to 
discharge the same. To like effect is the 
case reported in Raj Kumar Singh v. Sheo 
Narayan Sahu (8) vic., that the costs award- 
ed in a mortgage anit are recoverable as 
against the mortgaged property unless the 
decree otherwise provides. That being so 
the mortgagee’s remedy for costs is as 
against the mortgaged property. If the 
property proves insufficient to satisfy the 
principal, interest and costs then in this 
country there is a very extensive power given 
to the Court under what was formerly 
section 90 of the Transfer of Property Act 
-and is now Order XXXIV, rule 6 of the 
Civil Procedure Code which enables a Court 
to give a decree in a pending mortgage 
suit as against the mortgagor for the un- 
satisfied balance on foot of the mortgage-decree 
and enables this sum to be realised personally 
as against the mortgagor in respect of 


(8) 85 C. 43]; 12 0. W, N. 364; S0. L, J. 152. 
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properties other than the mortgaged property 
That procedure has not been adopted in 
this case and it is for Mr. Fakhruddin to 
advise his clients whether an application 
should be made under that order or not. 
We offer no opinion on that aspect of the 
case. All that we can say is that on a 
consideration of the judgment this application 
must fail, 

I think the decisions in Rutnesser Sein 
v.° Jusoda (1) and Damodar Das v. Budh 
Kuar (4) do not conflict with the more 
modern decisions having regard to the facts 
of those cases. On the facts they are 
clearly distinguishable from the present case. 
But no question arises here as to the opera- 
tion or construction of Order XXXIV, rule 
6. When it does it will be time enough to 
decide it. The mortgagee has not applied 
under that order and we are not called upon 
to express any legal opinion on the con- 
struction of that order. Suffice it to say 
that we decide the case on the argoment 
presented so ably to us by Mr. Fakhruddin, 
I agree with my learned colleague that this 
application should be dismissed with costs. 


Application dismissed, 
(4) 10 A. 179; A. W.N. (1888) 68; 6 Ind Deo. 
(xN. s.) 120. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Deores No, 3508 
or 1913. 

January 26, 1917. 
Present:—Mr, Justice N. R. Chatterjea and 
Mr. Justice Newbould. 

BISAN RAM PATRI—Ptarstigr— 
ÅPPELLANT 
VETSUS 


SATIS CHANDRA SARMA AND OTAERS— 


DEFENDANTS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXT, r. 103 
—Civil Procedure Code (Act XIV of 1882), ss. 322, 
835—Order under s. 835, effect of— Wrong mention of 
section—Irregulurity ~Mortgagees, prior and subsequent, 
purchase by, of mortgaged properties in emecution of 
decree held by each, rights of 

Plaintiff, a second mortgagee, in execution of ` 
his mortgage-deciee, to which the defendant the 
first mortgagee wasnota party, obtained delivery of 
possession of the mortgaged property from Court on 
his purchase in execution, whereupon the detendan 
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raised the objection that he had previously purchased 
the property in execution of his own mortgage- 
decree and was in possession, but the objection was 
overruled by the executing Court by an order nnder 
section 335, Code of Civil Procedure, 1882, wrongly 
described as under section 33’ The plaintiff, how- 
ever, failing to obtain actual possession, instituted a 
suit against the defendant for recovery of possession 
on declaration of his title: 

Held, that the defendant having not brought any 
suit as contemplated by section 335 within the 
limitation period, he could not resist the claim of 
the plaintiff so far as his right to the present 
possession of the property was concerned, but as whe 
right of the defendant under his prior mortgage was 
not concluded by the adverse decision under section 
835, Code of Civil Procedure, the plaintiff who was 
no party to the defendant’s mortgage-decree, should 
recover possession on redemption of the defendant's 
prior mortgage. [p. 221, col. 1.] 

+ The mistake in mentioning the section was held 
immaterial in view of the fact that the defendant 
was not prejudiced by reason thereof. [p. 221, col 1.] 


The conclusive effect of an order undersection 335, 
Code of Civil Procedure, attaches to it even when the 
party against whom it ismade is not the plaintiff 
but a defendant in the suit in which it is set up as 
abar, [p. 220, col. 2,] 

Surnamoyi Dasi v Ashutosh Goswami, 27 0. 714; 
14 Ind. Dec. (x s.) 469, referred to. 

Appeal against the decree of the District 
Judge, Cachar, dated the 7th July 1913, con- 

firming that of the Assistant Commissioner 
and Sadar Munsif, Cachar, dated the 10th 
August 1912. 


- FACTS material to the report will 
appear from the following judgment of the 
lower Appellate Court:— 


“In the original suit plaintiff sued for a 
declaration of his title to and recovery of 
possession of 4 kears of land with mesne 
profits for 3 years. The land admittedly 
belonged originally to Ilim Sheikh, Plaintiff 
obtained a mortgage-decree against him 
and purchased the land in suit with other 
Jand in execution on 5th March 1900 and was 
given symbolical possession on the i4th June. 
The defendant’s father Golake Chandra 
Surma filed an objection to the delivery of 
possession under section 332 of the old 
Civil Procedure Code, on the ground that he 
was already in possession from the Court 
in virtue of purchase in a prior sale in exe- 
cution of a mortgage decree obtained by 
him against llim, The objection was dis- 
allowed on. the 10th December 1910. 
Thereafter plaintiff according to his case 
leared the land to "Haidar Mia for 3 years 
under a registered kabulcyat and after him 
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for 2 years to Golake Patni. Subsequently 
4 kears including the bari was by arrange- 
ment with Golake leased to Tepn. Golake 
Surma sued Tepu and his brother Jaifar for 
rent in Suit No. 788 of 9u9 and obtained 
a decree which on appeal waa affirmed 
against Tepu only. Meanwhile Golake had 
got his name registered in respect of the 
land in suit in 1908. 4 

These proceediugs of Golake Surma’s con- 
stitute plaintifi’s cause of action. 

The defence is substantially that Ilim’s 
mortgage to plaintiff and the latter’s pur- 
chase in execution and the subsequent leases 
are collusive transaction, that Golake Surma 
broughta mortgage suit (No. 654 of 1599) 
against Ilim and got a decree on the 12th 
February 1900, bought the land in execution 
sale, obtained khas possession from the 
Court and leased it to Ilim’s brother 
Kabui and widow Nasira, who executed 
registered kabuliyat in his favour on the 15th 
Sraban 1307. 

* * 3 * Ed 

The lower Court has found the main 
issues in defendant’s favour and has dis- 
missed the suit. 

Against the decision the plaintiff has 
appealed. The first contention on his behalf 
is that the order in his favour in the pro- 
ceeding “under section 332, Civil | rocedure 
Code, operates as res judicata to settle the 
question of possession as between himself 
and Golake Surma in bis favour. 

I cannot agree with this view. No doubt 
the Privy Council has held [Ram Kuirpal v. 
Rup Kuari (1)] that orders in execution pro- 
ceedings and in erlocutory orders are binding 
as res judicata on general principles of 
law. 

In the present case we have to consider 
the effect of the order under section 332, 
It amounted to a rejection of Golak ’s peti- 
tion to set aside the order giving the 
plaintiff symbolical possession and a declara- 
tion that plaintiff was in possession. But 
the defendant’s evidence shows clearly that 
prior to the plaintiffs symbolical porsession 
Golake had been placed in actual physical 
possession and thereafter remained continual. 
ly in possession by receipt of rents from 
various tenants, whereas the plaintiff 
has failed to show that he was at any time 


(1) 6 A. 269; 11 I. A. 37; 4 Sar. P. O. J, 489; 3 Ind, 
Dec, (x. s.) 718, 


218 
BISAN RAM PATRI V, SATIS CHANDRA SARMA, 


in actnal possession. The effect of the 
order was not to dispossess Golake. It was 
merely to maintain the symbolical possession 
of the plaintif which in itself is of little 
value as against defendant’s actual physical 
possession under his prior purchase. In this 
state of affairs, I do not think that this 
order can operate as res judicata on the ques- 
tion of ‘possession soas to prevent Golake 
from proving that he has been in uninter- 
rupted possession. | 

As regards possession the evidence is 
entirely in defendant’s favour. It has been 
proved that Golake Surma purchased the 
land in execution sale and got khas 
possession through the Court on the 5th 
May 1900. 

Plaintiff's symbolical possession was given 
on the 14th June 1900. Golake ejected 
Nasira and Kabui, widow and brother of 
Ilim, and permitted them to remain in posses- 
sion on their executing a registered kabuliyat 
in his favour. He realized rent for the 
year 1307-09 from them by a decree. Sub- 
sequently Tepu and Jaifar occupied the 
land, gave him a registered kabuliyat and 
‘paid rents fur the years 1311 and 1312 
amicably and forthe years 18313 and 1314 
under a decree. All these transactions have 
been satisfactorily proved. 

On the other hand plaintiff bas beén unable 
to show that he actually realized rents 
from his alleged tenants Haidar Mia and 
Golake Patui and Tepu Sheikh or that these 
persons were in possession of the suit land, 

The evidence is insuficient to show which 
mortgage, Golake’s or plaintifs, was prior. 
Both mortgage-bonds were unregistered and 
have been destroyed. Plaintiff’s mortgage- 
decree shows. that the date of his mortgage 
was 26th Baisakh 1800. This is the only evi- 
dence of date. The evidence of the alleged 
scribe Brojanath Dutt is unworthy of credit. 
There is nothing to show the date of Golake’s 
mortgage. Under these circumstances it 
must be held that plaintiff has failed to 
prove his mortgage and that it was prior 
to Golake’s. 
is the sale certificate and Golake’s is superior 
to plaintiff's in point of priority—plaintiff’s is 
dated 5th May and Golake’s 3lst March 
1900. On these grounds then plaintiff’s 
failure to prove his mortgage and the de- 
fendant’s prior auction-purchase, and 
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superior evidence of posseasion, the plaintiff's 
suit must fail. 

The appeal is dismissed with costs.” 

Babu Brajendranath Chatterjee, for the 
Appellant.—The Inwer Courts were wrong 
in going behind the order under section 332, 
Civil Procedure Code of 1882, in which it was 
held that the plaintiff was in possession after 
his purchase in execution of his mortgage- 
decree and the defendant did not get posses- 
sion in execution of his mortgage-decree, 
That order stands and no suit hag bean 
brought by the defendant up to this time to 
establish his right to present possession 
of the property. In this suit, instituted 
by my client, the defendant is debarred from 
pleading that be was in possession of the 
property before my client obtained delivery of 
possession from Court. That order has be- 
come conclusive between the parties. 
Although at the time when that order was 
made the old -Limitation Act of 1877 was 
applicable, and under it the period of 
limitation for the institution of a suit 
under section 332, Civil Procedure Code, 
was 12 years, still by the passing of the 
present Limitation Act, the limitation period 
has been curtailed to one year by Article 114.. 
And by virtue of section 30 of that Act, 
limitation ran against the defendant after 
the passing ofthis Act, and he had only 2 
years to bring his suit under section 332, 
Civil Procedure Code. But the present enit 
was instituted by my client on the 23rd May 
1911, č.e., more than 2 years after the passing 
of the present Limitation Act. Therefore, 
the defendant had no right to institute a suit 
under section 332, Civil Procedure Code, for 
establishing his right to present possession 
when this suit was instituted by my client, 
and consequently he cannot claim a right to 
possession. See Nemagauda v. Paresha (2) 
and Surnamoyt Dasi v. Ashutosh Goswami (8). 


The defeudant got a decree on his mort- 
gage without joining my client as a party, 
Therefore, my client is not bound by that 
decree. ; 1 have got a decree on a 
mortgage and purchased the property in 
execution thereof and was legally in posses- 
sion of the property. Therefore, the defend- 


(2) 22 B. 640; 11 Ind. Deo. (N. s.) 1009, 
(8) 270. 714; 14 Ind, Dec, (N. s.) 469. 
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ant is bound ta goont and I am entitled 
to be put in possession, as I was before when 
I got delivery of possession from Court in 
execution of my mortgage-decree. No 
doubt, to that mortgage-deeree the defendant 
was not a party but still he cannot take away 
the property from my possession which I 
got from Court and which possession 
was declared effective against him by the 
order of the executing Court under section 
332, Civil Procedure Code. If the defendant 
has got any right under his mortgage or his 
mortgage-decree, he san bring an appropriate 
suit againstme for the enforcement ‘of his 
right; but he cannot resist in this suit of mine 
for recovery of possession my right to the 
property and its possession. 

Babu Sarat Ohandra Mukherjee, for the 
Respondents.—The plaintiff got symbolical 
possession from the Court’ but my client has 
been found by both the lower Courts to have 
been in constructive possession through his 
tenants, the heirs of the mortgagor at the 
time when the plaintiff got symbolical posses- 
sion. This is a finding of fact which is eon- 
clusive in second appeal; and the plaintiff can- 
not urge that he was in possession. 

[Cuarrerzea, J.—How in face of the 
order under section 332, Civil Procedure Code, 
gan you say that you were in possession? You 
did not bring any suit as contemplated by 
that section. | 

When I was in actual or constructive 
possession, I need not and could not bring any 
suit. The suit conld only be brought when a 
party was dispossessed by an order under seo- 
tion 332, Civil Procedure Code. As there was 
no dispossession of my client by virtue of that 
order under section 332, there was no cause 
of action-for the institution of a suit by my 
client. Again I appear in this stitas a de- 
fendant and there is nothing in law to 
prevent me from raising the plea as a defend- 
ant thatI am in possession and have been 
in possession, Refers to an unreported 
decision in Second Appeal No 604 of 1893, 
decided on 19th May 1893, 


Further, I contend that the lower Appellate - 


Court has held in the last paragraph of its 
judgment that the plaintiff has failed to prove 
his mortgage. That finding has been arrived 
at after a consideration of evidence and is 
conclusive in sesond appeal and is fatal to the 
plaintiffs claim, which is based upon his 
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mortgage. True there was a mortgage-decree 
but that decree was obtained without joiaing 
me as a party and, therefore, I am entitled 
to show in this suit that the decree was 
sham and éollusive as there was no mort- 
gage. The cases cited in support of the 
appellant’s case are all in regard to claim 
eases and they have no application in the 
present case where the question of title ig 
involved. 

Babu Brajendranath Chatterjee, in reply.— 

[Cuatrersea, J.—What have you got 
to say in regard to the finding that the 
mortgage has not been proved? | 


From the context it appears that what 
the Appellate Court intended to find was 
that in its opinion the priority of my 
mor'gage was not proved. Even if it be 
assumed that the Court below did really 
find that my mortgage was not proved, 
I submit that finding is wholly illegal 
and could not be arrived at by the lower 
Appellate Court. I got my decree on the 
mortgage against the mortgagor. That 
decree stands and has become conclusive 
against the mortgagor. What is the claim 
of the defendant to the property in suit? 
He wants to prove his title to this property 
asa purchaser of the equity of redemption 
in execution of his mortgage-deeree. As 
purchaser of the equity of redemption 
which belonged to the mortgagor he is 
the representative-in-interest of the mort- 
gagor. Therefore, he cannot go behind the 
mortgage-decree so long as it stands. 
At best, he can urge that his mortgage 
was prior to mortgage but he cannot say 
that I have not a mortgage lien when 
I have gota decree on the mortgage. I accept 
the position of a second mortgagee, still 
I am entitled to the property subject to 
the prior mortgage of the defendant. If 
he likes he can bring a suit against 


me 
on his prior mortgage and then ìl shall 
have the right to redeem his mortgage 


L right to put 
him to the proof of his mortgage. Your 
Lordships will observe that there is a 
great difference between the rights of a 
prior mortgagee and a second mortgagee. 
A prior mortgagee is not affected by a 
second mortgage, and so he cannot ques- 
tion the second mortgage if the mortgagor 
admits it, But I, asa second mortgagee, 
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because my right is subject to the first 
mortgage. 


[Caatrersea, J.—It appears that the order 
under section 332, Civil Procedure Code, 
was wholly wrong, as the dispossession 
alleged by the defendant was not in exe- 
cution of a decree.” The order ought to 
have been under section 335, because the 
defendant alleged that he was dispossessed 
by tbe delivery of possession given to the 
plaintiff. | 

No doubt, that appears to be so. The 
order of the executing Court ought to 
have been under section 335. It might be 
a mere mistake in stating the section. But 
your Lordships bave got to look at the 
. substance and not at the form. If all the 
elements required to be considered in a 
proceeding under section 335, Civil -Proce- 
dure Code, were considered as a matter 
of fact, then it does not matter whether 
section 332 or any other section was men- 
tioned instead of section 335. From the 
reading of the order it is clear that the 
Court acted under section 335. Therefore, 
this order, though described as an order 
under section 332,should be held tobe an 
order under section 335. If so, then the defend- 
ant bad only one year’s time for bringing 
a suit to establish his right to` present 
possession under the Limitation Act then in 
force. But Lam willing to give him 12 years’ 
time as prescribed by the old Limitation Act 
for a suit contemplated by sestion 332, 
Civil Procedure Code. So it is clear that by 
the wrong mention of the section the 
defendant bas not been prejudiced in any 
way, and cannot be prejudiced if [ get 
a decree in this suit. 


[Caatrerse>, J.- The suit contemplated 
by section 335 is a suit to establish present 
possession. Bat a party against whom an 
order has been made under section 335 
ean establish his title to a property with- 
out bringing a suit under section 335. ] 

That L concede. I want to have this 
property subject to any right that the defend-- 
ant has as a prior mortgagee. 

[Cuartersea, J.- Should after such a 
Jength of timé the defendant be driven to 
: bring another suit on his mortgage against 
your client? | 
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That isa matter which I may leave 
in your lordship’s hands, provided I get the 
property for the recovery of which I have 
brought this anit, 

As regards the contention of the other 
side that an order under section 332 or 335, 
Civil Procedure Code, is no bar to a party who 
appears as a defendant, I may refer to the cases 
already cited. 

JUDGMENT.—The plaintiff, in execution 
of a decree against one Ilim Sheikh, 
obtained delivery of possession from Court 
on the 14th June 1400. The defendant there- 
upon ° raised an objection in the execution 
Court that he had, in execution of a mort- - 
gage-deeree, obtained possession of the pro- 
perty on the 5th of May 1900, and was in 
possession of the property by letting out the 
same tothe heirs of the judgment-debtor 
llim. The Court executing the decree 
enquired into the matter and came to the 
conclusion that the defendant had failed to 
prove that he was in possession or that the 
judgment-debtor’s heirs were in possession 
as his tenants, The objection raised by 
the defendant was, therefore, disallowed 
under section 335 though, in the proceedings, 
the section is mentioned as section 332. That 
mistake, however, does not affect the question, 
because ‘the question to be considered in a 
proceeding under section 335 appears to 
have been considered by the Court. An 
order under section 335 is final against a 
party, subject to the result of any suit to 
establish the right which he claims to the 
present possession of the property. No suit 
was brought by the defendant within one 
year of the order, It is true, the respond- 
entis not the plaintiff but the defendant in 
the suit. But it was pointed outin Surna- 
mcyt Desi y. Ashutosh Goswami (3): “There 
is nothing in section 283 to show that the 
conclusive effect referred to in it attaches to 
the order only when the party against whom 
it is made is plaintiff in the suit in which it 
is set upasa bar.” The same observation 
applies to a case under section 335, and we 
agree with the view taken in that case. 


We do not think that the defendant has 
been prejudiced by reason of the mistake in 
the proceedings where the section referred to is 
section 332 instead of section 335. No doubt 
under the old Limitation Act, Article 11 was 
not applicable to an order under section 332, 
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Civil Procedure Code. But the ‘period of 
limitation bas been reduced to one year 
under Article 11 of the present Limitation 
Act; and under section 30 the defendant had 
two years after the passing of the present 
Limitation Act within which to institute a 


suit under section 332. This snit was not. 


brought until 1911, ¢.e, about three years 
after the passing of the present Limitation 
Act. We are aceortiingly of opinion that 
the defendant has not in any way been 
prejudiced by reason of the mistake in 
mentioning the section in the order passed 
by the executing Court. That being so, 
the defendant cannot resist the claim of the 
plaintiff so faras his right to the present 
possession of the property is concerned. 

The Court below, however, has come to 
the conclusion that the plaintiff has failed 
to prove that his mortgage was prior to 
that of the defendant. The defendant being 
a prior mortgagee, the sale at which the 
plaintiff purchased was subject to his prior 
mortgage. That right of the defendant is 
not concluded by the adverse decision under 
section 335 [see Bhiku v. Shugat Ali (4)]. 
The plaintiff was no party to the suit by the 
defendant upon his murtgage, We are 
accordingly of opinion that the plaintiff 
should be allowed to redeem the mortgage 
of the defendant and to recover possession 
“on such redemption. We accordingly direct 
that, on the plaintiff paying to the defendant 
the sum for which the defendant obtained a 
decree against the mortgagor, he do recover 
possession of the properties from the defend- 
ant. Jf any properties other than the 
properties in suit were included in the 
mortgage, the Court will -apportion the 
amount due to the defendant between the 
properties in suit and such other properties. 
The Court below will fix a time within which 
the plaintiff must pay the amount to the 
defendant. The plaintiff will not be allowed 
any mesne profits and the defendant will 
not be entitled to claim any interest subse- 
quent to the date of his mortgage-deoree. 
Under the circumstances, each party will 
bear its own costs in all the Courts, 

j Appeal allowed. 

(4) 29 0. 26. 
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MADRAS HIGH COURT. 
Aerea Suit No. 366 or 1914, 
November 21, 1916. 
Present: —Sir John Wallis, Kr., 
Chief Justice, and Mr. Justice Barn. 
Sri Phalahari Mahunt RAJARAM DASS 
BAVAJI DEFENDANT—ÅPPELLANT 
f ` VETSUS. 
Sri Mahant BHARTA DASS BAVAJI— 


PLAINTIFF —Respon DENT. 

Hindu Law - Mutt, usages of—Alienation by head of 
mutt, validity of. 

The ordinary law with reference to mutis is 
governed by the usages’ of each particular institution, 
but the general usage which isto be presumed to 
exist, in the absence of evidence to the contrary, is 
that the head of-a mutt can nominate his chela 
daring his lifetime to succeed him on hisdeath. He 
has, however, no right to alienate the whole corpus 
of the mutt property or any portion of it except for 
proper and necessary purposes. [p. 22], col. 2; p. 
222, col. 1.] 

Vidyapurna Tirtha Swami v. Vidyanidhi Tirtha 
Swain, 27 M. 435; 14 M. L. J. 105, referred to. 

Appeal from the decree of the Court 
of the Temporary Subordinate Judge, Ganjam 
at Berhampore, in Original Suit No. 41 of 
1913. 

Messrs. E. A. Govindaraghava Atyar and 
H Suryanarayana, for the Appellant. 


The Hon’ble Mr. B. N. Sarma, for the, 
Respondent. 


JUDGMENT.—In this case the plaint- 
iff, who is the Mahant of the sait mutt, 


‘seeks for a declaration that the deed of 


assignment of the office of the Mahant 
and the properties of the mutt to the de- 
fendant is void. : 

The plaintiff was appointed by the last 
Matathipathi when he was a minor, and 
a guardian was appointed at the same 
time. He quarrelled with the guardian 
and went to live with the defendant who 
was the head of another mutt. Under the 
inflaence of the defendant, he executed 
the deed in question, but he has since 
returned to the plaint muif and is in pos- 
session of it, = 

The.first question which arises in this 
case is whether this instrament of transfer 
is valid. The case has been put in two 
ways. Jt was said in the first place that 
this was really a nomination of a successor 
by the plaintiff, The ordinary law with 
regard to these institutions is governed by 
the usages of each particular mutt: bub the 
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general usage which is to be presumed to 
exist in the absence of evidence to tha con- 
trary is that the head of the mutt nominates 
his chela during his lifetime to succeed him 
on nis death. The evidence on both sides 
is this, that when the head of a mutt dies 
without nominating a chela, the heads of 
the neighbouring mutis meet and nominate a 
chela. A similar custom has been found 
to exist in the case of Udippi Mutt, 
which is reported as Vidyapurna Tirtha Swami 
v. Vidyanidhi Tirtha Swami (1). That being 
the established usage, the question is, is 
there in regard to this particslar mutt a 
further usage established, viz., that the head 
ofa muff may during his lifetime transfer 
the muli and its property to the head of 
some other mutt? The learned Subordi- 
nate Judge has found that that bas not 
been proved. We are not prepared to differ 
from him. It has not been shown that any 
such transfer has ever taken place with 
regard to this mutt. Exhibits IL and III are 
said to be instances of such transfers with 
regard to other mulis and two or three other 
instances are mentioned by the defendants’ 
lst and 2nd witnesses. But there ` is 
documentary evidence to corroborate only 
“two instances and we think that is not 
sufficient to establish the customas regards 
particular institutions. 

The gift is then sought to bə supported 
as an alienation made by the head of a mutt 
in the exercise of his powers of disposition 
during his lifetime. 

A question whether the decision of a Full 
-Bench of this Court in Katlasam Pillay v. 
Nataraia Thambiran (2) has been affected by 
the later decision of the Privy Council in 
Ram Parkash v. Anand Das (3), as has been 
held ina recent case, has been raised. It 
is unnecessary to consider it inthe present case. 
Even assuming that the law as laid down 
in Vidyapurna Tirtha Swamt v. Vidyanidhi 
Tirtha Swami (1) and Kailasam Pillay v. 
Nataraja Thambiran (2) still holds good, the 
head of a mutt has no right to alienate the 
whole corpus of the muit property or td make 


(1) 27 M. 435; 14 M. L. J. 105. 

(2) 5 Ind. Cas. 4 33M. 265; 7 M. L. T. 1; 19 M. 
L. J. 778. 

(3) 33 Ind. Cas. 583; 43 0. 707; 20 C. W. N. 802; 
14 A. L. J. 621; (1916) 1 M. W. N. 406; 31 M. L. J. 1; 
18 Bom. L. R. 490; 3 L W. 556; 240, L.J. 116; 20 M. 
L. T. 267 (P.0.). 
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any alienation at all, except for proper and 
necessary purposes, and it is not shown that 
‘any such purpose existed in the present 
case. That is quite enough to dispose of the 
case. 


The appeal fails and is dismissed with 


` costs. 


Appeal dismissed, 
V. R. P. 


PATNA HIGH COURT. i 

Seconp OrviL Appear No. 2776 or 1915. 

December 6, 1916. 

Present:—Sir Edward Chamier, Kr., Chief 
Jastice, and Mr. Justice Roe. 
SOMAN KOERI AND OTHERS— DEFENDANTS 
— APPELLANTS 

versus k 
Goshain RAM KINKER DAS AND ANOTHER 
— PLAINTIFF AND DRYENDANT No, 1— 
RESPONDENTS. 

Hindu Law—Joint family—Sale of family property 
by one member alone, validity of—Purchaser, right of, 
to pariition—Euecution, purchaser in, rights of. 

One member ofa joint Hindu family cannot, by 
executing a deed, transfer to another person his 
undivided share in the family property or give that 
person the right to apply for partition. It is other- 
wise where in execution of a decree the undivided 
interest of a member of a joint Hindu family has 
been put up for sale. Inthat case the purchaser is’ 
entitled to sue for partition of the interest purchased 
by him, [p. 228, col. 1.) = 

Appeal from a decision of the District 
Judge, Darbhanga, dated the 12th August 
1915. 2 

Babu Baidyanath Narayan Sinha (for Babu 
Lakshmi Narain Sinha), for the Appellants, 

Mr. Mritunjya Lal, for the Respondents, 


JUDGMENT, 


CHAMIER, C. J.—This was a suit for pos- 
session of 1 bigha 10 cotéas and 16 dhurs 
of land, which the plaintiff said he had pur- 
chased from the first defendant, Jitan Koeri, 
in March 1914. Jt has been found by the 
Courts below that Jitan Koeri was joint in 
estate with several brothers and consequently 
was not entitled to sell his share in the 
family property. The Munsif dismissed the 
suit. On appeal the District Judge held 
that the recital in the sale-deed that the 
vendor was in separate possession of the 
land covered by the sale-deed without any cos 
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sharer, indicated an intention on his part to 
separate from his brothers and that as 
Jitan Koeri had held himself ont as a 
separate owner of the land he should be 
compelled by a Court of Equity to make 
a good title to the property sold by effect- 
ing a separation of his share from the rest 
of the family property. “The learned Judge, 
therefore, allowed the appeal and gave the 
plaintiff a decree for partition of the pro- 
perty in order that he might obtain the 
share of his vendor Jitan Koeri in the 
family property. This decision appears to 
me to be contrary te a long line of decisions 
- to the effect that one member of a joint 
Hindu family cannot, by executing a deed, 
transfer to another person his undivided 
share in the family property or give that 
person the right to apply forpartition. It 
is otherwise where in execution of a decree 
the undivided interest of a member of a joint 
Hindu family has been put up for sale. In 
that case the purchaser is entitled to sue 
for partition of the interest purchased by 
him. Tn the present case there is no reason 
. for departing from the general rule. It 
appears to me that the suit for possession 
of the property should have been dismissed 
and that the District Judge was wrong in 
giving the plaintiff a decree for partition of 
the family property. 


It seems that soon after the transaction 
in question the parties came before a Sub- 
Divisional Magistrate under whose order 
Jitan Koeri deposited in Court the sum of 
Rs. 100, which he had received from the 
plaintiff on account of the share sold. This 
money appears to be still in deposit in 
the Depnty Magistrate’s Court. In my opi- 
nion the plaintiff should be allowed to with- 
draw that money and in addition to that 
to be allowed to recover from Jitan Koeri 
interest on that amount from the date of 
the sale-deed up to the present date. I 
would allow this appeal, set aside the order 
of the District Judge and dismiss the plain- 
tiff’s suit fcr possession as against all the 
defendants but give him a declaration to 
the effect that he is entitld to withdraw 
the deposit in the Deputy Magistrate’s Court 
and give him a decree against Jitan Koeri 
for interest on that. sum at the rate of 
24 per cent. per annum from the date of the 
sale-deed to the date of the suit and from 


the date of the suit to the present date 
at the rate of 6 per cent. per annum. 
The defendants, other than Jitan Koeri, 
will receive from the plaintiff their costs 
in all three Courts. 
Ros, J.—I agree. 
Appeal allowed, 
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MADRAS HIGH COURT. 
Srconp Civit Appears Nos. 168 ro 172 
or 1915, 
October 26, 1916. 
Present:—Mr., Justice Spencer and 
Mr. Justice Phillips, 
THENIRKULAM MUTHUSAMI IYER— 
PLaInti¥F—APPELLANT 
VETEUS 


KALYANI AMMAL AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Hindu Law—Will—Bequest of life-estate with 
absolute estate in remainder—Alienation by female life- 
estate-holder—Contingent reversioner, right of suit by 
— Madras Hindu Transfers and Bequests Act (I Mad. of 
1914), ss. 2,8—-Gift to unborn persons before Act, validity 
of—Act, retrospective effect of—-Appeal—Decision under 
existing law-—-Change in law, pending appeal—Appel- 
late Court, duty of—Civil Procedure Code (Act V of 
1908), O. XLI, r. 38-—Limitation Act (IX of 1908), 
Sch. I, Art, 125, scope of—Applicability to suits by 
contingent reversioners, when absolute estate inter. 
vening—Declaratory decree—Discretion of Court— 
Specific Relief Act (I of 1877), s. 42. 

Madras Act I of 1914 is a declaratory Act and has 
a retrospective effect. Gifts or bequests made to 
unborn persons before the passing of the Act are 
validated by it. [p 224, col. 2; p. 225, col. 1.] 

Kudapa Venkayamma v. Kakarla Narasamma, 35 
Ind. Cas 160; 31 M. L. J. 33; 20 M, L. T. 221; 4 L, 
W. 189, referred to. 

A decision, therefore, declaring such a gift invalid 
given before the passing of the Act can be set aside 


- by the Appellate Court after its enactment. [p. 225, 


col. 1.] 

Under Order XLI, rule 3,an Appellate Court iy 
not limited to determining the question whether the 
original Court was right according to the law in 
force at the time of its judgment. It can pass such 
further decree or order that may be necessitated by 
the introduction of new laws during the pendency 


-of the appeal to avoid unnecessary multiplicity of 


proceedings [p. 225, col. 1.] 

Gorakala Kanakaiya v. Janardha Padhi, 8 Ind. Cas, 
736; (1910) M. W. N. 841; 9 M. L. T. 64; 21M. LJ. 
31; 36 M. 439 and Govinda Parama Guruvu v. Bothasi 
Dandasi Pradhanu, 7 Ind. Cas. 74; 20 M. L.J. 528; 
8 M. L. T. 136; (1910) M. W. N. 33], roferred to, 

A. reversioner cannot maintain an action to declare 
an alienation by a female life-cstate-holder inopera- 
tivo where there is an absolute estate intervening in 
favour of another female. [p. 225, cols, 1 & 2.] 

Venkatanarayana Pillay v. Subbammal, 29 Ind, Cas. 


` 298; 38 M. 406; 28 M. L. J. 585; 17 M. L. T, 435; 21 


0, L. J. 515; 17 Bom, L. R, 468; 19 0. W. N. 641; 2 


gi, * 
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L. W 596; (1915) M. W. N. R55; 421. A. 126; Run: 
‘Anand Kunwar v. Court of Wards, 6 C. 164; 8 O. Le 
R. 381; 8 L A. l4; 4 Shomo L R. 7R; 4Sar. P. C. J. 
197; 5 Ind Jur, 161; Hefique and Jackson's P. O. No. 
63; 3 Ind. Dec. (x. s 495 and Chidambara Reddiar 
v. Nallammal. 5 Ind. Cas. 164; 33 M.410;7 M. DL. 


T, 44, 1eferred to. ; $ 
A declaratory decree js & matter of discretion 


vi 226, col 1. 
aa v aa Kunwari, 40. 190; 
30. L. BR. 31:51. A. 149 8 Suth P. G. J. 640; 3 Sar. 
P. ©. J. 827; 2 Ind Jur. 65 ; 2 Shome L. R 21; 2 Ind. 
Dec. (x. 8.) 12), referred to. 

Second appeals against the decrees of the 
District Court, Tinnevelly, in Appeal Suits 
Nos. 49 to 53 of 1914, preferred against 
those of the District Court, Tinnevelly, in 
Original Suits Nos. 9, (0, 11 and 12 of 1912 

spectively. 
ere T. R. Ramochandra Aiyar and N. A. 
Krishn Aiyar, for the Appellants. 

Messrs. CO. V. Ananthokrishna Atyar, T. 
Broman Unni and K. S. Jayarama Atyar, for 
the Respondents. 

JUDGMENT. 
In 8. A. No. 168 or 1915. 


This sait was brought to have an aliena- 
tion made by a Hindu female declared to be 
void. The plaintifs grandfather, Mutha Iyar, 
by whom he was adopted as a son, demised 
by a settlement-deed of the year 1889 
certain properties of the value of Rs. 5,500 
in favonr of Kalyani Ammal, his daughter 
by his second wife, inorder that “she should 
enjoy them during her lifetime and that 
after her, they should be enjoyed with all 
rights by her sons and daughters who may 
be alive.’ The plaint alleges that out of 
the said properties, Kalyant Ammal, who is the 
first defendant, had in 1907 alienated certain 
jmmoveable property without necessity by a 
deed ot exchange in favour of the third defend- 
ant. 

The lst defendant has a daughter, second 
defendant, who was born in 1849. As she 
was unborn at the date of the execution of 
the settlement-deed,the main questiou to be 
decided was, whether the disposition in her 
favour was valid, The District Muunsif held 
that it was valid under Hindu Law. An 
appeal was preferred from his decision on 
January 28th, 1914, and was heard and decid- 
ed on October 31st, .yi4. Between the filing 
and the disposal of the appeal, Madras Acil 
of 1914 came into force. Section 3 of this 


Act declares that transfers and bequests may 
be validly made in favour of unborn persons, 
The District Judge, therefore, applied the 
provisions of this Act and dismissed the 
appeal, holding that the plaintiff not being 
at present a reversioner had no right of suit. 

It is now contended on the plaintiff’s behalf 
that he was tke nearst reversioner at the 
time when he instituted his snit, seeing that 
the 2nd defendant acquired an interest by 
virtue of an enactment which came into force 
after the suit was decided in the first Court 
and while an appeal was pending. Jt is ar- 
gued that the law applicable to this suit will 
be the law as if stond at its institution on 
January 3rd, 1912; further, that as the 2nd 
defendant has precluded herself from suing 
by colluding with the lst defendant and set- 
ting up her mother’s absolute right, he is 
entitled to sue for the preservation of the 
estate and thathe does soon behalf of the 
general body of reversioners. It is not 
necessary to go into the question whether this 
disposition in favour of unborn persons was 
valid even under the general law applicable 
to Hindus before the passing cf Act I of 
1914, as the District Munsif held that it was; 
for we aresatisfied that the Act was rightly 
applied by the District Judge to the facts of 
the present case. 


The Act is by nature a declaratory one, 
and therefore it cannot be argued that it 
must not be construed so as to take 
away previous rights (vide Maxwell on 
the Interpretation of Statutes, 5th Edition, 
page 361). Sestion 2 declares: “In the 
case of transfers inter viros or Wills 
executed before the date of this Act, the pro- 
visions of this Act shall apply to such of the 
dispositions thereby made as are intended to 
come into operation atatime which is subse- 
quent to such date.” In Kudapa Venkayamma 
v. Kakarla Narasanma(‘),the provisions of the 
Act were applied retrospectively to dispositions 
uudera Willin favour of persons. who were 
not in existence at the death of the testator, 
although the Will was made long before the 
Act was passed and although the suit, like 
the present suit, was instituted in 1912 before 
the passing of the Act. We see no rəason to 
differ from that decision and are of opinion 


(1) 35 Ind. Cas. 159; 31 M. L. J. 33; 20. T 
221; 4 L. W. 189. - 
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that Act Iof 1914 has retrospective effect. 
So far as second defendant’s rights under 
the Will are concerned, section 2 (2) expressly 
gives retrospective effect to the disposition 
under the Will. This being so, plaintiff’s 
rights must also be retrospectively affected 
by necessary implication. 

As was pointed out in Gorakala Kanakayya v. 
Janardha Padhi (2), the authority of an Ap- 
pellate Court is notlimited to determining the 


question whether theoriginal Court was right 


according to the law in force at the time of its 
judgment. Under Order XLI, rale 33 of 
the Code of Civil Procedure, an Appellate 
Court is entitled.to pass such further decree 
or order as the case may require, the object 
being, as explained in Govinda Parama 
Guruvu v. Bothasi Dandasi Pradhanu (3), to 
avoid unnecessary multiplicity of proceedings. 
In that case a ryot was allowed to plead in 
appeal a right of occupaney which had been 
conferred on him by section 6 of the Madras 
Estates Land Act, although, when the Court 
of first instance passed a decree for ejecting 
him, the said Act had not come into force. 

As regards the plaintifi’s right to obtain a 
declaratory decree, it may by observed in the 
first instance that he is not at the present 
date the nearest reversioner to the property 
in suit, if as the settlement deed implies, the 
children of Ist defendant who survive their 
mother are to take anabsolute estate at her 
death. Besides 2nd defendant who is stilla 
minor, other children may be born or adopted 
during the lst defendant’s lifetime, 

Article 125 of the Limitation Act, as point- 
ed out by their Lordships in the Privy Council 
decision in Venkatanarayana Pillai v. Subbam- 
ma (4), contemplates suits for a declaration 
that an alienation effected by a Hindu female 
life-owner is not binding being brought 
by the person who, if the female died at 
the date of instituting the suit, would 
be entitled to possession. At the date of 
instituting this suit if Kalyani had died, 
the 2nd defendant would certainly have 
been entitled to possession unless the creation 


of an interest in favour of an unborn person 

(2) 8 Ind. Cas, 736; 86 M. 489 at p. 444; (1910) M. 
W. N. 841; 9 M. L. T. 64; 21 M. L. J. 81. 

(8) 7 Ind. Cas. 74; 20 M. L, J. 628; 8 M. L. T. 135; 
(1910) M. W. N. 331. 

(4) 29 Ind. Cas. 295; 38 M. 406; 28 M. L. J. 535; 17 
M. L. T. 485; 21 0. L. J. 515; 17 Bom. L. R. 468; 19 ©. 
W. N. 641; 2 L. W. 596; (1915) M. W. N, 555; 42 L A. 
125, 
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be held to be void at its inception. 

The principle laid down in a previous 
decision by the Privy Council, Rant Anand 
Kunwar v. Court of Wards (5), was 
that although a contingent reversionary 
heir may bring a suit of this nature, yet 
as a general rule if must be brought by 
the presumptive reversionary heir, that is, 
the person who would succeed if the life- 
owner were to die at that moment. This 
principle was held in OChidambara Reddiar 
v. Nallammal (6) to be inapplicable to a 
case where the nearer heir is a female 
and as such is entitled only to a limited 
estate. It would apply when a female 
entitled to an absolute estate intervenes. 

Thus the plaintiff in the present snit 
has no present right to impeach the alien- 
ations made by the Ist defendant, unless 
he can show either that the demise in 
favour of the unborn children of Ist defend- 
ant was void in law, or that if it was 
not void, the interest thereby created in 
favour of 2nd defendant as well as that 
of isi defendant were those of limited 
owners. We are not prepared to find for 
him on either of these legal sontentions. 
But his Pleader quotes Rant Anand Kunwar 
v. Court of Wards (5) for the further pur- 
pose of showing that if the heirs nearer in 
succession collude with the life-owner, a more 
distant reversioner may sue. 

In this case defendants Nos. 1 and 2 put in 
a joint written statement, asserting that 
under- the deed of settlement the Ist defend- 
ant became absolutely entitled to the pro- 
perties given to her thereby. It was also 
put forward that if this was not the right 
construction to be put on the document, the 
plaintiff was still not entitled to succeed. 


The construstion of the document depend- 
ed on the interpretation to be put upon 
it in a Court of Law. It is not known 
what view the minor will adopt as to her 
rights when she attains majority. At 
present she is under the control of her 
father and mother who have merged her 
interest in their own. The circumstances, 
therefore, are not such as to justify a 
presumption that she will not assert her 


reversionary rights when she becomes a 
(5) 6 C. 764; 8 C. D. R. 881; 81. A. 14; + Shome L. 
R. 78; 4 Sar, P. C. J. 195; 5 Ind. Jur. 161; Bafique and 
Jackson’: P. O. No. 63; 3 Ind. Dee. (x. s.) 495. 
(6) 5 Ind. Cas. 164; 83 M. 410; 7 M, L. T. 44. 
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major, and there is certainly no evidence 
that -when plaintiff filed his suit he was 
aware that the presumptive reversioner 
(2nd defendant) was colluding with lst 
defendant, 

-A declaratory decree isa matter of discretion 
[oide Doorga Persad Singh v. Docrga Kunwari 
(7)], and we think that the District Judge 
exercised a sound discretion in refusing to 
give the plaintiff the relief sought in his 
plaint, seeing that there is already one and 
there may intime be more than one pre- 
ferential heir to him. 

- This second appeal is dismissed with 
costs (one set). 

In the District Munsif’s Court the plaint- 
iff succeeded on the issne as to adoption and 
to a great extent on other issues. We direct 
each party to bear his-own costs in the 
Court of first instance and that the order 
of the lower Appellate Court as to costs of 
the first appeal do stand. 

The decisions in Second Appeals Nos. 169 
to 172 will follow this judgment. 

Appeals dismissed. 

V.R.P. 

(7) 40. 190;3 C. L. R. 31; 5 T. A. 149; 3 Suth. P. C 


J. 540; 3 Sar. P. ©. J. 827; 2 Ind. Jur. 650; 2 Shome T: 
R. 21; 2 Ind. Dec, (xN. s.) 121. 





CALCUTTA HIGH COURT. 

Rowe Nasi No. 681 or 1916. 
January 9, 1917. 
Present:—Mr, Justice Fletcher and 
- Mr. Justice Richardson. 

TEKAT MAL OSWAL— DEFENDANT No, 3 
~- PETITIONER 
versus 
ANANDA MOY BASU~P tarntivr— 
Opposite PARTY., 


Civil Procedure Code (Act V of 1908), Sch. IE, r. 1— 


Arbitration and award— Omission of one party to sign 
petition of reference, effect of. 

The omission of one of the parties to a case refer- 
red to arbitration to sign the petition of reference is 
not conclusive that he was not a party to the refer- 
ence, and the award will notbeinvalid merely on the 
ground of such omission. [p. 227; col. 1.] 

Rule against the order of the Munsif, Second 
Court, Gaibandha, in Title Suit No. 963 of 
1913. : 

FACTS material to this report will 
appear from the following verified petition 
of the defendant No. 3:— 


` 
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1. “That the above named plaintiff who 
is a Mukhtear instituted a Title Suit No. 
963 of 1913 in the Court of the ‘“Munsif.., 
teresessseesseeeestOr declaration of title and 
possession of about 32 kottas of land ..... ; 

2. “Thatin the said suit the defendant 
No. 2 duly entered appearance and filed a 
written statement through his Pleader......... 


3. “That the matter in dispute on the 
joint petition of the plaintiff and the defend- — 
ants Nos. 1 and 2 only was referred to the 
arbitration of Babu Sasankhu Mohon 
Bhattacharyya and Babus Tarasundar Roy 
and Benimadhab Das, Pleaders for the plaint- 
iff, on the llth December 1914, to which your - 
petitioner, however, was no party. 

4, “That the said arbitrators filed their 
award on the 24th January, and a decree was 
made accordingly on that date aguinst all 
the defendants. 

5. “That-against the said decree an appeal 
was preferred by defendants Nos. 1 and 2 
and the said appeal was allowed and the 
case remanded to the Court of first instance 
and was decreed over again on the arbitra- 
tors’ award... .....ccceuseeers 

On the above facta the petitioner moved the 
High Court for setting aside the decree on 
the award, on the ground amonget others 
that the decreeon the award was without 
jurisdiction as the one of the parties did 
not sign the petition for reference to arbitra- 
tion. 

At the hearing of the Rule it was con- 
tended that the whole arbitration proceeding 
was invalid, inasmuch as one of the parties 
to the suit, against whom the decree on the 
award was made, did not sign the petition ` 
for reference to arbitration. Rulel of the 
Second Schedule requires that the application 
for reference to arbitration must be in writing, 
but there was no written application by one 
of the parties against whom the award was 
made. The following cases were referred 
to in the course of argument, Joy Prokash 
Lally. Sheo Golam (1); Lal Mohan Pal v. 
Surya Kumar Das (2); Chairman of the 
Purnea Municipality y. Siva Sankar Ram (3); 


11 C. 37; 5 Ind. Dec. (N. s.) 782, 
(2) 110, W.N. 
33 C. 899, 


nd 
1162, 


Vol. XXXVII] 


MURUGAPPA CHETTY v. VYAPURI CHETTY. 


Stvalinga Pillai v. Marutha Pillai (4); Shama 
Sundram Tyer v. Abdul Latif (5) and Abdul 
Hamid v. Riaz-ud-Din (6).- 
Sir Rash Behari Ghose and Babu D. N. 
Bagchi, for the Petitioner. 
Babus Girija Prasanna Sanyal and Atul 
Chunder Gupta, for the Opposite Party. 
JUDGMENT.—This Rule must be discharg- 
ed. The point now sought to be raised on 
behalf of the petitioner was never raised in 
the Court below and the mere fact that 
one of the parties did not sign the petition of 
reference is not conclasive that he was not a 
party to the case sent to the arbitrators. 
The Rule is accordingly discharged with costs, 
two gold mohzrs. 


Rule discharged. 


(4) 14 Ind. Cas. 562. : 
(5) 27 C. 6l; 4 O. W. N. 92; 14 Ind, Dee. (N. s.) 41, 
(6) 30 A. 32; A. W. N. (1907) 273; 4 A. L. J. 691. 
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MADRAS HIGH COURT. 
ORIGINAL SIDE Appeat No. 99 or 1915. 
October 6, 1916. 
Present: — Mr. Abdur Rahim, Officiating 
‘Chief Justice, and Mr. Justice 
Seshagiri Aiyar. 

K. MURUGAPPA CHETTY~— Priaintire— 
APPELLANT 

versus 7 


P. VYAPURI CHETTY AND anotaer— 


DEFENDANTS— RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Arts. 85, 64— 
Balance, striking of, effect of—Account, mutual, open and 
current, settlement of—Settled account- Promissory 
note executed on settlement of accownt—Suit on pro-note 
withdrawn— Cause of action, original, whether can be 
relied upon. ` 

A mere striking of the balance, not signed by the 
debtor, is not a settlement of account and does not 
furnish a cause of action as on an account stated 
under Article 64 of the Limitation Act. [p. 229, col, 
1j 

There can bo a settlement of a mutual, open and 
current account without there being a stated account, 
[p. 229, col. 1.] 

Lakshmayya v. Jagannatham, 10 M. 199; 3 Ind. Deo. 
(x. s.) 891; Jalim Singh Srimal v. Choonee Lal Johurry, 
11 Ind. Cas. 540; 15 C.W. N. 882; Gonesh Lal v. Sheo 
Golam Singh, b O. L. R. 2lland Laljee Sahoo v, 
Roghoonundun Lall Sahoo, 60, 447; 3 Ind. Dec. (N. s.) 
291, referred to. 

Marimuthy v. Saminatha Pillai, 
Dec. (nN. s.) 615 and Aiyasami Chetty v. Chinnia 
Nainar, 34 Ind. Cas. 481; 3 L. W. 388, explained. 
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Plaintiff purchased in Court auction certain out- 
standings due to a firm of commission agents. Defend- 
ants Nos. 1 and 2, who were partners, were among 
the debtors. The former executed a promiscory note 
in favour of the plaintiff in respect of the debt and 
promised to obtain the signature of the latter, but 
failed to do so. A suit was brought against him on 
foot of the pro-note, but was withdrawn. Plaintiff 
subsequently sued both defendants on the original 
cause of action: 

Held, that the plaintiff was entitled to fall back on 
the original cause of action. [p. 229, col. 2; p. 280, 
col. 1.) : 


Appeal from the judgment of the Hon’ble 
Mr. Justice Bakewell, dated 22nd October 
1915, in the exercise of the Ordinary Original 
Civil Jurisdiction of this Court, in Civil Suit 
No. 400 of 1914. 

Messrs. Venkatasubba Rao 
krishnayya, for the Appellant. 

Messrs. E. S. Ohidambaram Pillai and P. 
N. Marthandam Pillat, for the Respondents, 


‘JUDGMENT, 


SesHAGIRI Atyar, J.—The case is by no 
means free from difficulty. If the parties 
had been allowed to adduce all the evidence, 
the points arising for decision could have 
been more easily solved; but that has not 
been done. 

I accept Mr. Venkatasubba Raos state- 
ment that the learned Judge heard evidence 
only on the question of limitation, and that 
the case was stopped after that. Mr, Marthan- 
dam Pillai said that he was not in a position 
to contradict the statement. The nature of 
the questions put tothe solitary witness 
examined in the case, the state of the records 
and the judgment of the learned Judge 
support-+the statement made by the learned 
Vakil at the Bar. 

Now as to the facts, a firm known by 
the name of Salamangalam Murugappa 
Chetty, A. Venkataperumal Chetty & Co., 
carrying on business in Madras acted as 
commission agents for the sale of goods 
consigned by the defendants between 
September 1909and May 1911. The Madras 
firm advanced money on the goods from time 
to time, for which they charged interest. 
They were also entitled to commission. The 
firm became practically insolvent about the 
beginning of 1911. By Exhibit A the 


and Radha- 


. plaintiff in this case and four others were 
21 M. 366; Ind. | 


appointed trustees to collect the outstandings 
of the firm and to makea distribution in 
favour of the creditors. One Thayaramma 
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sued the trustees for dissolution of partner- 
ship and other reliefs: Civil Suit No, 292 of 
1911. A Receiver was appointed in the 
course of the suit io manage the affairs of 
the firm. The Receiver put up the ontstand- 
ings due tothe firm to austion, and ths 
present plaintiff, with tbe permission of the 
Court, became the purchaser. 


The sale was onthe 9th of November 
1912, and the conveyance by the Receiver 
was onthe 2nd of January 1913. I have 
thus far traced the title of the plaintiff. 

Before the firm made over its assets to 
trustees, there was an attempt at a settlement 
of accounts between the firm and the 
defendants. What actually happened has not 
been fully elicited. As a result of the 
negotiations, a promissory note was executed 
on the 12th of September 1911 (Exhibit D). 
It purports to proceed from both the defend- 
ants but is signed only by the lst defend- 
ant. The firm sued the lst defendant 
alone on the note in Civil Suit No. 12 of 
1912. I shall have to refer to if more in 
detail later on. Asa result of his statement, 
the firm withdrew the suit with liberty to 
sue again. This was onthe 26th of Novem- 
ber 1912 (Exhibit II). The present suit is 
against both the defendants on the original 
cause of action, ignoring the promissory 
note. 

The lst defendant’s case is that the set- 
tlement evidenced by the promissory note 
bars the suit. The written statement spells 
as if he pleaded payment. However, I 
accept the interpretation suggested that it 
only refers to the adjustment and not to any 
payment. He also pleads the bar of 
limitation. The 2nd defendant says that 
nothing is due, that the lst defendant is 
not his partner and that the claim is barred 
by limitation. 

Issues relating to the competency of the 
plaintiff to maintain the suit, to the partner- 
ship between the defendants, to limitation 
and to the settlement of the amount due 
were raised, 

The learned Judge’s view apparently was 
that the original cause of action was not open 
to the plaintiff because of the promissory 
note, and that as the suit on the note would 


be barred, the plaintiff can have no remedy 


in this suit. 
‘In this Court, in addition to arguments 
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advanced to support the conclusions of the 
learned Judge, contentions were put forward 
on all the issues raised in the case with a 
view to support the judgment. 

[regret my inability to accept the view 
of the learned Judge. Considerable reliance 
was placed upon a note made by the learned 
Judge in the course of the hearing. The 
note is “plaintiffs Vakil admits the settle- 
ment mentioned in the 5th issue.” The 
learned Vakil who conducted the case has 
stated explicitly before us that the admission 
related to the willingness of the -firm to give 
up Rs. 4,000 and to take a promissory note 
for Rs. 2,500 in full satisfaction of all claims, 
and not to the validity or to the binding 
character of the settlement. This statement 
was not contradicted by the learned Vakil 
for the respondent. If the statement was 
construed as admitting that the original debt 
was extinguished by the promissory note, 
there was no necessity to proceed any 
further. As a matter of fact, even after 


this admission, a witness was examined ‚on 


the issue as to limitation. In my opinion, 
this statement should not be regarded as 
having conceded anything more than what 
the learned Vakil says he conceded. 


I shall deal tirat with the question of 
limitation. i fail to see how the 2nd 
defendant can plead the bar. He was not 
sued on the note,as he did not sign it. 
The cause of action against him is on the 
original dealings. His case is that the lst 
defendant is not his partner and that he 
is not bound by any settlement to which 
the Ist defendant was a party. The 
statement in the plaint that the defendants 
had dealings as a firm is put in to make 
them jointly and ‘severally liable. If the 
2nd defendant is not a partner and if the 
accounts, as alleged by him, do not show 
any liability, the suit must fail as against 
him. That is on the merits. 1 fail to 
see how it is open to him to plead the 
bar of limitation on the ground that there 
was a settlement, when his whole case is 
that the settlement is not binding on him. 

The learned Vakil for the respondent con- 
tended that Article 85 of the Indian Limita- 


‘tion Act was inapplicable inasmuch as there 


was a settlement in fact, whatever may 
have been its legal consequences. The so- 
called settlement is only a striking of th 
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-balance dne on that date. Tt not 
signed by either of the defendants. It is 
clear that this entry in the books will 
not furnish a cause of action as on an 
account stated under Article 64 of the 
Limitation Act. The mere fact that balances 
were struck will not close the accounts, 
The decision in Lakshmayya v. Jagannatham 
(1) proceeds on this view, The decision 
in Marimuthu- v. Saminatha Pillai (2), to 
which our attention was drawn, only lays 
down that a mutual, open and current 
account can be settled so as to give rise 
to a suit for money due. The ‘ques- 
tion of limitation was not decided in this 
case, Aiyasamt Chetty v. Chinnia Nainar (3) 
is to the same effect. I may cite another 
case, Jalem Singh Srimal vy. Choonee Lal 
Johurry (4) which decides in effect that 
a settlement of a mutnal, open and current 
aceount need not be such as to invite 
Article’ 64 of the Limitation Act. This 
is clear, There can be a settlement without 
there being a stated account. The fact 
that on the date of the suit, there was 
no running account does not affect Article 
85. See Gonesh Lal v. Sheo Golam Singh 
(5), Laljee Sahoo v. Roghoonundun Lall Sahoo 
(6) and Lakshmayya v. Jagannatham (1). 
16 was conceded that if Article £5 applied, 
the suit would be in time. I am, there- 


is 


fore, of opinion that there must be a 
trial in this case as regards the 2nd 
defendant. 


The case of the Ist defendant is some- 
what different Heit was who settled the 


amount due. He signed the promissory 
note When sued on the note, he pleaded 
that the note was ineffectual us it was 


not signed by the 2nd defendant, that he 
signed the note only on the understanding 
that the 2nd deferdant also would join 
in its execution, and ‘stated distinctly 
“that there was no concluded and binding 
contract to pay the amount of the said 
promissory note, and that no obligation 


(1) 10 M. 199; 3 Ind.$Dec. (x s.) 891. 
(2) 21 M.366; 7 Ind. Dec. (x, s.) G15. 
(8) 34 Ind. Cas. 431; 3 L. W. 388. 

(4) 11 Ind. Cas, 540; 15 C. W. N. 882. 
(5) 5C. L. R. 21). 

(6) 6-0. 447; 3 Ind.:Dee, (w..s.) 291 
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to pay arose thereunder.” Mia present plea 
is that the promissory note isa bar to the 
suit and that there is also the bar of 
limitation. If this defendant is entitled to 
these legal defences notwithstanding the 
manifest dishonesty of his present plea, 
the suit must fail as against him. But I 
am nnable, as at present advised, to con- 
clude that the records in this case-compel 
us to exonerate him. What he may be 
able to establish at the trial, I need not 
specalate upon. His Vakil stated that he 
having been a party to the settlement, 
the suit against him must be based on 
that contract and on nothing else. But 
the question has to be found whether 
there was a contract or whether there was 
simply an inchoate attempt at a settlement 
Further, supposing that there was a 
settlement which furnished the ground of 
claim against him, and that Article 115. 
would apply to his case, as held in 
Jalim Singh Srimal v. Choonee Lal Johurry 
(4), the further question would arise as 
to when the breach arose. The breach may 
have been the failure to obtain the consent 
of the 2nd defendant. It may have been 


later. The applicability of Article 115 was 
not suggested or argued in the Court 
below and, therefore, no evidence was 


directed to it. As at present advised, I 
am not prepared to hold that the claim 
against the Ist defendant is on the face 
of it barred by limitation. 


I ought to have noticed ‘earlier another 
point pressed before us by the learned 
Vakil for the respondent. His argument 
was that under Exhibit C, the conveyance 
from the Receivér, the plaintiff purchased 
only the right to sue on the contract 
which was the basis of the claim in 
Civil Suit No. 12 of 1912, and that it is 
not open to him to fall back upon the 
original cause of action. I see no force 
in this contention. The sale of the ont- 
standings was on the 9th of November 
1912. The suit was withdrawn on the 
96tk cf November 1912. The conveyance 
was actually executed on the 2nd of 
January 1913. Claase 1 of the conveyance 
begins with the statement: “All the out- 
standings due to the business carried on 
under the name and style of Salamangalam 
Murugappa , Chetty, Appala Venkatesa- 


230 
BACHHU RAM V. CHUNDER TAWAIF, 


perumal Chetty & Co. at No. 189, Anna 
Pillai Street, George Town, Madras, 
including the ontstandings in respect of 
which suits were pending on the 9th 
November 1912.” Then the alause 
enumerates the suits and opens with the 
words “including the outstandings, 
eta.” Iam unable to regard the enumera- 
tion as exhausting the preamble. Clauses 
(a) to (c) were apparently put in ex majori 
cautela. They were intended to enable the 
purchaser to prosecute the suits, if he 
chose, not to preclude him from relying 
upon the original cause of action, if he 
found the suit defective. In fact, the suit 
was withdrawn when the conveyance was 
executed. I am, therefore, unable to hold 
that the plaintiff should not fall back on 
the original cause of action. E 

I must point out that the pleadings in 
this case ought to have been fuller, We 
often come across very prolific statements 
in the plaints, The mesent esse orrs the 
other way. The reasons for the failure 
of the previous litigation and why the 
present suit against both the defendants 
became necessary ought to have been 
stated in some detail. 
_ Qn the whole, I have come to the 
conclusion that the judgment of the learned 
Judge should be reversed and that the 
suit should be remanded for disposal on 
the merits. Costs to abide the result. 

ABDUR Ranim, Orra. O. J.—I agree. 

Appeal allowed; Case sent back. 
V.R.P, 





`’ PATNA HIGH COURT. 
Civit Revision No, 79 or 1916. 
December 7, 1916. 
Present:—-Mr, Justice Jwala Prasad, 
BACHHU RAM—Puainiire— 
PETITIONER 
veETSUS 


CHUNDER TAW AIF—Derenpant— 


Opposite Parry. 

Contract Act (IX of 1872), ss. 2cl. (a), 40— Con- 
s.deration, failure of- Contract jor personal service— 
Performance by third person, effect of. 

Defendant agreed to pay Rs.5 per mensem to 
plaintiff for life in consideration of the latter 
having the former trained in the art of singing and 
dancing st his own cost. It was found that plaintiff’s 
sister, and not plaintiff himself, had rendered those 
services for defendant: 

Held, that the contract wag one for personal service 
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said to be rendered by plaintif and as plaintif him- 
self had done nothing for defendant, there was no 
consideration for the contract and defendant could 
not be held liable to pay anything under the agree- 
ment to plaintiff. 

Appeal against the order of the Munsif, first 
Court, Muzafferpur, dated the ‘10th 
April 1916. 

Mr. Muhammad Mustafa Khan, for the Ap- 
plicant. 

Mr. Rajendra Pershad, for the Opposite 
Party, 

JUDGMENT.—The plaintiff is the appli- 
cant in this case. He brought the suit in 
the Court of Small Causes at Muzafferpur for 
recovery of certain sums based upon a regis- 
tered agreement executed in his favour on 
the 29th April 1911 by the defendant. By 
the agreement, the defendant agreed to pay 
Rs. 5 per mensem to the plaintiff for life, and 
the consideration for this agreement, as set 
forth in the document, is that the plaintiff 
got the executant trained in the art of sing- 
ing and dancing at his own cost. 

The lower Court has held as a matter of 
fact that the plaintiff took no part in the 
teaching or the sheltering of the defendant 
and thatthe promise to pay him Rs. 5 per 
mensem for life is entirely gratuitous, and - 
is, therefore, void. As the consideration of 
the agreement has failed according to the 
finding of the Court, the plaintiff has no 
cause of action and the suit has been rightly 
dismissed. No law or authority has been 
quoted on behalf of the applicant to show 
that the view taken by the Court below is 
wrong. Itis contended by the learned Vakil 
for the appellant that, as the Court below 
has found that the sister of the plaintiff 
sheltered the defendant, brought her up, anden- 
gaged a teacher for her, the lower Court should 
have held that there was a valid considera- 
tion in the bond and should have decreed the 
plaintiff’s suit Ido not see any substance in 
the contention. The contract was in con- 
sideration of a personal service said to have 
been rendered by the plaintiff. Whatever 
msy have been her gratitude towards the 
sister of the plaintiff, the plaintiff himself 
did nothing for the defendant. There is no 
consideration for the contract and the defend- 
ant is not atall bound to pay anything to 
the plaintiff. I decline to interfere with the 
view taken by the lower Court. The 
application ig dismissed with costs. 

Application dismissed, 
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MADRAS HIGH COURT. 
ÅPPEAL against APPELLATE OrDER NO. 27 
or 1916. i 
November 28, 1916. 

Present:—Justice Sir William Ayling, KT, 

and Mr. Justice Kumaraswami Sastri. 

USSAM KASSIM SAIT— ÅSSIGNEE oF 

THE DEOREE —PETITIONER—ÅPPELLANT 

versus 
PALAT MAMMAD KOYA AND OTHERS— 
JUDGMENT-DEBTORS AND ORIGINAL 


DECREE-HOLDERS— RESPONDENTS. 

Civil Procedure Code (Act Y of 1908), O. XXI, r. 16 
— Euecution, application for, by transferee of deeree— 
Official Receiver, objections by, validity of— Provincial 
Insolvency Act (IIT of 19C9), 8. 87—‘ Void, meaning of. 

The word ‘void’ in section 87 of the Provincial 
Insolvency Act only means voidable. [p. 281, col. 2.] 

Official Receiver of Trichinopoly v. Somasundaram 
Chettiar, 34 Ind. Cas. 602; 30 M. L. J. 415, referred 
to. s 

It is not open to an Official Receiver to object to 
the execution of a decree by a person to whom it 
has been transferred under Order KAI, rule 16, 
Civil Procedure Code, on the ground that the 
transfer was void or fraudulent, unless he has 
obtained an order under section 37 of the Provincial 
Insolvency Act. [p. 281, col. 2; p. 232, col. 1.] 

Asad Ali Molla y. Haider Ali, 6 Ind. Cas. 826; 88 C. 
18; 14 C, W. N. 918; 12 C. L. J. 180, referred to, 


Appeal against the decree of the Court of 
the Temporary Subordinate Judge, Palghat 
at Calicut, in Appeal Suit No. 350 of 1915, 
preferred against that of the Court 
of the Principal District Munsif, Calicut, in 
‘Execution Petition No. 1396 of 1914, in 
Original Suit No. 593 of 19133. 


FACTS material for the purpose of 
report appear clearly from the judgment. 


Mr. C. V. Ananthakrishna Adyar, for the 
Appellant.— Both the Courts are entirely in 
the wrong; they cannot refuse execution at the 
instance of the assignee of the decree-holder, 
when the assignment is for consideration 
and has not been seb aside under section 
37. The Receiver in order to obtain exe- 
eution must have the transaction annulled, 
as it is not seb aside, it is only voidable 
and is in force until set aside. 


The Official Receiver merely represents 
the body of creditors and not the trans- 
feror. 

Mr. O. Madhavan Nair, for the Respond- 
ents.— The Official Receiver has now put 
‘In an application for execution of the 
decree and should have been heard on 
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his objections to the appellant's application 
for execution of the decree. 


JUDGMENT.—<Appellant in this case 
sought to exeaute a decree assigned to him 
by a decree-holder, who became insolvent 
within three months of the assignment. The 
District Munsif to whom the application 
for execution was made issued notice to the 
Official Receiver, and on the latter’s ob- 
jection declared the assignment to be fraudu- 
lent and void under section 37 of the Pro- 
vincial Insolvency Act and refused to allow 
execution. The Subordinate Judge on ap- 
peal took the same view. Hence this second 
appeal, 

Whatever discretion may still rest in the 
Court to refuse execution, provided the con- 
ditions of section 1 of Order KAT, rule 16, 
of the Code of Civil Procedure are com- 
plied with, and it has been held in Asad Als 
Molla v. Haider Ali (1) that there is none, 
it is clear that the Court can only take into 
consideration objections which may be put 
forward by the persons to whom notice has 
to be given, that is, the transferor and the 
judgment-debtor. There is no question of 
the judgment-debtor here: and the present 
objection is not one which could be taken 
by the insolvent transferor. It has not been 
denied that this transfer was for consider- 
ation, and was intended totake effect. The 
objection put forward by the Official Receiver 
is not as representing the transferor, but the 
latter’s creditors. 

Mr Madhavan Nair pointed out that the 
Official Receiver has himself applied for 
execution of the decree: and that on this 
ground his objection should have been heard 
by the District Munsif. This would be so, 
if the assignment were wholly void ab 
initio, but although the word “void” is used 
in section 37 of the Provincial Insolvency 
éct, it is clear from the context that it 
only means voidable, Otherwise it would 
be unnecessary to provide for an order of 
the Court annulling the transaction [eide 
also Official Receiver of Trichinopoly v. Noma- 
sundaram Ohettiar (2)]. The Official Receiver 
has, therefore, no status to execute the 


(1) 6 Ind. Cas. 826; 38 C. 18 at p. 21; 140. W, N. 
918: 12 0. L. J. 180 
(2) 84 Ind. Cas. 602; 30 M, L. J. 415, 
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decree until he has obtained an order from 
the District Court under section 37. This 
is his proper course, and if he applies to 
the District Court for such an order, it 
will be open to the District Court to grant 
au interim stay of execution of this decree. 

We must seb aside the orders of the 
lower Courtsand direct the District Munsif 
to restore appellant’s execution petition to 
. Sle and dispose of it according to law. 

All costs of both partiesin this proceeding 
willbe paid out of the insolvent’s estate. 

Appeal allowed, Case remanded. 
VRP, 


PATNA HIGH COURT. 

First Crviz Appean No. 137 or 1914. 
November 2, 1916. 
Present:—Mr. Justice Roe and Mr. Justice 
Jwala Prasad. 

RAJENDRA PRASAD—Derenpart— 
APPELLANT 
versus 
BAHURIA RATAN JOTE KUER— 
PLAINTIFF— RESPONDENT. 

Transfer of Property Act (IV of 1882), ss. 72, 16 (3) 
—Mortgage—Mortgagee, duty of—Cess, whether can be 
added to mortgage-debt—Paymemt made to save 
security. 

The payment of a public charge for which a mort. 
gaged property may not be summarily sold cannot 
be constituted a charge upon the property. [p. 282, 
col. 2; p. 283, col. 1.] 

Section 72 of the Transfer of Property Act does 
not cover a case in which the right, titleand interest 
only of the mortgagor’ is to be put up for sale. It 
covers only the case of a payment made to save the 
security itself. [p. 238, col. 1.] 

A mortgagee is not entitled to add the expenses 
incurred for payment of cess to the mortgage 
security. [p. 233, col. 1.1 


a decision of the 


First appeal from 
Ghapra, dated the 


Subordinate Judge, 
llth September 1913. 
Rai Tribhuban Nath Sahay, for the Appel- 
lant. : 
Mr. Rajendra Prasad, for the Respond- 
ent. 


JUDGMENT.—The appellant in tbis 
case is the first mortgagee. The respondents 
are the second mortgagees. The respondents 
are the plaintiffs and claim to recover 


property on deposit of the amount origi- 
nally advanced on the mortgage. The 
appellant put in a bill for large sums of 
money spent on debts incidental to the 
upkeep of the zemindart such as, repairs 
to bandhs, paymeuts of road cess etc., and 
claimed under section 72 of the Transfer 
of Property Act, these sums from the 
mortgage security. The learned Subordinate 
Judge disallowed these claims, and gave 
a decree for redemption on the basis of 
the sum originally advanced. 


In appeal it is not seriously urged that 
the sums spent on zemindart amla should 
be added to the mortgage security, but it 
is urged that the upkeep of the bandhs 
was necessary for the preservation of the 
property and that the amount paid as 
road-cess was paid under section 76, clause 
(3), asa public -charge and that, therefore, 
under section 72 of the Transfer of Property 
Act, should be made a charge upon the 
property. It is not necessary to deal at 
length with the question of the liability of the 
property for money spent on the preservation 
of its irrigation system. Undoubtedly the 
mortgagee in possession is required to 
keep the property in repair and reasonable 
expenditure upon irrigation comes under 
the head of keeping the property in repair. 
The difficulty is that the only account of 
this expenditure is to be found in the 


‘written statement and that it is in many 


instances absolutely preposterous. It is 
supported by a number of zemindrrt account 
books but it cannot be suggested that 
these in themselves are of any material 
value. It is particularly noteworthy that in 
the earlier years of possession of the mortgagee 
the amount spent was Rs. 2,3 and 4a year, 
whereas, during the years 1306 to 1310, it is 
set down at over Rs. 250. It is impossible 
for us to say what sums were actually 
expended for the bare keeping of the 
property in repair and what sums were 
spent on improvements of the property. 
We are, therefore, unable to assess any 
figure as payable under this head. The 
question whether the mortgagee is entitled 
to add cesses to his mortgage security is 
one upon which there is no ruling in the 
official reports directly im point. The 
commentators are agreed that the payment 
of a public vharge for whieh the property 
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summarily sold cannot be 
constituted a charge upon the property, 
and this view is in consonance with the 
view taken in Upendra Chandra Mitter v. 
Tara Prosanna ` Mukerjee (1). Section 72 
` does not seem to us to cover a case in 
which the right, title and interest only 
of the mortgagor is to be put up for 
sale. It does cover the case of a payment 
made to save the security itself. We are 
not disposed to accept the view that it 
covers paymenis made to save the equity 
of redemption, for it seems obvious that 


may not be 


the sale of the equity of redemption 
is a matter with which the mortgagee 
ig in no way concerned and a matter to 


which, whether he isin possession of the 
property or not, the mortgagor should be 
required to attend himself. We accept the 
view taken by the commentators. The 
mortgagee is not entitled to add the 
expenses he incurred for payment as cess 
to the mortgage security. 

A further objection taken to the decree 
made by the learned Subordinate Judge is 
that the mortgage itself stipulates that 
paymént of the sum advanced must be 
made on the 30th of Bhadra of any given 
year. The payment in the particular case 
was made by deposit in the local treasury 
on the 22nd of Bhadra -and service of 
notice not effected until the 5th of 
“Asin. We are of opinion that there is 
no force in this contention, 4s it is in 
evidence that tender was made of the 
money before the payment was made in 
the local treasury. The appeal fails and 


is dismissed with costs, 
Appeal dismissed. 
(1) 80 6.794; 7 C. W. N. 609. 





MADRAS HIGH COURT. 

Crry Civtt Court Appear No 13 or 1916, 

| November 21, 1916. 

Preseni,—dJustice Sir William Ayling, Kr., 

and Mr. Justice Seshagiri Aiyar. 

Tas MYLAPORE PERMANENT 
BENEFIT FUND, Lop., in LIQUIDATION, 
BY irs Liguiparors, A. VENKATARAYA- 
LIAH and S. DESIKACHARIAR— 
DEFENDANTS—ÅPPELLANTS 

i - VETSUS 
T. AROGIASAWMI PILLAI— Piante — 
RESPONDENT. 

Companies Act (VI of 1882), s. 6l—Joint stock 
company or friendly society with limited liability in 
liquidation -Rules of company—Paid-wp calls, set- 
off of, against debt due by member—Company, rights 
and liabilities of. 

-A member of a joint stock company or friendly 
society with limited liability which is under liquida- 
tion, is not entitled to set off paid-up calls or calls to be 
paid-up against a debt due by him to the company 
and thus give himself a preference over the other 
creditors of the company. [p. 284, col. 2.] 

Brownlie v, Russell, (1883) 8 A.C. 285; 48 L.T. 
881; 47 J. P.757, Tosh v. North British Building Society, 
(1886) 11 A. C. 489; 35 W. R. 413, Grissell’s case, 
Overend, Gurney & Co., In re, (1866) 1 Ch, App. 628; 
75 L. J. Ch. 752; 14 L. T. 843; 14 W. R. 1015, Parra- 
guassu Steam Tramroad Co., In re, Black and Co., Ex 
parte, (1872) 8 Ch. App. 254; 42 L. J. Ch. 404; 28 L. 
T. 50; 21 W. R. 249 and Hiram Maxim Lamp Co, In re, 
(1903)1 Ch 70; 72 L. J. Ch. 18; 51 W. R. 74; 19 T. L. 
R. 26; 87 L. T. 729; 10 Manson 329, referred to. 


The principle applies equally to a set-off claimed 
in Court as to an attempted appropriation by way of 
set-off out of Court. [p. 285, col. 2.] 

Appeal against the decree of the Madras City 
Civil Court, in Original Suit No 77 of 1915. 


Mr. M. B. Duraisami Atyangar, for the 
Appellants. 


Mr. G. Krishnasami Aiyer, for the Respond- 
ent. 8 


5 XN 

JUDGMENT.—The vendor of the plaint- 
iff took five shares in the defendants’ 
Fond. (The Mylapore Permanent Benefit 
Fund) in July 1910. In August following, 
he borrowed from the fund Rs, 500 and 
executed a deed of mortgage in respect 
of the suit property in his own behalf 
and on behalf of his minor sons, as their 
guardian, Under the Rules of the Fund, 
he bad to pay Rs. 5 a month as share- 
holder, and was entitled to Ra. 500 at the 
end of 84 months. There are provisions 
in the Rules for payment of penal interest 
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in case the subscription was not regularly 
paid. Under the deed of mortgage, he 
and his sons were Hable fo pay interest 
at a particular rate every month. The 
document contains provisions for the pay- 
ment of a higher rate in case interest was 
not regularly: paid. The plaintiff’s vendor 
paid the subscription on his shares, and 
the interest on the mortgage till August 
1913. The plaintiff purchased the equity 
of redemption of the property mortgaged 
to the Fund in April 1914. The Fund 
went into liquidation in May 1914. 

The case for the plaintiff was that the 
calls paid by his vendor must be deduct- 
ed from the amount of the loan originally 
advanced, and that he should be entitled 
to redeem the property on payment of the 
balance. The Fund contended that fhe 
paid-up calls should not go in reduction of 
the debt due and that the entire amount 
of the mortgage-debt should be paid before 
redemption. The learned City Civil Judge 
holding that the subscriptions paid should 
be given credit for to the plaintiff, has decreed 
redemption on payment of the balance. The 
Fund bas appealed. 

The learned Judge has mainly relied 
upon Brownlie y. Russell (1) for his conoln- 
sion. That is a case of a building society. 
Lord Selborne points out that building 
societies are different from joint stock 
companies and friendly societies and that 
the liability of contributeries in such cases 
is wholly regulated by the contract and 
by the special rules of the society, Rule 
12 which is printed at page 237 makes 
it clear that the loans advanced to members 
should be liquidated by monthly payments. 
That is a distinct provision that such pay- 
ments ought to be applied towards the 
debt advanced to the member. There was 


a similar provision in the case of the society- 


referred to in the judgment of the House 
of Lords Tosh v. North British Puilding 
Society (2), 

In the present case, the rules do not 
previde for the appropriation of the monith- 
ly subscriptions towards the loan. On the 
contrary, the provision is for the settle- 
meut of the account after the calls have 


(1) (1888) 8 A. O. 235; 48 D. T. 881; 47 J. P. 757. 
(2) (1886) 11 A. 0. 489; 35 W. R. 413, 


matured at the end of the 84th month, 
and for the payment of the balance. No 
doubt, there is nothing to prevent the 
redemption of the mortgage at an earlier 
date; but if it was left outstanding, the 
adjustment of the two claims can only be 
made at the end of the 84th month, 

Mr. G. Krishnaswami Aiyar referred 
to the fact that the sons are joined in the 
execution of the mortgage and undertook 
to pay the calls. We do not think this 
makes any difference. We have seenfrom 
the accounts kept by the Fund that the 
subscription as such was paid only by the 
father as share-holder. | 

These being the facts, the law is clear. 
It was held in (Grissell’s case, Overend, 
Gurney §& Co, In re (3), that’ when 
a society goes into liquidation, the con- 
tributory or the share-holder is not entitled 
to setoff the paid-up calls or the calls 
that he may be required fo pay, a3 a con- 
tributory against the debt dus from him. 
Lord Chelmsford, L. O., stated the law upon 
this point thus: — “And the argument against 
the allowance of a set-off, addrassed to the 
Court on bshalf of the OMizial Liquidators, 
is extremely strong—that if a- debt due 
from the company to one of its members 
should happen to be exactly equal to the 
call made upon him, he would in this way 
be paid twenty shillings in the pound upon 
his debt, while the other creditors might, 
perhaps, receive a small dividend, or even 
nothing at all. 

“The case of a member of a limited 
company is different from that.of a member 
of a compary of unlimited liability as to set-off. 
This is exemplified in the 10 1st section, where 
a set-off upon an independent centract is 
allowed to the member of an unlimited 
company against a call, although the creditors 
have not been paid—evidently because he is 
liable to contribute to any amount until 
all the liabilities of the company are satis- 
fied, and, therefore, it signifies nothing to 
the creditors whether a set-off is allowed 
or not. But with respect to a member of 
a company with limited liability, if a set-off 
were allowed against a call, it woud have 
the effect of withdrawing altogether from the 


(3) (1866) 1 Ch. App. 528; 35 L. J. Oh. 752; 14 L. T, 
843; 14 W.R. 1015, 
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creditors part of the funds applicable to the 
payment of their debts.” Asthis is a fund 
with limited liability, the share-holder under 
this ruling is not entitled to any set-off. Para- 
guassu Steam Tramroad Co., In re, Back & Co., 
Ba parte, (4), Lord Selborne, L. C., approved 
of the dictum of Lord Chelmsford and 


explained the principles on which the 
refusal to allow a set-off is based: `I think > 
it right, rather in consequence of what 


was said by the Court of Common Pleas 
in the case of the Brighton Arcade Com- 
pany vV. Dowling (5) than for any other 
reason, to observe that I entertain no 
doubt whatever that Grissell’s case (3) was 
decided on the soundest ‘principles. What 
is the ordinary law of set-off? It is what 
in the civil law was called compensation, 
and simply means this: that when you have 
got twe cross-demands of a nature substantial- 
ly the same, and due to and from A and 
B- in the same right that is to say, when 
the one is a creditor in his own right and 
debtor also in his own right tothe other, 
the one debt may be set off against the 
other. at the option of the party from whom 
payment is demanded. But it is essential 
in such cases that the rights should be sub- 
‘stantially the same. If they were apparent- 
ly the same at law but different in equity, 
- set-off would. not be allowed here; nor do 
I suppose that, in the present state of the 
law, it would be allowed at Common Law 
either. But here the rights are substantial- 
ly different, the moment that the winding- 
up takes place, the whole administration 
is carried on with a view to the payment 
of the debts of the creditors, and in the 
first instance to payment pari PASSU ...... 

and the hand which receives the valis 
necessarily receives them as a statutory trustee 
for the equal and rateable paymentof all 
the creditors. The result of this contention, 
that one particular creditor may pay 
himself in full by retaining his own calls 
and not paying them, would, in effect, be 
to give him a preference, and to exonerate 
him from his obligation as a share-holder | 
to contribute towards the payment of the 
.debis of the other creditors. That appears 


(4) (1872) 8 Ch. App. £54 at p. 261; 
404; 28 L. T. 50; 2! W.R, 249. 

5 (£68) 30. P. 175; 37 L, J. C. P. 427; 18 L, T. 
541; 16 W, R. 361, 


42 L. J. Ch. 
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to me to be utterly opposed to the whole 
principle of the law of set-off, and toall 
the provisions of the Act which bear on 
the subject.” We have made these lengthy 
quotations as no reported Indian case on 
this subject has been brought to our 
and as it is desirable that the 
law on the subject should be made 
clear. These decisions were followed in 
Hiram Mazim Lamp Company, In re (6). See 
also Lindley on Companies, Sixth Edition, 
.pages 1022 and 1027: what applies toa set-off 
in Court is equally applicable to an attempt- 
ed appropriation by the plaintiff by way of 
set-cff before he sues for redemption. 

This above statement of the law goserng 
all joint stock companies and friendly so- 
cieties: We must, therefore, hold that the 
plaintiff is bound to pay the entire dabt 
secured by the mortgage before he can re- 
deem the property. We must modify the 
decree of the City Civil Judge asabove in. 
dicated. Time for payment will be extend- 
ed by three months from this date. Each 
party will bear his own costs throughcnt. 
The memorandum of objections is also 
dismissed. No ccsts. : 
Decree modified. 

V.R.P, : f 
< (6) (1903) 1 Ch. 70; 72 L. J Ch. 18; 5) W. R. 74; :9 
T, L. B. 26; &7; L. T. 729; 10 Manson 329. 


PATNA HIGH COURT. 
First Civiu Arrears Nos. 169/1, 196/2, 196/3, 
AND 169/4 or 1911. 
November 2, 1916. 
Present:—Mr. Justice Roe and 
Mr. Justice Jwala Prasad. 
KASHI NATH RAY— APPELLANT 
VETEUS 
RAJA. DURGA PRASAD SINGH— 


RESPONDENT. 

Landlord and tenant—Kabuliyat containing harsh 
unconscionable terms—Undue influence—Tenant in 
possession of lands adjacent to his holding—Pre. 
sumption. 

Where a harsh unconscionable bargain is entered 
into by a tenant for no apparent reason at all, the 
Court is justified in presuming that undue influence 
was biought to bear upon him by the malik, who 
-undoubtedly stands in a position from which undue 
influence can be exercised. [p. 236, cols, 1 & 2.] 


236 

KASHI NATH RAY 2. RAJA DURGA PRASAD SINGH, 
Where a tenant is found in possession of land 
adjacent to other lands admittedly under his 
cultivation, and where it is shown that for the 
whole area of land held by him he pays rent to the 
zemindar and has for years cultivated the land 
acquired without objection from the zemindar’s 
servants, that land must, untilthe contrary is proved, 
be presumed to be a part of his holding. [p. 286, col. 
2 g 


Rhidoy Kristo Mistri v, Nobin Chunder Sen, 12 O. L. 
R. 457 and Rajendra Kumar Bose v, Mohim Chandra 
Ghose, 3 C. W. N. 763, approved of. 

Qopini Debi v. Dokenath Tewari, 11 Ind, Cas. 696; 
19 C. W. N. 140 and Protap Chandra Roy v. Judhister 
Das, 28 Ind. Cas. 69; 19 C. W., N. 143; 19 C. L. J. 408, 
referred to. 


First appeals from a decision of the 
District Judge, Manbhum, dated the 16th 
March 1911. 

Mr. Naresh Chandra 
Appellant. 

Mr. Sisir Kumar Miter, for the Respondent. 

JUDGMENT.—Four appeals have been 
filed against the judgment in this case 
which arises from land acquisition pro- 
ceedings in the District of Manbhum. 
The contesting parties are the landlords 
and tenants of the village and the point 
in contest is the proportion in which the 
compensation awarded by the Deputy Col- 


Sinha, for the 


lector shall be allotted to the landlords 
and tenants respectively. The Deputy 
Collector assessed the tenants’ rights- at 


sums varying from Rs. to Rs. 50 for the 
various classes of lands in the village and 
awarded the landlords only 20 years’ 
compensation upon the rent annually pay- 
able for each class of land. The land- 
lerds appeal against this and claim in 
the first instance the whole of the tenants’ 
compensation on the ground that the 
kabultyat executed by the respondents was 
to the effect that they would make over 
to the landlords any sums paid to them 
in the event of lands being acquired by 
Government or in the alternative half the 
share of the said compensation on general 
grounds of equity. As a second part of 
the appeals it has been put forward that 
“the burden of proof was on the tenant 
to show that each plot of land acquired . 
was part of his tenancy and that failing 
such proof the whole compensation should 
be given to the landlord. 

With regard to the habuliyats we would 
say only that where a harsh uaconscion- 
able bargain is entered into by the tenant 
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for no apparent reason at all the Court 
is justified in presuming that undue influ- 
ence was brought to bear upon ‘him by 
the malik who undoubtedly stands in a 
position from which. such undue influence 
can be exercised. The learned Vakil for 
the appellant has wisely made no attempt 
to show that the tenants acted of their 
own free will in allowing so monstrous a 
clause to be inserted in the kabuldyats. 
We, therefore, hold that the lower Court 
rightly refused to take cognizance of the 
bargain. 


With regard to the suggestion that in 
equity the landlord is entitled to half 
the compensation paid to the tenant, we 


have only to say that the learned Deputy 
Collector in separately assessing the land- 
lord’s rights and. the tenant’s rights, must 
be presumed to have taken an equitable 
view of the annual profits of each class 
of right. 

In the second part of the appeals we 
have considered the recent decisions of 
Gopint Debt v. Lokenath Tewari (1) and 
Protap Chandra Roy v. Judhister Das (2). 
Therein it is indicated that these decisions 
were applicable only to the particular 
circumstances of the particular cases. We 
still prefer the old rulings of Rhidoy Kristo 
Mistri y. Nobin Chunder Sen (3) and Rajen- 
dra Kumar Bose v. Mohim Chandra Ghose 
(4) in the circumstances of the case now 
before us. Where a tenant is found in 
possession of land adjacent to other lands 
admittedly under his cultivation and where 
it is shown that for the whole area of 
land held by the tenants he pays rent to 
the zemindar and has for years cultivated 
the land acquired without objection from the 
zemindar’s servants that land must, until 
the contrary is proved, be presumed to be 
a part of his holding. 

We are, therefore, of opinion that the 
learned Judge has rightly dealt with the 
matter before him. The appeals are dis- 
missed with costs. 


: Appeals dismissed. 
(1) 11 Ind, Cas. 696; 19 C. W. N. 149, 
ie. 23 Ind. Cas. 63; 19 C, W. N. 143; 19 ©. LJ. 


(3) 12 C. L, R. 457. 
(4) 3 0. W. N. 763. 
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MADRAS HIGH COURT. 
Seconp Civiu Appgat No, 2424 oF 1914, 
November 24, 1916. : 
Preseni:—Mr. Justice Oldfield and 
Mr. Justice Phillips. 
DIVI PUNNIAH—Derenpant No, l— 
APPELLANT 
VETSUS 
GORUNTLA KOTAMMA (prap) 
AND OTHER3— PLAINTIFFS AND LEGAL 


RepresentaTives—RESPONDENTS. 

Grant—Charitable inams, resumption of, effect of— 
Enfranchisement and resumption, incidents of. 

The principles governing service or nersonal 
inams are not applicable to the resumption of charit- 
able inams. 

Gunnaiyan v, Kamakchi Ayyar, 26 M. 339; and Pingala 
Lakshmipathi v. Bommireddipalli Chalamayya, 30 
M. 434;17 M. L.J. 101; 2 M.L. T. 101, distin- 
guished, 

Onthe resumption of a charitable inam, the land 
becomes the property of the person to whom Govern. 
ment grants it subject to the obligations attached 
to avryotwari tenure, and no person can claim to 
participate in the grant on the ground that he shared 
with the grantee in the rights before resumption, 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge,. 
Guntur, in Appeal Suit No. 578 of 1911, 
preferred against that of the District Munsif, 
Ongole, in Original Suit No. 581 of 1909. - 

Messrs, T. Prakasam and P. Chenchiah, 
for the Appellant. 

Messrs. T. V. Venkatarama Atyar and R. 
Rajagopala Atyar, for the Respondents. 


JUDGMENT.—1. The dispute in this 
second appeal is regarding the right to a 
tope site. The tope was, in the words of the 
plaint “transferred from charitable inams 
by Government and assessed to jeroyati” or 
shortly “resumed”, patta being granted to 
the lst defendant. 


2. The lower. Appellate Court gave 
plaintiff a decree for a half share of the 
land on partition .on the grotind that she 
represented the interest of one of the two 
trustees of the -tope before its resump- 
tion, deiendant representing the other. The 
lower Appellate Court applied Gunnaiyan v. 
Kamakchi Ayyar (1) and Pingala Lakshmi- 


pathi v, Bomaireddipalli Chalamayya (2) 
J 26 M. 339. 
: (2) 20M. 434,17 M. D. J, 10l; 2 M. D, T. 101, 
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dealing with the case on principles applicable 
to cases of enfranchisement of personal or 
service tnams., 

3. Those principles in our opinion afford 
no guidance in cases of resumption of charit- 
able. nams. In cases of enfranchisement 
there is a change, not in the ownership of 
the land, but inthe tenure, on which it is 
held. ‘In cases of resumption the land pre- 
viously the property of the trust, becomes 
the property of the person, to whom Gov- 
ernment grants it, subject of course 
tothe obligations ordinarily attached to a 
ryolwari tenure, It has not been shown, and 
we do not think that Government is bound to 
grant land which it has resumed to the 
former trustee or to any particular person. 
On the other hand, the matter is in its dis- 
eretion and, if ifs grantee happeng to be a 
former trustee, it is not to be assumed that 
the re-grant was made to him on that account 
or that any other person can claim to parti- 
cipate in the grant on the ground that- 
he also shared in the original trustee’s 
rights. 

4. Taking this view we allow the second 
appeal and dismiss the suit with costs 
throughout. 


Appeal allowed ; Surt dismissed. 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No. 582 
or 1914, 

November 16, 1916. 
Present:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr, Justice Sharfuddin. 
RAM KUMAR LAL BHAGAT— 
APPELLANT 
versus 
RAJA MUKUND SAHI— DEFENDANT — 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXII r. 10, 
scope of~Decree for mesne pr ofits—Leases granted 
during pendency of suit-—Lessees, whether can be com- 
pelled to account for profits. 

The language of Order XXII, rule 10, of the Civil 
Procedure Code covers the case of leases granted by 
a defendant during the pendency of a suit. [p. 288 


col. 2.) 7 
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Plaintiffs obtained a decree for possession of six 
villages and for mesue profits against defendants, who 
during the pendency of the suit had granted leases 
for various periods to different persons of mica 
mines included in the proper ty in suit: 

Heid, that tho leases created ‘interests’ in the pro- 
perty in suit within the meaning of rule 10, Order 
XXII, in favour of the lessees, and that the latter 
could be made parties to the proceedings for the 
ascertainment of mesne profits and compelled to 
account for any profits which they might have received 
from the land. [p. 288, col. 2; p. 238, cols. 1 & 2,] 

Midnapore Zamindary Co., Tid. Kumar Naresh 
Narain Ray, 11 Ind. Cas. 939; 39 o. 220; 180. W.N. 
109, referred to. 4 


Appeal from an order ofthe Additional 
Subordinate Judge, Hazaribagh, dated the 
13th November 1914. 


Mr. Pugh (with him Messrs. K. P. Jayaswal 
` and Jamini N. Mukerji), for the Appellant. 
Mr. Hasan Imam (with him Messrs. 
Purnendu Narayan Sinha, Binod Bihari Ma- 
zumdar and Bankim Chandra Dey), for the 
Respondents. 


JUDGMENT. 


Cuamier, C. J.—This appeal arises out of 
a suit which was brought by the appellants 
on April 17th 1907 for possession of six 
villages in the Hazaribagh District. The 
Subordinate Judge on September 21st 1908 
dismissed the suit. In December of the 
same year there was an appeal to the Calcutta 
High Court and on May 15th 1913] that Court 
allowed the appeal and passed a decree “in 
favour of the present appellants for posses- 
sion of the six villages. As there was some 
doubt regarding the boundaries of the vil- 
lages the Court directed the Subordinate 
Judge to enquire into the matter and 
ascertain the exact areas affected by the 
decree. The Court also granted the appellants 
an injunction restraining the respondents 
to that appeal from taking mica from the 
mica mines in the villages and from cutting 
and removing wood from the jungles. The 
Court further ordered an account to be 
taken of the mesne profits to which the 
appellants were entitled for the three years 
prior to the institution of the suit and 
thereafter till delivery of possession to the 
appellants or the expiration of three years 
from the date of the decree. On March 
10th 1914 the Subordinate Judge took up 
the case and appointed an amin to ascertain 
the boundaries of the villages. Ona later 
date he ordered the amin to ascertain 


INDIAN OASES, 


[1917 


also the amount of mesne profits due to the 
appellants. On August 17th the amin made 
his report aecording to which a number of 
persons had during the sait been working 
the mica mines in the property under leases 
granted by the principal defendants. On 
September 4th, 1914, the appellants present- 
ed a petition to the Court praying that 
the Maharaja of Cossimbazar, Seth Sundar 
Mol of Giridih and four other persons 
might be made parties to the proceedings 
in order that the amount of mesne profits 
might be ascertained intheir presence. The 
appellants alleged that the six persons 
named in the petition had been working the 
mica mines under leases granted by the 
principal defendants to the suit and had 
carried off mica valued at nearly two lakhs 
of rupees, The Subordinate Judge rejected 
the petition. He was of opinion thatthe word 

“assignment” in rule 10 of Order XXII did 
not include a lease of any kind, secondly 
that the word “interest” in the same rule 
meant only the whole interest, the subject- 
matter of the suit, and thirdly that it was 
not necessary to make assignees pendente 
lite parties to the proceedings inasmuch as 
they were bound by the decree passed against 
their assignors. 

As regards the first two reasons given by 
the Subordinate Judge, I think it is sufficient 
to say thatthe language of rule 10 of Order 
XXII is sufficiently wide to cover the case of 
leases such as those which are alleged to 
have been granted by the principal defend- 
ants in the present case during the pen- 
dency of the litigation. Rule 10 (1) is as 
follows:— 

“In other cases of an assignment, creation or 
devolution of any interest during the pendency 
of a suit, the suit may, by leave of the Court, 
be continued by or against the person to or 
upon whom such interest has come or 
devolved,” 


According to the appellants, and for the 
present if must be assumed that they can 
prove their allegations, the Maharaja took 
from the principal defendants a lease of 
several mica mines for a period of 20 years 
and Seth Sundar Mul took a similar ‘lease 
but for a shorter period. In my opinion, if 
the allegations now made are correct interests 
were created in the property in suit within 
the meaning of rule 10 of Order XXII in 
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favour of the persons now sought to be added 
as parties. 

It was suggested in the course of the 
arguments that the appellants were seeking, 
by the application now in question, to extend 
the scope ofthe snit. But a reference to 
the.plaint shows that there is no forse in 
this. The appellants alleged that defendants 
Nos. 1 and 12—15 had executed leases of the 
mines and jungles in favour of defendants 
Nos. 2—11, and defendants Nos. 2—11 were 
impleaded in the suit with the express object 
of compelling them to account for the mica 
and wood carried away by them. It is, 
therefore, clear that from the first the 
appellants intended to enforce their rights 
against all persons who had trespassed 
on the property. They were not content, as 
plaintiffs so frequently are, to claim against 
the principal defendants only the rents 
received by them from actual cultivators 
of the soil or from personsholding under 
leases. On the allegations contained in 
the plaint defendants Nos. 2—11 were jointly 
liable to the appellants for the profits of 
the property. What the appellants now say 
is, in effect, that the persons whom they 
desire to make parties to the suit have 
taken the place of defendants Nos. 2—11, 
It cannct be said that the appellants are 
now seeking to extend the scope of the 
suit. 





Then it was suggested that there had 
been great delay on the part of the appel- 
lants .in applying to have the six men 
added as parties. As stated above the suit 
was instituted in April 1907 and was 
dismissed in September 1908. The decree 
of the Calcutta High Court was not passed 


till May 15th, 1918. It may be that one - 


or more of the persons sought to be added 
as parties took leases of the property be- 
fore the suit was dismissed by the Subor- 
dinate Judge, but according to the allega- 
tions now made some of them did not take 
their leases until after the Subordinate 
Judge had dismissed the suit. In my opi- 
nion no blame attaches to the appellants for 
failing to make an application for the 
addition of parties while the appeal was 
pending in the Caleutta High Court. It 
was desirable, if not necessary, for the 
appellants to obtain a decree for posses- 
sion against the original defendants before 


INDIAN CASES, 


239 


attempting to recover profits from persons 
who had acquired interests during the suit. 
I am not prepared to reject the applica- 
tion on the score of delay. 

We were referred by learned Counsel 
for the appellants to the case of the 
Midnapore Zemindary Company Limited v, 
Kumar Naresh Narain Roy (1) as being a case 
exactly in point. Respondents contend that 
that case is distinguishable from the 
present case. In that case it appears that 
a decree for possession was passed by the 
High Court of Calcutta in December, 1906, 
against Robert Watson and Company Limit- 
ed, and a direction was made that the 
amount of mesne profits due to the plaint- 
iffs should be ascertained. The decree- 
bolders then applied to the Court to add 
as parties to the proceedings a Mr. Gregson 
and the Midnapore Zemindari Company, 
Limited, on the allegation that they had 
successively purchased the property in suit 
in 1904 and 1906, and the decree-holders 
contended that they were entitled to have 
them made parties and compel them to 
account for the profits of the property 
during the period of their possession. The 
claim was allowed. That case is of course 
distinguishable from the present case for, 
it appears that the whole property in suit 
was the subject of the transfers of 1902 
and 1906, but it appears lo me that there 
is no” difference in principle between the 
two cases. There as here the persons who 
acquired interests during the suit were 
bound by the decision passed in the suit, 
There as here according to the allegations 
now made the persons who acquired in- 
terests during the suit were in wrongful 
possession of the land. In that case the 
learned Judges said: “The true test, as it 
seems to us, is whether they were in 
wrongful possession of the land, if they 
were, and it is admitted that they were, 
they are liable to pay the profits they 
actually received, or might with ordinary 
diligence have received, therefrom.” 


In my opinion the appellants are entitl- 
ed to have the persons in question added 
as parties to the proceedings and to 
compel them to account for any profits 
which they may have received from the 


(1) 11 Ind, Cas. 939; 39 0. 220; 16 0. W. N. 109, 


246 


INDIAN GASES. 


[1917 


KAVANOOR VELAYUDA REDDI V. REDDYVARI NARASIMHA REDDI. 


land. I may point out that if au appliea- 
tion ‘of the kind now before us is rejected, 
the decres-holders ara practically without 
“a remedy. Assuming that they are entitled 
at all to bring a fresh suit against the 
persons who have taken leases during the 
pendency of the suit they will be met by 
the bar of limitation. They are not res- 
ponsible for the delay that oceurred in the 
disposal of their appeal to the High Court, 
and I see no reason why they should not 


compel the “persons who have trespassed . 


on their property during the pendency of 
the suit under leases and pattas granted 
by the defendants to the suit to account 
for the profits which they have received. It 
was suggested that in any view of the 
case Seth Sundar Mul should -not, be made 
`a party because it is alleged only that he 
took a lease of part of the property in 
the name of another man. I see no reason 
for distinguishing the case of Seth 
Sandar . Mul on this account. Ib. is open 
to the appellants to prove that thongh 
the lease is. in the name of another man 
it was taken by and for the benefit of 
Seth Sundar Mul. 

I would, therefore, allow this appeal, 
set asid the order of the Subordinate 
Judge and direct him to make the six 
persons in question parties to the suit and 
ascertain. the mesne profits in their presence. 
Costs of this appeal should be costs in the 
cause, : b 

Suarruppin, J.—I agree. 

Appeal ailowed. 


MADRAS HIGH COURT. 
Civic APPEAL No, 418 or 1914. 
September 1}, 1916. 
Present:—Justice Sir William Ayling, Kr., 
and Mr. Justice Srinivasa Aiyangar. 
KAVANOOR VELAYUDA REDDI anp 
oraers—Derenpants Nos, 23 to 31 
— APPELLANTS 
versus 
REDDYVARI NARASIMHA REDDI ann 
OTHERS— PLAINTIFFS AND Derenpants Nos. 1 


TO 22 ano 32 to 48—Responpenrs, 
Mortgage—Prior and puisne encumbrancers—Renewal 


of first mortgage~—Intention to keep mortgage ulive— 
Priority of encumbrances—Limitation Act (TX of 1908), 
ss. 19, 20, Sch. I, Art. 182—Acknowledgment by - 
morigagor—Rights of junior encumbrancers. 


K. and his son B. mortgaged certain properties to 
one S, in 1382 and after K.’s death, B. mortgaged some 
of them to one V, in 1887; again in 1888, B. mort- 
gaged tothe same 9. the properties comprised in the 
mortgage of 1882 and certain others to secure the 
amount due on the first mortgage but at a lower rate 
of interest, and an. endorsement was made on the 
first mortgage instrument to the effect that a 
separate deed was executed cancelling it. F. sued on 
his mortgage, obtained a decree and parchased the 
properties in Court sale. S. thereafter brought a 
suit on his mortgage wherein F. claimed priority over 
&: 2 

Held, that V.’s rights were postponed to. thos6 of 
S. [p. 241, col. 2; p. 242, col. 1.] 


A mere change in the form of indebtedness, or in 
the mode or time of paymeut,a variation in the rate of 
interest or the giving of additional security is not 
enough to rebut the presumed intention to retain the 
mortgage security, when it isto the interest of the 
person entitled to keep it alive. [p, 241, col. 2.) < 

Yellapadds Mahalakshmamal v. Sriman Madhva 
Siddhantha Oonnahini Nidhi, 11 Ind. Cas. 865; 35 M. 
642; 10 M. L. T. 169; 21 M. L J. 811; (1912) M. W. 
N. 24 Mahomed Ibrahim Hossein Khan v. Ambika 
Pershad Singh, 14 Ind. Cas. 496; 89 0. 527; (1912) 
M. W. N. 367 (P. C.); 11 M. L. T. 265; 9 A L. J. 832; 
14 Bom. L. R. 280; 16 C."W. N. 505;15 C. L. J. 
411; 22 M L. J. 468; 391. A. 868 anq Dunnell -and 
Wie v. Terstegge, 85 Am. Dec. 466, 23 Ind. 397, 
referred to. 


A third mortgage which is only a renewal of the 
first will not be postponed to the second, though the 
right to enforce the first be barred under Article 132 
of the Limitation Act at the time when an action on 
the third mortgage is brought. [p. 242, col. 2.] 


Mahomed Ibrahim Hossein Khan v. Ambika Pershad, 
14 Ind, Cas. 496; 390. 627; (1912) M. W., N. 267 
(P. C.); 11 M, L, T. 265; 9 A. L. J. 882; 14 Bom. L. R. 
280; 16 ©. W. N. 505; 16 0. L, J, 411; 22 M. L. J. 468; 
39 I. A. 68, distinguished, 


Rights of prior and later mortgagees discussed. 


An acknowledgment of a mortgage-debt is good 
not only as against the person acknowleding but 


_ also as against-those deriving- title under him even 


prior to the date of acknowledgment and subsequent 
to the debt acknowledged. [p. 242, col. 2.] 


Surjiram Marwari v, Berhamdeo Persad, 10. L. J. 
337, explained. 


Quexre.—What is the effect of an acknowledgment 
by the mortgagor as against the previous junior 
encumbrancer? [p. 244, col. 1.] 


Appeal against the decree of the Court 
of the Subordinate Judge, North Arcot, in 
Original Suit No. 64 of 19138. 


- Mr. O. F. Ananthakrishna 
the Appellants. 


Atyar, for 
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The Hon’ble Mr. S. Srinivasa Atyangar, 
(Advocate General), (with him Messrs. 
T, R, Ramachandra Atyar, V. Ramasam, P. V. 
Ramachandra Raju, A. V. Seshayyo, B. Nara- 
yanaswami Naidu, O, P. Rameswami Atyar, A. 
Doraswami Atyar and K. Duraiswami Atyan- 
gar, for the Respondents. 


JUDGMENT. 


Srinivasa ÅIYANGAR, J.— This is an appeal 
by defendants Nos. 23 to 31 and the question 
for decision is whether their mortgage lien 
has priority over that of the plaintiff, 

On the 8th July 1882, the then Rajah 
of Karvetnagar and his son Rajah Bomma 
Raja Bahadur mortgaged to one Subbamma 
four villages belonging to them to secure 
the repayment of Rs. 25,000 borrowed 
by them from her, and interest thereon 
at 9 per cent. per annum, They agreed 
to pay interest every year and interest on 
overdue interest at the same rate and to pay 
the principal on demand. 

On the 15th December 1888, Raja Bomma 
Raja Bahadur, who had beaome the Rajah on 
his father’s death, mortgaged to Subbamma 
the same four villages and two others in addi- 
tion to secure the sum of Rs. 39,791 then due 
on the previous mortgage and agreed to pay 
interest ab the reduced rate of 6 per cent. 
per annum for the future and to pay the 
principal on the 30th December 1893. 
The plaintiff is the assignee of the 
mortgage. 


In the meantime on the 24th September 
1887, the same mortgagor had mortgaged 
three of the four villages comprised in the 
first mortgage to the ancestor of defendants 
Nos. 23 to 31 to secure a sum of 
Rs. 18,336-66 and interest thereon 
at 6 per cent. per annum. The mortgage- 
money not having been paid on the due 
date the mortgagee sued the mortgagor, 
obtained a decree and purchased the 
villages in Court sale. To these proceedings 
Subbamma was not a party. 


When the mortgage of 1888 was execut- 
ed, an endorsement, was made on the first 
mortgagee instrument to the. effect thet 
as a separate deed was executed for the 
principal and interest due on that instru- 
ment it was cancelled and returned. This 
is signed by the treasurer of the mortgagor. 
The mortgage document was, however, re- 


16 


tained by the mortgagee and was produced 
by the plaintiff along with his plaint. 

In these circumstances two points were 
raised on behalf of defendants Nos, 23 to 
31. First of all it was said that the mort- 
gage of December 1888 extinguished the 
previous mortgage and that, therefore, their 
mortgage of 1887 which was prior in date had 
priority. The decision of this Court in Yellapaddz 
Mahalakshammal v. Sriman Madhva Siddhantha 
Oonnahint Nidhi (1) and that of the 
Judicial Committee in Mahomed Ibrahim 
Hossein Khan v. Ambika Pershad Singh (2), 
on which the appellants relied for another 
purpose, are against this contention. It is 
now well settled that a mere change in 
the form of indebtedness, in the mode or 
time for payment, a variation of the rate 
of interest, or the giving . of additional 
security, is not enough to rebut the 
presumed intention to retain the mortgage 
security, when it is to the interest of the 
person who is entitled either to extinguish the 
security or keep it alive, so to keep it alive 
(see Joneson Mortgages, section 924), A con- 
siderable number of instances illustrating the 
principleis found in a note to the case of Dumell 
and Wife v. Terstegge (3). Unless the debt was 
actually paid or the security expressly 
released, the mortgage is not extinguished. 


“The endorsement on the first mortgage instru- 


ment-on which stress was laid does not 


‘operate asa release of the security and 


there was no payment of the debt. 


The effect then of the second bond was 
merely to substitute a covenant to pay 
the mortgage-money on the 30th Decem- 
ber 1893 for the covenant to pay on 
demand, and to lower the rate of in- 
terest payable thereafter, without in any 
way affecting the security for the pay- 
ment of the mortgage-money. An agrees- 
ment between the mortgagor and the 
first mortgagee extending the time for 
‘payment of the mortgage amount in no 
way impairs the security even as against 
the subsequent incumbranses, for the junior 


_ (1) 11 Ind. Cas, 865; (1912) M. W. N. 24; 35 M. 642 
10M. L. T. 169; 21 M L. J. 811. 

(2) 14 Ind. Cas. 496; 39 O. 527; (1912) M. W. N. 
367 (P. C.) 11 M. L. T. 265; 9 A. L. J. 832; 14 Bom, 
L. R. 280; 16 C. W. N. 505; 15 C. L. J. 411; 22 M. L. J, 
468; 39 I. A. 69. . 

(3) 85 Am, Dec. 466; 23 Ind, 397. 
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is not a surety for the 
mortgagor. It certainly does not as 
against the mortgagor [Jones on Mort- 
gager, section 942; Bank of Utica v. Finch 
(4); Black’s Article cn Mortgages in the 
American Cyclopaedia, page 1414; Ghose 
on Mortgages, page 446]. Of course no 
agreement between ile mortgagor and 
the first mortgagee can prejudicially affect 
the rights already acquired by the junior 
encumbrancer under his mortgage, unless 
he was a party to the agreement or 
unless this mortgage itself contains a 
power ło the mortgagor to enter into 
such an agreement; for example, no 
agreement after a second mortgage between 
the mortgagor and the first mortgagee, for 
an addition to ihe mortgaee amount 
payable under the first mortgage by 
increasing the rate of interest or by 
adding interest to the principal, when 
there is no provision for compound in- 
terest under ihe original terms, will 
affect the subsequent mortgagee, In this 
case it is not suggested that the agreement 
contained in the mortgage-deed of 1888 
in any way imposed a larger burden or 
an additional liability on the properties 
mortgaged to the second mortgagee. There 
is, therefore, no substance in this contention. 

It isthen argued that.assuming that, the 
mortgage of 1852 was in full force when 
the third mortgage of 1888 was executed, 
any right to enforce that mortgage at the 
time when this action was brought was 
barred by the law of limitation and the 
mortgagee has, therefore, lost bis priority 
against the appellants; for this contention 
they rely on the authority of Makomed Ibrahim 
Hussein Khan vy. Ambika Pershad Singh (2) 
already referred to. The Article of limit- 
ation applicable to the suit is Article 132, 
The suit was instituted on the Ynd Octo- 
ber 1913. The mortgage-money on the 
terms of the first bond was payable on de- 
mand, and we assume that the money was 
payable on the date cf the bond, that is, 
the Eth July 1882, though this is by no 
means clear [seo Perumal Ayyan v, Alagiri- 
sami Bhagavathar (5), Nettakaruppa Goun- 


encumbrancer 


(4) 49 Ain. Dec. 175; 8 Barbour’s Ch. 393. 
re (5) 20 M. 245; 7 M. D. J. 222; 7 Ind. Doo, (x. s.) 
4, 4 


dan v. Kumarasami Goundan (6), Vythilinga 
Nadan v. Narayana Sami Ayyan (7) and Peri- 
anna Goundan v. Muthuttia Goundan (&).] 
On the 15th December 1900, that is within 
twelve years from the date of the third mort- 
gage a sum of Ks.5 was paid towardsthe prin- 
cipal and interest due on the mortgage by the 
manager of the mortgagor, and a similar 
sum was paid on the 9th December 1903. 
The fact of the payment appears in the 
handwriting of the person making it and 
there is no question that the manager had 
authority to make these payments. lt is not 
disputed that by these two payments the action 
is, under section 20° of the Indian Limit- 
ation Act, set free generally and not merely 
against the mortgager, nor is it contended 
and that these payments were not pay- 
ments towards the debt secured by the first 
instrument of mortgage, for as we have 
already held, there is only one debt which 
is secured by both the mortgages. The 
contention is that the mortgage of 1848, 
though it may amount to an acknowledg. 
ment of liability by the mortgagor and 
thereby save the limitation against him 
under section 19 of the Act, has no such 
effect against the second mortgagee; because 
an acknowledgment under section 19, it is 
said, unlike a payment under section 20, 
js gocd only against the person acknowledg- 
ing and those who derive their title under 
him, which, it is said, means a pereon 
who derives the title subseqrent to and 
subject to that acknowledgment. For the 
last position the observations of Mookerjee, 


J., in Surjiram Marwai v. Barhamdeo 
Persad (9) are strongly relied on. 
The obvious answer to this contention 


is that the mortgage-money did not be- 
come due till the 30th December 1893, or 
at the earliest, till the covenant for the 
payment of interest in the third mortgage 
was broken, for, until then, the mortgagee 
had no right to demand or to sue forthe 
mortgage-money. This is not a case where 
there are two covenants to secure the 
payment of a debt, one under the mort- 
gage of 1882, and another under tho mort- 

(6) 22 M. 20; 8 Ind. Dec. (N. 8.) 15; 8 M. L. J, 167. 

M. L. J. 864. 

(6) 21 M. 139; 7 M. L. J. 3815; 7 Ind, Dec. (x. s.) 


(©) 1 U, L, J. 887 al p. 348 ct gey. 
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gage of 1888, but only one, viz., that under 
the latter document which superseded the 
former, and so long as the latter covenant 
remained unbroken, the mortgagee cannot 
demand or recover the mortgage-money. 
Bolton v. Buckenham (10). The mortgagee 
is not suing on the mortgage of 1832 as 
it stood when it was executed as is assumed 
in the argument, but on that mortgage 
as varied by the subsequent agreement,’ 
which agreement, I have already held, in 
no way impaired the security as against 
the second mortgagee. The case in the Privy 
Council wasdiffereunt in its facts and the 
principle of law acted upon in that case is 
in no way inconsistent with my conclusion. 
In that case the facts were these; first 
there wasa mortgage in favour of A in 
1874 which, in the events that happened, 
became repayable in 1887. In Febrnary 
1888, the mortgagor’s representative borrow- 
ed from X the sum necessary to discharge 
A’s debt, and executed a mortgage of the 
same properties to X. A’s debt was paid 
ont of the sum so borrowed. inthe mean- 
time several encumbrances had been created 
by the mortgagor or his representative on 
the whole or portions of the properties mort- 
gaged to 4 and X: X assigned his mort- 
gage to the plaintiff, who sued to recover 
the money due to him by enforcing the 
charge on the. 22nd September 1900, which 
was within twelve years from the due date 
under the bond te X, and claimed priority over 
the mesne encumbrancers. Their Lordships 
held (a) that he was entitled to priority 
as he was subrogated to the rights of the 
first mortgagee, (b) that by thet subrogation 
he had the same rights as an assignee uf 
the first mortgage and was entitled tu enforce 
that mortgage a cording to its terms, (c) 
that as an action to enforce that mortgage 
had become barred—they do not say the 
action is barred against the mesne mort- 
gagees and not against the mortgagor— 
the rights under that mortgage could not 
be enforced, (d) that that did not prevent 
the mortgagee from enforcing his own mort- 
gage and recovering the mortgage-money, but 
that gave him no priority. Jt will be seen 
at once that there was no alteration or sub- 
stitution of the covenant in the first mort- 
gage by a later covenant as there was in 


(10) (1891) 1 Q, B. 278; 60 L, J. Q. B. ; «Ds 
278; 89 W: R: 293. 8 0N OPT 


this case, though an attempt appears to have 
been made to argue that there was, which 
on the facts of that case could not be made 
out See Mahomed Ibrahim Hossein Khan vy. 
Ambika Pershad Singh (2). There were in fact 
two covenants in favour of the plaintiff, one 
under the original mortgage to A of which he 
became the equitable assignee by subroga- 
tion, on breach of which in 1887 he was 
at liberty to enforce the payment of the 
mortgage-money within twelve years of that 
date as a first charge, and another covenant 
under the covenant of 18&8 in favour of 
X of which he became the assignee by 
actual transfer which he could have en- 
forced only on its breach. It is to be 
noted that their Lordships do not say 
that theaction against the mortgagor was 
one to enforce the first mortgage as 
modified by the subsequent deed, as that 
would not be correct on the facts of that 
case. The present case is like that reported 
as Baranashi Pershad Chowdhury v. Johori 
Lal (11), which was referred to and dis- 
tinguished by the High Court at Calcutta 
in the case in which their judgment on this 
point of limitation was confirmed by the Privy 
Council. It is on this principle that Mooker- 
ji, J., finally rested his judgment in Surjiram 
Marwari v. Barhamdeo Persad (9), for though 
he came to the conclusion that although 
a suit on the first mortgage, if unaffected 
by any agreement between the mortgagor 
and the first mortgagee, would be barred, 
inasmuch’ as there was an agreement or 
arrangement between them for the discharge 
of the debt so long as that arrangement 
lasted or the agreement remained unbroken, 


the first mortgagee could not sue and 
there was a suspension of remedy and 
the action was not barred. The actual 


decision in that case is against the appel- 
lants. 

There are cases in which actions have 
been brought and decrees obtained on the 
first mortgage, and moreysraisedon mortgage 
of the same properties to pay off the decrees. 
In these cases, it has been held that the 
mortgage exesuted to pay off a first mort- 
gage-decree has priority over incumbrances 
created before its date and after the date 
of the first mortgage. Purnamal Ohund v. 


(11) 8 0. W. N. 885, 
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Venkata Subbarayalu (12), Surje Ram Marwari 
v. Berhamdeo Persad(18), Yellapaddi Mahalaksh- 
ammalv. Sriman Madhea Siddhantha Onnahent 
Nidhi (1). In these cases under the processual 
law of India there is no means of enforc- 
ing the first mortgage by another suit, 
and in an action brought under the later 
mortgage priority has been given over mesne 
encumbrances, though as an equitable assignee 
of the rights of the first mortgagee ithe 
later mortgagee cannot bring an action 
on the frst mortgagee. In such cases it 
appears ‘to be difficult to apply the princi- 
ple of assignment so as to treat the later 
mortgagee as assignee of the first mort- 
gage and view his action as one on the 
first mortgage and apply the law of 
limitation. It,may be that in those cases 
also as there is only one covenant to pay 
the mortgage money, that is, under the 
later mortgage, as the covenant under the 
previous mortgage has merged in a judgment, 
the cause of action to recover the mortgage 
money will arise only on the date fixed for pay- 
ment in the later mortgage, and so long as that 
action is not barred the priority is not affected. 
In Yellapaddi Mahalakshammal v. Sriman 
Madhra Siddantha Oonnahini Nidhi (1) the 
learned Chief Justice makes this significant 
observation: “The plaintiff gave up his rights 
to sue on his mortgage of 1895, but he 
did not give up his rights as a secured 
ereditor which would, of course, include the 
right to set up his security as against 
his puisne encumbrancer.” The suit was 
on a mortgage of 1903 executed to the 
plaintiff in discharge of a judgment obtained 
by him on his mortgage of 1895. Any suit 
on the mortgage of 1895, if one such could 
be instituted, would be barred on the date 
when the subsequent action was ,brought, 
but the priority was held not affected. 
In this view it is unnecessary to consider 
the difficult question ofthe effect, if any, 
of the acknowledgment of the mortgagor 
against the previous junior encumbrancer. 
We may, however, point out thai the other 
learned Judge who took part in the decision 
iù Surjiram. Marwati v. Berhamdeo 
Persad (13) did not agree with Mr. Justice 
Mookerjee on the point, that in Krishna 


(12) 20 M. 486; 7 M. L. J. 198,7 Ind. Dec. (N. s.) 
344. 
(18) 2 0. L. J. 202. 
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Chandra Saha v. Bairab Ohandra Saha (14), 
Maclean, C. J., and Mitra, J., took a differ- 
ent view, and the latter case was followed in 
this Court by Benson and Sundara Aiyar, JJ. 
inVelayudam Pillaiv. Vaithyalingam Pillai(l5). 
It is no doubt true that in the last case the 
diference between an acknowledgment and 
part-payment was not discussed though the 
language of section 19 was adverted to. 
However as I have said before, itis unneces- 
sary to express any opinion on that question 
in this case. _ 

In the result the appeal 
with costs. 

Time is extended to six months. 


must be dismissed 


AYLING, J.—I agree. 


Appeal dismissed; 
Decree modified, 
V, R. P. 
(14) 32 0. 1077; 9 O. W. N. 868. 
(15) 17 Ind. Cas. 619; Z4 M. L. J. 66; 12 M, L. T. 
610. š 


MADRAS HIGH COURT. 

Civit Appear No 402 or 1914. 
October 11, 1916. 
Present:—Myr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 
NARASIMHAPPA, LATE A MINOR BY MOTHER, 
LAKSHMAKKA~ Derenpant No, 2— 
APPELLANT 
versus 
CHINNA KENCHAPPA AND ANOTHER— 
PLAINTIFF AND DEFENDANT No. 3— 

~ RESPONDENTS. 

Hindu Law—Joint family—Self-acquisitions of father, 
conversion of, into family assets, principles governing— 
Intention— Contribution by sons~Adopted son of Sudra, 
share of, on subsequent birth of natural son. | 

The self-acquisitions of a Hindu father in a joint 
family cannot be treated as family property in the 
absence of unequivocal evidence that the father 
deliberately intended to give up his full power of 
ownership over his acquisitions. [p. 247, col. 1.] 

The following facts generally effect the conver- 
sion:— i 
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(a) A clear declaration by the father to that effect. 

(b) A substantial contribution to the self-acquisi- 
tions having been made by the son, and such 
contribution not having been kept apart, the 
contribution having been so substantial in 
fact that the only reasonable inference vould 
be that the total wealth was intended to be 
treated as joint family property. 

(c) Unequivocal condnet on the father’s part 
indicating that the son was treated as an 
equal owner along with him in all the 
acquisitions. [p. 247, cols, 1 & 2.] 

Haridas Lalji v. Narotam Raghaveji, 14 Ind. Cas. 
769; 14 Bom. L. R. 287, referred to. 

Where a father and son trade together, the pre- 
sumption is not that the son becomes a partner with 
his father in the business, but the business becomes 
joint family property business and al) the properties 
acquired in the business become the joint family 
property of the father and the son, including the sons 
who do not take a prominent partin the transaction 
of the business. [p. 248, col. 1.] 

Among Sudras an adopted son is entitled to one- 
fourth of the share of a natural son subsequently 
born. [p. 248, col. 1.] 

Raja v. Subbaraya, 7 
"60, dissented from. 

Karuturi Gopalan v. Karuturi Venkata Raghavulu, 
31 Ind. Cas. 574; 29 M. L. J. 710; Sundararajam v. 
Arunachalam Chetty, 33 Ind. Cas. 858; (1916) 1 M. W. 
N. 31; 29 M. L. J. 793 and 816; 2 L.W. 1247-and 1266; 
18 M. L. T. 552 and 568; 39 M. 136 and 159; Girja Bat 
v. Sadashiv Dhundiraj, 37 Ind. Cas. 321; (1916) 2 M. 
W, N. 65; 20 C. W. N. 1085; 14 A. L. J. 822; 20 M. L. 
T. 78; 12 N. L. R. 113; 18 Bom. L. R. 62l; 4 L. W. 
114; 24 O. L. J. 207, 81 M. L.J. 455, 43 C. 1031; 
Rangasami Naidu v, Sundararajulu Naidu, 35 Ind. 
Cas. 52; 81 M. L. J. 472, followed. 

Appeal against the preliminary decree of 
the District Court, Bellary, 
Suit No. 19 of 1913 (Pauper Petition No. 
47 of 1913). 

Dr. Swaminadhan, for the Appellant. 

Dr. T. R. Venkatrama Sastri (with him Mr. 
O, Krishnamachariar), for the Respondents. 

JUDGMENT. | 

Sapasiva ATYAR, J. — The second defendant 
is the appellant in this appeal. The plaint- 
is natural father was the brother of the 
plaintiff’s adoptive father, the first defendant, 
who died pending the suit, The second 
defendant was born to the frst defendant in 
the year 1898, about twelve years after the 
plaintiff was adopted by the first defendant, 
the said adoption having taken place about 
the year 1886. The third defendant is the 
plaintif’s elder brother in the plaintiff’s 
natural family. 

The suit was brought for partition on 
the footing that the plaintifs natural 
father and the plaintiff's adoptive father, 


the first defendant, belonged to a joint 


M. 253; 2Ind. Dec. (xN. s.) 
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undivided Hindu family and that the 
properties sought to be divided wəre owned 
by both the branches, the plaintiff’s natural 
branch and his adoptive branch. The suit 
was bronght as a pauper suit and the 
plaintiff at first did not make his brother, 
_ the third defendant, a party to the suit on 
the allegation that his elder brother hecame 
a vagrant twenty years ago and his where- 
abouts were not known. A careful perusal 
of the plaint satisfies me that the plaintiff 
could not fully make up his mind either 
to claim one-third share as adopted son 
of the first defendant or half share as the 
sole representative of his natural father’s 
branch, ignoring the adoption (see paragraph 
9 of the plaint). 


The learned District Judge in his judg- 
ment came to the following findings of 
fact: (a) The plaintiff was actually and 
validly adopted by the first defendant about 
the year 1886 when the plaintiff was about 
five years old; (b) the plaintiffs natural 
father and the plaintiffs adoptive father 
(the first defendant) had become divided 
in interest about the year 1876; {c) the 
whole of the suit property was acquired 
by the first defendant from the profits of 
salt-earth contracts taker up by him in 
the Mysore Province, to whish he went 
from Hindupoor which was the native place 
of the plaintiffs ancestors, the first 
defendant's migration to the Mysore 
Province having taken place a few years 
after the division in 1876; (d) the suit 
property is, therefore, not property belonging 
jointly to the branch of the plaintiff's 
natural father and to the branch of the 
first defendant but is the self-acquisition 
of the first defendant and, therefore, the 
third defendant (the plaintiff’s natural elder 
brother) is not entitled to any share therein 
(see the end of the third paragraph of the 
lower Court’s judgment); (e) the first 
defendant associated his adopted son, the 
plaintiff, with him (the first defendant) in 
his business in Mysore and “received 
material assistance from him” and it “has 
not been suggested that the plaintiff was 
on the footing of a paid servant”, “The 
plaintiff's assistance was not casual and 
there was a close and continuous connec. 
. tion between the plaintiff and the first, 
defendant in the Mysore business.” 


246 ; 
NARASIMHAPPA V, CHINNA KENCHAPPA, 


On these findings, the .learned District 
Judge decreed a half share to the plaint- 
- iff in the plaint properties by his pre- 
liminary decree, which is now under appeal. 
l am unable, to understand how the 
District Judge gave the plaintiff a half 
share, As I said, the plaintiff claimed a 
half share, not on the basis that the 
properties” were the self-acquisitions of 
himself and the first defendant (in which 
properties the second and third defendants 
have consequently no share ‘at all), but on 
the basis thata half share in the properties 
belonged to the first defendant’s branch 
and the cther half to the plaintiff’s natural 
father’s branch and that if the plaintiff’s 
adoption is uot proved, the plaintiff ag 
representing his natural father’s branch 
was entitled to half. The District Judge 
having found that the plaintifi’s natural 
father’s branch had no right or share at 
all in the plaint properties and that the 
plaintiff's adoption was true, it is (as I 
said) difficult to understand how the 
plaintiff is, on that basis, entitled to half 
share. Dr. Swaminadhan for the appellant 
contended (a) that the finding of the 
District Judge in favour of the plaintiffs 
adoption is opposed to the weight of 
evidence and the probabilities: (b) that the 
District Judge having found that the 
plaint property was the self-acquisition of 
the first defendant ought to have dismissed 
the suit as, even if the plaintiff is the 
adopted son, he had no right under Hindu 
Law to demand partition of such self- 
acquired property from his adoptive father. 
Again, as the said adoptive father has 
executed a Will bequeathing the whole of 
the property, to the second defendant, the 
plaintiff has got no right to sue for or to 
continue his suit for partition even after 
the death of the first defendant: (c) the 
finding that the first defendant associated 
with him the plaintiff in his business and 
received material assistance is unsustainable: 
(d) the plaintiff not having set up a case 
that the first defendant’s self acyuired 
property was treated as joint family pro- 
perty, the lower Court ought to have 
dismissed the suit: (e) even if the plaintiff 
had been validly adopted and the properties 
became the properties of the joiut family 
consisting of the first defendant, the plaint- 
iff and the second defendant, the plaintiff 
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would not be entitled to half share but 
to a much less share. 


We have been taken through the evidence 
on the question of adoption. It may be that 
the census rough-copy register (Exhibit IV) 
may not be admissible in evidence, but the 
other documentary evidence on the plaintiff's 
side (Exhibits A to Al4, B, O, D, F, Fl, H, 
Hi, H2, and ITL) clearly support the oral 
evidence on the plaintifs side, proviog 
that the plaintiff was adopted by the frat 
defendant about the year 1846, when the 
first defendant had no male issue of his own 
(though he had two wives), the tirst defend- 
ant being according to the documentary 
evidence a chronic asthmatic patient fre- 
quently falling ill not only of asthma but 
of other diseases. Exhibit H2 seems to be 
almost conclusive on the point, as the first 
defendant calls him (plaintiff) as his adopt- 
ed son in that letter. That he has been 
treating him as an adopted son, educating 
him and marrying him and so on, is almost 
conclusively established. The appellant’s con- 
tention on this point is, therefore, unsastain- 
able. 


Coming to the next contention, it must be 
admitted that if the District Judge’s finding 
that the properties were the first defendant’s 
self-acquisitions is accepted unequivocally, 
the suit ought to have been dismissed. But 
though the District Judge does not clearly 
and expressly state so, I think that he meant 
to find that after a certain period, the first 
defendant associated the plaintiff with him 
in the business in which the self. acquisitions 
were being made and that by. his conduct 
the first defendant converted - the self-acquisi- 
tions into joint family property belonging 
to him and his sons. [t must be admitted, 
of course, that the plaintiff did not set 
up this aspect of the case in his plaint, 
though he did indicate in the seventh 
paragraph of the plaint that “the plaintiff's 
pains, industry, and skill in business 
matters increased the family property,” the 
plaintiff meaning, however, ‘by family pro- 
perty’ the property belonging (according 


to him) both to his natural beineh and 
to his adoptive branch. Ho>vev-r, che 
evidence heing all before us, i tank we 
are entitled to give a relief to the 


plaintiff on the basis of 


toe fasio dis- 
closed by the said evidence. os 


Vol, XXXVIII] 


NARASIMHAPPA V. CHINNA KENCHAPPA, 


The question then is whether the suit 
property (a substantial portion at least of 
which must have bsen acquired of the 
first defendant before the plaintiff came 
of age, that is, before 1901) was converted 
into joint family property by the first 
defendant’s conduct in associating the 
plaintiff in the salt-earth contract basi- 
ness carried on in the Mysore Province. 
I confess that I have found this a rather 
dificult question to decide. I am not 
inclined to encourage the notion that, be- 
cause a Hindu father who is making 
selfsacqnisition in a business started by 
himself, gets some small assistance from 


an adult son who is depending upon him. 


ithe father) for “his food and clothing, 
it necessarily follows that the father’s 
intention is to convert his self-acquired 
property into the joint family property 
of himself and his son. The sons of a 
Hindu who are not fit to set up busi- 
ness for themselves or who do not obtain 
good Government posts, usually live with 
their father even after they become 
majors, and the father usually supports 
them oub of natural love and affection 
and in order that they may not waste 
their time in idleness he gives them 
orders to do this, that, or other minor 
- work in connection with his business accord- 
ing to their capacities, The natural rela- 
tion of obedience and respectful behaviour, 
in which under the old Hindu Law the 
Hindu son stood towards his father, was 
partially destroyed by the Mitakshara 
doctrine of right by birth in the son 
introduced in the dark ages of Hindu 
medievalism, and I am not disposed to 
extend the doctrine in the case of self- 
acquisitions of the father in the absence 
of unequivocal evidence that the father 
deliberately intended to give up his full 
power of ownership over his self-acquisitions. 
The following are the facts which may 
be held to effect the conversion: (a) a clear 
declaration by the father to that effect: 
ib) a substantial contribution to the self- 
acquisition having been made by the son, 
such contribution not having been kept 
apart, the contriļution having been so 
substantial in fact that the only reason- 
able inference is that the tntal wealth 
was intended to be treated as joint family 
property: fe) unequivocal gonduct on the 
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father’s part indicating that the son was 
treated as an equal owner along with 
the father in all the acquisitions of the father. 
As Beaman, J., says in Haridas Lalji v. 
Narotam Raghavii (1): “The point of 
nicety, particularly where the case is that 
of a Hindu father and his children, in 
determining precisely when the common 
family fund becomes imprinted with that 
character, is to discover the intention 
of him or those who haye control of that 
fund or parts of it, that it should be appro- 
priated to the common uses of the family. 
16 is clear that where a Hindu father 
starting upon nothing begins to earn 
money for himself, it does not necessarily 
follow, becanse he may have infant children 
whom he feeds and clothes and houses, 
that he intends or they expect that his 
individual earnings should become a com- 
mou fund and so have all the legal in- 
cidents of joint family property. As the 
children grow up, particularly where they 
are associated with their father in his 
business, it becomes more and more diff- 
cult to define with any accuracy the 
point at which and the conditions under 
which accumulations of one kind become 
accumulations of the other. Where self- 
acquired property passes into joint family 
property, ordinarily the easiest and the 
most conclusive test is the crucial test of 
contribution.” I do not mean to accept 
all the conclusions of Beaman, J., on this 
point unreservedly, as I think he goes 
further in favour of the sons who are 
living with their father and who assist 
him in his business than I am prepared 
to go. In the present case, however, there 
ig clear evidence that after the first 
defendant’s infirmities increased through age 
and from about the year 1900 (when the 
plaintiff was about nineteen years old), the 
plaintiff tock a very substantial part in 
conducting the business of the salt-earth 
contracts which were even taken in his 
name from the Mysore Government for 
the benefit of himself and the other mem- 
bers of the family (see Exhibit A series). 
The post card dated the 23rd October 1911 


.(Exhibit D 1) about a year before the suit 


also shows that the first defendant treated 
his lands as property in which the plaintiff 


(1) 14 Ind, Cas. 769; 14 Bom. D. R, 237 at p. 249, 
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had an interest as a member of a joint Hindu 
family. Tbe presumption in such cases is not 
that the son became a partner with his father 
in the business, bat that the business 
becomes joint family property business and 
all the properties acquired in the business 
(including the properties previously acquir- 
ed to which the after-acquired properties 
became additions) become the joint family 
properties of the father and the sons, 
including the sons who did not take 
a prominent parb in the transaction of the 
business. In the result I have come to the 
conclusion, though after some hesitation, 
that the plaint properties are the joint 
family properties of the first defendant 
and of his sons, (As I said, I am not 
quite sure that the District Judge’s fnd- 
ing is really to the above effect). 

The last question for sonsideration is, 
“To what share on this finding of fact is 
the plaintiff entitled?” He claimed an one- 
third share in the plaint. But how he 
claimed such a share is not made plain. 
I take it that his legal adviser relied 
upon the case of Raja v. Subburaya (2), in 
which it was held that among Sudras, an 
adopted son is entitled to an equal share 
with a legitimate son born after the 
adoption, and not merely to the lesser 
fraction to which an adopted son is en- 
titled among the twice-born castes. The 
decision in Raja v. Subbaraya (2) has been 
dissented from by the Chief Justice and 
Seshagiri Aiyar, J., in the case reported 
as Karuturi Gopalan v. Karuturi Venkata Ra- 
ghavulu (3), where all the authorities have 
been fully gone into. This latter case has 
been followed very recently by Ayling and 
Srinivasa Aiyangar, JJ., in Appeals Nos. 
104 of 1914, ete. I am quite clear that 
Chandrika, followed in Raja v. Subbaraya 
(2), has perverted the ancient texts 
on this question of the share which an 
adopted son of a Sudra father is entitled to. 
All other Hindu texts both ancient and modern 
have dissented from the Dattaka Chandrika 
and I am, therefore, prepared to follow the 
decision of my learned brother Seshagiri 
Aiyar, J.,in Karuthuri Gopalan v. Karu- 


M. 


y 2 Ind. Dec, (x. s.) 76 
81 lir 


253; 
nd. Cas. 574; 29 M. L. J. Tio. 
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turi Venkata Raghavulu (8). In accordance 
with that judgment, the plaintiff's share 
when he brought this suit was only one- | 
ninth, his father the first defendant being 

entitled to four-ninth share and his adoptive 
brother the second defendant tothe other 
four-ninth share All the interests in the 
properties which plaintiff’s father was en- 
titled to were bequeathed away by him under 
theregistered Will, Exhibit VI, whose genuine- 
ness and validity were not disputed be- 
fore us and such a disposition after the 
plaintiff's division in status was quite effect- 
nal as against the plaintiff [see Sundara- 
vajam v. Arunachalam Chelly (4), .Girja 
Sadashiv Dhundiraj (5)]. Even if 
the Will is ineffectual, the case of Rangasami 


- Naidu v. Sundararajulu Naidu (6) decided by 


my learned brother and Srinivasa Aiyangar, 
J., leads to the conclusion that the 
plaintiff’s division in status did not affect the 
undivided status of the second defendant, and 
the first defendant and the second defendant 
have now obtained the whole eight-ninth 
share by survivorship. The lower Court’s 
decree in the plaintiff’s favour will, there- 
fore, be modified by substituting ove-ninth 
share for half share and one-ninth of the 
debts for half of the debts. The parties 
will bear their respective costs in this 
appeal, 

Napier, J.—I concur. 

Appeal partly allowed; Decree modified. 

V, R. P. 

(4) 33 Ind. Cas, 858; (1917) 1 M. W. N 31; 29 N. L. 
J. 798 and 816: 2 L. W. 1247 and 1266; 18M. L.T. 
552 and 568; 39 M. 136 and 159. 

(5) 87 Ind. Cas. 321; (1916) 2 M. W. N. 65; 20 0, 
W. N. 1035; 14 A L. J. 822; 20 M. L.T. 783,12 N. L. 
R. 118; 18 Bom L. R. 62i; 4 L. W. 114; 24 O.L J. 
207; 31 M. L. J. 455; 43 0. 1031, 

(6) 85 Ind. Cas. 52; 31 M. L. J. 472. 
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Oaptain Syed YACOOB SAHIB, SIRDAR 
“BAHADUR—Derenvant-——ApPELLANT 
versus ; 


PACHA BIBI—Puaintirr—Ruspon pent, 

Muhammadan Law—Guift—Gift of incorporeal right, 
essentials of—Assignment of life policy—Delivery, 
ahen legally effective—Conditions, validity of— 
Revocation of assignment, whether valid—Suit to 
establish title under assignment, whether subsidiary or 
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incidental relief—Small Cause Court, jurisdiction of — 
Transfer of Property Act (TV of 1882), ss 123,128, 129, 

A. suit for declaration of plaintiff's right under an 
assignment of an Insurance Policy executed in favour 
of the plaintif by the defendant and for delivery of 
the promissory notes issued to the defendant by the 
Tnsurance Company in lieu of premia and of the 
assignment deed is not cognizable by a Small 
Cause Court. The declaration is not a subsidiary or 
incidental but the main reliof, as the recovery of 
the moneys in the hands of the Insurance Company 
could not be sued for before the policy matured. [p. 
244, cols. 1 & 2.] d 

The assignment is valid asa gift under Muhammadan 
Law, even though it was uhaccompanied by delivery 
of the said documents. The execution of the deed of 
assignment, ‘the intimation of the fact to the 
Insurance Company and the requisition to register 
the assignee’s name in the books of the Company are 
sufficient acts of the donor to vest the property in 
the donee. [p. 254, col. 2.] 

The technical doctrines of Muhammadan Law should 
not be applied in all their rigidity to gifts of incor- 
poreal rights. The conditions as to delivery are not 
applicable to them, provided the donor does all that 
he can be reasonably expected to do to pnt the 
donee in a position to get the benefit of the trans- 
ferred incorporeal right and the ‘donor divests him- 
self of all the indicia of title to the right gifted 
away. [p. 254, col. 2.] 

Where a gift of an incorporeal right is subject to 
a condition, the condition is futile and the gift 
should be treated as absolute [p. 255, col 1] 

Reservation of contingent rights in reversion 
by the donor under the gift is invalid but he has a 
right to reserve to himself the bonuses due under 
a policy. [p. 255, col. 1.] 

A gift ofa defined portion of property is valid 
under Muhammadan Law. [p. 254, col. 2.] 

An assignment of a life policy being a transfer of 
an actionable claim, the deed creating the transfer 
is complete and effectual for the transfer of the 
donor’s rights without more. [p. 255, col 1.] 


Defendant insured his life with an Insurance Com- 
pany for Rs. 5,500 payable in his 55th year or at 
death, whichever happened first. On 13th November 
1900 he executed an assignment of the policy in 
favour of the plaintiff, his wife, and got her name 
registered in the Company’s books.- A part of the 
amount was paid to plaintiff on its becoming due. 
On 12th December 1912, the defendant intimated to 
‘the Company that he had revoked the assignment in 
plaintiffs favour. The Company having refused to 
recognise the plaintiff’s title unless she established 
it in a Court of law, the plaintiff brought the 
present suit for a declaration that she was entitled to 
the money under the policy by virtue of the 
assignment in her favour. The material por- 
tions of the assignment were'in terms as follows: 
“I do hereby assign to my wife P by way 
of gift the policy of insurance bearing No. ...... 
reserving to myself the right to deal with any bonus 
as I may from time to time think fit and in the 
event of P predeceasing me this gift shall fail and 
the policy shall revert to me”: 


Held, (1) that the snit was not cognizable by a 
Small Cause Court; [p. 254, col. 1.5 
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(2) that there was a complete gift in favour of the 
plaintiff and that the delivery to the plaintiff of the 
documents in defendant’s possession was not neces- 
sary to validate it, and the assignment of the policy 
was, therefore, irrevocable; [p. 254, col. 2.] 

(3) that on the trne construction of the deed, it 
was not a contingent gift buta present gift subject 
to a condition and that the condition was futile and 
the gift absolute. [p. 255, col. 1.] 


Appeal against the decree and judgment of 
the Court of the City Civil Judge, Madras, in 
Original Suit No. 310 of 1913. 


FACTS are suffice’ ently clear from the 
following material extracts from the jndg- 
ment of the City Civil Judge:— 

“The plaintiff whois a Muhammadan 
lady is the wife of the defendant who 
isa retired Subadar Major. The defend- 
ant bad insured his life in the Oriental 
Government Security Life Assurance Com- 
pany, Limited, for the sum of Rs. 5,000, 
subject to the terms and conditions laid 
down in the Policy Nx, 11312,.dated 2nd 
February 1888 and filed as Exhibit A. 
Under the terms of the Policy the said amount 
was payable on the death of the assured or 
on his attaining the age of 55, whichever event 
may first happen. By an instrament in 
writing dated 13th November 1900(Exbibit I), 
the defendant assigned in favour of his 
wife, the plaintiff, the said Policy for Rs, 5,000 
as well as another Policy for Re. 2,000, 
which he had also effected in the said Com- 
pany. This assignment was communicated 
by him tothe Life Assurance Company and 
the plaintiff’s name was registered in the 
books of the Company as the assignee 
of the Policies Nos. 11812 and 11313 (see 
„Exhibit C, dated £7th. November 1900). 
At the date of the assignment to the plaint- 
iff, the two Policies had been deposited 
with the Company to secure a loan of 
Rs. 1,000, which had been borrowed by the 
defendant, from the said Company (see 
Exhibit D, dated 28th April 1898). Along 
with the said Policies the defendant had also 
deposited 21 promissory notes which had 
till then been issued to him by the Company 
in respect of the premia which had been 
paid by him onthe Policy of Rs. 5,009 till the 
date of the said mortgage. The said promis- 
sory notes (Exhibit B series) as well as the 
Policy, Exhibit A, are produced by the Com- 
pany. This snit does not relate to the Poliey 
for Rs. 2,000 but only to the Policy for 
Rs, 5,000, Itis said that the Policy for 
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Rs, 2,000 was allowed to lapse, but as no 
question arose in tbis suit with regard to 
that Policy no evidence has been adduced 
with regard to it. In the interval between the 
mortgage (Exhibit D) and the assignment 
(Exhibit I) the defendant had paid further 
premiums for half years and at the date of the 
assignment he had with him the five 
promissory notes which had been delivered 
to bim for those five payments. It would 
appear from Policy Exhibit A that as soon 
as premium is paid a promisscry note is 
issued in respect of that premium and deliver. 
ed to that assured. The Policy expressly 
states that the sum assured, that is payable, 
under the Policy will be reduced by the 
amount of all successive promissory notes to 
be thereafter issued. Ai the font of the Policy 
there is a note in these terms:—‘ Notice, 
When all the above-mentioned premiums 
have been paid, this Polity is extinguished 
and the Rs.5,CO0 assured is represented by 
34 promissory notes of Rs. l7 0-11 each.” 
The defendant attained the age of 55 in or 
about. 2nd April 1904. Though the Policy 
mentioned 34 promissory notes, only 33 have 
been produced in this case, 21 by the Company 
and 12 by the defendants, From a note at 
the back of the Policy it would appear that 
the last premium of Rs. 178-4-0 was not 
paid. No question, however, turns in this 
case upon the non-payment of that 
premium, The earlier promissory notes do 
not on their face purport to be anbject to any 
condition, but the later ones issued from 
16th February 1889 are expressly issued 
subject to the conditions of the Policy. The 
difference would be that these promissory: 
notes whichdo not on their face show that 
they are subject to any condition may 
perhaps be regarded as negotiable instru- 
ments, as each promissory note contains an 
unconditional undertaking to pay a certain~ 
sum to or to the order of theassured at a stat- 
ed time. But those promissory notes which 
are expressly made subject to the conditions 
laid down in the Policy, cannot be so regarded. 
Tn this case all the promissory notes issued 
subsequent to the date of the assignment as 
wellas 4 promissory notes issued prior to 
that date expressly state that they are subject 
tothe conditions of the-Policy. After the 
Policy became payable the plaintiff applied 
to the Company as the assignee thereof for 
payment of the amount. The defendant 
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also applied to the Company for payment. 
On the 12th September 1904 he executed 
what be called a deed of revocation and got it 
registered, In this deed he says that he 
executed a nominal deed of gift in favour of 
his wife Pacha Bibi, 7.¢., the plaintiff in respect 
of the Life Policies Nos. 11812 and 11318 
of 1913 for Rs. 7,000 with a view to complete 
the said gift if he found her deserving. He then 
says that as he found her not deserving of 
the said gift and as she also separated from 
him for about three years ago, he wrote to 
the Life Assurance Company that he has 
cancelled the gift. By the instrument in 
question he formally revoked the said gift, 
stating that the Life Policy and other docu- 
ments were never handed over by him to his 
wifeand that the gift, therefore, did not 
take effect according to the Muhammadan 
Law. He communicated this deed of re- 
vocation to the Company and demanded 
payment of the Policy amount, on the 
ground that his wife had no right to it 
and that he was entitled to the same. 
The Insurance Company informed the 
defendant that as he had already assigned 
the Policy to the plaintiff and informed 
the Company of the said assignment, they 
could not act upon his (defendant’s) revo- 
cation of the assignment as if it were 
valid and that he shonld get his title to 
the Policy amount established in a Court 
of Lawas against the assignee. As regards 
the plaintiff’s claim, the Company stated 
that in view of the objections raised by 
the assured she should also establish her 
claim in a Court of Law. Eventually, 
however, the Company paid to her, having 
taken an indemnity bond executed by a third 
party, the amount due on the 21 promissory 
notes issued by the Company which had 
been deposited with the Company itself 
to secure the sum of Rs. 1,000 which 
had been borrowed by the defendant under 
Exhibit D, whish promissory notes were 
in the possession of the Company itself 
when the Policy matured. The total amount 
due under the 21 promissory notes, B 
series, was Rs. 3,088-3-3, but of this amount 
the Company deducted the sum of 
Rs 1,038.12 0, beingthe amount due toit under 
the bond Exhibit D, and paid the balance 
to the plaintiff. As regards the amount 
due on the remaining promissory notes, 
the Cumpany declined to pay the same to 
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the plaintiff unless she deliver the out- 
standing promissory notes to the Company 
or shall establish her claim as against the 
defendantin a Court of Law. The present 
suit has been instituted in consequence. 
The plaintiff prays in her plaint, first, for 
a declaration that she is entitled to the 
balance due under the Policy in question, 
viz., Rs. 1,91i-12-9, and the defendant had 
no rightatall thereto and secondly, for 
the delivery to her of the 13 promissory 


notes still outstanding, which are in defend- - 


ant’s possession. As already stated, there 
appear to be only 12 promissory notes 
` ‘Byxhibit II series and not 13, and the note at 
the back of the Policy shows that the 
cash instalment was not paid, in which 
case no promissory mote. would have been 
given for that instalment. 

The defendant in his written statement 
has raised several pleas objecting to the 
validity of the assignment. 

[The learned Judge then discussed the evi- 
dence relating to defendant’s allegation of 
divorce and continued:— | 

The question raised under the first issue 
is whether the assignment of the Frolicy 
is invalid for the reasons set out in para- 
graphs 4 and 5 of the written statement. 
The defendant’s Vakil contends in the first 
place that the assignment of the Life Policy 
is invalid under the Muhammadan Law, 
because it is an assignment of property 
to came into existence in the future not- 
withstanding that the means of production 
are in the donor, secondly, that the gift 
was incomplete because the donor had not 
done everything in his power to complete 
the gift. He had not handed over to the 
donee either the deed of assignment or 
the. Life Policy or the promissory notes 
which were then in his possession. It is 
contended that without the delivery of 
those documents the gift, was not complete 
and did not take effect. 


The plaintiff's Vakil, on the other hand, 
contends that the Life Policy whieh was 
assigned tothe plaintiff ig an actionable 
. claim as defined in the Transfer of Property 
Act and that it has been assigned in he 
manner in which an actionable claim ought 
to be assigred, ez, by an instrument in 
writing signed by the transferor and that 
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the assignmant basame complete and effect- 
ualupon the execution of such instrament 
as provided in section 180 of the Transfer 
of Property Act. The plaintiff's Vakil 
contends that the assignment of the Policy, 
though it was by way of gift, is not 
governed by Chapter VII of the Transfer 
Property Act, but by the provisions relating 
to the transfer of actionable claims in 
Chapter VII of the said Act. The plaint- 
iff's Wakil disputes the proposition that 
what was assigned to the plaintiff was 
future property. He says that the right ander 
the Policy which was assigned was an 
existing right at the date of the assignment, 
though the sum assured was not payable 
until a few years later and the assured 
as wellas the assignee had to make certain 
further payments of premiums as provided 
in the Policy. 


The defendant not only executed the 
instrument of assignment but also communi- 
cated to the Insurance Company and got 
plaintiffs name registered by the Company 
as the assignee of the Policy. In my 
opinion, this unequivocal act on the part 
of the defendant amounts to a sufficient 
delivery of the document to the plaintiff. 
Even if defendant did not actually hand 
over the possession of the documents and 
the promissory notes to the plaintiff, it 
must be taken that after the intimation 
by him to the Company of the assignment 
of the Policy to the plaintiff that he held 
them on behalf of the plaintiff. As regards 
the Policy itself, it was at that time in 
the possession of the Company itself along 
with 21 promissory nctes (3 series), I am 
of opinion that the defendant did every- 
thing in his pewer tocomplete the assign- 
ment in plaintiffs favour. If the plaintiff's 
case were to be governed by the provisions 
which apply to the transfer of actionable 
claims, plaintiff’s title would be complete 
on the execution of the deed of assignment 
but even if the provisions applicable to 
gifts are to be applied, lam of opinion that 
the donor had done everything in his power to 
complete the gift. 

As regards the contention that the sum 
due under the Life Policy is in the nature 
of the property’ which is to come into 
existence in future, I am of opinion that 
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this is not a correct view to take. The 
amount, no doubt, was payable at a fnture 
date and it may be that in certain events 
it may not be paid at all. Nevertheless 
the assured had an existing right under 
the contract of the assurances as provided 
in the Policy and that existing right 
cannot be regarded as future property. By 
the assignment he transfers the existing 
right under the Policy and the assignee 
takes the same as subject to all the 
conditions of the contract. I am of opinion 
that none of the contentions raised in 
paragraphs 4 and 5of the written statement 
is well founded. 

The defendant’s Vakil, however, raises 
some further contentions based upon the 
terms of the deed of assignment (Exhibit 1). 
He says the assignment is bad, because 
the entire amount due under the Policy 
is not assigned but only a portion thereof. 
In the document the donor reserves to 
himself the rights to deal with any bonus 
additions to the Policy, and it is contended 
that this reservation renders the gift invalid 
because he has not divested himself of all 
the rights in the property as he shoald 
do and a gift of a portion of a thing 
which is divisible is invalid. It is also 
contended that the gift is invalid because 
the document provides that in the event 
of the donee pradeceasing the donor, the 
gift shall fail and the Policy revert to 
him. These objections: were not taken in 
the written statement nor were they raised 
in the issues put in by the parties them- 
selves. Under these circumstances I do 
not think that defendant should now be 
allowed to raise them, especially as all the 
pleas raised by him are more or less technical 
and the equities in the case are entirely 
on the side of the plaintiff. Moreover it 


cannot be said that the state of the 
law is quite clear on either of the 
further points raised by the defendant’s 
Vakil. 


As regards the first objection which is 
based on the ground that the gift was 
only of a part, ib has to be observed in 
the first place that there ir no evidence 
in this case to show that any bonus 
was payable in addition to the sum of 
Rs. 500. Secondly, as regards a plea of this 
sharacter the trend of judicial authority 
is entirely against enlarging the scope of 
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the doctrine of mushaa. In the aase of 
Muhammad Mumtaz Ahmad v. Zubaida Jan 
(1) the Privy Council have observed that the 
doctrine relating to, the invalidity of the 
gifts of mushaa is wholly unadapted to a 
progressive state of society, and ought to 
be confined within the stristest rules. In 
a recent case which went up from Burma, 
their Lordships observe that it would be 
inconsistent with the above-quoted ruling 
to apply the doctrine, which in its origin 
applied to very differant subjects of 


property, to shares in, Companies and 
free-hold property in a great commercial 
town. Life Assurance Policies are com- 


paratively of recent growth in this sountry 
especially among the native population, 
Hindu as well as Muhammadan. But they 
are becoming more and more commonas a 
means of providing the dependent members 
of the family with some means of susten- 
ance if those upon whom they are depend- 
ant die suddenly. It seems to me that 
unless barred by any clear rule of Jaw it 
is hardly desirable to apply the doctrine 
of mushaa to property of this description. 


As regards the other point also the 
law does not appear to be free from doubt, 
Sir Roland Wilson in paragraph 313 of 
his book ‘ Digest of Anglo-Muhammadan 
Law’ confines the proposition to gift of 
tangible property, and even as to that he 
merely says the better opinions seem to te 
that a gift with such a condition, wiz, 
that the thing given shall belong absolutely 
to the donee in the event of his smviv- 
ing the donor, but shall return to the 
donor on his surviving the donee, is void ’ 
altogether (see pages 332 and 333). See 
also note 4 at page 334, from which also 
it would appear that the Mushaa Doctors 
of Law, who are quoted, are themselves 
divided in opinion on this question. I see 
no sufficient reason to allow the defend- 
ant to raise this question at this stage of 
the case. In support of the contention 
that the assignment of the Policy in this 
case should be treated as an assignment 
of an actionable: claim and governed by 
the rules applicable thereto, I have been 
referred toa passage in Mr. Justice Tyabji’s 
Book on Muhammadan Law where the learned 


(1) 16 L A. 205; 11 A. 460 (P. C.);5 Sar. P. O. J, 
433; 6 Ind. Dee. (xN. s.) 721. E 
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author considers “that where the subject of 
gift consists of an. actionable claim the 
transfer can be effeeted by the execution 
of an instrument in wriling signed by the 
transferor or his duly authorised agent and 
is complete and effectual upon the execution 
of such instrument.” The defendant’s Vakil 
says that it is merely the learned author’s 
opinion, for which no authority is cited. 
There is, however, no authority against 
that view and if I may say so, I would 
observe that such a rule would be more 
suitable to present-day requirements especial- 
ly in the case of transactions relating to 
Life Insurance Policies in which the Assurance 
Companies have to deal with persons belong- 
ing to various religions and nationalities. 
It seems hardly desirable to make the 
validity of an assignment of a Pelicy 
depend not on one uniform rule which all 
can easily understand, but upon the pe- 
_ culiarities of the special law.to whieb the 
assured or his assignee or both may be 
subject. In this case, however, even if the 
principles relating to gift under the 
Muhammadan Law were to be held appli- 
cable, I would find that the donor had 
done everything on his part to complete 
the gift. 


lst Issue.—I find on this issue that the 
assignment of the Policy in favour of the 
plaintiff was not invalid. 


2nd Isswe—I find that the gift was not 
_merely nominal. There can be hardly any 
doubt that at the time of the assignment 
the defendant did want to benefit his wife. 
Anyhow it is for the defendant to show 
that it was merely a nominal transaction. 
Evenin the deed of revocation which was 
executed by the defendant after he became 
estranged from his wife, he says that he 
intended to complete the gift if she was 
found deserving. Having regard to the 
defendant’s conduct in communicating the 


assignment to the Company and getting. 


plaintiff's name registered; it is for the 
defendant to show clearly thatthe trans- 
action was merely a nominal one, and no 
evidence has been let in on his behalf 
in support of his contention. If the gift 
was complete I do not see how the defend- 
ant could subsequently revoke it. A gift 
by the husband to the wife is one which 
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even according to the Muhammadan Law 
cannot be revoked. I find, therefore that 
the revocation of the deed of gift is 
invalid. 

The defendant’s Vakil finally contends 
that this Court has no jurisdiction to 
entertain this suit. Though this plea was 
raised in the written statement and an 
issue was also proposed by the defendant, 
I disallowed it. The contention urged 
on behalf of the defendant is that this 
suit is cognizable by the Small Cause Court. 
It is said that the substantial prayer is 
the delivery to plaintiff of the promissory 
notes and the deed of assignment and that 
the declaration that the plaintiff is entitled 
to the benefit of the Life Policy and of 
the balance of the amount still payable 
by the Company is a merely incidental 
prayer. I am unable to accept this con- 
tention. This suit has been necessitated 
by the fact that both the plaintiff as well 
as the defendant claim to be entitled to 
the sum assured which is in the hands 
of the Company. It is a declaration of 
title to that sum which is the main 
relief. The recovery of the promissory 
notes is merely for the purpose of being 
banded over to the Company in order to 
get the amount, Suppose the promissory 
notes had been lost or are not forthcom- 
ing, the plaintiff would be entitled to the 
money if she had a title thereto in virtue 
of the assignment to her. This is a suit 
in which the main relief is one for declar- 
ation of title and such a suit is excepted 
from the cognizance of the Small Cause 
Court. In addition to that the plaintiff 
also seeks for the delivery of certain docu- 
ments to her, which documents she is 
entitled to in virtue of the assignment. 
I am of opinion that the contention that 
this Court has no jurisdiction to try the 


suit is not sound and must be over- 
ruled. 
3rd Issue-—In the result there will be 


a decree for plaintiff, declaring that the 
Life Policy No. 11312 for Rs. 5,000 had 
been validly assigned to her and that in 
virtue of the assignment to her she is 
entitled to the amount claimed, wz, 
Rs, J,911-12-9, being the balance money due 
under the Policy after deducting the sum of 
Rs. 3,088-3-3, but not to any bonus in addition 
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to the Rs. 5,000, which may be claimed by the 
assured, and also for delivery to her of the 
deed of assignment and all the promissory 
notes in defendant’s possession relating to 
the said Policy. 


There will be no adjndication in this 
suit as to the exact interest which the 
plaintiff is entitled to with regard to the 
Policy amount, whether she has only an 
estate for life with reversion to the defendant 
or whether she is entitled to an absolute 
estate therein. 

The defendant will pay plaintiff’s costs and 
bear his own.” 

The defendant appealed to 
Court. 

Mr. P. Venkataramana Rau, for the Appel- 
lant. 

Messrs. Muhammad Ibraahim Sahib and 
C. Vexkatasubbaramiah, for the Respondent. 


JUDGMENT.—The first contention of 
the appellant’s (defendant’s) learned Vakil 
is that the suit was cognizable by the 
Presidency Small Cause Court and hence 
the City Civil Judge bad no jurisdiction 
over it. 

The first prayer in the plaint prays for 
the declaration of the plaintiff’s title to 
the money in the hands of a third person 
(The Oriental Government Security Life 
Assurance Campany). A declaratory suit 
is admittedly not cognizable by the Presi- 
dency Small Cause Court. But it is 
argued that the prayer for the said declar- 
ation is only an incidental relief and that 
the prayer for the consequential relief of 
delivery (a) of the promissory notes issued 
by the Insurance Company and now in the 
defendant’s hands and (ù) of the assignment 
deed executed by the defendant in the 
plaintiff's favour is the only prayer which 
should be considered in deciding the question 
of jurisdiction. 

- If the declaration was required by the 
plaintiff solely for the purpose of getting the 
consequential relief she claims in this present 
suit and if that consequential relief was a 
complete relief, the argument would be 
valid ag supported by authorities. But it 
is the moneys in the hands of the Insurance 
Company that the plaintiif finally wants to 
obtain through the declaration of title (the 
possession of the promissory notes aud the 
assignment deed being only the intermediate 
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means), and where a declaration of title to 
moneys in a third person’s hands is prayed ` 
for and where the recovery of the moneys 
themselves could not be sued for in the same 
suit, the declaratory relief is not a merely 
incidental or subsidiary relief. which could 
be ignored in deciding the question of jurisdic- 
tion. ; 

The negt contention of the appellant is 
that the unregistered assignment deed, 
Exhibit I, in the plaintiff's favour was void 
as not having been made by a registered 
instrument or by delivery of the gifted pro- 
perty andas being oppnsed to the Muham- 
madan Law (section 123 ard 129 of the 
Transfer of Property Act), The assignment 
being of moneys due under a policy (or 
under promissory notes which might super- 
sede the policy), it is an assignment of an 
incorporeal right and the technical doctrines 
of Muhammadan Law as to gifts should not 
be applied in all. their original rigidity 
Ibrahim Goolam Arif v. Sarboo (2). Acenrd- 
ing to the Hanafi Law again (Ameer Ali, 
Volume J, pages 65, 73, 75 and 76) gifts and 
other transfers of incorporeal rights can be 
validly made, the conditions as to delivery 
not being applicable to that kind of property, 
provided, however, the donor does all that 
he could be reasonably expected to do to 
put the donee in a pnsition to get the 
benefit of the transferred incorporeal right 
and the donor divests himself of all the 
indicia of title to the right gifted away. 
On the facts found by the lower Court 
(such finding on the facts not being attacked 
before us), the donor did doall such acts 
and we think that the gift of the defend- 
ant’s rights under the policy is valid under 
the Muhammadan Law. 

Newt it was argued that there was no 
gifb at all by the defendant to the plaint- 
iff vesting any present right in the insurance 
moneys in plaintiff and that the assignment 
deed gave the plaintiff only a contingent 
interest in those moneys, contingent, that 
is, on hersurviving the donor. We think 
that on the true construction of the deed, 
he gave her a present vested interest in 
those moneys with a condition that the 
right shall become divested on the donee’s 


(2) 35 0.1; 4 A. 


J. 572; 11 C. W. N. 973; 9 Bom.. 
L. R. 872; 17 M. L. 


L. 
J. 408; 60, L. J. 695; 84 I. A. 167 
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dying before the donor. Jtis not a con- 
tingent gift but a present gift subject toa 
condition. According to the Tianafi Law 
governing the parties, the condition is futile 
and the gift should be treated as an absolute 
gift ‘see Ameer Ali, pages 183 and 134). 

Another argument advanced on the appel- 
Jant’s side was that asthe donor reserved 
to himself a contingent right in reversion; 
he did not do all things which could be 
done to divest himself of the incorporeal 
right in, question. The reservation being 
legally invalid, the only, question to be 
considered is whether he subsequently did 
all that had to be done to complete that 
unreserved gift. The acts necessary to com- 
plete the gift of an incorporeal right have 
nothing to do with the invalid conditions 
entered in the gift deed, and in a considera- 
tion of the question whether the donor had 
done the necessary subsequent acts fo divest 
himself of and to clothe the donee with all 
the indicia of title, the fact that the gift-deed 
contains an invalid condition is irrelevant. 

It was further contended that as the 
donor reserved to himself the right to the 
bonuses due under the policy, the gift is 
invalid under the Muhammadan Law. No 
authority has been quoted before us to 
support the startling proposition that if 
a Muhammadan wants to make a gift relating 
toa particular property (say a house), he must 
make a gift of the entire property and not 
of a defined portion thereof. 

Lastly, we are inclined to hold that the 
claim against the Insurance Company being 
an actionable claim (see illustration IL to 
section 139 of the Transfer of Property Act), 
Exhibit B was “complete and effectual” to 
transfer all the defendant’s rights in that 
claim in the plaintiffs favour. A iransfer, 
even by way of gift, of an actionable claim is 
not governed by Chapter VII of the Transfer 
of Property Act, which relates generally to 
gifts. Section 129, which saves the rules of 
Muhammadan Law relating to gifts governed 
by Chapter VII, has no application to a trans- 
fer by way of gift governed by section 130 
(which occurs in Chapter VIII of the Act). 


In the result the appeal is dismissed with 
costs, 
| Appeal dismissed. 
Y,R.P, 


INDIAN OASES. 


- Succession—Females, exclusion 


255 


PATNA HIGH COURT. 
First Crvin Apesat No. 456 or 1911. 

January 31, 1917. 

*  Present:—Mr. Justice Chapman and 
Mr. Justice Roe. 

Rant JAGDAMBA KUMARI - DEFENDANT 

— APPELLANT 
versus 


Thakur WAZIR NARAIN SINGH— 


PLaInTIFF— RESPONDENT, 

Law Mitakshara—Joint family—Custom— 
of—Serampore Raj— 
Separation, what constitutes—Property acquired with 
savings of zncome of raj, whether self-acquired. 

The succession to the Serampore Estate is 
governed by the ordinary rules of Hindu Law, and 
there is no special custom in the estate excluding 
females from succession. [p. 248, col. 2; p. 264, col. 2.] 


The savings from the income of the raj and the 
property acquired therewith must be treated as self- 
acquired property, unless there is adequate ground 
for holding that the Raja intended to incorporate 
them with the ancestral estate for purposes of 
succession. [p. 268, cols. 1 & 2; p. 269, col. 2.] 


Parbati Kumari Debi v. Jagadis Chunder Dhabal 
29 O. 483; 29 I. A. 82;60. W. N. 490; 4 Bom. L. 
R. 365; & Sar. P. C. J. 205; Sarabjet Partab Bahadur 
Sahi v, Indurjrt Partab Bahadur Sahi, 27 A. 208; 2 A. 
L. J. 720: A. W. N. ( 904) 244 and Ekradeshwar Singh 
v. Janeshwari Bahųasin, 25 Ind. Cas. 417; 42 0. 552; 
18 © W, N. 1249; 27 M. L. d. 373; 16 M. L. T. 882; 1 
L. W. 863; ( 914) M. W. N. 807; 12 A. L, J 3217; 21 
C. L.J, 9; 17 Bom. L.R. 18; 41 I. A, 275 (P. C.), 
referred to. 

Per Chapman, J.—Custom is an encroachment on 
the general law, and, therefore, a legal finding of 
custom must define the limits within which the 
custom operates. [p. 260, col. 2.] 

The departure of a member of a joint Hindu 
family to reside in a village which has been 
granted tohim for maintenance, is not sufficient to 
indicate separation from the family. [p. 261, col. z.] 


Hindu 


Per Roe, J.—Where a junior momber of a joint - 
Hindu family, residing ata village granted to him 
for maintenance, asserted and was acknowledged to 
have a right to take part as a member of the 
family in the family worship, and dusing visits to 
the head of the family, which were frequent and 
of long durations conducted himself as subservient 
to the eider branch and received from the elder 
branch assistance for himself, for his wife and for 
his son consistent with such subservience: 

held, that he had not so completely separated 
from the elder branch as to defcat his right of 
succession to the family estate as an undivided 
member of tho family under the Mitakshara Law. 
Cp. 269, sol. 2 ] : 

Bissonath Chowdry v. Goburdhun Chowdry, 17 
W. R., 486; Stree Rajah Yunumula Venkayamah v. 
Stree Rajah Yanumula Boochie Venkondora, 18 
W. R. z1 (P.C); 18 M.L A. 533; 2 Buth. P. C.J. 
302; 2 Sar. P. C.J. 546; 20 E.R. 876; Tare Kumari 
v. Chaturbhuj Narayan Singh, 3O Jud. Cas. 883; 


-42 C. 1179; 190, W. N. 1119; 29 M. L. J. 871; 
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IS M.L. T. 228:2 L. W. 843; 13 A. L. J. 1034; 17 
Bom. L. R 1012; 220, L. J. 498 11915) M. W. N. 717; 
42 I. A. 192, (P. C); Laliieshwar Singh v. Rameshwar 
Singh, 2 Ind, Cas. 290; 13 C. W.N. 838; 6 M. L.T. 
11; 36 ©. 48l; Bijai Bahadur Singh v. Bhupindra 
Bahadur Singh, 17 A. 456; 22 I. A. 189; 6 Sar. P. C. 
J. 593;8 Ind. Dec. (x. s.) 616, Raja Rup Singh v. Rani 
Baisni, TA. 1; 11 1. A. 149; 4 Sar. P. C.J. 533; A. W. 
N. (1884) 246; 3 Ind. Dec. (x. s.) 902, Takaet Doorga 
Pershad Singh v. fakaetnece Doorga Kooeree, 20 W, R. 
154; Chintamun Singh v. Nowlukho Komcari, 1 O. 153; 
24 W. R. 255; 21 A. 263; 3 Sar. P.O. J. 631;3 Suth. 
P. © J. 204; 1 Ind. Dec. (x. $.) 98 and Lakhshmi Deri 
v. Dhatrazw 2?) M. 256, 24 1.4.118;7 Sar. P.O. J. 
185; 7 Ind. Dec. (x. s.) 182, referred to. 

Appeal against the desision of the 
Subordinate Judge, Hazaribagh, dated the 


18th September 1911. 


Messrs. P. R, Das, N. O. Roy, Lal Mohan 
Gangult Jnanendra Nath Sarkar, Bankim 


Chandra Mitter, Mohini Mohan Chatterji, Sushil 


‘Madhab Mullick and Satlendra Nath Palit, 


for the Appellant, 

Messrs. Pugh, K. P. Jayaswal, B. Pd, 
Naresh Chandra Sinha, Purendra Narain 
Sinha, Gopi Krisina Sakti, K. Bhattacharjee, 
Shivo. Narain Bose and Rai Gurusaran Persad, 


for the Respondent. 


JUDGMENT. 

OHAPMAN, J.—This is an appeal by the 
widow of Raja Saroda Narain Singh of 
Serampore. The Raja became a lunatic a 
few years before bis death and his estate 
was taken charge of by the Court of Wards 
in 1905. Upon bis death on the 16th of 
‘April 1907 his widow the appellant Rani 
Jagdamba Kumari took possession of the 
estate under the protection of the Court of 
Wards. 


On the 2nd of May 1908 a plaint was 
filed by Sree Nilkanta Narain Singh 
claiming the right to succeed to the estate. 
Nilkanta Narain Singh is the son of Raja 
Saroda Narain Singh’s grandfather’s bro- 
ther. His case was that the estate was 
impartible and governed by the Law of the 
Mitakshara and that he was entitled to 
succeed 


(a) by virtue of a custom under which 
females were excluded from the succession; 
and 

(b) by virtue of the rule that in such 
estates so long as the family remains united 
the order of succession is the same as if 
the estate had been partible. 

The appellant, the widow, 
the suit, first, upon the 


contested 
ground that 
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there was no castom excluding females 
from the succession; and secondly, upon 
the ground that the plaintiff had separat- 
ed from the family and that, there- 
fore, the rule’ regulating succession to 
impartible estates no longer operated for 
his benefit. The widow, the appellant, also 
claimed that certain of the properties 
mentioned in the plaint were self-acquired 
properties and not accretions to the estate, 
The learned Subordinate Judge decided all 
these questions adversely to the widow and 
decreed the suit.. The widow defendant now 
appeals to this Court. 


It was admitted in the Court below and 
again in this Court that the estate is 
impartible. The question whether the 


family is governed by the Mitakshara Law 
was contested in the first Court, but it has 
been conceded in this Court that the 
family is so governed. 


I proceed to consider first whether the 
plaintiff is entitled to succeed by virtue of 
the custom under which females are excluded 
from the succession. The custom is pleaded 
in the plaint in the following terms:—- 

“An incident of the said Gadi Serampore 
and the said other ancient ghatwali gadis 
in Parganna Kharagdiha, according to’ the 
local.custom and the family usage prevailing 
in the said Parganna,is that females only 
are excluded from inheritance of these 
ghatwals gadis.” 


A lengthy argument has been addressed 
to us with reference to the phrase “local 
custom” in this pleading. It is contended 
that if a local custom is pleaded, the area 
within which the custom operates must be 
a clearly defined geographical or administra- 
tive division, and in this connection it is 
argued that the Parganna Kharagdiha men- 
tioned is not a geographical or administrative 
division within the meaning of the rale. 
We have been referred toa report by the 
Commissioner of the Chota Nagpur Division 
in 1876 (Exhibit E 1). In paragraph 
112 of this report it is stated that 
there was originally a Zilla Kharagdiba 
which formed part of the zemindare of 
Sheor Mohammadabad situated in Gaya: 
that the Hindu zemindar was driven out 
of Kharagdiha by Nawab Ali Verdi Khan 
presumably about 1750, and that the 38 
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Ghatwali tenures of which the Hindu 
zemindar of Sheor Mohammadabad was thus 
deprived were specially dealt with by the 
English when they conquered that part of 
the country in 1774. In paragraph 124, 
the following words occur :— 

“The ten Tikaits (Ghatwal} who had 
remained neutral were permitted to hold 
their gadis as farmers while the rest of 
Kharagdiha now turned a parganna was let 
in farm on temporary leases to different 
parties.” 

The suggestion is that out of the area 
known as Kharagdiha in 1750 a different 
and smaller area was carved by reason 
of this arrangement made after the English 
conquest of 1774, and that since then this 
smaller area known as Kharagdihba was 
again sub-divided between the districts of 
Manbhum and Hazaribagh. The argument 
is, that a local custom enn only be pleaded 
as existing in some ancient political division, 
or in some geographical division long known 
by a separate name, and that the Parganna 
- Kharagdiha referred to in the plaint is 
not a division of that character. But as I 
understand the judgment of the learned 
Subordinate Judge, the finding is, not that 
there was a local custom in the English 
sense of the word, that is an unwritien 
law made by the inhabitants in respect of 
a particular locality, a law which would run 
with the land. The finding is that it was a 
custom prevailing among a certain group of 
‘families known as the Kharagdiha Ghatwals. 
-These Kharagdiha Ghatwals are the 38 
Ghatwals with whom the English had to 
deal after their conquest in 1774 above 
referred to. There is ground for holding 
that there was a larger community of $4 
Ghatwals [see Exhibit A (v),a report sub- 
mitted by the Agent to the Governor-General 
in October 1834, in the preamble to which it 
is stated Kharagdtha formerly consisted of 84 
divisions designated Gadis.) The finding of 
the learned Subordinate Judge is to this 
effect. Whatever the custom may have been 
in this original eommunity of 84 Ghatwals, 
he finds that among the 85 Ghatwals 
separately dealt with by the British Govern- 
ment in 1776, there had survived an ancient 
custom excluding females from the succession. 
This custom may or may not, he says, have 
been interfered with by differences of 
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administrative treatment or by the influence 


of the Bengal system of law in other 
districts. He finds that the eustom has 
survived in those 38 Ghatwals and of 


these 38 Serampore is one. This appears to 
me to bea perfectly legal finding. And it 
is possible to say that this finding is not 
inconsistent with the pleading if the words, 
66 . eye 

according to the local custom prevailing 
in the said parganna” in paragraph 2 of 


_ the plaint, are regarded assurplusage. 


1 proceed to consider whether the finding 
is supported by the evidence. The learned 
Subordinate Judge has failed to attach 
sufficient importance to one very serious 
diffieulty which stood in his way. That 
difficulty was this. It is common ground 
that these families are ‘governed by the 
rule of common law under which succession 
to animpartible estate does not go to the 
females so long as the family remains 
united. It would be necessary, therefore, to 
carefully consider with respect to each 
item of the evidence whether the exclusion 
of the female referred to cannot be explain- 
ed by the fact that the family was united 
at the fime and that the female was 
excluded by the operation of the ordinary 
law and not by any custom. 

In order to elucidate my meaning I may 
refer toa conspicuous item of evidence in 
the case, namely, what is referred to as the 
Gaona judgment—Exhibit 12. <A reference 
to that judgment makes it clear that 
there was no finding that there had been 
any separation from the family in the 
particular case before the Court. In the 
absence of a distinct finding of separation, 
the judgment would be no evidence of the 
special eustom, for the decision can be 
explained by reference to the general rule 
above recited under which by law (and 
not by custom) the widow would be exclud- 


_ed ifthe family had remained joint. 


Before proceeding to consider the details 
of the evidence itis of some importance to 
recite, what is reputed to be, the history 
of these 38 Gadis (including Serampore). 

In ancient times there were three large 
Chieftainships -in this part of India known 
by the names of Sekhar, Nagpur and Sheor. 
Sekhar is the modern Pachete in the 
Manbhum district, and-Nagpur is Chota 
Nagpur. The third Chieftainship of Sheor 
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was founded several hundred years back by 
one Hansraj Bhup Deo who came from 
Southern India and expelled a Raja of the 
-Bundawat caste and conquered for himself 
in Gaya and North Hazaribagh, a kingdom 
that extended for 600 miles. The kingdom 
or Chieftainship came to be known 
by the name of Sheor Mohammadabad. 
At the time of Nawab Ali Verdi Khan the 
Maharaja or Sheor Mohammadabad was 
named Mode Narain Deo. Nawab Ali 
Verdi Khan drove Mode Narain Deo out 
of a portion of his Chieftainship. When 
the English entered this part of the country, 
they were supported by the grandson of 
Mode Narain Deo. When the English es- 
tablished themselves they found that the 
tract out of which Mode Narain Deo had 
been driven by Nawab Ali Verdi Khan 
consisted of 38 Ghatwalitenures. Of these 
38, 26 supported the English, 10 remained 
neutral, and 2 were hostile. The 26 loyal 
Gadis were settled with the holders in 
mokarrart. The two disloyal Gadidars were 
dispossessed of their Gadis and these were 
sattled in mokarrari with two newly installed 
Gadidars. The 10 remaining Gadidars 
who bad been neutral were permitted to hold 
their Gadis as farmers until the year 1800, 
when they were also granted mokarraris. 
These 38 Gadidars had the title of Tikait. 
The tradition is that the original invader 
who established the Chieftainship of Sheor 
Mohammadabad several hundred years ago 
was invested with the title of Raja by the 
high priest of Deoghar who marked his 
forehead with a tikka. The traditionis that 
the high priest empowered the Maharaja to 
confer similar distinction inà slightly different 
form on his own feudatories. Each Gadicar, 
at the time of his succession, used, in ac- 
cordance with this tradition, to receive the 
tikka or mark of investiture from the Raja. 
It is said in Hunter’s Gazetteer that these 
were military service tenures but that is not 
the ease of the plaintiff before us. He is 
anxious now that we should hold that he is 
an ordinary zemindar with no duties in the 
way of service imposed upon him. There 
is in fact no evidence of the purpose for 
which these Gadis wera created. The tradi- 
tion is, that they existed before the custom 
of investiture with the tikka began. There 
is no substantial foundation for saying that 
the nature of the estates was in any way 
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inconsistent with female succession. So far 
as thé title of Tikait is concerned it cannot 
be said that it implies the exclusion of 
females from the snecession, forthe appellant 
has been able to produce several instances 
in which females have succeeded to Tikaits: 
for instance, Exhibit A (e), Exhibit A (e) 
and the instances recited inthe defendant’s 
answer referred to in the Gaona judgment 
(Exhibit 12). It would be difficult also to 
hold that ‘there is anything in the origin of 
these Gadis inconsistent with female succes- 
sion having regard to the fact that there is 
reason [Exhibit A (v)], to hold that there 
was originally a larger community of 84 
Gadidars and several instances of- female 
succession have been proved in families said 
to belong to this community of 84. For 
instance, Burahi, Sarwa and Lachmipur. My 
conclusion is that nothing has been shown 
either in the origin of these 38 Gadis or in 
the nature of the estates to indicate that 
females had been excluded from the succession 
except in so far as they were excluded by 
the ordinary rules of the Mitakshara, 

The first class ofevidence upon which the 
learned Subordinate Judge has relied is the 
evidence of the several Tikaits who say that 
women never succeeded. To the same class 
belongs the evidence of three Dewans from 
estates the holders of which are minors or 
unable to give evidence. There is also the 
evidence of maintenance holders and of other 


_ persons who are said to have knowledge of 


the custom. There is also the statement 

made in a document to which the previous . 
holder Saroda Narain was a party [Exhibit 

O (o)], in which it is stated that it is the 

custom in this country that the entire estate 

stands in the name of the eldest of the Khut 

and he it is who is reckoned the proprietor. . 
The weakness of this entire class of evidence 
is, that it is not directed to the proof of 
the particular custom alleged. The witnesses 
were not asked to say what the rule of 
succession would be in a case of separation. 
There is another weakness and that is that 
the general tenor of the evidence creates 
the impression that the witnesses believed 
themselves to be speaking to thé application 
of the general common law and not to the 
existence of an exceptional custom. Thus 
the witness Tulsi Narain Singh states that 
in Kharagdiha females are excluded according 
to the Mitakshara school of Hindu Law. The 


e 
Vol. XXXVII] 
JAGDAMBA KOMARI V. WAZIR NARAIN SINGH. 


Malik of Chakmanjo describes it as a caste 
eustom. Todal Narain Singh the proprietor 
of Gadi Gawan also appears to expressly 
ascribe the rule of succession to the Mitak- 
shara Law and not to custom. It is trae 
that the Dewan of Domchanch witness No. 6 
for the plaintiff says if the nearest agnate were 
separate in mess and residence and transaction 
still he succeeds to the exclusion of the females, 
but this witness appears to believe that 
the departure of the agnate to live in a 
village which has been granted to him by 
way of maintenance amounts to separation: 
it, of course, amounts to nothing of the 
kind. No doubt actual separation would 
be of extremely rare occurrence and the 
mere repetition by a number of witnesses 
to the effect that women never succeeded 
does not prove any thing mere than the 
general rule of Mitakshara Law which 
would exclude the succession of females 
in the case of a united family. Ajodhya 
Singh, a ‘relation of the Tikait of Doranda, 
a witness for the defendant, alone states 
I am separate from the present Tikait in 


food and trensaction and in worship and that . 


even so he would succeed if he became 
the nearest agnate. Of the evidence of 
this class this is the only clear statement 
in support of this specife custom alleged. 

The learned Subordinate Judge next 
relies upon evidence that in several of these 
Gadis the nearest agnate.has been preferred 
to the widow or mother. The learned 
Subordinate Judge says that in all these 
eases the agnate was separate in food and 
residence. Separation in food and residence, 
however, is not sufficient especially as in 
almost every case this meant merely that the 
aguate had gone to live at the village which 
had been granted to him for maintenance. 
In the Gaona case and in the Doranda 
case in which there were judgments there 
was no finding upon the question of separa- 
tion. In the Asko case one witness says 
that the family was joint and the others 
say thai they cannot’ say whether 
family was joint or separate. In the Deo- 
pore case the evidence is that the family 
was joint. In the Domehanch case there is 
evidence to the effect that the agnate was 
separate and was somewhat distantly related. 
But the evidence of separation appears again 
to rest merely upon the fact that the agnate 
lives in a village which had been granted 
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to him for maintenance. The estate appears 
also to have been insolvent at the time 
when the succession took place. In this 
case there is a recital in certain deeds 
executed by the agnate after his succes- 
sion that he had succeeded in accordance 
with the custom of the family and the 
country by hereditary right but there is 
ground for thinking that these recitals of 
custom are made with reference to the 
Gaona judgment the effect of which I 
have already referred to and will deal 
with it more particularly later ; for instance 
the witness Tulsi Narain Singh of Chak- 
manjo recites that there was a meeting 
of some ten persons to discuss the question 
of the succession and it was the talk at 
that meeting that the Gaona judgment had 
decided the question. In connection with 
the consideration of these instances, it is 
important to note that the appellant was 
able to show that in the case of three 
estates, Burahi, Sarwa and Lachmipur, 
all belonging to the original community 
of 84 and branches of Dhurcheta (one of 
the 38), females have succeeded and that 
there has been female snecession also in 
Noniad, Ghati and Narainpur which are 
held by members of the Serampore family 
also instances of female succession in 
Begumpada, Pandra and Nowagarh, the 
holders of which also called themselves 
Surajbansi Rajputs. The explanation of 
these instances of female succession made 
by the respondent is, that the family 
custom was surrendered in Birbhum under 
the pressure of the Regulation of 1814, 
and elsewhere under the influence of the 
Dayabhaga School of Hindu Law, but if 
it was a case of special family castom 
the custom would not have been so easily 
surrendered. The more probable oxplana- 
tion is that a certain proportion of the 
community accepted the Mitakshara School 
and another portion accepted the Daya- 
bhaga School and another portion submjt. 
ted to the application of the Birbhum 
Regulation and never asserted any special 
rule of succession at all, This explana- 
tion is supported by -the evidence of Tulsi 
Narain Singh who says in Kharagdtha 
females are excluded according tothe Mitakshara 
School of Hindu Law. “In Sarowa, 
Barahi, Jamtara, Nala, Mondro, Nooniad, 
Ghati, Narainpore and Pathrole in “Santa 
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Pargannas, females succeeded as they are 
governed by the Dayabhaga School of 
Hindu Law.” 

The next class of evidence upon which 
the learned Subordinate Judge has relied 
consists of judicial decisions. The frst 
decision is the judgment of the year 
1845 in what is known as the Gaona case, 
This judgment is importani, as,. in the 
words of the witness Talsi Narain Singh 
of Ghakmanje, it was generally under- 
stood ihat tbe Gaona judgment ` decided 
the question of custom and that judgment 
undoubtedly coloured all the oral evidence 
produced by the plaintif in the case. 
It is, therefore, of importance to examine 
what exactly was decided in that case. 
It appears that one Hriday Narain the 
Tikait of Gawan died in 1841 leaving a 
widow, The right to succeed was claimed 
by one Pokuran Singh. Pokuran's grand- 
father and Hariday Narain’s grandfather 
were brothers. Pokuranu asserted that the 
estate was the ancestral estate of one 
Jobraj Singh six generations back. He 
claimed that he was entitled to sueceed 
“among other grounds upon the ground 
that amongst the Hindu castes, while the 
heirs exist of the same lineage to the 
7th generation, according to family custom 
and usage in Parganna Kharagdiha, a 
widow without issue is not entitled, and that 
the plaintiff being removed only by three 
generations is entitled. The widow, the 
defendant, pleaded that the plaintiff Poku- 
ran’s grand father had been disloyal to 
the holder of the Gadi and had, therefore, 


lost his right if he had one. In the 
plaintif?’s rejoinder he replies to this 
allegation and again asserts that the 


whole of Parganna Kharagdiha up to 
Gadi Deopore is governed by the Shastras 
of. the Kashi sects. In the defendant’s 
replication she suggested that the plain- 
tiff Would not be entitled by reason of 
separation. There is also an allegation of 
separation made by one of the inter- 
veners in the case, namely, the daughter 
of the last holder. In the final judg- 
ment, however, there is no finding upon the 
question of separation. On the contrary 
the decision that a woman cannot 
succeed fo a property of this kind is 
treated as being connected with the fact 
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that~there could be no partition or divi- 
sion of it. The Judge uses the words: 
“On the contrary the succession of such 
property devolving on a woman and she 
becoming possessor, or of its being parti- 
tioned and divided is found to be against 
the intention of the constitution and 
nature of such property.” The judgment, 
therefore, does not amount to a finding of 
a custom in variation of the Mitakshara. 
Law. Thereis no finding that the rule 
of succession would exclude a female 
even in the case of separation. The judg- 
ment also is based upon the Ghatwali. 
character of the tenure, a character which 
the present plaintiff definitely repudiates 
and with reason, for it has been held 
by the High Court that women can 
succeed to Ghatwalijtenures. Moreover, the 
finding in the judgment as a finding of 
custom could not well be supported for 
tt is said to be based upon a custom 
and usage prevailing in Parganna Kharag- 
diha and other mahals of the mountainous 


jungle region which are now under this 
agency and prevailed and still prevails 
within and near the whole of the dist- 


rict of Ramgarh. The judgment suggests 
that the custom extends to other mountainous 
zemindaris in the Province of Bihar and the 
instances to the ccntrary which were 
found to have occurred in Manbbam and 
Birbhum are ruled to be irrelevant 
beszause the custom and usage prevailing 
in the Province of Bengal is contrary to 
that prevailing in the Province of Bihar. 
Now a legal finding of custom must 
define the limits within which the custom 
operates. This is necessary, for all out- 
side custom is governed by the general 
law, and the limits of encroachment upon 
the general law must be clearly defined. 
Having regard to these considerations, I 
am of opinion that the judgment is very 
weak evidence of a custom which would 
exclude females altogether from the inherit- 
ance, even in the case of separation, 
And it is of importance to note that the 
plaintiff in his rejoinder in the Gaona 
case relied upon the application of a 
general rule of law and not upon an 
allegation that there was an exceptional 
custom. 


The next judicial decision relied upon 


. 
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is the jndgment in the Doranda case in 
1885. This judgment is based upon the 
jadgment in the Giona case ani repeats 
what was-said there. There app3ars to 
have been a finding that there was no 
separation. The Judge who had.had the 
advantage of the declaration of the law 
in the Shivaganga case in 1863 noted, 
„that no issue was fixed’as to whether the 
family “is a joint undivided oue or nob, 
-but there can be no doubt from the evi- 
:dence adilused that the family, so far as 
their ancestral property is concerned, has 
never basen divided in the ordinary sense 
of the term as used in the Mitakshara. 
It may be that the brothers separated in 
food but the ancestral property remained 
undivided.” He found in favour of the 
male agnate both by the law and by the 
custom. It isclear that this decision does 
not constitute a finding of the existence of 
a Special custom in variation of the law. 

The other item of evidence mentioned 
by the learned Subordinate Judge is 
“Exhibit 28 which is a letter written by 
the Assistant to the Agent to the Gover- 
nor-General in 1852 with reference to the 
question whether there should be an appeal 
against the decision in the Gaona case. 
Bat it does not amount to more than a 
general opinion that succession to the 
Ghatwali tenures of Kharagdiha has been 
hereditary, the uearest mile relation suz- 
ceeding the last Ghatwal. The learned 
Subordinate Judge has 
certain instances of -male agnates being 
preferred to females prior to the Gaona 
judgment. It is clear in respect’ of these 
instances that the evidence upon the 
question whether the family was on each 
occasion joint or separate (the evidence is 
both ways) is quite valueless. The result 
of the entire evidence no doubt’ to a 
collection of some sixteen instances in which 
male agnates succeeded in preference to the 


widow or the mother, while there is not 
a single instance of a widow succeeding 
in any-one of these 38 Gadis. But these 


facts are quite consistent with the appli- 
cation of the ordinary law under which a 
widow would sucseed in preference to an 
agnate only in the very exgeptional case 
of a separation, and separation seems to 
have been practically unknown, It is 
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remarkable however, that it was 
observed in the Doranda judgment that in 
the case of the maintenance grants made 
by the holders to the junior members of the 
family the widow would he entitled to 
hold the maintenance grant if the family 
was separate. The ordinary rule is that 
the rule of succession in the case of a 
maintenance grant is the same as the rule 
of succession to the parent estate. 

Upon a careful consideration of the 
entire evidence in the case, I am of opinion 
that the existence of a special custom has 
not been made out. The succession to the 
estate is governed by the ordinary rule 
of law that is to say if there has been 
separation the widow sueseeds; if there 
has been no separation the plaintiff succeeds, 
being the nearest agnate. 

I proceed to consider whether the plain- 
tiff had separated from the family and 
had, therefore, lost his right to succeed 
under the rule above referred to. The 
burden of proving that he had separated 
lay upon the defendant. No witness has 
actually stated that the plaintiff is separate, 
and the widow who might have been able 
to give evidence on the point was not 
1 have been asked to infer 
that there was separation from a number 
of circumstances in the case. The first 
circumstance is, that the plaintiff had 
separated in mess. This must be considered 
with the fact that the plaintiff had left 
Serampore to live at Chowra. Separation 
in mess would be the natural result of 
his departure. Now Chowra had been 
granted by the Serampore Raja to the 
plaintifi’s father Bharat Singh by way of 
maintenanse on a mokarrar: with a nominal 
rental of Rs. 7-8 a month. The finding 
of the learned Subordinate Judge, and the 
finding is supported by the evidence, is, 
that the plaintiff left Serampore for 
Chowra about the year 1885 when the 
Raja Saroda Narain was a minor living 
at Hazaribagh. The estate was under the 
management of the Court of Wards and 
the plaintiff preferred to establish his own 
home at Chowra, The departnre of a 
member of such a family in this natural 
way to reside in a village which has been 
granted to him for maintenance is not 
sufficient to indicate separation. That no 
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separation was involved in this particular 
case is supported by the evidence of 
Kamal Pandey an old servant (witness 
No. 10 for the defendant) who states that 
the Raj Mata stayed at Chowra with the 
plaintiff for three or four years. The 
plaintiff with his family paid long visits 
every year to Serampore, and during his 
stay in Chowra was treated as something 
more than a guest. The evidence also is 
to the effect, and this includes the evidence 
adduced by the defendant that the plaintiff 
was on good terms with the Raja until 
three or four years before the Raja’s 
death (during those three or four years 
the Raja was a lunatic). The circumstances 
suggest that very little inference” can be 
drawn from the fact of separation in 
mess. Then in regard to separation in 
worship several priests have been examined 
but not one says that there was actual 
separation in worship. There appears to 
be some indication that a few years before 
the death of Raja Saroda Narain, there 
was a wholesale dismissal of the family 
priests and one of these priésts was then 


employed by the plaintiff at Chowra. 
There was hearsay evidence to the effect 
that the plaintiff erected an image of 


Kali for worship at Chowra. The evidence 
on the point is conflicting. On the other 
hand the priest Gajadbar Pattar who gave 
evidence for the defendant statea that the 
plaintiff is still- worshipping the same family 
deities, and there is no suggestion that 
the plaintiff has established a separate 


seragurh. It is clear that the plaintiff 
during his stays in Serampore took a 
prominent part in the annual family 


ceremonies and at a marriage of the Raja’s 
daughter which took place during the 
period of the Raja’s lunacy, the plaintiff 
performed the ceremony of giving the 
daughter in marriage. There is also the 
fact that the plaintiff performed the sradh 
after the Raja’s death and that after the 
sradh the Hani blessed him. I am of 
opinion that it bas not been proved that 


there was separaticn in worship. It is 
then suggested that the plaintiff had 
separated from his brother and that, 


therefore, it must be inferred that there 
had been separation from the rest of the 
family. One witness says that the brothers 
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had separate properties: Exhibit D (2), 
however, shows that the village of Nowada, 
which had originally been granted to the 
plaintiff's father by way of maintenance 
had been allotted to the brother Harihar 
Prasad. This arrangement would not indicate 
complete separation between the two 
brothers any more than a grant for 
maintenance to the plaintiff would indicate, 
his separation from the Raja, and it explains 
how Harihar Prasad entered into separate 
transactions, The -evidence is that the 
two brothers for the most part lived toge- 


ther, The appellant then« relies upon 
Exbibit R and Exhibits T, U and V, 
in which it is said that the plaintiff 


purports to deal with the property granted 
to him as maintenance and with properties 
acquired by him as his own separate 
property. But so far as the maintenance 
property is concerned the deed itself recites 
that it is a maintenance grant; that being 
so, it is not possible to infer that because 
the deed recites that the property is in 
the possession of the plaintiff free from 
participation ard in possession by any 
body else, the plaintiff meant by those 
words to repudiate the interest of the 
Raju. The interest of the Raja would 
be by way of reversion and as the docu- 
ment expressly mentions that the property 
is khorposh it expressly admits the possibility 
of aright of reversion in the Raj. Reliance 
is had upon the fact that the plaintiff's 


- wife borrowed money to defray the experses 


of their daughter’s marriage. But that 
was in 1900-and there is evidence to the 
effect that the Raja’s lunacy had commenced 
about 1899. To  counter-balance this 
evidence, there is evidence of expenditure 
by the Raja for the plaintiff's benefit, 
indicating that the plaintiff was still 
joint; for instance in May 1893 Rs. 1,015 
was paid to enable the plaintiff to satisfy 
a decree and in June Rs. 1,559 was paid 
for the same purpose. In 1901 the plaintiff’s 
son was living with the Raja, and the 
evidence of Kamal Pandey, witness No. 10 
for .the defendant, is, to the effect that 
the son was staying with the Raja for 
the purpose of going to school at 
Serampore; that he stayed there for that 
purpose for three or four years and that 
his food and olothing were all supplied 
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by the Rajbari. There is an interesting 
recital in the deed, Exhibit OC (o), which 
throws some light upon the ideas of 


the family upon the question of joint- 
ness. The recital is to the effect that 
the eldest of the khut is reckoned the 
proprietor of the entire immoveable pro- 
perties and (this is the important part), 
the other share-holders obtain property from 
him by way of khorposh and they remain 
subordinate to the eldest khut. The sugges- 
tion certainly is that so long as there is 
subordination the idea of jointness remains. 
The entire evidence including the entries 
in the account book certainly suggest that 
the plaintiff remained in a condition of 
subordination up to the death of the Raja. 
No act of insubordination is suggested. 
After the Raja’s death he performed the 
sradh ceremony and after the sradh received 
the Rani’s blessing. Within four or five 
days of the death of the Raja he asserted 
his right to succeed without any objection 
from the Rani and within twelve days he 
was formally invested with the pugree with 
the assent of every ove concerned as the 
person who had the right to succeed to 
the Raj. 


Having regard to all these circumstances 
and also to the absence of any evidence 
by any person conuected with the family 
that the plaintiff was separate, and having 
regard also to the absence of any evidence 
that he himself stated on any occasion 
that he was separate or ever did any act 
which could not be reconciled with joint- 
ness, I hold that the learned Subordinate 
Judge was right in his view that the 
plaintiff had remained united to the family. 

It remains to consider the question 
whether the Raja’s savings and the property 
whish he acquired therewith should be 
-treated as part of the impartible estate 
to which the plaintiff is entitled, or 
whether they should be treated- as self- 
acquisitions to which the widow defendant 
will be entitled to succeed. The rule of 
law may be inferred from the judgment 
delivered by Lord Robertson, in the case 
of Parbati Kumari Debi v. Jagadis Ohunder 
Dhabal (1). There must be facts affording 
adequate ground for holding that the Raja 


(1) 29 C. 433; 29 I. A. 82; 60. W. N.490; 4 Bom. 
L. R. 365; 8 Sar. P. C. J. 205, 


INDIAN CASES. 


263 


intended to incorporate these properties 
with the ancestral estate for the purposes 
of his succession, otherwise the properties 
must follow the rule of the Mitakshara Law 
as to self-acquired property and descend 
to the widow. 

We have been referred to the judgment 
of Stanley, CO. J., in the case of Sarabyit 
Partab Bahadur Sahi v. Indarjit Partab 
Bahadur Sahi (2). Tn that judgment the 
following sentence occurs. 

“Te was guite open to the Raja upon 
the acquisition of this property to have 
treated it as his separate private property 
or to incorporate it with and treat it as 
part of the Tamkchi Estate but the only 
object of acquiring property as private pro- 
perty would be for the purpose of aliena- 
tion and we think that if the owner of 
an estate the devolution of which is govern- 
ed by family custom does not in his life- 
time alienate the property so acquired or 
dispose of it by his Will or leave behind 
him some indication of a contrary intention, 
the reasonable presumption is that he in- 
tended to incorporate it with the family 
estate,” 


There was, however, affirmative evidence 
in that case that the plaintiff who claimed 
the property as selt-acquired had himself 
regarded the property as included in and 
forming part of the estate. The learned 
Subordinate Judge says that the evidence 
on the record proves that according to the 
custom of the family properties thus acquir- 
ed also go to the Raj and he relies upon 
Exhibit J, which is a copy of the proceed- 
ing of April 1839 for mutation of names 
in respect of the Gadi Serampore with 
which we are concerned in the present 
case. It was a petition filed by Raja 
Dhubraj Singh, the son of the zemindur 
who was entitled to succeed on the death 
of his father. He says that his futher had 
died after having put him, the son, in posses- 
sion of his entire estate and goods and: chattels 
moveables and immoveable. The learned Suab- 
ordinate Judge also relies upon Exhibit B 
(n), which is also a petition for mutation 
in respect of another Gadi Barkutta one of 
the 38 Gadis. The recital in that petition 
is that the petitioner’s paternal grand- 

(2) 27 A. 203 at p. 251; 2 A. L, J. 720; A.W. WY. 
(1904) 244. 
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father had during his life-time, in accordance 
with family custom, constituted him his 
successor and possessor of tbe entire zemin- 
alari of the said Gadi and his estate and 
effects and that, therefore, in accordance with 
family custom he became the possessor of 
the entire zemindari with the ancestral 
estate and effects, There is also some oral 
evideuce in respect of this eustom. The 
entire evidence on the question of intention 
to incorporate is contained in the cross- 
examination of the defendant’s witness No. 
. 7, who was the Manager of the Serampore 
estate from August 1887 for nine months. 
He returned to Serampore as managed in 
August 1892 and remained as Manager till 
January 1803. The Raja died in 1907. 
The evidence is to the following effect: — 


“Some new properties were acquired out 
of the savings of Serampore Gadi. When 
there were savings in my handI used to 
send the money to the Raja and take 
receipts from him. The money was utilis- 
ed by the Raja by giving loansand pur- 
chasing other properties. On some occasions 
the Raja used to lend the money himself 
and these sums are not entered in our 
books. When the loan was given through 
us then we used to keep accounts of such 
money. J can’t give the sums that passed 
through our hands or their probable amount. 
The moneys that passed through our hands 
were invested in loans and also in pur- 
chasing zemindaris. The incomes of zemin- 
daris purchased were also entered in our 
books. It was treated as part of the income 
of the estate. Loans with interest re-paid 
were also entered in our books. That 
money was also treated as part of the 
estate. All this was done at the instance 
of the Raja. Loans advanced by the Raja 
personally and not through our hands and 
those that were not entered in the estate 
account at the time of the advance of the 
money when re-paid used sometimes to come 
to our‘ hands and sometimes paid to the 
Raja direct. Those that came toour hands 
were entered in our books. What was so 
entered into the estate account was con- 
sidered as estate money with the Raja’s 
sonsent. I can’t say. if the Raja purchased 
any landed estate out of the money ad- 
yanced by him personally”. 

So far as the Government Promissory 
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Notes are concerned, I do not consider that 
there is sufficient evidence either of custom 
or of intention to incorporate. So far as 
the other property is concerned 1 am of 
opinion that the learned Subordinate Judge's 
finding that the property purchased and 
the loans advanced from the savings were 
incorporated in the estate is justified. The 
evidence proves that the ordinary rule was 
to treat the profits arising out of loan 
transactions as part of the income of the 
estate and there was no evidence that any 
of the loans outstanding were made by the 
Raja personally and not through the office. 

The result is that the appeal is dismissed 
with the exception that the decree for 
possession will not include the Government 
Promissory Notes acquired by the Court of 
Wards or by the Raja in his life time. 
We direct that the decree be modified 
accordingly. I agres to the order as to 
costs which my learned brother proposes 
to make. 

Ros, J.—The facts of this case have been 
fully stated by my learned brother and the 
points for decision. They are:— 


(1) Does custom exclude females? 
(2) Has the defendant proved separation? 
(3) To whom shall the savings go? 


On all these points I agree with the con- 
clusions arrived at by my learned brother. 

With regard to custom I would say only that 
there is inherent in the assertion of a custom, 
a suggestion that that custom is outside the 
law. The evidence in the case proves no 
more than this that there is a tradition in 
the family that females cannot succeed. It 
is proved as a fact that in a particular 
group of 38 zemindaris no female has ever 
succeeded but as was stated in the Ramgarh 


case [Bissonath Ohowdry v. Goburdhun 
Chowdry (3)]: “Probably the instances 
which appear to be evidence of a local- 


custom may all be explained by the rule 
of law which, we think, is established by 
the authorities we have quoted.” In the 
two cases decided by the District Courts 
the decision turned not only upon the 
prevalence of a local custom but also upon 
the application of the general rules of 
Mitakshara Law to the family. In the 


(8) 17 W. R. 335. 


. 
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instances in which there was no contest 
in the Courts, the evidence of separation 
was confined to evidence that the agnate 
succeeding to the estate in preference to 
a female had received a Khorposh grant and 
was residing in a Khorposh village. This 
as is clearly shown in Stree Rajah Yanumula 
Venkayamah v. Stree Rajah Yanumula Boochia 
Venkundora (4), is not conclusive proof of 
separation. The tradition and the facts 
upon which the tradition is tased 
being traceable to the Mitakshara law, 
are no evidence of a custom overriding 
the Mitakshara law. We need, therefore, 
only consider whether under the Mitakshara 
law, the plaintiff is entitled to succeed to 
the estate. The position stated by the 
plaintiff in clause 8 of the plaint is that 
although Thakur Bharat Singh received a 
maintenance grant and messed separately 
yet he was joint in estate and in every 
other respect with the holders of the Raj 
and he was in the eye of the’ law and 
for purposes of succession a member of 
the same joint family with the eldest 
branch, and in clause 9, that during the 
life-time of the said Raja Saroda Narain 
Singh the plaintiff was treated as juint 
and undivided by the said. Raja on all 
ceremonial occasions and was acknowledged 
as the next successor and heir presamptive 
of the said Raja. The position stated by 
the defendant in paragraph 5 of the written 
statement is that Bharat Singh the father 
of the plaintiff received from his father 
a grant as jagir of Mauzas Chowra and 
Nawadih with their Talugs on condition 
of payment as rent and cesses in respect 
thereof, of a sum of Rs. 84-2 to the said 
estate and that, thereafter the said Bharat 
Singh built a separate dwelling house for 
himself at Chowra aforesaid and he and 
his descendants including the plaintiff have 
ever: since lived at Chowra entirely separate 
in food, worship and estate from the said 
Raja Saroda Narain Singh; during the life- 
time: of the said Raja Saroda Narain 
Singh the said Bharat Singh and the plaint- 
iff were on terms of hostility towards 
each other. t 
“that with reference to paragraph No, 8 of 
the plaint, this defendant states that 


(4)13 W. R. 21 (P. C.); 13 M. L A. 333; 2 Suth. P. 
0. J. 302; 2 Sar. P. C. J. 546; 20 E, R. 576. 


INDIAN OASES, 


In paragraph No. 8 itis said- 


265 


Bharat Singh therein mentioned was 
separate from his father in his life-time, 
and neither he nor the plaintiff were joint 
in estate.or in any other respect with 
the said Saroda Narain Singh.” Upon 
these statements the issue framed was as 
set out in the latter part of issue No. 
5: “Was the plaintiff in the eye of the 
law or in fact a member ofa joint family 
with the Raja?” The finding of the 
learned Subordinate Judge was that the 
plaintiff did not separate for good cutting 
off all connection with the family and 
giving up his future claim to the Raj; 
the plaintiff did not become separate and 
was in close touch with the joint family, 
This finding is vitiated by the fact that 
at the time when it was recorded the case 
of Chaturbhuj Narain Singh v. Tara Kumari 
(5) was the latest decision of the High 
Court of Calcutta upon the standard of 
proof required for separation. This decision 
was reversed in appeal by the Judicial 
Committee in Tara Kumari y. Chaturbhuj 
Narayan Singh (6). The learned Subordinate 
Judge states the law to be that the 
plaintiff may be separate in mess and 
residence but for purposes of succession 
and maintenance he is always joint in the 
eye of the law though for purposes of 
enjoyment: and sale the property be 
considered separate. This is not correct. 

I propose, therefore, to set down the 
points upon which the plaintiff and his 
cousin the late Raja Saroda Narain Singh 
must be held to have acted otherwise than 
as members of a joint family and the 
transactions in which their interests were 
dealt with as separate interests. 


The original case made in the written 
statement that Bharat Singh was separate 
in , mess from his father and therefore, 
from Saroda Narain Singh must go by 
the board in view of the statement made 
by Ram-Charn Raithe defendant’s witness 
No. 1l a thickadar of one of the villages 
of Serampore, (Volume 2, page 36, line 19): 
“Buarat Singh lived joint with his father 
so long as he wasalive. Bharat died first 


(5) 5 Ind. Cas. 193. 
(6) 30 Ind. Cas. 884; 42 0. 1179;19 0. W. N. 1119; 
29 M. L. J. 871; 18 M, L, T. 228 2 L. W, 843; 13 A. 


“L J.103417 Bom. D. R. 1012; 22 Q. L. J, 498; (1915) 


M. W. N. TIT; 421. A. 192 (P. C.) | 
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then after a short interval Garur Narain 
died. So long as Bharat was alive he 
used to get food stuffs from the same 
Bhandar as Garur Narain, Garnr and 
Bharat were on good terms.” 


The only definite act of separation 
between the descendants of Garur Narain 
and the descendants of Bharat Singh was 
the grant to Bharat Singh of the Taluks 
of Chowra and Nawadih for the maintenance 
of Bharat Singh’s branch. This grant was 
made by Raja Dubraj Singh the father 
of Bharat Singh and grandfather of Garur 
Narain and it is stated in the plaint and 
not contradicted in the pleadings or 
evidence of the defendant that at the time 
when this grant by Raja Dubra} was 
made to Bharat a similar grant was made 
to the second son Kunwar Ajit Singh. 
And that upon the death of Kunwar 
Ajit Singh the grant made to him 
reverted to Garur Narain Singh. Now 
apart from the case-law upon the effect 
of these grants of maintenance it is clear 
that the grant made to Ajit Singh was 
not a definite separation of a portion of 
the Raj property to the sole benefit of 
Ajit Singh and did not constitute the 
grant made to him separate estate of Ajit 
Singh. Had such separate estate been 
constituted by the grant then Bharat 
Singh as the brother of Ajit Singh would 
have been a preferential. heir to the 
nephew Garur Narain. The estate of Ajit 
would have passed not into the present 
estate but into the possession of Bharat, 
The grant of Chowra and Nawadih did 
not, therefore, create a separate estate in 
the possession of Bharat Singh. It was not 
an act of separation. On the death of 
Bharat he was joint in mess-with Garur; 
he must be regarded as having been also 
joint in estate with Garur. Any separa- 
tion that has taken place between the two 
families must be a separation effected 
since the death of Bharat. One essenre 
of separation is a division of the family 
property. It is not the case of the 
defendant that there has been any division 
of property between the plaintiff himself 
and the senior branch of the family. If 
indeed there has been any separation it 


must have beena separation hy a gradual 


drifting apart of the two branches, The 
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very fact that the defendant was driven 
in his written statement to make the case 
that separation was effected between Bharat 
Singh and his father Dubrai Singh must 
be regarded in itself as an admission that 
the plaintiff did not commit during his. life- 
time any definite scission of his interests 
from the interests of the elder branch. The 
case was upon the issue and upon, the 
evidence found asa case of drifting apart. 
The extent to which there has been a drifting 
apart must, therefore, be examined. The 
plaintiff in his early days had made 
savings from the income of his grant and 
had acquired Baghadih in the neighbouring 
Gadi Deopur. Later in life he abandoned 
this habit of saving and from time to time 
first placed his property in benam with 
his wife and then in conjunction with his 
wife mortgaged his maintenance grants to 
Raja Darga Prasad Singh of Jharia (Exhibit 
V., Volume II, page 366). This document 
is dated 28rd July 1905. On the did 
September 1893 (Exhibit U, Volume [, page 
396), the plaintiffs sold the Baghadih Estate 
to Raja Saroda Narain Singh himself for 
Rs. 4,450, to pay off debts due to Mahajans 
for which decrees had been obtained (Volume 
I, pages 928 and 924). From these docu- 
ments itis clear that the plaintiff asserted 
separate estate not only in property acquired 
by savings from theincome of his mainten- 


arce grants but also separate estate in 
the grants themselves, . 
Tt will be remembered that Bharat 


Singh took two estates as maintenance. 
His sons, Nilkantha the plaintiff and Hari 
Prasad took respectively on his death or 
later; Nilkantha, Chowra, and Hari Prasad 
Nawadih. Hari Prasad mortgaged Nawadih 
as his own on the LOth April 1897 (Exhibit 
Z, page 956). 


The expenses of Hari Prasad’s son’s mar- 
riage were paid from the coffers of the imparti- 
ble estate. The money needed for the mar- 
riage of the daughter of the plaintiff was pro- 
vided by a loan raised hv the plaintiff’s wife 
on the 3’st June 190° (Volume I, page 966). 
It is argued on behalf of the defendant that 
the payment of the expenses of Hari 
Prasad’s son’s marriage by the Raj was due 
not to the fact that the family was joint 
but to the fact that the Raja himself had a 
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particular interest in this marriage. The 
point is to my mind immaterial. It must 
be conceded that the brothers had separate 
purses and that neither brother was by right 
entitled to claim from the impartible estate 
the sums necessary for the marriage of the 
children of the junior branch. 


The next point upon which investiga- 
tion may be made is the extent to which 
the plaintiff retained his personal connection 
with the Raj, the position which he 
occupied when visiting Serampore ‘and the 
share taken by him in the family worship. 


The evidence of Hamraj Pathak witness- 


No. 1 of the defendant was given for 
the purpose of showing that the plaintiff 
was separate in worship from the late 
Raja. It is not of value for the reason 
that ‘he is a dismissed servant. 

From the evidence of Kamal Pandey 
defendant's witness No. 10 it appears that 
the plaintiff used to stay at Serampore 
sometimes for two months, sometimes for 
four months, and sometimes for six months. 
His son Srihari was sent to School ab 
Serampore and lived for three or four 
years in the Rajbari. His food and 
clothing were supplied by the Rajbari. 
From the evidence of Ramcharan Rai 
defendant’s witness No. 11 ib appears that 
in the Dasehra puja the plaintiff used to 
sit as one of makks when he came to 
Serampore and that after Garuar Narain’s 
death for 2 or 3 years the Raja heard 
the pat” and that when his senses went 
astray the plaintiff used to hear the pat. 

The accounts of the late Raja were kept 
with meticulous care. They show many 
instances of the treatment of the plaintiff 
Nilkantha as some think much higher 
than an ordinary guest. From Volume 2, 
page 141, Exhibits 40 C and 40 D, dated 
the 12th September 1897 it appears that on 
the oscasion of the marriage of the plaintiff’s 
son, gold, silver and clothing to the value 
of over Rs. 400 were provided by the 
Raja. When the plaintiff and his son were 
going to perform puja on the 16th January 
1903 the Raja gave them 4 annas to put into 
the collection plate in the name of the estate. 
In 1889, Volume’ I, pige 901, clothing 
for the plaintiffs wife was given; 
aud on the 12th June 1902 the plaintiff 
was provided by the estate with a pair 
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of boots in which to pay a visit of 
condolence to a neighbouring Raja. 


Mach is made of the fact that the 
pliintif in his evidence admits that he 
is separate from Hari Prasad. It is urged 


that this admission is fatal to the assertion 
that the plaintiff was a member of a joint 
family of which the Raja was the head. 
I appreciate very highly this contention, 
Its ultimate value must depend upon the 
degree of separation required for the 
exclusion of junior branches from direct 
inheritance to impartible estate. 


The position as I see it is that in all 
transactions affecting the khorposh grant 
the plaintiff asserted a right to deal with 
that grant and the savings made from the 
income of the grant as if it were his 
own property and that that right was 
not denied by the head of the family; 
that he was undoubtedly separate in 
estate from his brother Harihar Prasad; 
that he was separate in mess both from 
his brother and from the head of the 
family; that he was in part separate in 
worship buf asserted on occasion the right 
to join in all worship done by the head 
of the family and was recognised as 
entitled to assist in worship at Serampore 
as a member of the family. That so far 
from cutting himself adrift from the head 
of the family he uniformly behaved as 
subservient to the head of the family and 
received assistance from the head of the 
family consistent with such subservience. 
The question for decision is whether such 
a position gives him a right to succeed 
to an impartible estate. The whole range 
of case-law on the subject was placed 
clearly before the Judicial Committee by 
Sir Robert Finlay, on the one side and 
Mr. DeGruyther, on the other in the case 
of Tara Kumari v. Chaturbhuy Narayan 
Singh. (6). The first case quoted by Sir 
Robert Finlay, JLaltteshwar Singh v. 
Rameshwar Singh (7), has undoubtedly been 
overruled in the ease in which Sir Robert 
Finlay was arguing. In Bijat Bahadur Singh 
v. Bhupindra Bahadur Singh (8). the basis 
of the decision that the family was separate 

(7) 2 Tnd. Cas. 290; 360, 481,13 C. W. N. 88°; 6 
M LT. 11. 

(8) 17 A. 456; 22 I. A. 189; 6 Sar. P. ©. J. 698; 8 
Ind. Dee, (N. s.) 616, 
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the fact that in 1851 the widow of the 
last owner had asserted successfullya right 
to a certificate from the Revenue Court 
on the ground that the claimant Lachman 
Singh father of the objector had been separat- 
ed from the head of the family. 

The first case quoted by Mr. DeGruyther 
was, Raja Rup Singh v. Rani Baisni- (9). 
The passage relied upon ran as follows:— 

“The fact that after the grant of the 

mokarrart lease for maintenance Bhupat 
Narain lived in a separate house along- 
side his family homestead; that he and 
his branch of the family were afterwards 
separate in food and possibly in worship 
and that he paid the expenses of his 
` family out of the profits of the property 
granted to him for maintenance by 
borrowing money on mortgages on that 
property do not appear to usin this case 
to be sufficient to prove that there was 
a complete separation between Bhupat 
Narain and Ranjit Narain by which 
Bhupat sacrificed his expectancy to succeed 
to the family property on the failure of 
nearer male heirs of Ranjit Narain.” 


In reply: Sir Robert Finlay referred to 
Takaet Doorga Pershad Singh v. Takaetnee 
Doorga Kooeree (10) and Chintamun Singh 
y. Nowlukho Konwart (11). 

The decision in Ohintamun’s case (11) turn- 
ed upon the character ofa compromise effected 
in 1852. In his argument Mr. Leith 
had relied upon the compromise as reserving 
Gangore as joint estate and their Lordships 
in considering the character of the com- 
promise found that that transaction really 
amounted to no more than an agreement 
to waive the claim to a share in and 
the consequent right to a partition of the 
Taluk Gangore. It was further held that 
by family custom Gangore though 
ancestral property was held by 3 
custom by one person ab a time according 
to the rule of primogeniture with the 
provision that where a direct male line failed 
it should then ga over to the collateral line. 
Their Lordships conceived that the partition 
which took place in 1532 of the other 


(9) 7 A. 1; 11 L A, 149; 4 Sar. P. C. J. 633; A. W, 
N. (1884) 246; 3 Ind. Dec. (N. s.) 902, 


20 W.R 154. ; 
aD 10. 158; 24 W. R. 255; 2 I. A. 258; 3 Sar. P. C, 


J, 581; 3 Suth. P. O. d. 204; 1 Ind. Dec. in. 8.) 98. 
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property could notbe held to have affected 
the character of the mode of descent of this 
property. There are two other cases, [ would 
quote which have to my mind an important 
bearing upon the point before us. The first 
is the Yanumula.case (4). I would 
attach particular importance to the clause 
of the judgment which runs as follows:— 

-“ Nor is it immaterial to observe what 
he states as regards the practice of sueces- 
sion’ observed in thefamily. He says: ‘As 
regards the practice of succession observ- 
ed in our family I have to state that 
if the holder of the taluk has two or 
three sons, the eldest of them enjoys the 
estate while the rest being provided with 
Vasatis conduct themselves according to his 
Will. But it has never been the practice 
of dividing the taluk among the brothers. 
If the owner of the land has no issue 
a competent person ont of his nearest 
cousins is selected and the falek put in 
his possession.’ ” 

And in this eonnection it is worthy 
of notice that in Exhibit O, Volume 
1, page 510, Raja Saroda Narain describes 
the position of the junior members of a 
family similar to his own in the words. 
“They remain subordinate: to the eldest 
khui.” The last case to which I would 
refer is that of Lakhshmt Devi v. 
Dhatrazu (12). It has been suggested 
in the argument that that case is 
distinguishable from the present case 
for the reason thatit was taken as preved 
that the zemindari of Balgam to which the 
case referred was not impartible. But 
this suggestion loses weight in view of 
the observation of Lord Davey: “It will, 
however, be found that as between ihe 
appellant and the respondent the ques- 
tion whether the zemindart is partible or 
not is of no importance,” 

In this case documents had been exe- 
cuted in the following terms:— 


“As we bave both egually divided and 
taken all the cash, jewels and other 
(property) in the palace to which both of 
us are entitled, I bind myself not to claim 
(anything) from you atany time. I shall 
reside in the village of Addapusila which 
you were pleased to give me for my 


(12) 20 M 256; 241. A.118;7 Sar. P. O. J. 185; 7 
Ind. Dec. x. s.) 182, 
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maintenance and act according to your 
wishes. ‘lor my heirs shall not at any 
time make any claims against you or 
your heirs in respect of property moveable 
or immoveable or in respect of (any) transac- 
tion. As our father put you in possession 
of the Balgam zemindari, I or my heirs 
shall nut make any claim against you or 
your heirs in respect of the said zemin- 
dari.’ Their Lordships did not find any 
sufficient evidence in the arrangement made 


by these documents of an intention to 
take the estate out of the category of 
joint or common family property so as 


it descendible otherwise than in 
accordance with the rules of Jaw appli- 
cable to such property. The arrangement 
was quite consistent with the continuance 
of the legal character of the property. 
The elder brother was to enjoy possession 
of the family estate and the younger bro- 
ther accepted the village for maintenance 
in satisfaction of such rights as he con- 
ceived he was entitled to. In the opinion 
of their Lordships it was nothing more 
in substance than an arrangement for the 
mode of enjoyment of the family property 
which did not alter the course of descent. 


It must be conceded as beyond doubt 
that prior to the decision in Tara Kumari v. 
Ohaturbhuj Narayan Singh (6), there had 
been a long course of decision in the Judicial 
Committee that the mere fact that the 
parties lived separately, messed separately 
and dealt separately with the portions of 
the property which according to the family 
arrangement was set aside for the upkeep 
of the dignity ofeazh branch, was not 
in itself sufficient proof of separation. Nor 
do [ understand that a contrary view was 
taken in the Telwa case. Neither in the 
earlier cases nor in the case before us was 
there as in the case evidence of any ast 
of insubordination by the junior member 
of the family or an admission by the 
junior member that the family had sepa- 
rated. I would hold that in view of the 
fact that the plaintiff asserted and was 
acknowledged to have aright to take part, 
as a member of the. family, in the family 
worship at Serampore and of the fact 
that during visits to Serampore which were 
frequent and of long duration he conduct- 
ed- himself as subservient to tke elder 


to make 
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branch and received from the elder branch 
assistance for himself, for his wife and 
for his son consistent with such subservi- 
ence, he must be held, not to have 
so completely separated from the elder 
branch as to defeat the rule of Mitak- 
shara law as expounded by the Judicial 
Committee in the cases to which I have 
referred. I would declare that the plain- 
tiff is entitled to sneceed to the estate. 
With regard to the acquisitions I have 
little to add to the judgment of my learned 
brother. In the case of Hkradeshwur Singh 
v. Janeshwart Bahuasin (13), their Lord- 
ships agreed with the Subordinate Judge 
for the reasons stated by him that theim- 
moveable properties which were acquired from 
the income and profits of the Babuana 
are to be considered as accretions to the 
Babuana properties. Their Lordships were 
not satisfied that the plaintiff proved title 
to the possession of any of the moveable 
properties or accumulation. In the present 
case I would agree with the Subordinate 


‘Judge for the reasons stated by him that 


the immoveable properties and sums due 
upon loans should go to the plaintiff but 
am not satisfied that he has proved title 
to the Government Promissory-Notes, The 
result is that of the properties set forth 
in the Schedule A of the plaint, items 
Nos. 1, 2, 3, 4, 5, 6, 7 and 8 should be decreed 
to the plaintiff and item No. 9 should be 
decreed to the defendant on appeal. The 
plaintiff has succeeded in his soit and in 
the appeal to the extent of over four lacs of 
rupees and the defendant has failed in 
her defence and in her appeal to that 
extent. The maximum Court-fee is levi- 
able on the relief obtained by the plaintiff, 
The Court-fee paid by him in the origi- 


“nal case shculd be paid by the defendant- 


appellant. The plaintiff has failed upon 
the question of custom. The defendant- 
appellant has failed on the question of 
separation. The appellant’s part of the 
paper-book is devoted to reproduction of 
transactions showing separation. The 
respondent's portion is largely devoted to 


(13) 25 Ind. Cas. 417; 420, 582; 18 0. W, N. 1249; 
27 M. L. J. 373; 16 M L. T. 382 l L. W. 863; (1914) 
M. W. N. 807; 12 A. L. J. 1217; 21 C. L. J. 9; 17 Bom, 
L. R. 18; 41 I. A. 275 (P. C.). 
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procf of custom. I would direct that each 
side ray its own costs in the preparation 
of the payer-kock. I would also direct 
that ibe other costs of the suit be paid 
- each by the party by which it was in- 
curred. 

Aprzeal accepted in part. 
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Nature of interest conveyed—Oonsent by reversioner— 
Estoppei——Remote reversioners, suit by, to set aside 
alienation—Cause of action, accrual of—Limitation Act 
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of minor’s share, effect of—Resto1 ation of appeal—After- 
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A compromise as between members of a 
family purporting to be an honest settlement of 
disputed rights should not be’ interfered with by 
Courts where the settlement is made bona fide 
and no question of justifiable necessity arises as in 
the case of an alienation. [p. 276, col. 1.) 


Chinnu Pillai v. Kalimuthu Chetti, 9 Ind. Cas. 
596; 35 M. 47; 21 M. L. J. 246; (1911) 1M W.N. 
238; 9 M. L. T. 389; Khunwm Lal v. Gobind Krishna 
Narain, 10 Ind. Cas. 477; 88 A. 856; 15 0. W. N. 545 
(P. C.); 8 A. L. J 552; 13 Bom, L, R. 427; 13 C. L. 
J. 675; 10 M. L. T, 26; (1911) 1 M. W. N. 439; 2L M. 
L. J. 645; 38 I. A. 87; Hiran Bibi v. Sohan Bibi, 24 
Ind. Cas. 309; 27 M. L, J. 149; 18 C. W. N. 929 
(P. 0.1; 1 L. W. 648; Pulliah Chetti v. Varadarajulu 
Chetti, 31 M. 474; 18 M. L. J. 469, followed. 


Where in pursuance of a compromiso a Hindu 
widow alienates. properties of her. husband in 
consideration of the debts of the husband being paid 
by the transferee, what passes to the transferee is 
the absolute interest inthe property and not merely 
the widow’s life-estate [p 272, col. 2; p 274, col. 1.] > 


Rup Narain v. Gopal Devi, 3 Ind. Cas. 882; 
36 C. 780; 13 C. W. N. 920 (P C.);6 A.L J. 667; 
10 0. L. J. 58; 5 M. L. T. 423511 Bom, L. R. 833; 93 
P. R 1909; 146 P. W. R1909; 68 P. L. R. 1910; 36 I. 
A. 103; 19 M. L. J. 548; Jiwan Singh v. Misri Lal, 18. 
A. 146; 23 I. A. 1; 6 M. L. J. 47, 6 Sar: P. O. J. 675; 8 
Ind. Dec. (x. s.) 804; Thakur Vasonji Morarji v. 
Chanda Bibi, 29 Ind. Cas 781; 29 M L. J. 130; 190, 
W. N. 873; 17 Bom. L. R. 566; 18 M. L. T. 81; (1915) 
M. W. N 449; 2L. W. 676; 22 C. L. J. 180; 87 A. 369, 
referred to. 

Where a reversioner, being a person fully con- 
versant with business -affairs and without any 
suggestion of having been over-reached, attests a 
deed of transfer and expresses his consent in 
language such as “J know”, and “I consent,” he must 
be deemed to have given his consent knowingly and 
deliberately and is estopped from afterwards im- 
peaching the transaction. [p. 274, col. 1.] 


Hari Kishen Bhagat v. Kashi Parshad Singh, 
27 Ind. Cas. 674; 42 C. 876; 17 M. L.T. 115; 190. 
W. N. 370; 13 A. L. J. 223; 2 L. W 21921 ©. L.J. 
225; 28 M. L. J. 565; 17 Bom. L. R. 426; (1915) M. 
W. N. 511; 42 T, A. 64 (P. O.), referred to. 


Article 120, and not Article 125, Schedule I, of the 
Limitation Act has application to claims by 
remote reversioners whose rights to the property do 
not arise immediately on the death ofthe widow. 
Their right of suit does not arise until all the nearest 
reversioners intervening are exhausted or unless it 
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s alleged that they have either colluded with the 
widow or have precluded themselves from suing 
[p. 275, col. 1.] 

Bahadur Singh v. Mohar Singh, 24 A. 94; 291, A. 
1; 60. W. N. 169; 4 Bom. L. R. 233; 12 M. L. J. 
56; 8 Sar. P, O. J. 152; Kunwur Bahadur v. Bindraban, 
26 Ind. Cas. 737; 87 A. 195; 13 A. L. J. 196; Ramanna 
v. Annamma, 18 Ind. Cas. 710; 24 M. L. J. 183, 
Kalavathal v. Thirupathi Pallavarayan, YO M. L.J 
229; Narayana Aiyar v. Rama Aiyar, 20 Ind. Cas.’ 
625; 38 M. 396; (1913) M. W. N. 588; 14 M. L. T. 89; 
25 M. L. J. 219; Rani Anand Kunwar v. Court of 
Wards, 6 C. 764; 8 O. L. R. 881; 3 I. A. 14; 4 Shome 
L. R 78; 4 Sar. P. C. J. 195; 5 Ind. Jur. 161; Rafique 
and Jacksons’s P. O. No. 68; 3`Ind. Dee. (N. s.) 495, 
referred to. 

A declaratory relief in favour of a reversioner is 
only discretionary and should not be awarded to 
a remote reversioner, unless he states the foundation 
of his right. Where a father’s right is once 

: ota that estdps the sons also, [p. 275, cols. 1 & 
2 

Rani Anand Kunwar v. Court of Wards, 6 © 764; 
8 C. L. R. 381; 8 I. A. 14; 4Schome L R. 78; 4 Sar. 
P C. J. 195; 5 Ind. Jur. Inl; Rafique and Jackson’s 
P. C. No. 63; 3 Ind Dec. (x. 8.) 495; Meghu Rai v. 
Ram Khelawan Rai, 19 Ind. Cas. 814: 45 A. 826; 11 
A. L J. 382; Svula Guruvaya v. Avula Venkama, 18 
Ind. Cas. 214; (1918) M. W. N. 383, referred to. 


A party who has been prevented from enforcing 
his right should be restered tothe status quo ante 
when the party preventing him has been permitted 
torecede from the compact cither wholly or in 
part. [p. 277, col. 1.] 

Manohar Lal v. Jadunath Singh, 28 A. 585; 40. 
L. J. 8; 8 Bom, L. R. 489;10 C. W. N. 898;90. 0, 
219; 1 M. L. T. 210; 16M. L. J. 291; 8 A. L. J. 710; 
83 I. A. 128; Partab Singh v. Bhabuti Singh, z1 Ind. 
Cas. 285; 35 A. 487: 17 O. W.N. 1165; (1913) M. 
W. N, 785; 14 M. L. T. 299, 11 A. L. J. 901 (P. C.); 
25 M. L.J. 492; 16 0. ©. 247; 18 O. L.J. 384; 
15 Bom. L. R. 1001; 40 I. A. 182; Vijaya Ramayya v. 
Venkatasubba Rao, 32 Ind. Cas. 881; 39 M. 853; 30 
M. L. J. 466; Khajooroonissa v, Rowshan Jehan, 2 
C. 184 26 W R. 36; 31. A. 291; 1 Ind. Dec. (x. 8.) 
412, referred to. 

During the pendency ofan appeal, a compromise 
was effected by the parties, one of whom acted also 
for his minor son. The matter was reported settled 
to the Court and the appeal was withdrawn. Sub- 
sequently, the Judicial Committee set aside the com- 
promise in respect of the minor’s share and the said 
minor had two brothers who were born subsequently: 

Held, (1) that the effect of the decision of the 
Judicial Committee was to restore the appeal that 
was withdrawn; |p. 277, col.2.] 


(2) that the compromise was binding on the son to 
the extent’ of one-half as that was the share the 
father was entitled to at the time; [p. 276, col. 2.] 

(8) that the compromise did not effect a severance 
of the co-parcenary property between tho father and 
the son, that the latter took his share as joint family 
property on behalf of the family and that the subse 
quently born sons were entitled to a share in the 
same, [p. 278, col. 1.] 

Chinnu Pillai v. Kalimuthu Chetti, 9 Ind, Cas. 
596; 35 M. 47; 21 M. L. J, 246; (1911) M. W. N. 238; 
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9 M. L. T. 389; Kota Balabhadra Patro v. Khetra Doss, 
37 Ind. Cas. 168; 4 L. W. 99; 31 M. L. J. 275; (1917) 
M. W, N. 149, Hardi Narain Sahu v. Ruder Perkash 
Misser, 10 ©. 626;?11 I. A, 26; 8 Ind. Jur. 211; 4 Bar. 
P.C. J. 510; 5 Ind. Dec. (x. 8.) 420; Krishnasami 
Ayyangar v. Rajagopula Ayyangar, 18 M. 73; 4M 
L. J. 212; 6 Ind. Ded. tn. x.) 400; Soundararajam v. 
Arunachalam Chetty, 383 Ind. Cas. 858; 89 M. 136 and 
159; 29 M. L. J. 793 and 816; 3 L. W, 1947 and 
1266; 18 M. L. T. 552 and 668; (1916) 1 M. W.N. 
31, referred to. 


In O. S. A. Nos. 72 & 74, 

Appeal from the judgment of Mr. Justice 
Wallis, in the Ordinary Original Civil Juris- 
diction of this Court, in Civil Suit No. 194 of 
1903. 

Mr. T, R. Venkatarama Bastri, for the 
Appellant in O. S. A, No. 72 of 1914 and 
for Respondents in O. S. A. No. 74 of 1914, 

The Hon’ble Mr, S. Srnivasa <Aiyengar 
(Advocate-General} and’ Messrs, C. P. 
Ramasamt Azyar, G. Venkataramiah, 8. 
Desikachariar.and T. V. Muthukrishna Aiya, . 
for the Respondents, in O, S. A, No. 72 
of 1914 and for Appellants in O. S. A. 
No. 74 of 1914, : 


In O. 5. A. No. 10. 

Appeal from the judgment of Mr. Justice 
Wallis in the Ordinary Original Civil Juris- 
diction of this Court in Civil Suit No. 275 of 
1911. 

Mr. T. R. Venkatarama 
Appellant 

The Hon'ble Mr. S. Srinivasa Aiyengar 
(Advocate-General) and Messrs G. Venkat- 
ramiah, T. V. Muthukrishna Atyar, S. Desika- 
chariar and A. Suryanarayaniah, for the Re- 
spondents. 


Sastri, for the 


In C. M. P, No, 2684, 

Petition praying that in the circumstances 
stated in the affidavit filed therewith the 
High Court will be pleased to set aside its 
order dated the 22nd November 1897, grant- 
ing leave to withdraw Original Suit No, 4 
1897, as against the above respondent, to 
restore the same to file and to have it posted 
for hearing along with the Original Side 
Appeal No, 74 of 1914, preferred against the 
judgment of the High Court, in its Ordinary 
Original Civil Jurisdiction in S. S. No. 194 
of 1906. 

The Hon’ble Mr. S. Srinivasa Atyengar, 
(Advocate-General) and Mr. K, Raja Aiyar, 
for the Petitioner. 

Mr. T. R. Venkatarama Sastri (with him 


Mr. V. Purushotham Aiyar), for the Respond- 
ent, í 
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In A. S. No. 201. 
Appeal against the decree of the Court of 


the Temporary Subordinate Judge, Tanjore, 
in Original Suit No. 26 of 1913. 


Messrs. T. R. Venkatarama Sastri, and O. P. 
Ramaswami Aigar, for the Appellants. 


The Hon’ble Mr. S. Srinivasa Atyengar 
(Advocate-General), and Messrs. G. 
Venkatramiah T. V. Muthukrishna Atyar, S. 
Desikechariar, K. Rumachandran and A. 
Suryanarayaniah, for the Respondents. 


JUDGMENT. 
O. S. Appear No. 10 or 1914. 


This and the connected appeals owe their 
origin to Civil Suit No. 266 of 1886. The 
parties are practically the same in all the 
appeals. We shall, therefore, state their 
relationship in this appealand dealin the 
other appeals only with the particular ques- 
tions arising for decision in them. 

Tanjore Venkata Rao had four sons: (1) 
Ramachandra Rao, (2) Lakshmana Rao, (3) 
Rajaram Rao and (4) Tuljaram Rao. Civil 
Sait No.. 266 of 1866 was brought by 
Atmaram Rao, son of Lakshmana Rao, for 
partition. Ramachandra Rao was a defendant 
in the suit. He died in 1889 and his widow 
was broughtin as his legal representative. 
The other brothers of Ramachandra Rao were 
all parties to that litigation. The preliminary 
decree in the suit was passed in January 
1892. Original Side Appeal No. 33 of 1892 
was preferred against that decree by 
Lakshmana Rao, claiming against Tuljaram 
Rao a larger sum than what was decreed in 
the. original snit. During the pendency of 
the appeal, the final decree was passed. 
This was in October 1596. Against the final 
detree, Tuljaram Rao preferred Original Side 
Appeal No. 4 of 1897, contending that the 
sum decreed against him was not due from 
him. It may be stated that although 
Tuljaram was the youngest of the four 
brothers, he seems to have been the manager 
of the family affairs, at least so far as the 
Madras properties were concerned. It may 
also be stated that the most valuable property 
in litigation is the Scottish Pressin which 
the recods of the High Court are printed and 
which is and kas been under the direct 
management of Tuljaram Rao. Before the 
appeal from the final decree was heard, a 
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decree was passed in the appeal from the 
preliminary decree (Original Side Appeal No. 
33 of 1892) which increased the amount 
payable by Tuljaram Rao. This was on 
the 17th August 1897. At this time, 
negotiations for a compromise were pro- 
ceeding among the members of the 
family. The object was to settle in the first 
instance the claims of Janaki Bai, the widow 
of Ramachandra Rao, the deceased brother, 
and then to come to an arrangement with 
Rajaram Rao. Exhibit 54 is the agreement 
come to between Tnuljaram Rao and Janaki 
Bai. This is dated the 19th of November 
1897, and contains an endorsement signed by 
Rajaram Rao in these words, “I consent.” 
The final arrangement isevidenced by Exhibit 
74 executed on the Ist of June 1899. 

Almost contemporaneously with the pre- 
liminary agreement with Ramachandra Rao’s 
widow on the 19th of November 1897, a com- 
promise was come to between Tuljaram Rao 
and Rajaram Rao on the Bist of November 
1897. This is embodied in Exhibit AA. On 
this date, Rajaram Rao had one son Ganesa 
Rao. This boy wasa minor at the date of 
the compromise. Subsequently two sons were 
born to him, one in 1907 and the other in 
1910. As a result of the compromise (Exhibits 
54and AA) Tuljaram Rao withdrew Original 
Side Appeal No. 4 of 1897. Beyond report- 
ing the compromise, no decree in terms of 
the compromise was asked for. The with- 
drawal of the appeal was followed up by 
Rajaram Rao entering satisfaction of the 
decree in his favour. (Exhibit BB on the 
25th of November 1897). 


The first attempt to disturb these arrange- 
ments was made in 1906. In that year, Civil 
Suit No. 194 of 1906 was instituted by Ganesa 
Rao against his uncle, Tuljaram Rao, and his 
father Rajaram Rao fora declaration that the 
compromise (Exhibit AA) was wholly invalid 
and for the recovery of one lakh and sixty 
thousand rupees and odd from Tuljaram Rao, 
the lst defendant, on behalf of the joint 
family of himself and his father. The suit was 
dismissed by Mr. Justice Wallis (as he then 
was), onthe ground that the compromise was 
binding on the plaintiff. Original Side 
Appeal No. 47 of 1908 was preferred against 
this judgment. Benson and Sankaran Nair, 
JJ., confirmed the decision. The matter was 
taken up to the Privy Conseil on the ground 
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that the compromise was not sanctioned by 
the Court and their Lordships held: “There 
should be a declaration in this case that the 
agreement of the 21st November 1597 and the 
satisfaction entered thereunder are not bind- 
ing on the plaintiff and that he is remitted to 

- his original rights under the decrees in the 
suit of 1866.” This was on the Sth of April 
19138. Asa result of this conclusion, the 
learned Judge re-heard the original suit. 
The two other sons of Rajaram Rao were 
made supplemental 3rd and 4th defendants 
inthe suit. Against the judgment in the 
suit two appeals have been preferred. The 
appeal by the plaintiff is Original Side 
Appeal No. 72 of 1914. The appeal by the Ist 
defendant is Original Side Appeal No. 74 of 
1914, 


. 


Before the decision of the Judicial Com- 
mittee in the appeal preferred by Ganesa Rao, 
he and hig father Rajaram Rao had instituted 
Civil Suit No. 275 0f 1911 for a declaration 
that the agreement of the Ist of June 1€99 
(Exhibit 74) was not binding onthem beyond 
the lifetime of Ramachandra Rao’s widow. 
The widow, Janaki Bai, was the Ist defend- 
ant, Tuljaram Rao was the 2nd defendant, 
Lakshmana Rao, the other brother, was the 
3rd defendantand his son who is now dead 
was the 4th defendant. This suit was confined 
tothe properties within the original jurisdic- 
tion of the High Court. Immediately after, 
Original Suit No. 21 of 1912 was institut- 
ed by the same plaintiffs in Tanjore in 
respect of the Tanjore properties against 
practically the same defendants. and for 
the same relief. Both the suits were dis- 
missed. Original Side Appeal No. 10 of 1914 
is against the judgment in Civil Suit No. 
275 of 1911 and Appeal No. 201 of 1915 
is against the decree in Original Suit No. 
21 of 1912. 


Now, we shall. deal with the contentions 
in each of the appeals separately. 


O. S. Appear No. 10 or 1914 AND ÅPPEAL 
No. 201 or 1915, i 


The question common to both the appeals 
is whether the endorsement of Rajaram 
Rao does not estop him from contending 
that the agreement by Ramachandra Rao’s 
widow with Toliaram Rao is not valid 
beyond her lifetime. The separate question 
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regarding Ganesa Raos right to impeach 
the compromise arises only in Appeal No. 


201 of 1915. The contention of Mr. Venkata- 


rama Sastriar on behalf of the appellants 
is that by signing underneath the words, 
“I consent” in Exhibit 54, Rajaram Rao was 
consenting only to the alienation of Janaki 
Bai’s Hfe-estate. Weare wholly unable to 
accept this contention. Tuljaram Rao under- 
took to pay the debts of her husband. He 
paid Rs. 30,000 in cash. Theassets consist- 
ed -partly of debts which had to be recover- 
ed. It is true that Tuljaram Rao himself 
was indebted; but there were other debts. 
Under these circumstances, we see no 
reason for holding that what was agreed 
to be conveyed was only the life-estate of 
the widow. If that were so, the consent 
of Rajaram Rao would not have been 
material. Further, there is no evidence 
that the life-estate of the widow was worth 
the consideration which was agreed to be 
paid. 


The authorities relied upon by the 
learned Vakil are not applicable to this 
case. In Rup Narain v. Gopal Devi (1) 
the widows were, on the face of the 
document, transferring only their life- 
interest in the property. The document 
says: “At this moment we, with a view 
to liquidate the debts due by us which 
debts we ‘thought expedient to incur in 
order to make such improvements to our 
other property as might have the effect of 
augmenting the income from rent and to 
prevent the addition of interest, have 
absolutely sold the property, a description of 
which is given hereafter, together with all its 
dimensions and external and internal rights.” 
The ladies had incurred personal debts and 
to discharge them, they alienated the 
property. The Judicial Committee point 
out “it (the alienation) does not profess 


“to affect any title coming from Wazir.” 


The next case relied on is Jiwan engi, 
yv. Misi Lal (2). The agent of the 
widow executed the document in question 
in this case. It was held that although 


(1) 3 Ind. Cas. 382; 36 C. 750; 13 ©. W. N. 926 
(PB. CO); 6 A. L. J. 667; 100. L. J. 68 5 M. L. T. 423; 
11 Bom. L. R. 833; 93 P. R. 1909; 146 P, W. R. 1909; 
68 P. L. R. 1910; 386 I A. 108; 19 M. L. J. 548, 

(2) J8 A. 146; 28 1 A. l; 6 M. L. J. 47; 6 Sar, P, O, 
J, 675; 8 Ind, Dee. (x. 8.7 804, 
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the agent was also the presumptive heir, 
as he received no consideration for the 
transfer, the document should not be 
interpreted as conveying anything more 
than the life-interest of the principal. On 
the other hand, in Thakur Fasonji Morarji 
v. Chanda Bibi (3) it was held by the Judicial 
Committee that the reference to the debts of 
the husband of the transferee is a clear indica- 
tión tbat the full interest in the property was 
intended to be transferred. They also say 
that deeds of this nature should be con- 
strued literally. Applying these principles, 
we are of opinion that Exhibits 54 and 74 
were intended to convey and did convey 
an absolute interest in the properties. 


The next branch of the argument was 
that the words “ ‘I consent’ only mean “I 
Know” -and that they are not sufficient to 
i:dicate that there was an intelligent 
understanding of the nature of the docu- 
ment which Rajaram Rao was assenting 
to. We think that the stringent proof which 
the Judicial Committee insist upon [vide 
Hart Kishen Bhagat v. Kashi Parshad Singh 
(4)] in such cases has been adduced in the 
present, instance. We were taken through the 
correspondence which passed between the 
two brothers prior toand subsequent to the 
execution of the two documents. Exhibits 
46, 48, 49,50, 51 and 51A leave no room 
for doubt that Rajaram Rao was following 
the events which led up to the execution of 
Exhibit 54 closely and with considerable 
interest. It almost looks as if he was more 
anxious than Tuljaram Rao that a settlement 
should be come to with the widow. So far 
the matter is clear, An ingenious argument 
was based upon the wording of Exhibit 52, 
The words are “I did sign below his signa- 
ture. I did not go through the agreement; 
neither he told me the particulars of it, as it 
was nearly 54 or 6 P. m. I could not 
read.” The suggestion of the learned Vakil 
was that these words refer to Exhibit 54. 
There are insuperable objections to accepting 


(5) 29 Ind. Cas. 781; 29 M. L. J. 130; 19 0. W. N. 
873; 17 Bom. L. B. 656; 18 M. L. T, 81; (1915) M. W. 
N. 449; 2 L. W. 676; 22 C. L. J. 180; 37 A. 369. . 

(4) 27 Ind. Cas. 674; 42 O. 876; 17 M. L. T. 115; 19 
CG. W. N. 370; 13 A. L. J. 223; 2 L. W. 219; 810. L. J, 
225; 28 M. L. J. 665; 17 Bom. D, R. 426; pie) M. 
W. N, 531; 42 LA. 64 (P, C.), 
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this theory. Rajaram Rao was here refer- 
ring to a document which was signed by the 
lady at Trivadi; but Exhibit 54 was admitted- 
ly signed by Janaki Bai at Tanjore. That 
is the evidence of Rajaram Rao, of Tuljaram 
Rao, of Subba Rao, the agent, and of the 
lady herself. In the face of this evidence, 
it is too much to ask us to say that the 
reference in Bxhibit 52 is. to Hxhibit 54. 
Again Wghibit 52 refers to a docu- 
ment executed on the 14th orthe 15th of 
November 1897. Exhibit 54 was signed 
only on the 19th of November. The language 
of Exhibit 52 cannot, therefore, refer to Hx- 
hibit 54. Farther no attempt was made in 
the course of the trial to connect the words 
in Exhibit 52 with the signatare in Exhibit 
54. Not a single question was put to 
any of the witnesses on this subject. We 
think, it is fatile to argue that Exhibit 
52 refers to Exhibit 54. There isthe positive 
evidence of Taljaram Rao and of Rajaram 
Rao himself that the latter was aware 
of the contents’ of Exhibit 54. Rajaram 
Rao was a man fully conversant with busi- 
ness affairs, There is not the faintest, sug- 
gestion in the evidence that he was over- 
reached. The correspondence, as we said 
before, shows that he was bent upon secur- 
ing to his brother the benefit of the arrange- 
ment with the widow. We have no hesita- 
tion, therefore, in holding that the consent 
was given knowingly and deliberately. 
Consequently he is estopped from impeaching 
the transaction. 

A faint attempt was made to show that the 
final agreement, Exhibit 74, differed in some 
particulars from Hxhibit 54, On examining 
both carefully, we see no ground for acceding 
to this argument. The two documents in all 
material respects are identical. The latter 
is more formal. 

Now we shall deal with the special argu- 
ments on behalf of the second plaintiff in 
Appeal No, 201 of 1915. He was no party 
to Exhibit 54. It is true that if he happens 
to be the heir at the death of the widow, the 
consent of his father will not bind him: 
Bahadur Singh v. Mohar Singh (5). The 
question is whether he should be allowed an 
opportunity of showing that the alienation 
was not justifiable or bona fide. The learned 


(5) 24 A. 94 29 I. A. 1; 6 C. W. N. 169; 4 Bom, L. 
R. 233; 12 M. L. J. 56; 8 Sar. F. C. J, 152, 
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Advocate-General who appeared for Tulja- 
ram Rao contended that the suié of the 
2nd plaintiff was barred by limitation. It 
was conceded that if six years’ limitation 
applied to him and if his cause of action 
arose on the execution of Exhibit 74, he 
would be barred by limitation. Mr. Ven- 
katarama Sastriar contended that Article 125 
applied. In Kunwar Bahadur v. Bindraban 
(6) this view was adopted. We are unable 
to accept this contention, In terms, Article 
125 applies only to plaintiffs who, “if the 
female died at the date of instituting the suit”, 
would be entitled to the possession of the 
property in dispute. Ganesa Rao, the 2nd 
plaintiff, being a remote reversioner, cannot 


come under this category. His father, 
Tuljaram Rao, and Lakshmana Rao are the 
nearest reversioner3. We think that it is 
the residuary Article 120 that applies 
to this case, as held in Ramanna 
v. Annamma (7), Kalavathal v, Thiru- 
pathi Fallavarayan (8) and Narayana 


Atyar v. Rama Adyar (9). Even in this 
view, there will be no bar of limitation. 
Under Article 120, Ganesa Rao will have 
six years from the time “when the right to 
sue acernes.” Remote reversioners have no 
cause of action to sue so long as there are 
nearer reversioners who have neither colluded 
with the widow, nor have precluded them- 
selves from suing Rant Anand Kunwar v. 
Court of Wards (10). On the date of the 
suit in Tanjore, Tuljaram Rao was ont of 
Court by accepting the alienation, and 
Rajaram Rao by having consented to it. 
There was still Lakshmana Rao, and his right 
would not be barred under Article 125 until 
the next day after the institution of the suit. 
Therefore, Ganesa Rao had no cause of 
action on the date cf the suit, There is one 
answer to the suit. We prefer to place 
the objection on a broader ground, Section 
42 of the Specific Relief Act gives Courts 
a diseretion jn such matters. We think 
for the reasons which we shall presently 
enumerate, this discretion should not be 


(6) 26 Ind. Cas. 737; 87 A. 193; 18 A, L. J. 196. 

(7) 18 Ind. Cas. 710; 24 M. L. J. 188. 

(8) 10 M. L, J. 229. 

(9) 20 Ind. Cas. 625; €8 M. 396; (1913) M. W. N. 
588; 14 M. L. T, 89; 25 M. L. J. 219, 

(10) 6 C. 764; 8 O. L. R. 381; 8I. A. 14; 4 Shome 
L. R. 78; 4 Sar. P. C. J. 198; 5 Ind Jur. 161; Rafique 
& Jackson’s P. O. No. 63; 3 Ind. Dec, (x. s.) 495, 
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exercised in favour of Ganesa Rao. (1) Ja 
the first place he would not be without 
remedy, as we said already, if he happens 
to be the heir when succession opens, for 
his father’s consent would not affect him (2) 
Secondly, there are three lines between him 
and the succession. It is true all of them are 
somewhat older than the widow. Still it 
cannot be said that the contingency of her 
surviving all her three brothers-in-law is 
very probable. (3) Thirdly, so far as the 
Madras properties are concerned, Ganesa 
Rao’s name was struck out as plaintiff, and 
he has not chosen to appeal against that order. 
Consequently, the declaration, if he succeeds, 
can only be made in respect of the Tanjore 
properties and not of the Madras pro- 
perties. (4) Another ground is that although 
his right of suit might, in strictness, accrue 
to him only after Lakshmana Raos right 
had become barred, still when he found 
that his father could not sue, he might 
have ascertained from Lakshmaua Rac whe- 
ther he was willing to contest the alienation. 
(3) Furthermora, in the suit filed by him 
he has not stated that his individual rights 
should be secured to him, because his father 
was precluded from suing. The observations 
in Rani Anand Kunwar v. Court of Wards 
(10), Meghu Rai v. Rum Khelawan Rai (11) 


‘and Avula Guruvaya v. Avula Venkama (12) 
‘seem to suggest that the remote reversioner 


should state as the foundation of his right the 
incapacity of the nearest reversioner to pro- 
secute the claim. (6) Ganesa Rao and Rajaram 
Rao have made common cause in the suit 
and they have come into Court with a 
false case that Tuljaram Rao did not 
assent to the arrangement. For all these 
reasons, we are of opinion that the dis- 
cretion to allow the suit to be continued 
and fo put in issue the bona fides of the 
transaction should not be conceded in favour 
of Ganesa Rao, when we find that his 
father’s claim should be dismissed. 


We, therefore, dismiss both the appeals 
(Original Side Appeal No. 10 of 1914 and 
Appeal No. 201 of 1915) with costs. 


-The memorandum of objections is also 
dismissed with costs. 


{11} 19 Ind. Cas. 814; 35 A. 326; 11 A. L. 


< 332, 
(12) 18 Ind, Cas, 212; (1918) M. W. N, 333 | 
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“After the decision of the Jadicial Com- 
mittee already referred to, the two sons of 
Rajaram Rao born sabsequently were added 
as supplemental defendants. The learned 
Judge found that the compromise, Exhibit 
AA, was binding on the half share of 
Rajaram Rao, and thas Ganesa Rao and 
his two minor. 
the other half share. The learned Judge 
also held that Ganesa Rao was entitled to 
interest upon the amount added to the decree 
in the appeal against the final decree. He 
farther held that Tuljaram Rao was not 
entitled to re-open’ Original Side Appeal 
No. 4 of 1897, which was withdrawn asa 
result of the compromise. Tuljaram Rao 
has preferred this appeal in so faras the 
judgment of the learned Judge is against 
him. © 

The learned Advocate-General’s first 
contention is that, as on the date of the 
tinal decree in the snit, the family was 
undivided and consisted of a father and 
three sons, Ganesa Rao was only entitled toa 
fourth share and that the decree should 
be confined to that share. We agree with 
Mr. Justice Wallis that this contention is 
not well-founded. What the Judicial 
Committee said was [that the compromise 
was binding upon Rajaram Raos share. 
That share on the date of the compromise 
was one half, because the other two sons 
were notborn then. It was conceded that if 
the arrangement evidenced by Exhibit AA 
were regarded as an alienation, the alienee 
would he entitled toa half share. Chinnu Pillai 
v. Kalimuthu Chetti (18) has settled that 
question; but it was argued that a com- 
promise is essentially different from an 
alienation. It is true that there is a transfer 
of an interest in both cases; but in judging 
of a compromise, Courts are concerned only 
with the bona fides of the settlement and 
not with justifiable necessity as in the 
ease of an alienation.” Ahunni Lal v. 
Gobind Krishna Narain (14), Hiran Bibi 


X 


(13) 9 Ind. Cas. 5€6; 35 M. 47; 21 M, LT, 246; 
(1911) M. W, N. 235; 9 M. L. T, 389. 

(1-1) 10 Ind. Cas. 477; 33 A. 356; 15 C. W. N. 545 
(P. C.; 8 A. L. J. 552; 13 Bom. L. R. 427; 18 O. L., d, 
575; 10 M. L. T. 25; 21 MBL, J. 645; (1911) 1M. W. 
N, 482; 38 I. A. 57. 
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v. .Sohan Bibi (15) and Pulliah Chetty 
v. Paradarajulu Chetti (16) point out 
that a compromise should not be regarded 
as an alienation. In the present case, we 
have the judgments of this Court, both in 
the suit itself and in the appeal, that there 
were good grounds for the brothers coming 
to an amicable settlement. Tuljaram Rao’s 
appeal against the final decree’ imperilled 
the whole decree. It may be that Rajaram 
Rao behaved generously towards his younger 
brother whose circumstances became straiten- 
ed in consequence of the decree passed in 
Civil Suit No. 266 of 1886; but there can 
be no question that an- honest endeavour 


“was made toadjustall outstanding differences 


and to bring peace among the members of 
the family. We are, therefore, inclined to 
think that the compromise should not be 
regarded as a gratuitous transfer of an 
indefeasible right, but as effecting an honest 
settlement of disputed rights. Even in this 
view, we are unable to agree with the 
Advocate-General, that by virtue of the 
decision of the Judicial Committee, Ganesa 
Rao acquired only 2 fourth share in the 
property. The language used in the judgment = 
js that Ganesa Rao “ig remitted to his 
original rights under -the decrees in the 
suit’ of 1886.” It is clear that the two sons 
were not born until the decree in the suit 
was confirmed on appeal. At this time, 
Ganesa Rao’s share was one-half, We 
must, therefore, overrule the contention 
that the decree shculd he only . for 
the fourth share due to the plaintiff. 
Mr. Venkatarama Sastriar’s contention 
regard- 
ed as an unauthorised alienaticn and that ~ 
the plaintiff should ke given a decree for 
‘the whole amountcn behalf of the family, 
is opresed to ihe direction given by their 
Lordshirs of the Judicial Committee. We, 
therefore, agree with the learned Judgeon 
this question. It was next contended that 
if the ccmprcmise Exhibit AA is set aside 
to any extent, Tuljaram Rao | should ke 
permitted to prcsecute Original Side Apreal 
No, 4 of 1897. We think that ihis con- 
tenticn -is well founded. There can te no 


(35) 24 Ind. Cas. 309; 27 M. L. J, 149; 18 0. W. N, 
e20; 1 L. W. 648 (P. CO). 
(16) 31 M. 474; 18 31. L, J, 462. 
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doubt that on principles of equity, a party 
who has been prevented from enforcing 
his rights shoull ba restored to the status 
quo ante, when the party preventing him 
has been permitted to recede from the 
compact either wholly or in part. It is 
true that the withdrawal of Original Side 
Appeal No. 4 of 1897 was not recorded as being 
the result of the compromise. The parties 
having settled the matter ont of Court, the 
appellant informed the Court that the appeal 
will not be pressed. It is not denied that 
it was a condition of the compromise that 
the appeal. should ba withdrawn. Mr. 
Venkatarama Sastriar’s contention that a 
suit may He fora breach of the terms of 
the compromise, but thal it should not 
furnish @ ground for the restoration of 
_ the appeal, sounds highly technical. 

As regards the decided cases, in Manohar 
Laly. Jadunath Singh (17), Partab Singh v. 
Bhabuti Singh (18) and Vijaya Ramayya 
v. Venkutasubta Rao (19) the compromises 
were made decrees of Court, and the 
restoration of the status quo ante followed as 
. a matter of course, when the compromise 
was set aside. But in Khajooroontssa v. 
Rowshan Jehan (20) the cor promise was not 
embodied in the decree, and their Dord- 
ships of the Judicial Committee allowed a 
party to present an appeal which was with- 
held owing to the compromise of the first 
Court’s decree. We think that the present 
case is within the decision of their Lordships. 
It must be said that there have been laches on 
thepartof Tuljaram Rao in seeking this right. 
He did not -move this Court for the re- 
storation of the appeal until long after the 
judgment of the Judicial Committee was 
pronounced. We have felt some doubts 
regarding the provision of the Code of Civil 
Procedure applicable to applications of this 
kind. This is not an application for the 
_ restoration of an appeal dismissed for 
default ard there are no other rules in the 


(17) 28 A. 585; 4 C. L. J. 8; 8 Bom. L. R. 489; 10 
C. W. N. 898; 9 O. C. 219; 1 M. L. T. 210; 16 M. L. J. 
291; 3 A. L. J. 710; 33 T, A. 128. 

(18) 21 Ind. Cas. 588; 85 A. 487; 17 C. W. N. 1165; 
(1913) M. W. N. 785; 14 M. L. T. 299; 25 M. L. J. 
492; 16 O. C. 247; 18 0. L. J. 384; 15 Bem. L. R. 1001; 
1) A. L. J. 901; 40 I. A. J82 (P. C.). 

(19) 82 Ind. Cas. 881; 80 M. L. J. 465; 39 M. 653. 

(20) 2 0. 184; 26 W. R. 36; 3 I. À. 291; 1 Ind. Deo. 
(N. s) 418, 
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Order relating to appeals (Order XLI) which 
enable such an application to be made. 
The learned Advocate-General does not 
want this application to be regarded as 
one for a review of the judgment dismiss- 
ing the appeal. He has asked us to exer- 
cise our inherent powers under section 
151 ofthe Code. Whatever might be the 
correct designation of the application, we 
think that this is a fit case for restoring the 
appeal which was withdrawn asa result of 
the compromise; and we accordingly restora 
the appeal to the file and direct that it be 
disposed of on the merits. 


The third question argued relates to the 
award of interest on the additional sum 
decreed in the appeal against the decree in 
Civil Suit No. 266 cf 1886. The learned 
Judge who heard the case was of opinion 
that as interest would have been awarded 
in the final decree if there had been no 
compromise and if an application was made 
in that behalf, the plaintiff was entitled to 
interest at 6 per cent. With all respect, we 
are unable to uphold this view. Interest is 
specifically charged upon a lakh and odd 
rupees. Upon the particular sums in contest, 
there was no provision for interest. It 
would be varying the decree of the Court, 
if interest, which it might have allowed, were 
granted now. We must disallow interest 
upon the sum of Rs. 17,727-6-1, which was 
added in the appeal on the original decree up 
to the date of Exhibit FF when a damand for 
the amount with interest was made. To this 
extent, the decree of the learned Judge must 


be varied. Parties will pay and receive 
proportionate costs. 
O.S.A. No. 72 or 1914. 


In this appeal Ganesa Rao claims that the 
half share decreed to him in the suit is his 
separate property and that his brothers, the 
8rd and 4th defendants, have no right thereto. 
We do not think there is any substance in this 
appeal. Ganesa Rao sued on behalf of the 
family and not in his individual right; his 
plaint cannot be regarded as evidencing an 
unequivocal intention on his part to obtain 
a divided status from the remaining members 
of his family. In fact, the plaint negatives 
avy such intention. The decree in Civil 
Suit No. 266 of 1886 gave Rajaram Rao, 
his father, a decree that Ganesa Rao sued 
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to preserve for the family. Therefore, the 
declaration by the Judicial Committee in his 
favour was made not to him individually but 
as representing the undivided members of the 
family. Mr. Venkatarama Sastriar sought 
to re-open the questions settled by the two 
Fall Benches of the Court. In Chinna Pillar 
v. Kalimuihu Ohetti (13) it was pointed out 
thatthe alienation by a member of a joint 
family had not the effect of disturbing the 
undivided status and that the share to which 
the alienee was entitled was what it was at 
the time of the alienation. - We refused to 
hear arguments against these propositions. 
Reliance was placed upon an observation 
of Krishnaswami Aiyar, J., in that Full 
Bench case to the effect that a severance 
was effected. A recent Fall Bench decision 
Kota Balabhadra Patro v. Khetra Doss (21) 
dissented from that view. 

It was songht to be argued that the final 
conclusion of the Judicial Committee in 
Hardi Narain Sahu v. Rudar Perkash Misser 
(22) can only be consistent with the view 
that the transfer by one member effected a 
severance. The question was neither argued 
nor decided, and we are unable to find any 
authority in that case for the proposition 
now advanced. On the other hand in 
Krishnasamt Ayyungar v. Rajagopala Ayyangar 
(23), it was held by this Court thatthe 
status was preserved notwithstanding tbe 
alienation by a member of the joint Hindu 
family. The decision of the Full Bench in 
Soundararajam v. Arunachalam Chetty (24) 
does not affect this question. We, therefore, 
agree with the learned Judge that the half 
share decreed to Ganesa Rao is the joint 
family property of himself and his two 
brothers. The appeal is dismissed with costs. 


V. R. P. Appeals dismissed. 


(21) 37 Ind. Cas. 168; 4 L. W. 99; 81 M. L. J. 275; 
(1917) M. W. N. 149. 

(22) 10 C. 626; 11 I. A; 2€; 8 Tnd. Jur, an; 4 Sar. 
P. G. J. 510; 5 Ind Dec. (x. s.) 420. 

(23) 18 M. 73 at p.83; 4 M. L. J. 212; 6 Ind. Deo. 
(x. s.} 400. 

(24) 38 Ind. Cas. 858; 39 M. 186 aå 159; 29 M. 
L. J 798 and 816; 2 L. W. 1247 and 1266; 18 M. L. 
T, 552 and 568; (1916) 1 M. W. N. 31. 
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CALCUTTA HIGH COURT. 
Apprat No. 57 or 1915, 
Sare No. 102 or 1913. 
February 11, 1916. 
Present:—Sir Lancelot Sanderson, KT., 

‘ Chief Justice, Justice Sir John Woodroffe, 
Kr., and Justice Sir Asutosh Mookerjee, KT. 
RAGHU MU LL—Derenpant—AppPeLLant 

versus 


LUCHMON DAS—Ptaintirs—ResponDent. 

Contract Act (IX of 1872), ss. 62, 73, 201, 205, 253 
(10)—Agency, contract of—Partnership—Death of 
agent, whether terminates agency of co-agent—Conduct of 
parties to continue contract—Agency by joint Hindu 
family, applicability to, of 8. 253 (10)—Hindu Law— 
Dependent contract, breach of —Onus of proof— Variation 
of original contract, effect of, on dependent agree- 
ment— Under-brokerage agreement, rescission of, before 
termination of brokerage contract—Damages, measure 


of. 2 

Where two or more agents are employed for a 
business, the death of one of them does not ipso 
facto terminato the agency. The contract of 
agency terminates only so far as the deceased is 
concerned, but not as regards the surviving agents. 
[p. 282, col, 2; p. 285, col. 2; p. 289, col. 1.] 

Bhagtrath Samanta v. Prem Chand Pal, 16 Ind. Cas. 
852; 17 C. L. J. 201, followed. - 

Section 253, clause 10, of the Contract Act, which 
provides for the dissolution of a partnership on the 
death of a partner, must be read as qualified by 
the introductory words “in the absence of any 
contract to the contrary. » Ep. 269, col. 1.) 


The clause has no applicability where the 
partners have by their conduct continued the 
partnership notwithstanding the death of one of 
them, in which case a ‘contract to the contrary’ may 
well be inferred. [p. 289, col. 1.] 


“The case of joint uwnership in a trading business, 
created through the operation of Hindu Law, 
between the members of an undivided Hindu family, 
does not stand on precisely the same footing as 
that of an ordinary partnership arising out of 
contract. To such a case section 253 (10) of the 
Contract Act does not apply. The rights and 
Habilities of such co-parfmers cannot be determined 
by exclusive reference to the Indian Contract Act, 
buat must also be considered with regard to the 
general rules of Hindu Law, according to which the 
death of one of the co-parceners does not dissolve a 
family partnership. [p. 289, col. 2.] 

Cussons v. Skinner, (1843) 11M. & W. 161; 12 L. 
J. Ex. 347; 162 E. R. 758; Gokul Krishna Das v. Bashi 
Mukhi Dasi, 18 Ind. Cas. 23; 16 O. W. N. 299; 150. 
L. J. 204; Samalbhat Nathubhai v. Someshvar, 5 B. 88; 
5 Ind. Jur. 372; 8 Ind. Dec. (N. s.) 26; Lutchmanen 
Chetty v. Siva Prokasa Modeliar, 26 C. 349; 3 0. W. N. 
190; 13 Ind. Dec. (N. s.) 826; Vadi Lal Lalubhai v. 
Shah Khushal Dalpatram, 27 B. 167; 4 Bom L. R. 
968; Maharaj Kishen v. Har Gobind, 27 Ind. Cas. 69; 
218 P. L. R. 1916; 101 P, R. 1914; Narain Das v. 
Ralli Brothers, 31 Ind. Cas, 45; 61 P. R. 1915; 136 P. 
W.R. 1915, referred to. 
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A contract need not be rescinded by an express 
agreement to that effect; if the parties make a new 
and independent agreement concerning the same 
matter, the latter may be construed to discharge the 
former, when the terms of the latter are so incon- 
sistent with those of the former that they cannot 
stand together. [p. 290, col. 1.] 


Mathura Mohan Saha v. Ram Kumar Saha, 85 Ind, 
Cas. 805; 23 0. L.J. 26; 480. 790; 20 0. W. N. 370, 
referred to. 

Where a contract is rescinded for its breach, the 
onus of justifying tho rescission is on the party 
rescinding who should show that it was rightly 
terminated by reason of the other party having acted. 
contrary to its terms and conditions, [p. 285, col. 1.] 


Where a contract is expressly made dependent for 
its continuance on the subsistence of unother indo- 
pendent contract, the termination of the lattor 
contract by consent of the parties even before 
the time fixed therein operates to dissolve the depen- 
dent contract, provided that the determination was 
veal and not merely colourable, The Court will look 
behind the mere form through which the parties 
might have gone and give effect to the substance 
of the transaction. [p. 291, col. 2.] 


A claim for damages for alleged wrongful rescis- 
sion of the dependent contract will lie only for 
loss occasioned prior to the determination of the 
coutract on which it was made to depend. [p. 283, 
col. 2.) . 

In the case of an anticipatory breach of contract, 
damages are to be estimated with reference to what 
would have been the position of the party wronged 
if the contract had been duly performed. ([p.-286, 
col. 2; p. 291, col. 1.) 

Inchbald v. Western Neilgherry Coffee Co., 1864) 142 
R, R. 608; 17 O. B. (N. s.) 783; 4} u. J. O. P. 15: 10 
Jur. (N. s.) 1128; 11 L. T. 345: [8 W. R 95; 14b E. R. 
298; In re Patent Floor Cloth Co., (1872) 41 L.J. Ch. 
476; Joyner v. Weeks, (1891) 2 Q. B. 31; 60 L. J. Q. B. 
510; 65 L. T. 16; 39 W. R. 583; 55 J. P. 725; Ogdens 
Ltd, v. Nelson, (1904) 2 K. B. 410; 73 L, J. K. B. 865; 
53 W., R. 71; 90 L. ‘I, 656; 20 T. L. R. 466; ‘Ogdens Lid. 
v, Nelson, (1905) A. Ọ. 109; 74 L. J. K. B. 433; 53 W. 
E. 497; 92 L. T. 478; 21 T. L. R. 359, distinguished, 

Bilasiram Thakursidas v. Ezekiel Abraham Qubbay, 
33 Ind. Cas. 1; 20 C. W. N, 24; 23 C. L. J. 62; 43 5.. 
805; Johnstone v, Milling, (1886) 16 Q. B. D. 460; 55 
L. J. Q. B. 162; 54 L. T. 629: 34 W. R. 288: 50 J. P. 
634: Hochster v, De La Tour, (1858) 2 El. & Bl. 678; 22 
L. J. Q. B. 455; 17 Jur. 972; 1 W.R. 469; 118 E. R. 922; 
22 L. T. (o.s.} 171; 95 R. R. 747; Frost v. Knight 
(1872) 7 Ex. 111; 41 L. J. Ex. 78; 26 L. T.77; 20 W. 
R. 471; Bruwn v. Muller, (1872) 7 Ex. 819; 41 L. J. Ex. 
214, 27 L. T. 272; 21 W. R, 18; Cherry v. Thompson, 
(1872) 7 Q. B. 573; 41 L. J. Q. B. 243; 26 L. T. 791; 
20 W. R. 1029; Roper v, Johnson, (1873) 8 C. P. 167; 
42 L, J. C. P. 65; 28 L. T. 296; 21 W. R. 384; Roehm 
v. Horst, 178 U. 5. 1; 44 Law. Hd. 953, referred to. 

Defendant and one J., deceased, members of an 
undivided Hindu family, entered into an agreement 
with S. and Co., dated 3lst May 1911, to act as 
brokers for the salo and purchase of sugar for a 
period of five years, or such other period as might be 
matually agreed upon, unless sooner determined by 
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three months’ notice on either side. The agreement 
provided inter alia that the brokers could employ 
under-brokers at their discretion and that the 
under-brokers should be under the control of S. & 
Co. On 8th June 1911 the brokers entered into an 
agreement with the plaintiffs, by which the latter 
were appointed to act as wunder-brokers. This 
contract was expressly made dependent only on the 
subsistence of the original.brokerage contract. One 
of the material conditions of the under-brokerage 
agreement was that the under-brokers should not 
act as under-brokers to any other firm or firms. 
On 27th April 1912 J. died. On 12th October 
1912 the defendant terminated the under-brokerage 
agreement by a notice to the plaintiffs, alleging 
that the plaintiffs acted also for other firms. On 
2nd December 1912 defendant and S, and Co., by 
mutual consent, cancelled their agreement of 3rd 
May 1911, substituting another in its stead. Plaint- 
iffs brought the present suit for wrongful rescission of 
the under-brokerage contract claiming damages on 


` the basis of a five years’ agreement: 


Held, (1) that, both on the general law of agency 
and onthe principles of Hindu Law, the agency of 
defendant did not terminate on J.’s death; [p. 282, 
col. 2; p. 285, col. 2; p. 289, col. 2.] 

(2) that it was competent for S. & Co. and the 
defendant to vary their original contract; [p. 233, col. 
1; p. 291, col 2.] 

(8) that the under-brokerage agreement came to 
an end on the termination of the brokerage contract 
5 2nd December 1912; [p. 283, col. 1; p. 280, col. 
I, 

(4) that plaintiffscouldnot rely onthe three months’ 
notice stipulated for in the brokerage contract, as 
that was intended only for the benefit and pro- 
tection of the contracting parties thereunder; [p. 286, 
col, 1; p. 290, col. 1.] 

(5) that plaintiffs were entitled to damages for 
rescission of their contract from the date of rescission 
4. e., from 12th August 1912, to 2nd December 1912 
and not for a term of five years from 31st May or 8th 
June 1911. [p. 283, col. 2; p. 286, col. 1; p. 291, col. 2.] 


Appeal against the judgment of Mr. Justice 
Greaves, dated the 31st May 1915. 


Mr. N. Sarkar (with him Mr. S. N. Baner- 
jee), for the Appellant. 

Mr. B. O. Mitter (with him Messrs, A. N. 
Chaudhuri and D. C. Ghosh), for the Res- 
pondent. 


JUDGMENT. 


SaANDERSON, C. J.—This is an appeal by the 
defendant Ragbumull froma judgment of 
Greaves, J., delivered on the 3lst May 1915. 

The plaintiffs’ claim against the defendant 
was for damages for breach of an agreement - 
in writing, dated the 8th June 1911, for 
money due for under-brokerage under the 
said agreement for brokerage .and profits 
alleged to be due by reason of a verba 
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arrangement, by which it was alleged the 
plaintiffs were to receive remuneration for 
‘certain transactions on the terms of the 
written agreement: and for brokerage in 
respect of other mattersseé out in the state- 
ment of claim. 7 


It appears that bý au agreement dated 
3ist May 1911, Messrs. David Sassoon & 
Co. appointed the defendant Righumull and 
Juggoomul (who is since dead); trading in the 
name of Madhoram Hurdeodass, their brokers 
for the sale and purchase of sugar during the 
subsistence of that agreement, that is. fora 
period of five years from the date thereof, or 
for such other period as might be mutually 
agreed upon unless sooner determined under 
the provisions in that behalf thereinafter con- 
tained. 

The clause relating to the determination of 


the contract is 15, whereby it is provided as 
follows: — “This agreement may be determined 


by either party giving the. other three 
calendar months’ notice. Provided always 
that the company shall be at liberty to 


terminate this agreement atany time in the 
event of the brokers failing duly and faithful- 
ly to perform their duties under the agree- 
ment, and thereupon the accounts between 
the broker and the company shall at once be 
closed.” 


By clause 2 of the agreement the brokers 
were to employ such under-brokers as should 
be necessary for the purposes of the com- 
pany’s sugar business, and that such under- 
brokers should be under the control of the com- 
pany. 

Consequently on the 8th June 1911, 
Raghumull aud Juggoomul entered into an 
agreement with the plaintiffa, by which the 
plaintiffs were appointed to act as under- 
brokers for the brokers for the sale and 
purchase of sugar in respect of all contracts 
to be entered by them for or on behalf of 
David Sassoon & Co. under the agreement of 
3lst May 1911, and during the subsistence 
of the said agreement or for such other 
period as the brokers (that is Raghumull and 
Juggoomul) andthe company might further 
extend. Clauses 2, 3, 4,.5,8, 10 and 11 of the 
agreement provide as follows:— 

“2, All purchases and sales of sagar 
through the under-brokers shall be guaran- 

_teed by them and all contracts forall such 
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sales and purchases shall be countersigned by 
the under-brokers, who shallin every respect 
be responsible for the due observance and 
performance and fulfilment of all such con- 
tracts; provided the said under-brokers or 
their subordinate under-brokers shall be 
unable to obtain contracts for the sale and 
purchase of sugar at the rates quoted by the 
said brokers, the said brokers shall be at 
liberty to enter into contracts for the sale or 
purchase of such sugar through other under- 
brokers or under-broker at or above the 
quoted rates and in such cases the under- 
brokers shall not be responsible to the brokers 
nor shall be entitled to any ~- brokerage in 
respect of such contracts.” 


“3. During the subsistence of this agree- 
ment the under-brokers shall not act as under- 
brokers for any other broker for purchases 
and sales of sugar and unless prevented from 
illness or any other unavoidable cause shall 
attend the office or place of business of the 
broker daily either by himself or his duly 
authorised agents.” 


“4, The brokers shall on arrival of the 
goods sold through the under-brokers give 
notice of the arrival or any other notice 
required to be given to ‘purchasers by de- 
livering such notice to the under-brokers and 
the notice so given shall be deemed sufficient 
for all purposes,” 

“5, The under-broker shall be entitled 
to during the continuance of, this agree- 
ment on all contracts passed through him 
at the rate of eight annas per cent. on the 
value of the goods, the subject-matter of 
the contracts, and brokerage shall only 
become payable by the brokers to the under- 
broker after delivery of the goods under 
each of such contracts and after the said 
brokers shall become themselves entitled 
to their brokerage and commission from 


. the said company under the said agreement.” 


“3. That the under-brokers shall be liable 
for all loss and damages (if any) and costas 
of all snits and proceedings in respect of and 
on all contracts which may be passed through 
them as aforesaid and by reason of the 
bankruptey of any contracting party to the 
extent of one-fourth or twenty-Sve per cent. 
of such loss and shall also be entitled to the 
profits arising ont of the said contracts to 
the extent of one-fourth or twenty-five per 
cent. of such profits besides the commission 
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mentioned in paragraph 5 of this agreement. 
That in case ofany such loss the under-brokers 
shall on demand by the brokers forthwith 
deposit with them their share of .such Joss, 
unless there be sufficient money in the hands 
cf the brokers belonging to the under-brokers 


and in such case the brokers shall have. 


full power to deduct the same from such 
deposit.” | 
“10. The under-brokers shall not during 
the subsistence of this agreement directly or 
indirectly act as under-brokers of any other 
company or person whomsoever for the sale 


or purchase of sugar and that they will not, - 


during the subsistence of this agreement 
without the written consent of the brokers 
first had and obtained, buy or sell or trade or 
deal or speculate in sugar, the subject-matter 
of this agreement, or gnarantee any sugar 
contract with any other firm or firms, and in 
case it is discovered that the under-brokers 
have committed a breach of this clause, it 
shall be lawful for the brokers to terminate 
this agreement and the brokers shall in that 
case be entitled to recover from the under- 
brokers damages by way of liquidated claim 
the sum of Rs. 1,090 for the breach of this 
clause,” 

11. The brokers shall have full power to 
cancel this agreement, should it be found that 
the under. brokers have acted contrary to any 
of the clauses of this agreement or have been 
unfaithful in the discharge of their duties 
under this agreement.” 

Business was carried on under these agree- 
ments until 27th April 1912 when Juggoomul 
died. No difference at that time was made 
in the business arrangements of the parties 
and Raghumull appears to have carried on 
the brokerage business, at all events so far as 
the plaintiffs were concerned, in the same 
way as before Juggoomul’s death. 

On the 12th August 1912 the defendant’s 
attorney wrote the following letter: — 

I am instructed by Messrs. Madhoram 
Hardeodass to give you notice, which I hereby 
do, that under and by virtue of the power 
vested in them by the llth clause of sgree- 
ment, dated the 8thday of June 1911 and 
made between roy clients of the one part and 
yourselves of the other part, they hereby 
cancel the said agreement as and from this 
date by reason of your having acted contrary 
to the terms and conditions thereof. 
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“My clients in giving this notice do so 
without prejodice to their rights under the 
said agreement to hold you responsible in 
respest of contracts and transactions entered 
into by you prior to this date. 

“I am further instructed by my clients 
to give you notice not to act in any way 
under the said agreement by entering into 
any fresh contract or otherwise, and that 
if you act contrary to this notice you will dc 
so at your own risk and peril.” 

Several matters were relied upon af the 
trial as being specific breaches of contract, on 
all of which the learned Judge found in the 
plaintiffs’ favour. On the hearing of this 
appeal the defendant relied upon two of these 
alleged breaches only:— 

(1) The first was that without the order 
or knowledge of the defendant, the plaintiffs 
entered into a contract for the purchase of 
950 tons of sugar. 

(2) The second was that the fact that 
the first plaintiff was an undischarged 
bankrupt was concealed from the defendant 
and Juggoomull. 

As regards the first of these, it appears 
that the plaintiffs wrote to the defendant 
on or about the 15th July 1912 the follow- 
ing letter: — 

“To Sri Lala Madhoramjee Hurdeodass 
Ji — Please accept the compliments of Luchmon- 
das Joynarain, Further, white-sugar, tons 
950, in words nine hundred (illegible) tons 
we sold for August-December without 
your order in respect of which you held 
us liable for your loss in respect of 
difference at one anna a maund, in words one 
anna per maund. We agree to the same, 
Miti Assar 11, Sudi 1, Sambat 1969.” 

This letter undoubtedly shows that 950 
tons were sold by the plaintiffs without the 
defendant’s order, and if itcould be shown 
that this related to “sugar, the subject-matter 
of this agreement,” within the meaning of 
the wordsin clause 10 of the 8th June 1911 
agreement, it would have been a breach of 
the contract which would have entitled the 
defendant to terminate the agreement, for 
clause 10 provides that the under- brokers 
“will not during the subsistence of this 
agreement without the written consent of the 
brokers first had and obtained buy or sell 
sugar, the subject-matter of this agreement, 
and in case it is discovered thatthe under. 
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brokers havecommitted a breach of this 
clause, it shall be lawful for the brokers 
to terminate this agreement, and the brokers 
shall in that case be entitled to recover from 
the under-brokers damages by way of liqui- 
dated claim the sum of Rs, 1,000 for the 
breach of this clause.” 

But undoubtedly there were transactions 
between the plaintiffs and the defendant 
which were outside the agreement in the 
sense that they did not relate to “sugar, 
the subject-matter of this agreement,” and 
it -ir alleged by the plaintiffs that the tran- 
saction with reference to which the letter 
of the 15th July 1912 was written, was one 
of the transactions outside the agreement, 
and that the parties settled the matter by 
agreeing that the plaintiffs should pay the 
difference at one anna per maund. 

It was for the defendant to prove that 
the transaction related to “sugar, the subject- 
matter of this agreement,” and consequently 
coame within clause 10 of the agreement and 
in my judgment, the defendant has not 
afforded such proof and consequently he fails 
in this ground of appeal. ` 

As regards the second alleged breach, 
the learned Judge has found as a fact, 
though not without some doubt, that the 
defendants Raghumull and Juggvomul 
were awareof the insolvency of Luchmon- 
das; there was evidence on which he could 
come to the above-mentioned conclusion, 
and on consideration of the evidenze relat- 
ing thereto, l am not prepared to say that 
the learned Judge’s finding on this question 
of fact was wrong, and, therefore, in my 
judgment, the second ground fails. 

The next point taken by the learned 
Counsel for the defendant was that the 
agreément of 3lst May 1911 was terminat- 
ed by the death of Juggoomul and that as 
the under-brokerage agreement of êth June 
1911 was dependent on the subsistence of 
the agreement of 3lst May 1911, the 
under-brokerage agreement became deter- 
minable at will, although, until determined 
by notice at any time, the course of dealing 
between the plaintiffs andthe defendant 
would be regulated thereby; and that con- 
sequently the defendant was entitled to 
put an end tothe contract on 12th August 
1912, even though there were no breaches 
of contract on the part of the plaintiffs, 
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In the further alternative it was Gon- 
tended that the plaintiffs were in any event 
not entitled to more than reasonable notice. 

I am not prepared to accept these con- 
tentions; if was alleged in the statement 
of claim and not denied that the defendant 
and Juggoomul were members of a joint 
Hindu family which carried on the joint 
family business under the name Madhoram 
Hardeodass, of which the defendant was 
the karta, and in my judgment, both the 
plaintiffs and defendant by their course of 
dealing, after Juggocmul’s death, must be 
agreement of 
the 8th June 1911 as binding and 
subsisting in all its material terms. 

The plaintiffs, therefore, were ertitled to 
a continuance of the employment as under- 
brokers, in the absence of any breach of 
contract which rendered it lawful for the 
defendant to put an end to it, underthe 
agreement of 8th June 1911. This agree- 
ment, however, was dependent upon the 
subsistence of the agreement of 31st May 
1911 between the defendant and David 
Sassoon & Co. - 

Now, on the 2ad of December 1912, a 
fresh agreement was entered into between 
the defendant ard David Sassoon & Co. 
with regard to the brokerage business. 
The fact of this agreement was referred to at 
the trial, but on objection by the plaint- 
iffs’ Counsel it was not admitted in evidence. 
On the hearing of the appeal the defend- 
ant’s Counsel submitted that it should be 
admitted as evidence, and after some argu- 
ment the Jearned Counsel for the plaintitfs 
withdrew his objectizn and the document 
was admitted, 

This agreement differs from the agree- 
ment of 3lst May 1911 in many material 
respects: if is not necessary for me to 
refer in detail to the clauses which have 
been read in the course of the argument; 
it is sufficient for me to say that the 
terms of it are inconsistent with the sub- 
sistence of the old agreement of 3lst May 
191), and, in my judgment, it must be 
taken that as from the 2nd December 1912 
at all events, the agreement of the 3ist 
May 1911 came to an end. It was urged 
by the learned Counsel for the defendant 
that the old agreement must be taken to 
haye come to an end on the 18th day of 
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August 1912, because it appears from the 
terms of the agreement of 2nd December 
1912, that part of the deposit of three 
lacs of rupees, viz, Rs. 87,186-9-4 was 
paid on the 13th August 1912, but, in 
my judgment, in the absence of any other 
evidence, this is not sufficient to justify 
us in holding as against the plaintiffs 
that the agreement of 3lst May 1911 was 
terminated on the 3lst August 1912. 

It was argued by learned Counsel for 
thé plaintiffs that the defendant could not 
voluntarily pnt an end to the bnsiness 
under which the plaintiffs were employed, 
and ¢onsequently that they were entitled 


to damages based on the continuance of’ 


the employment for the remainder of the 
five years. 

But the plaintiffs’ agreement was ex- 
pressly made to be dependent upon the 
| Subsistence of the defendant's 
with David Sassoon & Co., and it was 
provided by the terms of the latter agres- 
ment that it might be terminated by three 
months’ notice by either party; the plaint- 
iffs’ agreement recites the agreement of 
the 3lst May 1911 and the plaintiffs must, 
therefore, be taken to have contracted with 
reference to and subject to the terms 
thereof, including thé right of the defendant 
and David Sassoon & Co., to put an end 
to the.agreement of 3lst May 1911. 


There is no suggestion that the agree- 
ment of the 2nd December 1912 was not 
a bona fide business 
the defendant and David Sasscon & Co., 
and it must, therefore, be taken that the 
old agreement of 81st May 1911 came to 
an end on the 2nd December 1912, and 
in the absence of any evidence to the con- 
trary, ib must further be taken that it was 
put an end to in a regular and proper 
manner, by reason of and in accordance 
with the provisions contained in the agree- 
ment of 3lst May 1911. The agreement 
between David Sassoon & Co. and the 
defendant of the 3lst May 1911 having 
come to an end on December 2nd, 1912, 
it follows that the agreement between the 
plaintiffs and the defendant of the 8th 
Jane 1911 also came to an end on that 
date, because the latter agreement by its 
` terms was made dependent on the subsistence 
of the former, 
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The case, therefore, stands thus: the 
defendant by his letter of the 12th August 
1912 committed a breach of the agree- 
ment of &th June 1911, inasmuch as at 
that date he had no right to putan end 
to the agreement, and the plaintiffs are 
entitled to damages in respect thereof, but 
that inasmuch as the agreement came to 
an end as above-mentioned on the 2nd 
December 1912, the plaintiffs are not en- 
titled to damages for any period beyond 
that date, and the damages should be 
assessed accordingly. As regards the rate 
at which damages skould be allowed, the 
learned Judge has assessed them on the 
basis of Rs. 1,000 a month and has given 
damages for the unexpired period of 46 
months: with the decision as to the period 
I cannot agree, as already explained; and 
as regards the rate, this Court kas been 
asked by the learned Counsel for the 
plaintiffs to assess the damages and to 
increase the figure beyond Rs. 1,000. After 
taking into consideration “all his arguments 
on this point, I think that the rate at 
which the damages should be assessed is 
Rs. 1,250°a month; and, in my judgment, 
the plaintiffs are entitled to damages at 
that rate from the 12th August 1912 
until the 2nd December i912, instead of 
the sum of Rs. 30,000 awarded by the 
learned Judge. 

The next point urged by the 
Counsel for the appellant was that the 
decree should be varied by striking ont 
the words “And profits” inthe 3rd and 4th 
paragraphs of the first part of the direc- 
tion as to the accounts. 

This depends on the alleged verbal 
arrangement as to business between the 
plaintiffs and the defendant and Juggoo- 
mul which was outside the under-broker- 
age agreement. 


16 was alleged by the plaintiffs that they 
were entitled to a considerable sum in 
respect of ‘brokerage and profits” in respect 
of certain goods which the brokers bought 
from time to time on their own account 
from David Sassoon & Co. and the 
buyers of David Sassoon & Co., Ld. 
and then sold through the plaintiffs, in 
regard to which it was alleged to have 
been agreed that the plaintiffs should re- 
ceiye remuneration on the terms af the 


learned 
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agreement; that is, including both broker- 
age aud a share of the profits. The ques- 
tion is, whether such an agreement was 
proved. 

The evidence relating to this is to bs 
found at pages 28, 46, 107,125, 126, and 
the Exhibits Hand I. _ 

(At page 28, see lines 22 to 40.) 

(At page 46, see lines 8 to 29.) 


Juggoomul, being dead, could not be 
called ‘as a witness, the defendant denied 
the alleged arrangement (107) and our 
attention was not drawn to any evidence 
given by the other plaintiff Joy Narain 
as to the alleged verbal agreement, and as far 
as I know, he did not deal with it. 

The learned Judge dealt with this 
matter at page 160. He said: “With regard 
to items Nos. 4 and 6, I accept the plaintiffs’ 
story as to the verbal arrangement, and 
as to the amount of the brokerage payable, 
namely, 8-annas per cent., having regard 
to the terms of the Exhibits H and I, and 
unless the figures are agreed, an account 
must be taken of all sums due to the 
plaintiffs for brokerage calculated at 9 annas 
per cent, on goods of the defendant sold 
by the plaintiffs in the years 1911 and 
1912. 

With regard to items Nos. 2, 3 and 5,1 
accept the plaintiffs’ story, and if the 
figures are not admitted, an account must 
be taken of what is dre to the plaintiffs 
for brokerage in respect of these transac- 

tions.” | 
© Items Nos. 4, 5 and 6 of Exhibit B contained 
a claim for brokerage only. 

Items Nos. 2 and 3, viz, Rs. 7,017 and 
Rs. 4,401, contained a claim for 7th share of 
the profits made by the defendant, as well as 
brokerage at % per cent. As to thase the 
learned Judge says: With regard to items 
Nos. 2, 3 and 5, I accept the plaintiff,’ 
story, and if the figures are not admitted, 
an account must be taken of what is due for 
brokerage in respect of these transactions,” 
and in his summary at page 162, he directs 
“an account of the brokerage only. 

So far, therefore, it is not clear that 
the learned Judge has found in favour of 
the plaintiffs as to the profits, on the con- 
trary he seems to draw no distinction 
batween items Nos. 2 and 3 and 5, though 
items Nos. 2 and 3 contained a cluim for 
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profits, whereas item No. 5 was confined 
to brokerage only. 

In the decree, however, it must 
pointed out, the words “and profits” have 
been added to the direction for accounts 
in respect of these matters, and the question 
is whether they should be allowed to remain, 

It is significant that in examination-in- 
chief at page 28 the first plaintiff said 
nothing as to the arrangement to share 
profits, but he spoke of an arrangement 
as to “Commission,” page 28, line 33: and 
the other plaintiff said nothing at all about 
the arrangement, The evidence really con- 
sists of one or two sentences in the cross- 
examination at page 45, which are in them- 
selves ambiguous: see lines 14 and 25, 26. 
There is no evidence, as faras I am aware, 
that accounts were ever made up on the 
basis of the plaintiffs sharing such profits 
in respect of this business, and, in my | 
judgment, the evidence was not sufficient to 
justify the addition of the words “and profits” 
in the decree, and I am of opinion, there- 
fore, that these words should be struck out 
in the above-mentioned paragraphs of the 
decree. 

As regards the sum of Rs. 1,600, referr- 
ed to at page 160, line 13, of the judgment, 
it was alleged that there was no evidence 
with regard to this: we intimated during 
the ccurse of the argument thatthis was a 
matter which must be investigated in the 
taking of the accounts, - 

The next point is a3 to the account 
directed in paragraph 2 of the second part of 
the decree, zzz, as to the less sustained 
by the defendant. This, as it stands, is 
limited to loss sustained by the. defendant 
between the 8th June 1911 and the 12th 
August 1912, whereas it is contended by 
the defendant that the account should be 
taken of any loss sustained by the defend- 


be 


ant-in respect of contracts entered into 
through the plaintiffs between those 
dates. 


Clause 8 of the agreement of 8th June 
1911 provides that the under-brokers 
shall be liable for all loss in respect of, 
and on all contracts which may be passed 
through them as aforesaid to the extent 
of one-fourth or 25 per cent., and shall 
also be entitled to the profits arising out 
of the said contracts to the extent of one- 
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fourth or 25 per cent., besides the commission 
mentioned in paragraph 5. In view of 
this clause, I think the defendant’s 
tention is correct, and just as the plaint- 
-iffs are entitled to an account of what 
is due to the plaintiffs for commission and 
profits on contracts passed through them 
before August 12th 1912, so also are the 
defendants entitled te an account of the 
losses sustained by the defendant in res- 
pect of contracts passed through the 
plaintiffs before 12th August 1912. 

It is admitted, as I understand, that 
the defendants are entitled to set off the 
two sums of Rs. 1,700 and Rs. 750: the 
first, in respect of the contract referred to 
in the letter of 16th July 1912 at page 139 
of the paper-book, which has inadvertent- 
ly been omitted, and the second, in respect 
of the plaintiffs’. share of the costs of a 
suit to which the defendantis entitled under 
clause 8 of the agreement. 

The result is that the decree, in my 
judgment, should be varied in accordance 
with the above-mentioned conelusions, 
and, as the deféndant has suceeeded in 
some parts of his appeal and failed in 
others, I think heis entitled to receive 
two thirds of his taxed costs of this appeal 
from the plaintiffs, and that the learned 
Jadge’s direction as to the costs of the 
trial should not be altered. 

Woopvrorrs, J.—Of the five alleged 
specific breacbes of contract seb forth in 
the judgment, three have been abandoned 
on appeal, in which we have been asked 
to consider items Nos. 3 and 5 only. The 
onus of justifying the termination of the 
contract lies on the defendants who claim 
to have rightly terminated it by reason 
of the plaintiff having acted contrary to 
its terms and conditions. 

As regards the first point I think that 
Mr. B. ©? Mitter establishes that the case 
originally scught to be made was that 
any dealing in sugar was a breach of the 
contract, a point which has not been 
here insisted upon: that is, the case made 
was that the plaintiff enuld not sell or 
buy any sugar in the market irrespective 
of the question whether the sugar belong- 
ed to Messrs. Sassoon & Co. The evi- 
dence, therefore, was not directed to the 
point as to whother the 950 tons were 
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sugar in which Sassoon & Co. had a 
proprietary interest. There is no evidence 
that this sugar was subject of the agree- 
ment and the alleged breach of contract 
is not made ont. The fifth ground is that 
the first plaintiff was (as is not disputed) 
an undischarged insolvent and that that 
fact was concealed from the defendants. 
The learned Judge has held, though not 
without some doubt, that the defendants were 
aware of the insolvency of Luchmondas. 
There is evidence in the case which may 
be considered as justifying this conclusion 
of fact. Chettermull was not called, and 
in my opinion no sufficient ground has been 
established for reversing the decision of 
the Trial Judge on this point. This ground 
also fails and the only question upon this 
part of the case is, what are the damages 
to which the plaintiffs are entitled. I may 
here notice the contention of the appellant 


“that on the death of Jaggoomul the busi- 


ness came to an end and that there was 
thereafter a contract terminable at will, It 
does not, however, necessarily follow that 
where two or more agents are employed 
and one of the agents dies, it is a termina- 
tion of the agency, and the notice of the 
12th August 1912 (Exhibit D) seems incon- 
sistent with the appellants’ argument. The 
case is not open on the pleadings. I am 
not prepared to hold that Raghumull did 
nct continue the business or that the agree- 
ment with Sassoon and Co., so far as Raghu- 
mull was concerned, was done away with, 
The old agreement I think continued until 
at least Dezember 1912. The question 
then is, what is the effect of the agree- 
ment of the 2nd December 1912 between 
Sassoon and Co. and Raghumull, which. was 
tendered and rejected in the first Court but 
was admitted by us on appeal, There is 
no question but that the agreement of the 
Sth June 1911 is dependent on ithe 
head agreement between the defendants 
ard Sassoon and Co. of the 3lst May 
1911. The latter was put an end to by 
the agreement of the 2nd December 1912, 
and in the absence of any evidence to the 
contrary it must be assumed if was pro- 
perly terminated as between the parties there- 
to. The question is, does the existence of such 
fresh agreement affect the plaintiffs’ claim 
to damages. It is nos denied by the 
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learned Counsel for the respondents that in 
assessing damages the Court is entitled to 
take into consideration the fact that under 
elause 15 of the head agreement it might 
be terminated by three months’ notice, 
But it ig denied that the defendants’ em- 
ployer could by entering into this new con- 
tract put an end to the business in which 
the plaintiff was employed, there being an 
undertaking under clause 1 of the subordi- 
nate agreement to employ the plaintiff for 
five years.” It is admitted that if the notice 
under clause 15 had been properly given 
so as to terminate the head agreement, the 
under-broking agreement would fall also: 
but it is said this has not been shown and, 
therefore, the plaintiff is entitled to the 
damages awarded, I think this argument 
erroneous and that if, as hera, the head 
contract was terminable on three months’ 
` notice, the plaintiff is not entitled to 
damages for any longer period, and the 
learned Judge was in error in assessing 
damages on the basis of a five years’ term. 
The respondent contends that in any event 
he is entitled to three months’ notice from 
December but this is not established, seeing 


that there :s no provision’ for if in the 
under-broking agreement which existed 
only during the subsistence of the head 


agreement. Mr. Justice Greaves has based 
his decree for damages on the basis of a 
-profit of Rs. 1,785 a month from which 
the deduction mentioned in his judgment 
made leaves Rs. 1,000 a month. He has 
given damages for 46 months, the remain- 
ing term of the agreement, or Rs. 46,000 
less Rs. 16,00), as stated in his judgment, 
or Rs. 30,000. It is contested that the 
profit earned during the 14 months is a 
test for the remaining period as also the 
assumption that there would be no losses. 
It is objected that the Court has not taken 
into account the loss actually suffered. In 
my opinion, however, the plaintiffs are only 
entitled to damages for the period between 
the 12th August 1912 when notice was 
given terminating the contract and the 
2nd December. 1914 when by the new bead 
agreement entered into with Sassoon and Co, 
-the former agreement was terminated, 

Then, what should be allowed? Learned 
Counsel wished to show thatthe profits 
were Rs. 42,000, and not Rs. 80,000 as 
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stated in the judgement, from which Rs. 4,000 
on account of under-brokerage and Rs. 1,000 


for establishment charges should be 
deducted, leaving Rs. 37,000 or some 
Rs. 3,000 a month, that is Rs, 12,000 


for four months. But it is not- open in 
appeal to learned Counsel to go beyond 
the admission of fact recorded in that judg- 
ment, viz., that the under-brokerage earned 
was Rs. 30,000 and that damages should be 
assessed on the basis of a profit for 14 
months of between Rs. 25,000 and Rs. 30,000. 
Counsel then argued that he is en- 
titled to take it at the higher figure of 
Rs. 30,000 or say. Rs. 1,785 a month. He 
rightly contends that if damages are given 
for only four months, no deduction should 
be made on the ground that other employ- 
ment might have been obtained ; for seeing 
the shortness of the period it was not 
reasonable to expect that employment might 
be obtained during that time. I see no 
sufficient reason to disturb the learned 
Jadge’s conclusion as to the other sums. 
which the plaintiff claimed to deduct. A 
fair sum under the circumstances to allow 
would be Rs. 1,250 a month as damages for 
the termination of the agreement. For I 
think .that the appellant’s contention tbat 
the plaintiff is not entitled to any damages 
at all fails. That sontention is based on 
the assumption that at the date the notice 
terminating the contract was given, the head 
contract with Sassoon and Co, had been 
terminated. This is a new case. The suit 
and notice proceed on the assumption that 
at the date of the latter there wasa sub- 
sisting agreement which was cancelled by 
reason of the acts of the plaintiff contrary 
to the terms thereof. The pointas put before 
us is not raised in the grounds of appeal. It 
ie, in my opinion, open to us to consider the 
agreement of 2nd Deeember 1912 on the 
question of quantum of damages, but it is 
a different thing to entertain a new conten- 
tion that the plaintiff is not entitled to 
damages at all, not because he had acted 
in breach of the agreement but because 
there was no subsisting agreement at all, 
The evidence is not sufficient to support 
the contention that the agreement with 
Sassoon and Co. had been terminated prior 
to December 1912, and the notice given 
to the plaintiff implies by its terms that 
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it was still subsisting—otherwise there 
was no necessity to allegea breach of the 
agreement as ground for its cancellation. 
It would have been sufficient to say that 
the agreement with the plaintiff was at 
an end because the defendant’s agreement 
with Sassoon had been terminated. An 
application was accordingly made to us to 
adduce evidence on this point. This, how- 
ever, could not be granted at this stage 
of the proceedings, raising as it did a new 
ease and a defence which, if it were es- 
tablished, would make a large part of the 
evidence unnecessary. In my opinion the 


defendant may seek to establish that the ` 


plaintiff is not entitled to damages on the 
ground ‘that he has committed a breach 
of contract or that if he has not com- 
mitted such a breash, he is not entitled 
to so much in the way of damages as 
the Jndge- has awarded, but not that he 
is not entitled to any damages on the 
ground tbat at the date of the notice 
there was no subsisting agreement to 
terminate at all, 


The cther claim is for Rs. 48,705-7-3, the 
particulars of which are given in Exhibit 
B attached to the plaint, It was contended 
that the respondents had failed to prove 
the agreement set out in paragraph 8 of the 
plaint. The learned Judge appears to have 
accepted the plaintiff's case as to both 
brokerage and profit. 


In the decree account of profit is given 
and it is said this is not in conformity with 
the ordering portion of the judgment. 
There is no ground of appeal on this point. 
Had objection been taken the judgment 
would, having regard to its findings, have 
been rectified. The minutes were settled 
by the learned Judge in the presence of 
both parties and an account directed both 
as to brokerage and profits which the learn- 
ed Judge would not have done had he not 
in fact decided the claim “and intended to 
direct an account on both heads, The 
evidence does not, however, appear to suffi- 
ciently support the decree from which in 
accounts (2) and (3) the words “and pro- 
fits” should be excluded. In the second 
account in the set-off account the decree 
should run “sustained by the defeudants on 
account of contracts entered into between 
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the 8th day of June 1911 and 12th August 
1912.” 

In wy opinion, therefore, the judgment 
of the first Court should be varied by sub- 
stituting the sam -of Rs. 1,250 a month 
from the 12th August to Ynd December 
1912 in lieu of Rs. 30,000 awarded by the 
learned Judge and by the amendments last 
mentioned and inthe judgment of the Chief 
Justice, but that in other respects the judg- 
ment and decree should stand. The appel- 
lant having reduced the sum decreed by 
some Rs. 24,000 has achieved substantial 
success and is entitled to the costs of this 
appeal, except as to such portion of the hear- 
ing which may be taken to represent the 
time occupied in the discussion of points 
on which the appellant has failed. On 
this as on other points dealt with by the 
Chief Justice I agree with his judgment. 

Mookersee, J.—This is an appeal by the 
defendant in an action for recovery of 
damages for wrongful termination of a con- 
tract of under-brckerage, as also of brokerage 
commission and profits. On the 8lst May 
1911; David Sassoon & Co. appointed the 
appellant Raghumull and his brother Jug- 
goomul, since deceased, (who constituted 


. the firm of Madho Ram MHardeodas) as 


brokers for the purchase and sale of sugar, 
The contract was to be in force, as provided 
in the first clause, for a period of five years, 


_or for such further period as might be 


mutually agreed upon between the parties, 
unless sooner determined under the pro- 
visions contained in the agreement itself. 
This referred to the fifteenth clause, which 
laid down, frst, that the agreement might 
be determined if either party gave the 
other three calendar months’ notice, and, 
secondly, that the company might terminate 
the agreement at any time should the brokers 
fail to perform their duties duly and faith- 
fully. ‘The second clause gave liberty to 
the brokers to employ under-brokers who 
would be under the control of the company, 
Pursuant to the pravision of this clause, the 
brokers, on the 8th June 1911, appointed 
the respondents Luchmondas Khandelwal 
and Jaynarayan as under-brokers. The 
under-brokerage agreement recited the fact 
of the brokerage contract, and expressly 
stipulated in the first clause that the under. 
brokers would act during the subsistence 
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of the brokerage agreement or for such 
additional period as the brokers and the 
company might further extend. Business 
was carried on under these contracts till 
the 27th April 1912, when Juggoomul 
died; and, thereafter, tbe business was 
continued apparently as if no change had 
taken place. On the 12th August 1912, 
Raghumall, the surviving broker, notified 
to the under-brokers that the agreement 
with them stocd cancelled as they had act- 
ed contrary to the terms and conditions 
thereof, and asked them not to take any 
further action as under-brokers. On the 
2nd December 1912,a new agreement was 
made between Raghumull on the one hand 
and David Sassoon & Co. on the other. 
The under-brokers thereafter instituted the 
present suit for recovery of Rs. 1,98,705-7-3 
from Raghumull. They claimed Rs. 150,000 
as damages for wrongful termination of 
the under-brokerage contract; the remainder 
they claimed as brokerage and profits in 
„respect of various transactions which they 
had carried on, on behalf of the defend- 
ant, under an alleged oral agreement. The de- 
fendant repudiated the claim as unfounded, 
* and alleged that if proper accounts were 


taken, a large sum would be found due to- 


him from the plaintiffs. Upon the funda- 
mental question in the case, namely, whe- 
ther the under-brokerage agreement had 
beer wrongfully terminated, Mr. Justice 
“Greaves has found in favour of the plaint- 
iff, and he has awarded them damages 
to the extent of Rs. 30,000: he has further 
directed various accounts to be taken in 
respect of transactions between the parties. 
On thé present appeal, the decree has been 
assailed in respect of the written as well 
as the oral agreements, and the arguments 
addressed to us may conveniently be separate- 
ly considered. A ` 

As regards the under-brokerage contract 
of the Sth June 1911 the appellant has 
contended that he had validly terminated it 
on the 12th August 1912 under paragraph 
10 of the agreement, as the plaintiffs had, 
without his written consent and contrary 
to the provisions of the instrument, dealt 
in sugar. In support of this contention, 
reliance has been placed in this Court upon 
one transaction only, namely, a sale of 950 
tons of sugar by the plaintiffs, without the 
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authority of the defendant, a few days 
prior to the 15th July 1912. It is plain 
that this transaction does not avail the 
defendant. The burden of proof is on the 
defendant to establish that there was just 
cause for dismissal; this he has failed to 
discharge, Cussons v. Skinner (1). Para- 
grapb 10 of ths agreement of the 8th 
June 1911 entitles the brokers to terminate 
the contract for improper dealing in sugar 
which was the ‘subject-matter of the agree- 
ment.’ There is no evidence to show that 
the 950 tons of sugar mentioned formed 
the subject-matter of the agreement; it 
might well have been sugar outside the 
agreement. Consequently the defendant has 
not established the only ground now as- 
signed to justify his action under para- 
graph 10 of the agreement. 


It has next been argued that, apart from 
paragraph 10, the defendant was entitled 
to terminate the agreament on the ground 
that the plaintiff Luchmondas had, prior to 
his appointment as under-broker, been ad- 
judged insolvent, and had concealed from 
the brokers the fact that he was an uu- 
discharged bankrupt. On this point, Mr. 
Justice Greaves has found that the brokers, 
when they appointed the plaintiff as an 
under-broker, knew of his insolvency. The 
evidence in support of this view is rather 


` slender, and the learned Judge arrived at 


his conclusion not without some doubt. 
This, 1 think, does not weaken the value 
of his opinion; it indicates, on the other 
hand, full appreciation of the character of 
tbe evidénee on the point. I have cgon- 
sidered the evidence and J see no reason 
to take a different view. The direct testi- 
mony available at this distance of time is, as 
may be expected, meagre; but the surrounding 
circumstances make it extremely probable 
that the brokers knew about the insolvency of 
the plaintiff; the fact of such knowledge is, I 
think, “proved” within the meaning of the 
Indian Evidence Act (section 3) which 
requires that the Court should consider 
the existence of the disputed fact so prob- 
able that a prudent man ought, under the 
circumstances of the particular case, to act 
upon the supposition that it exists. in this 
view, if is unnecessary to consider what 

(1) (1843) 11 M. & W. 161; 12 L. J. Ex, 327; 152 E, 
R. 756. 
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the legal positiou of the defendant would 
have been, if he had proved that the 
plaintiff had, at the time of his appoint- 
ment, concealed from him the fact of his 
bankruptey. 


We must then proceed on the assump- 
tion that the dismissal of the plaintiffs 
on the 12th August 1912 was wrongful, 
and determine on this basis the damages 
to which they are entitled for breach of 
contract. Mr. Justice Greaves has assessed 
the damages on the hypothesis that 
the plaintiffs would have, but for their 
wrongful dismissal, continued to act as 
under-brokers for the full term of five years 
from the 8th June 1911. This view has 
been contested by the appellant, and 
it has been argued, frst, that the contract 
was terminated by the death of Juggoomul 
on the 27th April 1912, and, secondly, 
that, in any view, it came to an end on the 
2nd December 1912, when the appellant 
entered into a new agreement with David 
Sassoon & Co. The first branch of this con- 
tention cannot, I think, prevail. It is plain, 
as appears from the decision in Bhagirath 
Samanta v. Prem Chand Pal (2), that where 
there are two joint agentsand one of them 
dies, upon his death the contract of agency 
terminates, only so far as he is concern- 
ed, but not as regards the surviving agent. 
Consequently, notwithstanding the death 
of Juggoomul, the agreement between 
David Sassoon & Co. and Raghumull, made 
on the 3lst May 1911, prima facie continued 
in operation. It is equally plain that the 
death of Juggoomul did not. operate to 
dissolve the firm of Madho Ram Hardeodas, 
which was owned by a Hindu joint 
family whereof the defendant Raghumull 
was the karta. Section 253, clause 10, of the 
Indian Contract Act, which provides for 
the dissolution of a partnership on the 
death of a partner, must be read as quali- 
fied by the introductory words, “in the 
absence of any contract to - the contrary.” 
A contract to the contrary may well be 
inferred, in the present case, from the 
conduct of the parties. The business was 
carried on, as it would have been, on the 
footing that the position of the frm was 
not affected by the death of Juggoomul. 


(2) 16 Ind, Cas, 852; 17 C. L, J, 201, 
. 19 


INDIAN OASES. 


289 


The plaintiffs expressly asserted this in para- 
graph 3 of the plaint, and the defendant ad- 
mitted the allegation as substantially correct 
in paragraph 1 of his written statement. 
The notice whereby the defendant terminated 
the agreement- on the 12th August 1912, 
proceeded on the basis that the firm was 
still in existence. In these circumstances, 
the principle recognised in Gokul Krishna Das 
v. Saski Mukhi Dasi (3) clearly applies. It 
is further worthy of note that the case of 
joint ownership in a trading business, 
created through the operation of Hindu 
Law, between the members of an undivided 
Hindu family, does not stand on precisely 
the same footing as that of an ordinary 
partnership arising out of contract. The 
rights and liabilities of co-parceners in a 
joint Hindu family firm cannot be determined 
by exclusive reference to the Indian 
Contract Act, but must be considered also 
with regard to the general rules of Hindu 
Law which regulate the transactions of such 
Joint families; according to those rules, 
the death of one of the co-parceners does 
not dissolve a family partnership [Samalbhat 
Nathubhai v. Someshvar (4), Lutchmanen Chetty 
v. Siva Prokasa Modeliar (5), Vadilal Dallu. 
bhai v. Shah Khushal Dalpatram (6), Maharaj 
Kishen v. Har Gobind (7) and Narain Das v. 
Ralli Brothers (£)). 

But though the first branch of the argament 
for the appellant thus proves untenable there 
is, I think, no answer to the second branch of 
the argument, namely, that the agreement 
dated the 3lst May 1911 and along therewith 
the subordinate agreement of the 8th June 
1911 came toanend on the 2nd December 1912. 
The test to be applied to determine whether 
the later agreement operated as a rescission 
of the prior contract was formulated in 
Mathura Mohan Saha v. Ram Kumar Saha (9): 


Pie, 13 Ind. Cas. 23; 16 ©. W. N. 299; 15 0, b3. 


(4) 5 B. 38; 5 Ind. Jur. 372; 3 Ind. Dec. (N. s.) 26, 
wo?) 26 C. 849; 8 O. W. N. 190; 18 Ind. Dec. (N. 8.) 

(6) 27 B. 15; 4 Bom. L. R. 968. 

(D) 27 Ind. Cas. 69; 218 P. L. ẹR, 1915; 101 P. R. 
1914, 

Ko 31 Ind. Cas, 45; 61 P. R. 1915; 136 P.W. R. 
1915. 

(9) 35 Ind. Cas. 305; 20 0. W, N. 870; 23 0. L.J. 26 
at p. 46; 43 O. 790. 
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the true principle is that a contract need not 
be rescinded by an express agreement to 
that effect; if the parties make a new and 
independent agreement concerning the same 
matter, the latter may be construed to dis- 
charge the former, when the terms of the 
latter are so inconsistent with those of the 
former that they cannot stand together. In 
the present case, the agreement made between 
David Sassoon & Oo. and Raghumull on the 
2nd December 1912 is different in material 
particulars from the agreement of the 31st 
May 1911, which, we must consequently 
hold, was rescinded on that date. The 
appellant has, on this ground, contended 
that as the under-brokerage. contract was 
to continue in force only during the 
subsistenca of the agreement of the 3ist 
May 1911, the plaintiffs are not entitled 
to the benefit of the dependent contract 
beyond that date. The respondents have 
argued, on the other hand, that there 
are two valid answers to this position, 
namely, first, that in the absence of evi- 
dence to prove that the brokerage contract 
was terminated in strict conformity with 
clause 15, which contemplates three months’ 
notice, that agreement cannot be deemed 
to have been legally determined; and 
secondly, that as on the illegal cancella- 
tion of the under-brokerage contract on 
‘the 12th August 1912, a right to recover 
damages accrued to the plaintiffs, their 
position could not thereafter be prejudiced 
by any termination of the brokerage con- 
tract even in strict conformity with clanse 15. 
In my opinion, neither of these contentions 
is tenable. As regards the first branch, 
it is plain that the three months’ notice, 
required by clause 15 was for the benefit 
and protection of the contracting parties 
themselves, and that the plaintiffs are not 
competent to make a grievance that either 
party has allowed the cther to determine 
that agreement without insisting on the 
prescribed notice. It is significant that 
the under-brokerage contract does not 
eyen require that in the event of a deter- 
mination of the brokerage contract by three 
months’ notice, the brokers would be bound 
to give similar notice to the under-brokers. 
The under-brokers might have protected 
themselves by the insertion of a clause to 
this effect in their agreement, and if we 
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were to azcede to their argument, we would 
have in substance to read such a provision 
into the agreement. As regards the second 
branch of the contention, it is obvious that 
there is no foundation for it. When the 
under-brokerage agreement of the 8th June 
1911 was illegally cancelled by the brokers 
on the 12th August 1912, a right, no 
doubt, accrued to the under-brokers to 
recover damages for breach of contract. 
But the inference is manifestly fallacious 
that the damages must be assessed on 
the hypothesis that the under-brokers 
would have held their employment for a 
of five years from the 3ist May 
or Sth June 1911, če, up to the 3lst 
May or 8th June 1916. The under- 
brokerage contract was liable to come to 
an end, whenever the contingency mentioned 
in clause 15 of the’ brokerage contract 
might happen. Consequently, even if the 
contingency had not actually happened 
before the assessment of damages, it would 
have been incumbent upon the Court to 
make allowance for the probability of such 
termination of the contract. The caleulation 
of the value of the damages, with any 
approach to exactness in such circumstances, - 
might have been a problem of great 
practical difficulty. But here, fortunately, 
the eontingency did happen before the 
institution of the suit, and the Court thus 
possesses an accurate measure of the loss 
actually sustained by the’ plaintiffs. On 
no conceivable principle can the Court be 
invited to base its decision on the caleula- 
tion of the chance of a probable event, 
when that event has actually happened 
and the chance has been transformed into 
a certainty. There is also no force in the 
contention that after breach of the under- 
brokerage contract, the brokerage contract 
could not be terminated, as between the 
parties thereto, by notice under clause 15, 
No sach limitation can be read into that 
clause. It is plain that David Sassoon 
& Co. might at any time determine the 
agreement, notwithstanding what might 
have passed between their brokers and 
under-brokers; and as the right to rescind 
under clause 15 was matual, there is no 
reason why the brokers should be in a 
different position. The respondeats placed 
much reliance upon the decisions in Inchbald 
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v. Western Neilgherry Coffee Oo. (10), 
In re Patent Floor Cloth Co. (11), Joyner 
v. Weeks (12) and Ogdens Lid, v. Nelson 
(13), Ogdens Ltd. v. Nelson (14). These cases 
are clearly distinguishable; they merely 
illustrate the elementary principle that 
where a principal in breach of an express 
or implied contract with his agent, 
refuses to complete a transaction or otherwise 
prevents the agent from earning his 
remuneration, the agent is entitled to 
recover, by way of damages, the loss 
actually sustained by him as a natural 
and probable consequence of such breach 
of contract; in the case before us, the 
under- brokerage contract, if it had continued 
in operation till the 2nd December 1912, 
would then have come to an end, not in 
breach, but in conformity with an express 
agreement between the partiea. The gues- 
_ tion of the mode of assessment of damages 
where there has been an anticipatory breach 
of a contract, is of considerable nicety, 
but the principle has been recognised in 
cases of high authority that the damages 
are to be estimated with referenze to what 
would have been the position of the party 
wronged if the contract had been duly 
performed. Reference may in this connec- 
tion be made toa familiar class of deci- 
sions considered in the case of Bilasiram 
Thakursidas v, Ezekiel Abraham Gubbay (15) 
[Johnstone y. Milling (16), Hochster v. 
De La Tour (17), Frost v. Kinght (18), 


(10) (1864) 142 R. R. 603; 17 C. B. (N. s.) 733; 44 
L. J. ©. P. 15; 10 Jur. (N. s.) 1128; 11 L. T. 345; 13 W. 
R. 95; 144 E, R. 298. 

(11)'(1872) 41 L. J. Ch. 476, 

_ (2) (1891) 2 Q. B 31 abp. 44; €0 L. J. Q. B. 510; 
65 L- T. 16; 39 W. R 583; 55 J. P. 725, 

(18) (1904) 2 K. B. 410 at p. 417; 73 L. J. K. B. 
865; 53 W. R. 71;90 L T. 656; 20 T. D. R. 466. 

(14) (1905) A. O. 109; 74 L. J. K. B. 433; 53 W. R. 
497; 92 L. T. 478: 21 T. D. R. 359. 

(15) 33 Ind, Cas. 1; 20 0. W. N. 240; 23 ©. L. J. 62 
43 C. 305. ; 

(16) (1886) 16 Q. B. D. 460: 56 L. J. Q. B. 162; 54 
L. T. 629; 84 W.R. 288; 60 J, P. 694. 

(17) (1853) 2 Bl & BL 678; 22 L. J. Q. B. 455; 17 
Jur. 972; 1 W. R. 469; 118 E, R. 922; 22 LT. (o. s.) 
171; 95 R. B. 747. 

(18) (1872) 7 Exch, 111; 41L. J. Ex. 78,26 D. 
T.77; 20 W. R. 471. > 
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Brown v. Muller (19), Oherry v. Thompson 
(20) and Roper v. Johnson (21) and Roehm 


. v. Horst (22)]. 


I do not feel pressed by the contention 
that the view I take may open the door 
to fraud and that the brokerage contract 
may, by mutual and collusive agreement, 
be terminated to the prejudice of the under- 
brokers. Clause 1 of the under-brokerage 
agreement, read with clause 15 of the 
brokerage contract, affords ample protection 
against such a device; what is essential 
to terminate the under-brokerage contract 
is a real and not merely colourable deter- 
mination of the brokerage contract; the 
former will continue unaffected so long 
as the latter subsists in fact; the Court 
will not hesitate to look behind the mere 
form throngh which the parties might 
have gone and give effect to the substance 
of the transaction. There is, however, no 
suggestion in this case that the new 
contract of the 2nd December 1912 was 
other than a genuine and bona fide business 
arrangement. I hold accordingly that the 
parties to the brokerage contract were 
fully entitled to rescind that agreement, 
as they did, by a mew contract; that the 
plaintiffs cannot escape the inevitable 
consequences of such action on their part, 
and that they are consequently entitled 
to damages, not’ up to the 8lst May 
1916, bot only up to the 2nd December 
7912. Such damages, I think, should be 
allowed at the rate of Rs. 1,250 a month; 
this is higher than tke rate adopted by 
Mr. Justice Greaves, because, if the damages 
are allowed for a short period, deductions 
cannot: be legitimately made to any large 
extent on account of fluctuations of profits 
and like circumstances. The decree, in 
so far as it allows Rs. 30,000 as damages 
for breach of contract, must accordingly 
be varied. 

The only other point argued with refer- 
ence to the under-brokerage contract re- 


(19) (1872) 7 Exch. 819; 41 L. J. Ex. 214; 27 L. P. 
279; 21 W. R. 18. 

(20) (1872-7 Q B. 573; 41 L. J. Q. B. 243; 26 LT. 
791; 20 W. B. 1028. 

(21) (1873) 8 O.P. 167; 42 L, J, O. P. 65; 28 L. 
T, 208; YI W. R, 384. 

(22) 178 U. 8. 1; 44 Law. Ed. 953, 
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lates to the liability of the plaintiffs for 
loss, if any, sustained by the defendant 
-on account of contracts made by them 
between the Sth June 1911 and the 12th 
August 1912. The decree directs an- ac- 
count of the loss actually sustained by 
the defendant during this period; the 
appellant argues that an account should 
_ be taken of the loss on all contracts made 
during the period mentioned, though the 
loss might have a3zcrued at a later period. 
In my opinion, this contention is clearly 
well-founded. The plaintiffs have claimed 
and have been awarded the benefit of all 
profits-on contracts made during this period; 
it is only fair that they should bear the 
loss as well [cf. Mclean v. Kennard (28)]. 
The decree must consequently be varied 
in this respect. 


As regards the claim on the verbal 
agreement, the only substantial question 
in dispute is the liability of the defendant 
to allow the plaintiffs’ profits in addition 
to brokerage on sales ard purehases made 
_ by the plaintiffs for the defendant though 
not included in the agency agreement. I 
cannot find in the evidence, which has 
been analysed in detail in the judgment 
of the Chief Justice, any satisfactory proof 
in support of the claim to profits in addi- 
tion to brokerage, and, it is significant that 
no reference was made to profits in the 
decree es originally drawn up. In my 
opinion, this part of the claim must be 
disallowed. Finally, we have the San in 
respect of the three sums of Rs. 1,750, 


Re, 750 and Rs. 1,600; as regards the first two” 


it is practically conceded that tbey should be 
allowed in favour of the appellant, while; 
as regards the third, an enquiry must be 
directed, 

On these grounds, I agree to the order 
which the Chief Justice proposes to make 
in this appeal. 

Decree modified, 


(23) (1874) 9 Ch. 336; 43 L, J. Ch. 328; 30 L.T. 
186; 22 W. R, 382, 
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JUDGMENT.—The question in this 
case is whether certain properties - belong 
to the tarwad or the lst defendant. The 


learned District Judge has interpreted the 
decision in Govinda Panikker v. Nani (1) as 
Jaying down that there cannot be any 
presumption that the properties were tarwad 
properties unless the Ist defendant is shown 
private means or the 
family is shown to have had funds at the 
time of the acquisition of the properties 
in question which disappeared after the 
acquisition. This appears to us to be 


Q) 21 Ind. Cas. 211; 36 M. 804. 
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‘going much further than the -learned 


Judges do in Govinda Panikker y. Nani (1). . 


Before that, there were certain cases which 
decided that if property stood in the 
mame of an Anandravan, the presumption 
was that it belonged to the farwad. As 
we uuderstand, the learned Judges in Govinda 
Panikker v. Nant (1) merely lay down that 
the right wsy to approach a case is to 
look ‘at. all the facts and circumstances 
of the -particular case and to raise a 
presumption accordingly. We do not think 
that they intended to go as far as the 
District Jodge did. The view of the 
District Judge is opposed to a very recent 
decision of the Privy Council in Parbati Dasi 
y. Batkuntha Nath Das (2), which has 
been cited before us. There, as regards 
joint Hindu families, the general proposi- 
tion is laid down that, in the absence of 
evidence that a junior member of a Hindu 
family had any separate funds or that 
the properties were acquired with money 
belonging to himself, the presumption is 
that they were not his self-acquired pro- 
perties. 


As regards the finding of the District 


Judge as to two items, it appears that his . 


finding as to one item has proceeded upon 
the basis that the property covered by 
Exhibit XXI was joint family property and 
that bis finding as regards the other item 
has proceeded upon the basis that it was 
not joint family property but the separate 
property of the Ist defendant: The pro- 
perty covered by Exhibit XXI is admittedly 
included in Exhibit B, which the learned 
Judge in paragraph 2 of his judgment 
has held to be tarwad property. We think 
that this inconsistent finding vitiates his 
judgment. 


We must, therefore, reverse his decree and 
remand the case to be disposed of according 
to Jaw. Costs will abide the result. This 
will be the orderin Second Appeal No. 853 
of 1935 also. 
: Appeals allowed; Kurt remanded. 
VLR. P 


(2) 22 Ind, Cas. 51 (P. C.); 26 M. D. J. 248; 15 M. 
L. T. 66; (1914) M. W. N. 42; 19 C. L J. 129; 12 A. 
L. J. 79; 18 C. W. N. 428; 16 Bom. L R. 101. 


CALCUTTA HIGH COURT. 
Rore Nisi No. 679 or 1916. 

January 25,1917. 
Present:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Newbould. 

KUNJA BEHARI RAHA—Jcpement- 
DEBTOR— PETITIONER 
VeTSUS 
JOGENDRA CHANDRA DAS AND OTHERS 


— DECREE- HOLDERS— OPPOSITE Parties. 
Limitation Act (IX of 1808), s. 20—Deerce nut 
awarding future interest, part payment of, when saves 


~ limitation. 


Where adecree is for_principal and interest of a 
claim but does not bear interest, any payment on the 
decree made by the judgment-debtors must be taken 
to have been made in part payment of the principal 
as contemplated by section 20 of the Limitation 
Act, and, therefore, in order that afresh period of 
limitation may run from the date of such payment it 
must appear in the handwriting of the judgment- 
debtor, or of his agent duly authorised in that 
behalf. [p. 294, col. 2.] 

Harendra Chandra Bhattacharjee v. Gagan Chandra 
Das, 35 Tad. Cas. 177, followed. 


Rule against the order of the Sub-Judge, 
lst Court, Sylhet, exercising the powers of 
a Court of Small Causes, in Execution Case 
No. 445 of 1915. 

FACTS material to the report 
follows: — 

The decree-holders obtained a decree for 
the sum of Rs. 300, on the 7th October 
1909, and the said decree was put into 
execution on the 7th October 1912 in 
Execution Case No. 888 of 1912, which 
was struck off for non-prosecution. The said 
decree-holders again applied for the execution 
of the aforesaid decree on the 4th December 
1915, alleging that the judgment-debtor 
had amicably paid Rs. 200 out of the 
decretal amount in 4 instalments. 

The judgment-debtor did not come 
forward to deny the alleged payments, 
but their Pleader objected to the execution 
of the decree on the ground that the 
payments not having been certified to Court 
within the time allowed by law, the Court 
could not recognize the payments. It was 
also contended that as the decree comprised 
principal and interest, it should have been 
shown that the payments were made on 
account of interest. 

The learned Sub-Judge overruled the 
objection of the judgment-debtor and holding 
that the alleged payments saved tho applica- 
tion from the law of limitation, ordered 
the execution of the decree to proceed 
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with the observation “that there is no 
period of limitation in the case of certi- 
fication by the decree-holders,” and he relied 
upon Lakh: Narain Ganguli v. Felumani Dasi 
(1), note portion, in support of his view. 

Against this order, the judgment-debtor 
moved the High Court for a Rule 
calling on the opposite party, the decree- 
holders, to show cause why the said order 
of the Subordinate Judge should not be 
set aside on the ground amongst others that 
the execution of the decree was barred by 
limitation. 

Babu Paresh Lall Shome, in support of the 
Rule, contended that as the payments were 
not certified to the Court, the Court could not 
recognise such payments, and the alleged 
payments did not extend the period of limita- 
tion as contemplated by section 20 of the 
Indian Limitation Act 
as no.endorsement appeared in the hand- 
writing of the judgment-debtor or his 
agent duly authorized in that behalf, 

As no endorsement was made, it must 
be presumed that the sum which was paid 
was by way of interest; but the decree 
did not carry interest, hence no interest 
was payable under the decree; therefore, 
the payment could not be held to be for 
interest and without any writing, as required 
by section 20, it could not operate as payment 
of the decretal amount. 

Babu Gopal Chandra Das,in showing cause, 
argued that the payments were made for 
interest and not for principal. The prin- 
cipal and interest were both comprised in the 
decreta] amount and the payment made 
must be taken for the interest which was 
decreed. i 

([Cuarrersea, J.—When a second bond 
is executed for the principal and in- 
terest due on another bond, the whole 
amount of the second bond becomes prin- 
cipal. Then where is the difference when 
the decree is made for principal and interest 
of a debt? | 

In the first case the parties by executing 
the second bond agree to make the interest 
due ander the first bond a part of the 
principal of the second bond. But in the 
c se of a decree there is no such agree- 
ment. 


(1) 27 Ind Cas. 11; 18 O. W. N. oxoyi (Notes); 20 
0. L, J. 181, 


(Act IX of 1908), ° 


I submit that section 20 of the Indian 
Limitation Act (Act IX of 1908) does 
apply to this case. The decree-holders 
produced certain letters to prove acknow- 
ledgment of liability, so even if the payments 
be not recognised as saving limitation, these 
letters would save limitation. 


JUDGMENT.—The question raised in this 
Rule is whether the decree of the Small Cause 
Court in this case was barred by limitation. 
The last application for execution of the 
decree was made more than three years 
previous to the present application and 
prima facie the present application is barred. 
The decree-holder, however, relied uponcertain 
payments made by the judgment-debtor 
within three years of the application; but 
the fact of the payments did not appear 
in the handwriting of the judgment-debtor 
or of his agent duly authorized in that 
behalf. The decree was to bear no interest 
and the payments, therefore, in order to 
bring the case under section 20 of the 
Limitation Act, ought to have been in the 
handwriting of the judgment-debtor. It 
is contended that the decree} included 
interest and that, therefore, the payment 
of interest would bring the case under 
section 20. But the original claim for 
interest became merged in the decree; and, 
as the decree did not bear any interest, 
any payment made by the judgment-debtor 
must be taken to have been made in part 
payment of the principal, in which case it 
must appear in the handwriting of the 
judgment-debtor or of his agent duly autho- 
rized in that behalf in order that a fresh 
period of limitation may, run from the 
date of such payment under section 20 of | 
the Limitation Act. The same view was 
taken in the case of Hurendra Chandra 
Bhattacharjee vy. Gagan Chandra Das (2). 
We are accordingly of opinion that the decree 
is not saved under section 20 of the Limi- 
tation Act. 


It appears, however, that the decree- 
holder produced certain letters in the- 
Court below in order to show that there 
was an acknowledgment of liability ou 
the part of the judgment-debtor before 
the expiry of the period of limitation, 
These letters have not been considered 


(2) 85 Ind. Cas. 177. 
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by the Court below, probably because of 
the view it took of section 20 of the 
Limitation Act. We think that the decree- 
holders ought to be given an opportunity 
of showing that the letters contained ac- 
knowledgments of liability under section 19.of 
the Indian Limitation Act. 

The order of the Court below is set 
aside and the case sent back to that Court 
in order that the letters referred to above 
may be considered and the case disposed 
of according to Jaw. It will be open to 
the parties to adduce evidence with reference 
to these letters. Costs will abide the 
result. We assess the hearing fee at one 
gold mohur. 

Order set aside; Case remanded. 


MADRAS HIGH COURT. 
APPEAL AGAINST OrpeR No. 361 or 1915. 

November 16,1916. | 

Present:—Justice Sir William Ayling, KT., 
and Mr. Justice Seshagiri Aiyar. 
BIDURUKOTA PEDDA VEERANNA— 
DEFENDANT— Å PPELLANT 
TETSuUS 

GONDIMALLA VEERANNA AND OTHERS 


— PLAINTIFFS — RESPONDENTS. 

Contract Act (IX> of 1872), ss. 37, 88—Transfer of 
Property Act (IV of 1882), ss. 88, 84— Offer of perform- 
ance—Tender— Payment into Court, whether necessary 
— Liability to pay interest— Award, tender in pursuance 
of, when effective— Civil Procedure Code (Act Y of 1908), 
0. XXI, r. 2— Award made rule of Court—Ezecution— 
Tender before decree, plea of, sustainability of. 

A tender under section 83 of the Transfer of 
Property Act and an offerto pay under sections 
37 and 38 of the Indian Contract Act are valid when 
made to the party direot, and it is not necessary that 
a payment should be made into Court. [p. 296, col. 
1]. t 

Hajee Abdul Rahman v. Hajee Noor Mahomed, 16 
B. 141; 8 Ind. Dec. (x. s.) 570 and Velayuda Naicker 
v. Haider-Hussain Khan Saeb, 3 Ind. Cas. 729; 33 M. 
100; 6 M. L. T. 262; 19 M. L. J. 648, referred to. 

An award is an agreement settled for the parties 
by the mediators, and is subject to allthe incidents 
of a private contract [p.'296, col. 1.] 

` Wood v. Qrifith, (1818) 1 Swanston 43; 18 R. R. 18; 
1 Wilson 24; 36 E. R. 291 and Nagappa v. Venkat Rao, 
24 M. 265, referred to. 

Where, therefore, money is payable under an 
award ona specified date, tender of the amount to the 
party entitled to it absolves the person making it 
from a liability for interest from that date, [p. 296, 
cal, 2.) ` : E a 


. the deeree, 


Where, in consequence of the refusal of the party 
entitled to payment to receive it, a suit is filed to 
enforce the award andthe award is made a rule of 
Court, the tender can be pleaded in execution pro- 
ceedings as an adjustment under Order XXI, rule 2, 
Civil Procedure Code, and the decree-holder forfeits 
his right to interest from the date when it was 
made. [p. 296, cols, 1 & 2.] 

Chidambaram Chettiar v. Krishna Vathiyar, 37 Ind. 
Cas. 836; 21 M. L. T. 24; 5 L. W., 182; (1917) M. W, 
N. 44; 32 M. L. J. 13, followed. 


Appeal against the order of the District 
Court, Kurnool, in Execution Petition No. 18 
of 1915, in Original Suit No. 8 of 1914. 

Mr. 0O. S. Venkatachariar, for the Appel- 
lant. 

Mr. K. V. Krishnaswami Azyar, 
Respcrdents. 


JUDGMENT.—In this case the deeree- 
holder and the judgment-debtor referred 
their differences to the mediation of certain 
arbitrators. The arbitrators made their 
award on the 8th of December 1913, by 
which the decree-holder was given a sum of 
Rs. 6,000 and odd to be paid by three 
instalments. Itis not disputed that a sum 
of Rs. 2,000 and odd was paid immediately 
after the award. It was stated that the 
remaining sum of Rs. 4,000 was tendered on 
or before the date of the instalments. The 
tender was disputed, but ithas been found 
to have been made and we see no reason 
to differ from this conclusion. The tender 
was refused by the decree-holder. In conse- 
quence of this refusal, the judgment debtor as 
plaintiff sued to enforce the terms of the award. 
The decree-holder as defendant contested its 
validity, but the Court on inquiry found that 
the award was legal and made it a decree of 
Court. 


The decree, although passed on the 3rd of 
March 1913, a long time after the instalments 
had become due and payable, still stated 
that the moneys were payable on the 
dates mentioned in the award, namely. in 
Desember 1913 and in April 1914, After 
the defendant decree-holder 
applied for execution and claimed interest 
upon the sums mentioned in the award. 
It was contended on behalf of the judg- 
ment-debtor that as there was a tender 
prior to suit, and as that tender was re- 
fused, the decree-holder was not entitled 
to interest. The District Judge has accept- 
ed this plea and has refused interest and 
costs, 
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In this appeal, it was first contended 
by Mr. O. S. Venkatachariar, Vakil for the 
appellant, that it was not open to the Exe- 
cuting Court to enquire into the tender 
alleged to have been made prior to the 
passing of the decree. We see no force in 
this contention. It was recently held by a 
Full Bench of this Court in Ohidambaram 
Chettiar v. Krishna Vathiyar (1) that agree- 
ments prior to decree could be pleaded as 
adjustments under Order XXI, rule 2. Fol- 
lowing this ruling, we hold that the plea 
as to tender could be gone into in execu- 
tion. 

The further question was whether the ten- 
der withont paying the money into Court 
can prevent the running of interest. It is 
_ clear that an award partakes of the nature 
of a contract between the parties. As was 
pointed ont by Lord Eldon in Wood v. Grif- 
fith (2), an award is an agreement settled 
for the parties by the mediators. See also 
Nagappa v. Venkat Rao (3), where it was 
held that a consent or compromise decree 
is subject to all the incidents of a private 
contract. In this view, the point for consider- 
ation is whether the tender, if unaccompanied 
by the payment of the money into Court, 
disentitled the party refusing to accept the 
tender from claiming interest. It was argued 
on the strength of Haji Abdul Rahman v. Haji 
Noor Mahomed (4) that unless the tender 
was followed by the payment of the money 
into Court, there could not be a valid 
tender. On the other hand, it was held 
in Velayuda Naicker v, Haider Hussain 
Khan Saheb (5), with reference to the langn- 
age of section 84 of the Transfer of Pro- 
perty Act, that a party claiming that in- 
terest had ceased to run in consequence 
the tender, need not pay the money into 
Court. In our opinion the word tender 
which is used in the Transfer of Property 
Act is stronger than the expression offer 
to be found in sections 37 and 38 of the 
Indian Contract Act. We see no reason 
for not applying the principle of Velayuda 


(1) 37 Ind. Cas, 836; 21 M. L. T. 24,5 L.W. 182; 
(1917) M, W. N. 44; 32 M. L. J. 18. 

(2) (1818) 1 Swanston 43; 18 R. R. 18; 1 Wilson 34; 
£6 E. R. 291.. 

(3) 24 M, 265. - 

(4) 16 B. 141; 8 Ind. Dec. (xN. 8.) 570. 

(5) 3 Ind. Cas. 729; 88 M. 100; 6 M. L.{T. 262; 19 
M. L. J. 6348. F 


Naicker v. Haider Hussain Khan Saneb (5) 
to cases arising under the Contract Act. 

We are, therefore, of opinion that the 
decree-holder forfeited his right to interest 
by his non-acceptance of the tender of 
money. before decree. 

On the question of costs we see no reason 
to interfere with the discretion of the 
Court below. 

We must dismiss the appeal with costs. 

Appeal dismissed. 

V. R. P. : 


PATNA HIGH COURT. 
Civic MISCELLANEOUS APPEAL No, 5&0 
or 1915. 

January 17, 1917. 

Preseut:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sharfuddin. 
Syed Shah MUHAMMAD KABIR-UL- 
HU Q— DEFENDANT— APPELLANT 
versus 
Hafiz Syed Shah HASSAM-UD.DIN 
MUHAMMAD— PLAINTIRE— RESPONDENT. 

Ciril Procedure Code (Act V of 1908), Sch. II, r. 17 
—Arbitration — Mutawalli, dispute relating to 
appoiniment of, whether can be referred to arbitration. 

A dispute as to which of several claimants should 
be appointed mutawalli under a public charitable and 
religious trust cannot be referred to arbitration. [p. 
297, col, 1.] 

Appeal from the order of the Sub-Judge, 
2nd Court, Patna, dated the 20th Septemker 
1915. 

Mr. Muhammad Mustafa Khan, for 
Appellant. 

Khan Bahadur Moulvi Fakhur ud-Din (with 
him Mr. Surendra Mohan Das), for the Re- 
spondent. . 


the 


JUDGMENT, 


Cuawer, O. J.—This is an appeal against 
an order under paragraph 17, Schedule 
II, to the Code. of Civil Procedure filing an 
agreement to refer to arbitration a dispute 
relating to theappointment of a mutawalli of 
some wagf properties in the City of Patna, 
The wagframah is not before us, but the 
agreement ard the respondent’s application 
that the agtecment may be filed taken 
togetler meke it quite clear that the 
wagfnan.ch cxtates a publics charitable: and: 
religious trusi. A dispate as tọ which of. 


6 
Vol, XXXVIII} 


KRISHNAPPA MUDALY V. PERIASWAMI MUDALY, 


several claimants should be appointed 
mutawalli under such a wagf cannot be finally 
settled by agreement between the claimants 
and it follows that they cannot refer such a 
dispute to arbitration. The Court alone can 
decide it. 

The question whether the dispute could be 
settled by means of a suit under section 92 of 
the Code of Civil Procedure has been discuss- 
ed before us but it appears to me that -even 
if it were established that such a suit would 
not lje, it would not follow that the dispute 
could be referred to arbitration. The case is 
not unlike that of Mohammad Ibrahim 
Khan v. Ahmad Said Khan (1) and is 
governed by the principle applied in such 
cases as Soudamini Ghose v, Gopal Chandra 
Ghose(2), Mahadeo Prasad v. Bindeshri Prasad 
(3) and Ghellabhai v. Nandubhai (4). | 
| I would allow this appeal, set aside the 
order of the Court below and dismiss the 
application. As the point on which the case 
has been decided was not taken in the Court 
below 1 would make no orderas to costs in 
either Court, 

SAARFUDDIN, J.—I concur. 


Appeal allowed, 


(1) 6 Ind. Cas, 219; 32 A. 508; 7 A. U. J. 761.4 

(2) 28 Ind, Cas. 557; 21 ©. L. J. 273; 19 C. W. N. 
948, 

(8) 30 A. 137; 5 A, L. J.101; A. W. N. (1908) 51; 
SM. L. T. 208. 

(4) 21 B. 335; 11 Ind. Dec. (x. 8.) 227. 


MADRAS HIGH COURT. 
Civic MISCELLANEOUS Seconn APPEAL No, 28 
or 1916. 

December 21, 1916. 
Present:~—-Justice Sir William Ayling, KT., 
and Mr. Justice Kumaraswami Sastri. 
KRISHNAPPA MUDALY—P.atstirs— 
APPELLANT 
` versus 
PERIASWAMY MUDALY— DEFENDANT 


No. 4—-Responpent. 

Civil Procedure Code (Act V of 1808), s. 47, O. I, r. 
10 (2), O. KAI, +. 100—Esoneration of party for 
misjoinder, effect of -Dispossession of exonerated party 
by purchaser in execution—Procedure—Scope of 
inguary. 
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A party to a suit who [is exonerated on the ground 
of misjoinder does not remain a party after such 
exoneration for tke purposes of section 47, Civil 
Procedure Code. [p. 298, col. 2.] , 

Therefore, an enquiry by a Court into a claim 
preferred by a party exonerated as aforesaid, alleging 
dispossession by the decree-holder or a purchaser in 
execution of the deerec therein, must be restricted to 
the question of possession and dispossession under 
Order XXI, rules 100 and 101, Civil Procedure Code 
The Court cannot determine the title of the exonerat. 
ed party under section 47, which it advisedly left 
open at the time of exoneration. [p. 298, col. 2.] 

Jaggeswar Dutt v, Bhuban Mohan Mitra, 83'C. 425; 
3 0. L. J. 205, Radha Kumwar v. Reoti Singh, 35 Ind. 
Cas. 939; 20 0. W. N. 1279; 14 A. L. J. 1002; "20 M. L 
T. 211; (1916) 2 M. W.N. 200; 31 M. L. J. 57l; 18 
Bom. L. R. 850; 24 C. L. J. 303; 38 A. 488 5 L W 
456; Abdul Kasim v. Thambusami Pillai, 37 Ind. Cas. 
673; (1917) M. W. N. 98 and Venkotapathi Naidu v 
Subraya Mudali, 17 M, L. J. 416, referred to, à 

Ramaswami Sastruly v. Kameswaramma, 23 M. 361; 
10 M. L. J. 126; 8 Ind. Doo. (x. s.) 653 and Sivusambu 

yer v. Kuppan Samban, 32 Ind. Cas. ; 
629, distinguished, ` bakah 


Appeal against the order of the District 
Court, South Arcot, in Appeal Suit No. 74 
of -19:5, preferred against that of the 
District Munsif of Tindivanam, in E, P, I, 
E. A.I, and M. P. R. No. 15 of 1915 iù 
Original Suit No. 481 of 1914, , 

Mr. T. Ethiraja Mudattar, for the Appel- 
lant. 

Mr. V. Viswanatha Sastri, for the Respond. 
ent. 


JUDGMENT.—Theappellent, who claimed 
title as purchaser of certain items of 
property, sued to redeem a mortgage exe- 
euted by the 6th defendant in favour of the 
lst defendant. The 4th defendant, who ig 
the present respondent, was made a party 
to the suit on the ground that he was 
claiming an interest in thé property. As 
he claimed an interest adverse to the 
mortgagor and mortgagee he was exonerated 
from the suit. The order recites that the 
4th defendant was an unnecessary party to 
the suit and that he was exonerated with 
costs leaving open the issnes affecting 
him.” <A decree for redemption was passed 
in favour of the plaintiff-appellant and he 
paid the amount decreed and prayed that 
pcssession of the mortgaged property be 
delivered to him. The amin in exeention 
delivered a portion of the property in the 
possession of the respondent. The respondent 
who bad been exonerated from the suit and 
whose claim to the properties was ot 
adjudicated uppen, filed a petition onder 
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Order XXI, ruje 10), of the Code of Civil 
Procedure ‘objecting to possession béing 
given, ob the groünd that the property 
belonged to him and was in his possession 
and enjoyment and that the decree in the 
Buit was collisively obtained by the plaintiff 
against the 6th defendant who had no 
title. The decree holder opposed the appli- 
cation and contended inter alia that as the 
4th defendant wasa party to the suit, bis 
remedy was under section 47 of the Code 
and not under Order XXT, rule 101. The 
District Munsif was of opinion that section 
47 did not apply and that he came under 
Order XXI, rule 100. He ordered the 
4th defendant to be restored to possession. 
On appeal the District Judge was of 
opinion that section 47 applied but dismissed 
the appeal on the ground that the provi- 
sions of section 47 and Order XXI, rule 100, 
were not mutually exclusive. 

The chief grounds urged in appeal are 
that the 4th defendant continued to be a 
party te the suit notwithstanding the fact 
that he was exonerated, that the lower 
Appellate Court sbould have gone into the 
question of the title of the 4th defendant 
and should bave dismissed his petition if 
he was unable to show a title superior to 
that of the plaintiff, instead of having con- 
fined itself to the main question of possession 
and dispossession. 

We are of opinion that the case falls under 
Order KAT, rule 100, of the Code of Civil 
Procedure and that the lower Courts were 
right in refusing to decide in execution 
proceedings questions which had advisedly 
not been adjudicated upon in the suit. 


When a party to a mortgage suit is 
exonerated on the ground that hesets upa 
title adverse to both the mortgagor and 
mortgagee, the ground of exoneration is 
that he onght never to have been madea 
party, the suit being bad for multifariousness 
as the plaintiff is joining causes of 
action which ought not to be joined and 
the joinder of which will be embarrassing. 
In Jaggeswur Dutt v. Bhuban Mohan Mitra 
(1) it was held that such a snit was 
against the provisions of sections 44 and 
45 of the old Code of Civil Procedure 
(Order II, rules 4 and 5, of the present 


(1) 88 ©, 425; 80. D. J. 208, 
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`- Code), and was bad for multifariousnessi 
and in Radha Kunwar v, Reoti Singh (2) their 
Lordships of the Privy Council were of 
opinion that the joinder in a mortgage suit 
of parties who set up adverse claims was 
irregular ahd would only lead to confusion. 


The exoneration in tho present arse 
having been on the grotind of misjoinder, 
we are of opinion that the party whose 
claim was not adjudicated upon does not 
remain 4 party to the suit for the purpose 
of section 47 of the Code of Civil Procedure. 
Exoneration from the suit may be due to 
various causes and the question whether a 
party remains on record for the purpose of 
section 47 in spite of stich exoneration, 
will depend upon the nature and scope of 
the order, having regard to the pleadings 
and the reason which led to stich dismissal 
or exoneration. To hold that in cases of 
misjoinder (and consequent refusal of the 
Court to ‘adjudicate upon the particular 
matters in contest) the party whose claim was 
not adjudicated upon and who was exonerated 
remains a party to the suit, would lead to 
the anomaly that the Court would be bound 
in execution proceedings to decide the very 
questions which it refused to determine in 
the suit. 


No authority has been cited for the 
broad proposition that a party once on the 
record remains a party notwithstanding 
exoneration, soas to entitle the Court to 
determine in execution matters which it 
refused to adjudicate upon in the suit. 
Most of the authorities cited were under 
section 244 of the old Code of Civil 
Procedure and do not throw much light 
on the explanation to section 47 which was 
added by the Code of 1908, and there isa 
eorflict of authority so far as the Madras 
High Court is concerned as to the effect of 
exoneration. None of the cases cited deal 
with the case of the striking ont of a 
claim on the ground of misjoinder. Rama- 
swami Sastrulu v. Kameswaramma (3) and 


(2) 85 Ind. Cas. 989; 200. W. N. 1279; 14 A. L.J. 
1002; 20 M. L. T. 211; (1916) 2 M. W. N. 200; Bi 
M. L. J. 571; 18 Bom. L, B. 850; 24 C. L. J. 303; 88 
A. 488: 5 L, W. 456. 
aca 23 M. 361; 10 M. L, J. 126; 8 Ind, Dec. (xN. 8,) 
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Sivasamba Iyer v. Kuppan Samban (4) decide 
that a party who is exonerated and against 
whom a suit is dismissed somes within 
section 244 
Procedure and section 47 of the new Code, 
but they do not appear to be cases of 
exoneration by reason of misjoinder of 
causes of action. In Ramaswami Sastrulu v. 
Kameswaramma (3) the observation of the 
Jadges at page 367, when referring to 
Gadicherla China Seetayya v. Gadicherla 
Seetayya (5), indicates that where the name 
of a party who has been’ exonerated is 
actually removed from the record, the 
result would has been different. In Abdul 
Kasim v. Thambusami Pillai (6) Oldfield 
and Krishnan, JJ., were of_ opinion that 
the removal of the name of a party from 
the suit, such as appears to have taken 
place . in Gadicherla China Seetuyya v. 
Qadicherla Seetayya (5), would take the 
case ont of section 47 of the Code. As 
pointed out in Venkatapathi Naidu v. Subraya 
Mudait (7), the mere fact that the name of 
the exonerated party is not formally removed 
from the record pursuant to the order 
exonerating him would not affect the ques- 
tion as to whether he remains a party. 

The appeal fails and is dismissed’ with 
costs. , 

Appeal dismissed. 
(4) 82 Ind. Cas, 769; 29 M, L. J. 629. 
(5) 21 M. 45; 7 Ind. Dec. (N. s.) 388. 


(6) 37 Ind. Cas, 673; (1917) M. W. N. 93. 
(7) 17 M.-L. J, 416. 


ALLAHABAD HIGH COURT. 
Oivin Revision No, 115 or 1916. 
hi January 30, 1917, 
Present:——Mr. Justice Sir P. C, Banerji, KT. 
BHALRON-—Decrer-Hotper—APPLioant 
Versus 
Musammat RAJANIA—Ossector— 
Opposite Parry, 

Civil Procedure Code (Act V of 1908), 5. 115, O. 
XXI, r. 68—Revision—Remedy, other, open—Appli- 
cation, whether maintainable—Euecution—Attachment 
— Objection. 

Where a party has some other remedy open to 
him, he is not entitled to invoke in aid the revisional 
powers of the High Conrt.[p. 300, col. 1.] 
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Where, therefore, an application for execution is 
dismissed on the objection of a third party and the 
decree-holder has a right under Order XXI, rule 63 of 
the Civil Procedure Code, 190%, to bring a suit against 
the objector and is also entitled to appeal against 
the order striking out the execution an application 
for ye of the order is not maintainable, [p. 300, 
col, 2. 


Application against the order of the 
Mounsif, Banda, dated the 5th February 1916, 

FACTS.—The applicant obtained a decree 
against one Gokul and in execution of that 
decree attached some immoveable 
perty. 

The opposite party, Musammat Rajania, 
raised an objection, inter alia, that the decree 
had been obtained by frand and was ineffectual. 
The Courtallowed theobjection on that ground 
and ordered release of the property and also 
struck off the execution case. The decree. 
holder applied in revision. 

Mr. J. N. Mukerji, for the Applicant, . 
contended that the Court executing the 
decree could not go behind the decree and 
declare it ineffectual. The objector was no 
party to the suit or decree and so could not 
raise that objection. 

Mr. Saila Nath Mukerji, for the Opposite 
Party, argued that the order of the Court 
on the objection was not without jurisdiction, 

The Court had jurisdiction to release the 
property from attachmentand it had done 
so. The reasons given by the Court below 
might be wrong and illegal] but it was certainly 
not withont jurisdiction. 

Order X XI, rule 63, of the present Civil Pro. 
cedure Code is much more widely worded than 
section 283 of the old Coda and the applicant 
had a remedy under that rule. 

Moreover the Court could enquire whether 
the decree could be executed according to 
w Lakshmanaswami Naidu v. Rangamma 

1 a . 

The decree-holder ought to have filed a 
regular suit to establish his right to attach 
and sell the property. He not having done 
so could not come in revision J.J Guise vy, 
Jaisraj (2), Malkarjun v. Narhari (8). 

Even an illegal order cculd not be set aside 
in revision if -it was not passed without 
jurisdiction. If a Court had jurisdiction 


to decide a point it had jurisdiction to decide 
(1) 26 M. 81. 
(2) 15 A. 405; A. W. N. (1898) 172 7 Ind. veo 
(x. s.) 979. i 
(3) 25 B. 337 (P. C.); 27 I. A. 216; 2 Bom, L, R 
927; 50. W. N. 10; 10 M. L, J, 368 7 Sar, P, O. 739,” 


pro- 
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it wrongly: Amir Hassan Khan v. Shen Baksh 
Singh (4), Malkarjun v. Narhari (3), supra. 

Mr. J. N. Mukerji, for the Applicant, was 
heard in reply. ` 

JUDGMENT. This application for revi- 
sion was filed under the following circum- 
stances: —An ex parte decree was obtained by 
the applicant Bhairon against one Gokul in 
respect of a debt said to have been due by 
one Sheodial. In execution of that decree 
certain property was attached as the pro- 
perty of the judgment-debtor. Musammat 
Rajania preferred an objection asking for 
the release of the property on various grounds. 
She contended that the property belonged to 
her and had been attached from her posses- 
sion; that the property was not saleable inas- 
much as Sheodial was an agriculturist, and 
that the decree was invalid and illegal and 
had been passed without jurisdiction, The 
Court found the first two contentions to be 
untenable and held that the property had not 
been seized from the possession of the objec- 
tor. It proceeded, however, to consider whe- 
ther the decree was legally valid. It held 
that as a suit in respect of this very debt 
had been filedand dismissed on a previous 
occasion, a second suit in respect of the same 
matter could not be maintained and the 
decree was consequently illegal. On this 
ground it allowed the objection and ordered 
the property to be released on the Sth 
of February 1916. It is from this order 
directing the release of the property that 
the present application has-been preferred. 

No doubt the Court ought to have 
overruled the objection preferred by the ob- 
jector if it found that the property in respect 
of which the objecticn had been preferred, 
was notin the possession of the objector. 
However, the Court did proceed to decide 
the case on other grounds and it allowed the 
objection and ordered the property to be 
released. The question is whether this 
Court could interfere in revision. It has been 
repeatedly held that where a party has some 
remedy open to him, he is not entitled 
to invoke in aid the revisional powers 
of this Court. In all probability the appli- 
cant had a right under Order KAI, rule 683, 
to bring a suit against the objector to 


(4) 11 0.6 (P. C.); 111 A. 287; + Sar. P. C. J. 559; 
Rafique & Jackson’s P. C, No. 83; 5 Ind. Dec. (N. s.) 
769. 


establish his right to have the property sold. 
He had also aremedy by appealing against 
the order of the Court disallowing his ap- 
plication for execution. It appears from the 
record which is before me that, on the day on 
which the objection was allowed and the Court 
held that the decree was incapable of execu- 
tion, it made an order striking off the execu- 
tion ease. The decree-holder applicant was 
entitled to appeal against the order striking 
out the execution case and dismissing his 
application for execution. As he could resort 
to these remedies and did not do so, the 
present application for revision cannot be 
maintained. I aecordingly dismiss it but 
under the circumstances I make no order as 
to costs, ; 
Application dismissed. 


MADRAS HIGH COURT. 
AppEAL AGAINST Oxper No. 314 or 1915: 

: November $, 1916. 
Present:—JusticeSir William Ayling, KT., and 
Mr, Justice Seshagiri Aiyar. 
KARATURI SATYANARAYANA AND 
ANOTHER— JUDGMENT- DEBTORS— DEFENDANTS 
Nos. 3 AND 4—COUNTER- PETITIONERS — 
APPELLANTS 
versus 
Rao Sahib GOPISETTI NARAYANA- 
SWAMI NAIDU GARU, Reoerver or 
NIDADAVOLE anp MEDUR ESTATES— 
Decres-HOLDER—PLAINTIFF— PETITIONER— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. KAI, r. 
57—Ewecution application struck off-—~Claim pro~ 
ceedings, pendency of—Undertaking by decree-holder 
to file fresh application, effect of—Release of subsisting 
attachment—Continuation of proceedings, application 
for—JIntention of Court and parties. 

It is only in cases where an execution application 
is dismissed for any default of the decree-holder that 
an attachment then subsisting is ipso facto released. 
[p. 801, col. 2.) ; 

Where, in consequence of the pendency of claim 
proceedings, the decree-holder undertook to file a 
fresh execution application and the application then 
pending was, on such undertaking, struck off: 

Held, that, having regard to the cirenmstances of 
the case, the dismissal of the petition was only for 
statistical purposes and did not operate to release 
the attachment so as to preclude the decree-holder 
from applying fora continuation of the proceedings 
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on a final adjudication of the claim petition in his 
favour. [p. 302, col. L] 

Venkatrav Bapu v. Bijesing Vithalsing, 10 B. 109; 6 
Ind. Dec. (xN. s ) 458 and Chintaman Damodar Aga She 
v. Balshastri, 16 B. 294; 8 Ind. Dee. (x. s) 675, 
referred to. 

Qamar-ud-Din Ahmad v. Jawahir Lal, 27 A. 384: 1 
C. L. J. 351; 15 M. L. J, 258; 9 0. W. N. 601; 2 A. L. 
J. 397; 7 Bom. L. R. 733; 32 T. A. 102, distinguished. 

It must be determined from the circumstances of 
each case, and the intention of the Court and the 
parties as dedacible from them, whether an order 
under Order XXI, rule 57, dismissing an application 
amounts to such an adjudication as prevents an 
attachment from subsisting. [p. 801, col. 2.] 

Valikath Puthiah v, Manakkal Parameswaran, 35 
Ind. Cas. 210; 3 L. W, 601, referred to. 


Appeal against the order in Execution 
Appeal No. 65 of 1915, in Original Suit 
No. 22 of 1896, on the file of the District 
Court of Godavari at Rajahmundri. 


Mr. T. R. Ramachandra Adyar (with him 
Messrs. M. O. Thirumalachari and Y. Sub- 
ramantam), for the Appellants. 


The Hon’ble Mr. S. Srinivasa Atyangar 
(Advocate General) (with him Mr. M. Puru- 
shotham), for the Respondent. 


JUDGMENT.—Tbhe present respondent, 
being the decree-holder in Original Suit 
No. 22 of 1896 an the file of the District 
Judge, Godavari, applied for execution by 
attachment and sale of certain properties 
on 24th June 1907 (lixecution Petition No. 
91 of 1907), Attachment was actually effect- 
ed only on 6th January 1909, and on 6th 
February 1909 a claim petition was filed 
by the wife of the 2nd defendant -slaiming 
certain of the attached properties (13-80 
acres out of a total of 19:43 acres) as her 
own: This claim was decided in her favour 
on 29th October 1909: but meanwhile, 
on 30th September 1909, the following 
order was passed on the execution petition: 
“Mr.  Venkatachellam ” (decree-holder’s 
Vakil) “states that he will file a fresh appli- 
cation as the claim petitions are pending, 
strack off.” 


The decree-holder subsequently filed a 
suit to declare the liability of the property 
to attachment; and, after failing in the 
District Court, finally obtained a decree of 
this Court in his favour (Appeal Suit No. 
106 of 1912) on 5th November 1914. He 
then applied on 10th December 1914 to 
continue the execution proceedings in Exe- 
cution Petition No. 91 of 1907. 


The question is whether the effect of 
the District Judge's order dated 30th 
September 1909 was to put an end to 
Execution Petition No. 91 of 1907, and to 
release the attachment. Third and 4th defend- 
ants, sons of 20d defendant in the suit, 
contended that it was in effect an order 
under Order XXI, rule 57 of the Code of 
Civil Procedure, and operated as a final 
dismissal of the execution petition, The 
District Judge rejected this contention so 
far as the 13-80 acres of property claimed 
by the widow are concerned and has allowed 
execution to proceed. Defendants appeal. 


Order XXI, rule 57, refers to cases in 
whith the Court is, by reason of the 
decree-hbolder’s default, unable to proceed 
with the execution application. This was not 
the case here, at any rate so far as the 
13°80 acres claimed by the 2ud defendant’s 
wife are concerned; the obstacle was the 
pendency of the claim petition. Therule in 
fact doss not in terms apply: and this being 
su, we must decide on the facts whether the 
order amounted toan adjudication on the 
execution petition so as to prevent the 
attachment from subsisting [vide Valiakath 
Puthiah v. Manakkal Parameswaran (1) ]. 


The point is not altogether free from 
doubt, but in our opinion the District 
Judge’s conclusion must be upheld as cor- 
rect. Appellants’ Vakil lays great stress 
on the fact that the decree-holder’s Vakil 
undertook to file a fresh application, which, 
he argues, is only compatible with the 
petition then pending being finally disposed of. 
Such an undertaking is, however, not con- 
clusive against the decree holder, [tide 
Venkatrav Bapu v. Biiesing Vithalsingh (2), 
and Chintaman Damodar Aga She v. Balshastri 
(3)]: and on the other hand, the learned 
Advocate-Genoral relies on the fact that 
the claim petition, which arose ont of 
and was ancillary to the execution petition, 
was not strack off. On the contrary the 
enquiry into it proceeded, and orders were 
passed on 29th October 1909. This fact 
seems to us io throw the strongest light 
on the intentions of the Court and the 


(1) 36 Ind. Cas. 240; 3 L. W. 601. 
(2) 10 B. 108; 5 Ind. Dee. (x. s.) £58. 
(3) 16 B, 294; 5 Ind. Dee. (x. s.) 675 
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parties. .It is difficult to conceive of a 
Court continuing to enquire into a claim 
petition preferred against an attachment 
already released. The date of. the order 
(30th September 1969) may also possess 
some significance. It was passed on the 
last day of the quarter, and its effect 
was to remove from the list of pending 
petitions one which had been pending for 
two years. It is difficult to avoid the 
suspicion that the striking off of the file 
was not altogether unconnected with the 
quarterly statistics, and apart from this no 
reason issuggested for the decree-holder’s 
sudden willingness to relinquish his proceed- 
ings. ` 

We hesitate to treat an order passed in 
such circumstances as an adjudication on 
the execution petition. 


Our attention has also been drawn to a 


judgment of the Privy Council reported as 
Qamar-ud-Din Ahmad v! Jawahir Lal (4), as 
furnishing an independent reason for decid- 
ing in favour of the decree-holder, In 
that case an order was passsd stopping 
further proceedings in execution on account 
ofthe decree-holder’s default. This order 
was held by the Privy Council not to be 
a final order; not by reason of the cir- 
cumstances in which it was passed, or the 
probable intention of the Court or parties, 
but because the decree-holder was pre- 
vented from again having recourse to the 
Court by reason of the pendency of appeal 
proceedings preferred by the judgment- 
debtor against the order allowing execution 
to proceed. In the present case, the 
deeree-holder stood in precisely the same 
position. He could not fle afresh ap- 
plication” after the order dated 30th Septem- 
ber 1909, until he had secured a decision 
in his favour against the widow. This 
was not given till 5th November 1914; and 
he thereupon made no undue delay in 
filing his petition now under disposal. 

We must confirm the order of the District 
Judge and dismiss the appeal with costs. 

The memorandum of objections which 
relates to the other 5-63-acres of land is 
not pressed and is dismissed with costs. 

Appeal and cross- objections dismissed, 


Y. R. P. 


(4) 27 A. 3834; 1 O. D. J. 381; 15 M. L. J, 258; 9 O.W. 
N. 601; 2 A. L. T. 897; 7 Bom. L, R. 433; 32 I. A.102, 
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MADRAS HIGH COURT. 
_ Civic Revision Peririon No. 49 or 1916 
December 21, 1916. 
Present: -Mr. Justice Kumaraswami 

; Sastri. : 

Tas NICHOLSON BANK, TANJORE, 
BY ITs Seceerary, T. A. GANAPATHI. 

ALYAR—P.aintivy—Petirioner 
versus 


RAJAGOPALA AJYAR—Devenpanr — ` 


RESPONDENT., g 

Limitation Act (IX of 1908), Sch. I, Art. Tb— Debt 
payable by instalments —Default in payment of instal- 
ment—Commencement of limitation— Waiver, whether 
question of law or of fact—Evidence. 

A simple money-bond provided for the repay- 
ment of a certain sum of money in instalments, and 
also provided that if default was made in the pay-_ 
ment of the principal amount for three consecutive 
instalments, or if interest for three consecutive 
months was allowed to fall into arrears, the Bank 
might close the amount and recover the entire amount 
due: ' s : 

Held, thut the bond fell within the operation of 
Article 75 of Schedule I of the Limitation act [p. 
303, col. 2.] 

The option given to a creditor to recover the 
entire amount on default in the payment of iustal- 
ments does not affect the commencement of limita- 
tion. [p 303, col 2.] . P 

The distinction sought to be drawi beween cases 
where a document provides that the whole amount 
shali become due on default, and cases where ib only 
gives an option tothe creditor is unfounded in law. 
Lp. 308 col. 2.] i : 

Hurri Pershad Chowdhry v. Nasib Singh, 21 O. 542; 
10 Ind. Dec. (N. 8.) 992, Sitab Chund Nahar v. Hyder 
Malia, 240. 281; 1 C. W. N 229;-14 Ind. Dec. (N. s.) 
864, Jadab’ Chandra Bakshi v. Bhairab Chandra 
Chauckerbutty, 31. C. 297; Hemp v. Garland, 4 Q. B. 
519; 12 L, J. Q. B. 184, 7 Jur. 3802; 3 G. & D. 402; 
82 R. R. 423; 114 E. R. 994; Reeves v. Butcher, (1891) 
2 Q. B. 509; 60 L. J. Q. B. 619; 65 L: T. 329; 39 W. R. 
626, reforred to. . 

Narna v. Ammani Amma, 35 Ind Cas. 418; 31 M. 
L. J. 865; 4 L. W. 77; 20 M. L. T. 176; (1916) 2 M. W. 
N. 125; 39 M. 981, distinguished. 


The question as to whether there has been waiver 
or not is a mixed question of law and faot. [p. 804, 
col. 2.] 

Whether circumstances which are alleged by a 
party from which the Court is asked to infer a waiver 
exist or not, is a question of fact, but whether from 
the facts proved waiver can be inferred isa question 
of law. [p. 804, col. 2.] g l 


Girindra Mohun Roy Chowdury v. Bocha Das, 1 Ind, 
Cas. 48, 90. L. J. 226; 36 0. 394; 13 C. W. N. 1004; 
Dhanukdhari Singh v. Nathima Sahu, 11 O W.N. 
848; 6 U. L. J. 6z; Easin Khan v. Abdul Wahab Sikdar, 
6 Ind. Cas. 1385:15 C. W. 10; 13 C. L. J. 207, Kashiram 
v. Pandu, 27 B. 1; 4 Bom. L. R. 688, referred to. 


The terms of a bond may be taken into considera- 
tion iu deciding the question as to whether there has 
been a waiver, [p. 304, col, 1.] 
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Where the terms of a bond are that the creditor 
may, if he chooses, either enforce the whole debt or 
proceed to recover it by instalments mentioned in 
spite of default made by the debtor, the conduct of 
the creditor in not enforcing the terms of the bond 
at once, is animportant element in considering the 
question of waiver [p. 304, col. 1.] 

Nagappa v. Ismail, 12 M. 192; 13 Ind Jur. 176; 4 
Ind. Dec. (N. 8.) 483; Karunakaran Nair v, Krishna 
Menon, 12 Ind, Cas. 57; 10 M. L. T. 258; 36 M. 66, 
referred to, 


Petition, under section 25 of Act IX 
of 1887, praying the High Ccurt to revise 
the decree of the Subordinate Judge, Tanjore, 
in Small Cause Suit No. 1449 of 1915. 

Messrs. A. Krishnaswami Ajar and T. 
Nallasivam Pillat, for the Petitioner. 

Mr. £. Ramanath Shenat, for the 
spondents, . ; 

JUDGMENT.—The plaintiff Bank, peti- 
tioner, sued to recovér Ri. 250-63, the 
balanca allege] to be due on a bond, dated 
22nd February 1912, executed by the 
defendant and another who is not a party 
to the suit. The defendant pleaded tinter alia 
that the suit is barred by limitation and 
the Sabordinate Judge dismissed the suitas 
barred. 

The document, which is described as a 
simple debt-bond, provides for the repay- 


Re- 


ment of Rs. 500 in 24 instalments of 
Rs. 25 each and also provides that if 
default is made in the payment of the 


principal amount for three consecutive in- 


stalments or if interest for three consecutive - 


months is allowed to fall into arrears, “the 
Bank may close the accounts and recover 
the entire amount due with interest at 2 
pies per rupee per month subject to the rules 
of the Bank.” The rules of the Bank as 
regards defaulters provide “that if a borrower 
falls in arrears of three months’ interest or 
if he fails to repay his loan with interest 
within the stipulated period of time, the 
Managing Committee shall ordinarily at 
once close his loan account and also his 
share capital account and proceed to recover 
the amount due by process of law, interest 
being charged at 2 pies per rupee per 
mengsem.” ; 

It is argued for the petitioner that the 
document is not one falling within Article 
75 of the Limitation Act and that on the 
facts admitted or found, the Subordinate 
Judge should have held that there was a 
waiver, even if Article 75 applied. 
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As regards the first contention, it is no 
doubt true that the terms of the bond and 
the rules of the Bank show that it was 
optional with the Bank to close the account 
and to treat the whole sum as‘due and 
charge the enhanced rate of interest from 
such date. The distinction sought to be 
drawn between cases where the document 
provides that the whole amount shall become 
due and cases where it only gives an option 
to the creditor, is not supported by the 
later authorities. I need only refer to the 
following cases: Hurri Pershad Chowdhry v. 
Nasib Singh (1), Sitab Chand Nahar y. Hyder 
Malla (2), Jadab Ohandra Bakshi v. Bhawrab 
Chandra Chuckerbutty (3). Hemp v. Garland 
(4), which is followed in Reeves v. Butcher 
(5), supports the view taken in the 
above decisions that the option given to the 
creditor does not affect the commencement 
of the period of limitation. 

My attention has been called to the recent 
decision of Seshagiri Aiyar and Napier, JJ., 
in Narna v. Ammani Amma (6). This deci. 
sion turns on the construction of Article 
132 of the Limitation Act and it is pointed 
out in the judgment that there is no reason 
to import into the construction of Article 132 
the construction placed on Article 75 of 
the Limitation Act, and the numerous deci- 
sions which were referred to as bearing on 
Article 75 of the Limitation Act were not 
considered or dissented from. 

IT am of opinion that the Subordinate Judge 
was right in holding that Article 75 applied 
and that the bondin suit falls within the 
terms of Article 75 of the Limitation Act, 

The zegt question is whether there had 
been a waiver. On this point the Sub. 
ordinate Judge was wrong in holding that 
the facts proved did {vot amount to a 
waiver. He seems to have considered that 
the only waiver that will avail the plaintiff 
was the actual receipt of money for an 
instalment either for principal or interest. 


(9 21 0. 54% 10 Ind. Dee. (x. s.) 992. 
(2) 840. 281; 10. W. N. 229, 12 Ind. D 
a nd. Dee, (N. s.) 
2 81 C. 297. 
4) 40 B. 519; 12 L. J. Q. B. 184; 7 Tur, 302: 
& a 402; 62 R. R. 423; 114 E. B.994, C WG 
5 (1891) 2 Q. B.609; 6V L. J. Q. B. 619. 65 L m 
329; 39 W. R. 626. 3 P SR 
` (6) 85 Ind. Cas 418: 31 M. Į. J. 865; 4 L. W, 77 
20 M. H. T. a76; (1916) 2 M. W. N. 125; 39 M. 981. 7 
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I think thathe has placed too narrow a 
construction on the decision reported as 
Nagappa v. Ismail (7), which he has quoted. 
The question has to be determined with 
reference to various considerations and there 
is nothing to prevent the Court from finding 
that there wasa waiver, even though the actual 
payment of money for a particular instal- 
ment is not made. Though the option 
given to the creditor to enforce the payment 
of the whole amcunt would not affect the 
question as to whether Article 75 applies, I 
think the terms of the bond may well be 
taken into consideration as they would 
materially affect the question as to whether 
there has been a waiver. Where the terms 
of a bond are that the creditor may, if he 
chooses, either enforce the whole debt or 
proceed to recover it by instalments men- 
tioned in spite of the default made by the 
debtor, the conduct of the creditor, in not 
enforcing the terms of the bond at once, 
would be an important element in consider- 
ing the question of waiver. As pointed out 
by Mr. Justice Abdur Rahim in Karunakaran 
Nair v. Krishna Menon (8), the abstention 
of a man from taking advantage of a 
stipulation in his favour is at least very 
strong evidence of waiver and that waiver 
can be inferred from conduct, even though 
there has been been no, acceptance of pay- 
ment of an overdue instalment. 


The Subordinate Judge finds that various 
sums were paid by one of the executants of 
the bond and were credited towards the debt 
due and it is clear from the account (Exhibit 
B) that accounts were being made up till 
the end of December 1913 on the footing 
that the penal terms were not to be enforced. 
The fact that payments made towards the 
principal were credited towards the principal 
and the balance carried forward and interest 
has been charged only at the rate of 8 per 
cent., coupled with the fact that the balance 
due for principal was not closed as provided 
for in the memorandum of association, shows 

‘that the plaintiff did not exercise the option 
of taking advantage of the default clause. 
We find that it was only from January 1914 
interest at Rs. 2-11-0 is charged (which 


T 12 M. 102; 18 Ind. Jur. 176; 4 Ind. Dee. (x. s.) 
483 
(8) 12 Ind, Cas, 57; 10 M. L. T. 288; 86 M. 66. 
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works outatthe enhanced rate of 12} per 
cent.) I find it difficult to hold that there 
was no waiver having regard tothe state- 
ment of account (Exhibit B), which to my 
mind puts it clearly beyond doubt that the 
fund, although it was entitled to close the 
whole account as soon as default arose, went 
on keeping the accounts as if no defanlt had 
taken place and only took adyantage of the 
default clause in January 1914. 

The Subordinate Judge has considered the 
question only from the point of view of the 
payment of a particular’ instalment, and has 
not noticed the way in which the accounts 
were kept and the utter absence of anything 
to show that the fund ever intended before 
1914 to take advantage of the forfeiture 
clause or acted in any manner which showed 
any such intention. 

It has been contended that the question as 
to whether there was a waiver or not is one 
of fact and that I have so power to interfere 
in revision. I amof opinion thatit is a 
mised question of law and fact. Whether 
circumstances which are alleged by a party 
from which the Court is asked to infera 
waiver exist or not, is no doubt a question of 
fact, but where from the facts, if proved, 
waiver can be inferred it isin my opinion a 
question of law [see Girindra Mohun Roy 
Chowdhury v. Bocha Das (9), Dhanukdhari 
Singh v. Nathima Sahu (10), Easin Khan v. 
Abdul Wahab Sckdar (11) and Kashiram v. 
Pandu (12)]. 

The decree of the Subordinate Judge will 
be reversed anda decree will be passed in 
favour of the plaintiff for the amount 
claimed with interest on the balance of 
principal at six per cent. from date of plaint 
up to date cf payment. The respondent will 
pay the petitioner’s costs both in this and in 
the lower Court. 


VR. P. 


Petition allowed. 
(9) 1 Ind. Cas. 42; 9 C. L. J. 226; 38 C. 394; 13 5 
wW. N. 1004. 
(10) 11 ©. W. N. 848 at p. 853; 6 C. L. J. 62. 
yee 6 Ind. Cas. 138; 15 ©. W. N. 10; 180, L. J. 
(12) 27 B. 1; 4 Bom. L. R. 688, 
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PATNA HIGH COURT. 
ORIMINAL Revision No. 355 or 1916. 
December 5, 1916, 

Present: —Mr. Justice Jwala Prasad. 
Babu BALDEO LALL—Accussp— 
PETITIONER 
VETSUS 
EMPEROR (Taroves GAYA MUNICI- 


PALITY) Cosrenatnant—Oprosite Party, 

Bengal Municipal Act (III B. C. of 1884), ss. 45, 240, 
273 (1), 3583—Criminal Procedure Code (Act? of 1898), 
ss. 190 (1), 191—Complaint by Municipality, whether 


cognizable under section 190 (a), Criminal Procedure ` 


Code—Delegation of powers to Vice-Chairman-—Cessa- 
tion of office of delegating officer, effect of, on functions 
delegated—Sanction for prosecution by Vice-Chairman, 
legalily of—‘Re-erect’, meaniug of—Construction of 
portions of structure destroyed, whether ‘repair-—Con- 
struction without permission, prosecution for, while 
requisition for demolition pending disposal under section 
176, legality of. ‘ 


A prosecution bya Municipality for an offence 
under the Bengal Municipal Act startéd on the com- 
plaint of one of its servants is initiated under section 
190 (1) (a), and not under section 190 (1) (cy, of the 
Criminal Procedure Code and the procedure prescribed 
under section 191 does not apply toit. [p. 806, co 1.] 

The delegation of powers by a Chairman to a 
Vice-Chairman under. section 45 of the Bengal 
Municipal Act does not terminate on the officer 
delegating ceasing to hold office, but continues until 
it is withdrawn by his successor. [p. 307, ool. 1.] 

A ‘sanction, therefore, granted for a prosecution 
under the Act by the Vice-Chairman by virtue of a 
delegation granted by a previous Chairman which 
has not been expressly withdrawn, is valid and 
operative. [p. 807, col. 1.] 


The construction of portions of a house which had 
been entirely destroyed isa ‘re-erection’ within the 
meaning of section 240 of the Bengal Municipal Act 

and does not merely amount to repairs. [p. 308, col. 1.] 

Emperor v, Mathura Prasad, 29 O. 491 and Krishnaji 
Narayan Pokshe v. Municipality of Tasagaon, 18 B. 
547; 9 Ind. Dec. (N. 8) 874, distinguished. 


It is open to a Municipality to prosecute the 
owner of a house for ‘erecting’ or ‘re-erecting’ it 
without the former’s permission along with a reqnisi- 
tion for the removal or destruction of the portion 
constructed. The construction without sanction is 
an offence distinct from the failure to remove in 
obedience to the notice, and the fact that objections 
to the latter are pending is no bar to the initiation 
of a prosecution for theformer. [p. 307, cols. 1 & 2.] 


Petitionerapplied tothe GayaMunicipality for permis- 
sion to replace the roof of the frontage of his house 
on pucca pillars in place of the wooden ones that had 
been destroyed by fire. The application was rejected 
for want of a plan. Petitioner applied afresh stat- 
ing that, in anticipation of sanction, he had put up the 
pillars. This petition was also rejected and petitioner 
was served with a notice to remove the pillars built. 
The petitioner preferred objections to the notice for 
removal under section 176 of the Bengal Municipal 
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Act and while they were pending he was prosecuted 
for the unauthorised construction of the pillars: 

Held, (1) that the building anew of the pillars, 
the balcony and the roof that existed before the 
fire was practically a re-erection of the front portion 
of the house; [p. 308, col. 1.] 

(2) that the Municipality was within the powers 
given to it by the Act in ordering the removal of the 
pillars and at the same time prosecuting petitioner 
for their construction. fp. 307, col. 2.] 


Revision against the order of the Deputy 


“Magistrate, Gaya, dated the 7th September 


1916, 

Mr. Jayaswal, for the Petitiouer. 

Mr. Sultan Ahmad, for the Opposite 
Party. 

JUDGMENT.—This is a petition against 
the order of Mr. N. R. Misra, Deputy 
Magistrate of Gaya, passed by him on the 
7th of September 1916, convicting the peti- 
tioner under section 273 (1) cf the Bengal 
Municipal Act, Act HI of 1834, and sen- 
tencing him to a fine of Rs. 10. 

The petitioner has come direct to this 
Court praying for a reversal of the said 
order of conviction and sentence. The facts 
appear to be as follows: —~ 


The petitioner has a certain house situated 
on the Railway Road in the town of Gaya 
and within the Municipality of Gaya. The 
front portion of his house caught fire and 
was burnt down towards the endof March 
1916. As a result of the fire the roof of 
the front portion of his house felldown. On 
April the Ist, 1916, he applied to the 
Chairman of the Municipality of Gaya for 
permission to rebuild the front portion of 
his bouse. He wanted to replace the roof 
on pucca pillars in the place of wooden ones 
This 
petition was rejected by the Municipality 
on the 6th of April for want of a proper 
plan, which is required by the Municipal Law 
to be annexed to such petitions. On April 
17th or 18th he made another application 
to the Municipality repeating his prayer for 
permission to rebuild the front portion of 
his house. In that petition he stated that 
he had already constructed four peca pillars 
on the site of the old wooden pillars, as 
he thought that immediate construction of 
the pucca pillars was necessary to prevent 
another fire to his house. In this petition 
he says further that he constructed the said 
pucca pillars in anticipation of permission 
by the Municipality. This petition was also 
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rejected by the Chairman of the Municipality 
on the 16th of May. In the meentime a 
notice, dated the llth of April 1916, was 
served upon him by the Municipality on 
15th April 1916 toremove the pucca pillars 
that be had constructed without the permis- 
sion of the Municipality. This notice has not 
been produced or exhibited in the case, but 
the notice that was served upon the petitioner. 
has been produced here by the learned Counsel 
appearing for him ard itis objected to by 
the learned. Deputy Government Advocate, 
who opposes the applicant’s -petition for 
revision. In pursnance of that notice the 
petitioner preferred an objection to the removal 
of the pillars constructed by him. The 
objection was pending at the time the pro- 
secution was started and has since been disposed 
of. The Vice-Chairman ofthe Municipality 
sanctioned the prosecution of the petitioner 
under section 273 (1) of the Act and a com- 
plaint petition was uccordingly filed by the 
Overseer of the Municipality. He was ex- 
amined on cath on this complaint petition 
on the 19th of July and the accused was 
summoned to appear before the Magistrate, 
who after the trial of the case convicted him 
under section 273 (1) of the Act. 

On behalf ‘of the petitioner it is contended 
that the prosecution was started not under 
section 140 (1) (a) of the Code of Criminal 
Procedure, but under section 190 (1) (e) of 
the Code, and inasmuch as the conditions set 
forth in section 191 in respect of prosecu- 
tions started under section 190 (1) (ò 
were not fulfilled, the prosecution was with- 
out any jurisdiction. Ido notsee that there 
is any force in this contention of the learmd 
Counsel for the petitioner. As already stated 
above, the prosecution was started on the 
complaint of the Overseer who was a Munici- 
pal servant, and he was examined on oath 
by the Magistrate who took cognizance of 
the case. . The prosecution was, therefore, 
initiated under section 190 (1) (a). This 
contention is, therefore, overruled. The Magis- 
trate Mr. Misra was empowered to take 
cognizance of offences under the Municipal 
Act. 

Another technical objection has been taken 
to the validity of the prosecution. It is 
this, That the Vice-Chairman of the Munici- 
pality who sanctioned the prosecution under 
section 353 of the Act was not empowered 
to dose by the Chairman of the Municirality, 
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as is required by section 45 of the Aet 
Section 353 of the Act requires that pro- 
secutions under the Act shall be instituted 
only with the order or consent of the 
Commissioner. Section 44 of the Act autho- 
rises the Chairman of the Municipality to 
exercise all the powers vested by the Act 
in the Commissioners. The Chairman of the 
Municipality may by a writtenorder delegate 
to the Vice-Chairman any duties and powers 
of a Chairman as defined in the Act, subject 
to such restrictions as may seem fit to him, 
and may at apy time by a written order 
withdraw or modify the same, vide section 
45. Under section 23 of the Act read with 
Schedule II of it the District Magistrate 
ex-eficio is the Chairman of the Municipality. 
Mr. Whitty, the District Magistrate of Gaya, 
was ex-<ficio Chairman of the said Manici- 
pality up to April 1916 and Mr. Hubback 
is the present Chairman of the Manici- 
pality. Mr. Whitty as Chairman of the 
Gaya Municipality delegated to the Vice- 
Chairman certain powers that he was em- 
powered to exercise under section 45 of the 
Act. This delegation was by means of a 
written order of the Chairman, Item No. 
68 of the order is in respeet of sanction 
to prosecute for any cffence committed 
under the Bengal Municipal Act or any 


bye-law. This written order of delegation 
was called for by the petitioner in the 
lower Court and was produced by the 


Vice-Chairman of the Municipality who 
has been examined in this case, but it was 
not exhibited and placed on the record. 
It was, however, as reported by the 
District Magistrate in his explanation, 
shown to the accused and his representative 
in the lower Court. lt was contended in 
this Court that there was no such delega- 
tion of the powers of the Chairman to the 
Vice-Chairman by a written order as 
required by section 45 of the Act. To 
meet this objection the Deputy 
Government Advocate has produced to-day 
a written order of delegation. it is now 
conceded by the learned Counsel for the 
petitioner that this order was produced and 
shown to his ‘client in the first Uourt. 
There is no doubt that the Vice-Chairman of 
the Municipality has been empowered to give 
sanction for the prosecution of offences under 
the Municipal Act. It is contended, how- 
ever, on behalf of the petitioner that this 
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order of delegation is not valid as the 
Chairman of the Municipality, Mr, Whitty, 
who delegated the powers, ceased to be the 
Chairman of the Gaya Municipality at the 
time when the prosecution was started, It 
is urged that there should have been a 
fresh delegation of powers by the present 
Chairman of the Municipality ani that the 
delegation given by Mr. Waitty has become 
inoperative. Section 45, however, says that 
the Chairman of the Municipality may at 
any time by a written order withdraw or 
modify the same. The Vice-Chairman to 
whom the powers were delegated continues 
to be the Vice-Chairman of the Municipality 
‘and was the Vice-Chairman at the time 
when he gaye sanction for the prosecution 
of the petitioner. In my view so long as 
that delegation is not withdrawn by a written 
order of the Chairman who succeeded Mr. 
Whitty, the delegation will continue to be 
operative. I, therefore, hold that the sanction 
to prosecute has been properly given by the 
Vice-Chairman of the Municipality and that 
there is no substance in this contention also 
of the learned Counsel. 

The third ground of objection to the pro- 
secution urged by the learned Counsel for 
the petitioner is this:—in pursuance of 
the notice calling upon the petitioner ta 
remove the pillars he filed certain objec- 
tions before the Municipality under section 
176. The said objections of his were not 
disposed of when the prosecution was start- 
ed and hence the prosecution is bad. This 
again is a ground which does not commend 
itself to me to be tenable. The petitioner 
has been prosecuted under section 273 (1) of 
the Act for having constructed the pucca 
pillars, inother words, for having begun to build 
or re-build the house without having obtained 
the permission of the Municipality to do so. 
The petitioner commenced to build his house 
in anticipation of the sanction of the Muni- 
cipality and had already constructed the 
pucca pillars. The Municipality served upon 
him a notice to remove the pucca pillars 
under section 238, The Municipality has 
also prosecnted him for having built 
those pillars without its sanction. It 
appears to me that the two courses adopted 
by the Municipality are within the powers 
given to it by the Statute. The Municipality 
can require the pillars to be removed and 
also prosecute the petitioner for haying 
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built the pillars without the permission of 
the Municipality. If he fails to remove 
the pillars that would also be un offence 
under section 271, and has nothing to do 
with the offence that was already committed 
by him, namely, the construction of the 
pillars without proper sanction of the Muni- 
cipality. T, therefore, hold that the fact that 
the objection to the removal of the pillars 
was pending at the time the prosecution was 
started is no bar to the initiation of the pro- 
secution. < 

The last ground taken by the learned 
Counsel ig that the construction of the pillars 
was only the repairing of the house that 
had fallen down and does not come under 
the words “erect” or “re-erect any house” 
under section 240 of the Act. Learned 
Counsel for the petitioner contends that the 
pillars were constructed exactly on the site 
on which the old pillars stood and there- 
fore if was not any material alteration or 
enlargement of the building under that sec- 
tion: A reference to the two petitions for 
permission to the Municipality filed by the 
petitioner will show that the old wooden 
pillars with the balcony that stood onthe 
pillars bad been burnt down and the roof 
of the front portion of bis house had fallen 
down. He wanted to build anew the pillars, 
the baleony and the roof that existed before 
the fire took place. He was, therefore, go- 
ing to re-erect the front portion of his 
house. I do not for a moment doubt that 
rebuilding the pillars, the balcony and put- 
ting up the roof of the front of the house 
would not be simple repairs tothe house. 
The entire frontage of his house had fallen 
down and surely the rebnilding of it would 
be the re-erecting of the front portion of 
the house in the literal sense of the word 
“re-erect.” Section 738 of the Act requires 
that any person wanting to erect or re- 
erect a house shall take permission of the 
Municipality. The expressions “erect” or 
“ye-erect any house” have been defined in 
section 240 of the Act as including (a) any 
material alteration or enlargement of any 
building, (b) such alterations of the internal 
arrangements of a house as effect an alter. 
ation of its drainage or sanitary arrange- 
ments, or affect its stability. The definition 
is by no means exhaustive as the word 
“Snelude” in this section would show. Learn- 
ed Counsel has referred to the ruling re- 
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ported as Emperor v. Mathura Prasad (1). 
In that case Mathura Prasad had made ad- 
ditions to his house by building a second 
story to his existing house. It was held 
that that was notan addition to the house 
and tke conviction was set aside. That was 


a case ofreference by the Sessions. Judge ` 


of Tirhoot where the opposite party, the 
Crown, was not represented. It appears to 
me that the attention of tke learned Judges 
in that case was not drawn to the words 
“enlargement of any buildings” in clause (a) 
of section 24) of the Act. Besides the 
Judges in that case feem to have thought that 
obstruction or encroachment on roads was 
necessarily connected with a question of this 


kind. However, the facts of that case are 
quite different from the facts of the 
present case. In the case of Emperor v. 


Mathura Prasad (1) an addition to the 
` house was being made by constructing 
a second story to the honse. In the present 
ease a portion of the house having fallen 
down was being re-constructed. I think that 
rebuilding of the front of the house con- 
sisting cf the pillars, the balcony and the 
roof would constitute “the re-erecting of the 
house, it may be on the same site. The 
ruling reported as Krishnojt Narayan Pokshe 
v. Municipality of Tasagaon ‘2°, relied 
upon by the learned Couusel for the 
petitioner, has no application as in section 
83 of the District Municipal Act, VI of 
1873 (Bombay), the werd “re-erect” does 
not occur. The petitioner began to re-erect 
the front portion of his house without 
obtaining proper sanction of the Municipality 
which as a matter of fact was refused. He 
has, therefore, contravened the provisions of 
section 238 and was clearly liable under see- 
tion 278 (1), for beginning to build the house 
without such sanction. The conviction, there- 
fore, is right, I decline to interfere with the. 
order made by the Magistrate. 


Petition dismissed. 
(1) 290. 491. 
(2) 1& B. 547; 9 Ind. Dee. (x. s.) 874. 
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ALLAHABAD HIGH COURT. ` 
CURIMINAL Revision No. 949 or 1916. 
January 10, 1917. 
Present:—Justice Sir George Knox, Kr. 
PIARE LAL—Accusen—APpeLicint 


versus 


EMPEROR—Obpposite PARTY. 

U. P. Municipalities Act (If of 1916), ss. 
(11), construction of —“Occupier’, meaning of—Inter- 
pretation of Statutes. 

The U. P. Municipal Act is a Local Act and must be 
ae coustrued' in favour of the subject. [p. 309, 
col. 2 

Semble.—A person who is held responsible for the 
up-kecp and cleanliness ofa temple and all work 
connected with itis not the “occupier” of if within 
the meaning of section 274 of the IJ. P. Municipalities 
Act. Üp. 309, col 1.] 


Application for - revision of the ap- 
pellate order of the District Magistrate, 
Muttra, dated the 19th October 1916, 
upholding the order of a Magistrate, 3rd 
class, Muttra, dated the 30th August 1916. 

FACTS.—The aceused Piare Lal was 
charged under section 276 of Act II of 
1916 with allowing rubbish to accumulate 
behind a “temple of which 
mukhtar-am and general supervisor, 
was sentenced to pay a fine of Rs. 
It was not proved that he actually lived 
in the temple. The District Magistrate 


and 


274, 2, 


he was the 


20, 


in appeal observed that section 276 of. 
the Act related to sewage and ‘the proper’ 


section to convict 


under was section 274° 


of the same Act, and upheld the sentence 


passed by the first Court. 


Mr. Guizart Lal, for the Applicant.-—The" 


accused, whois a mukhtar-am and super- 
visor of the temple and looks after the 
eases and proceedings in connection with 
ig could not 
Section 274 of the U. P. Municipalities Act 
(IL of -1916 ) lays down that an ‘oecupier’ 
should be held resporsible for an offence 
under that section. No exhaustive defini- 


legally be held responsible.’ 


tion of the word ‘occupier’ is given in the’ 
Act, though in section 2, clanse (11), it is” 


includes 
The accused 
the ordinary- 
is used nor is 


laid down that ‘occupier’ 
owner in actual occupation. 
is neither an ‘oceupier’ in 
sense iu which the word 
he the owner in actual occupation. 
proper person to be convicted would be 
a person who actually lives in the temple. 
Mr. R. Malcomson, 
meut Advocate, for the Corwn.—It has 


the ° 


Tho. 


Assistant Govern- ' 


3 
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been found by the Courts below that the 
accused is the person in charge of the 
temple and that he is responsible for its 
cleanliness and ` general supervision. A 
strict interpretation of the word ‘occupier’ 
would defeat the intention of the legisla- 
ture. 

[ Knox, Jaya yon got anything i in the 
Act which shows that ‘occupier’ includes 
also the agent Pl: 

No, there is nothing to Show this. 

[His Lordship .then referred to Murray’s 
Dictionary for the meaning of the word 
‘occupier’ |. ih 


JUDGMENT.—One Piare Lal has been 
convicted of an offence under section 274 
of the United Provinces Municipalities Act 
of 1916 and sentenced to pay a fine of 
Rs. 20. He has applied to this Court in 
revision and contends that he is not an 
‘occupier’ of the building from which 
rubbish has been thrown into one of ‘the 
streets of Muttra. The District Magistrate, 
who upheld the order of the Trying 
Magistrate, in his judgment says that "it 
is clear to me from the evidence on this 
file and connected Municipal files that the 
late adhtkart held Piare Lal responsible 
for the upkeep and cleanliness of the 
temple and all work connected with it,” 
This, In my opinion, does not bring Piare 
Lal within the term “cecupier” as used in 
the Act above mentioned. In section 2, 
clause (11), of the Act a definition is given 
of the word “cecupier” and we are told 


that it includes an owner in actual occupa-. 


tion of his own land or building. Piare 
Lal certainly cannot come under this 
meaning of the word “occupier”. The 


definition, however, is not exhaustive, and 
it remains to be seen whether this word 
cannot be properly held to include a per: 
son holding the position of Piare Lal. 
No definition from any legal dictionary 
has been plased before me, and I have 
had to resort to the meaning of the word 
as ordinarily used in the English language. 

For this perhaps Mr. Murray is the best 
` authority, and on consulting his dictionary 
I find that “ceeupier” is a person who 
takes or holds or is in actual possession 
of a piece of property such as house or 
land. This is the only meaning of the 
several meninges given Įm the diotionary 
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which can in any way be applieà to the 
present case. Even if the word ‘occupier’ 
could be held fo cover Piare Lal becanse 
he is responsible for the upkeep and clean- 
liness of the temple and all work connected 
with it, all that we have on the record is 
_adhwkart held Piare Lal re- 
sponsible. for this.. There is a present 
adhikari named Chhagan Lal. Thére ia 
nothing in the judgment ‘to show that 
Chhagan Lal holds Piare Lal responsible 
for these several works. I am not satisfied 
that Piare Lal can in any sense bə con- 
sidered to be the occupier of this temple. 
The Municipal Act is a Local Act and must 
be strictly construed in favour of the sub- 


ject. The offence of which Piare Lal has 
been convicted is not established by the 
evidence. I set aside the conviction and 
order passed under section 274 of the 


, Municipalities Act. 
“be refended. . 


The fine, if paid, « will 


Conviction set aside. 


MADRAS HIGH COURT. 
- Caminat MISCELLANEOUS Petron No, 309 
or 1916. 

December 22, 1916, 
Present:—Justice Sir William Ayling, Kr., 
and Mr. Justice Seshagiri Aiyar. 
Inve NATARAJA PATHAN—Accosep 


— PETITIONER. 

Criminal Procedure Code (Act V of 1898), s. 195— 
Sanction to prosecute— Letter from Sub-Inspector of Police 
to Magistrate, whether application—Correspondence 
between Magistrate and Police—Irregularity. 

Petitioner in hi3 evidencce before a Magistrate 
denied the fact of his examination by the Police. 
Thereupon a Sub-Inspector of Police wrote a letter 
to the Magistrate praying for sanction to prosecute 
petitioner for giving false evidence. A correspond- 
ence took place between the Magistrate and the 
Police, and notice was issued to the petitioner who 
filed a counter-petition. This counter-petition was 
also sent by the Magistrate to the Police for remarks, 
and on the receipt of the latter the Magistrate grant- 
ed the sanction asked for by the Police: 

Held, (1) that the letter of the Sub-Inspector to 
the Magistrate was an application within the meaning 
of section 195 of the Criminal Procedure Code; [p. 
811, col. 2.] 

(2) (Seshagiri diyar, J., dissenting) that the Magis- 
trate did not in any way act wrongly in referring to 
the Police records and in granting the sanction. “Tp. 
810, cols. 1 & 2.] 


34 2 ais, Ta i +s a 
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Per Seshagiri diyar, J.—Sanctioning a prosecution 
for an offence is a judicial act, and the party to whose 
prejudice itis done must be previously heard and a 
judgment formed upon legal evidence. [p. 312, cols. 
16 2.14 

Queen-Empress v. Sheik Beari, 10 M. 282; 2 Weir 
181: 3 Ind. Dec. ix. s.) 914, followed. 

The Magistrate in this case committed serious 
irregularities which prejudiced the accused, and his 
order granting sanction was, therefore, bad. [p. 312, 
col. 1; p. 313, col 1.] 

Petition praying that in the circumstances 
stated therein, the High Court will be 

‘pleased to revise the order of the Court 
of Session of the South Areot Division, 
in Criminal Miscellaneous Petition No. 7 
of 1916, confirming the order of the Court 
of the District Magistrate of South Arcot, 
refusing to revoke the sanction granted 
by the 2nd Class Magistrate, Tindivanam, 
in his proceedings in Calendar Case No. 
117 of 1915. 


Messrs. T. R. Ramachandra Aiyar and C.. 


Padmanabha Atyangar, for the Petitioner. 

The Public Prosecutor, for the Crown. 

ORDER. 

Artine, J—-The petitioner in this case 
was a prosecution witness in Calendar Case 
No. 117 of 1915 on the file of the 
Stationary -Sub-Magistrate of Tindivanam; 
and, in the course of his deposition, stated 
that he had not been examined (in connec- 
tion with that case) by the Police Sub- 


Inspector or any other Poliee Officer. 
On the application of the Police, the 
Sub-Magistrate, holding that he had 


intentionally perjured himself in respect 
of the above statement, sanctioned his 
prosecution for perjury under section 195 
of the Code of Criminal Procedure. 

Petitioner, after appealing in vain to 
the District Magistrate and the Sessions 
Judge of South Arcot, has filed a third 
appeal to this Court. 

I am unable to discover any ground for 
setting aside the sanction. The Magistrate’s 
conclusion is based mainly on the sworn 
deposition of Sub-Inspector Venkoji Rao, 
who deposed in the same case that be 
did examine petitioner. But it appears that 
there are Police records to support the 
Sub-Inspector’s statement. It is suggested 
that these may not be admissible in evidence 
in the criminal trial; but however this 
may be,—and Z express no opinion on it— 
the Magistrate did not, in my opinion, do 
wrong in referring to these records in 
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connection with the sanction order. The 
recorded deposition of the Sub-Inspector 
is indisputably legal evidence; and as far 
as I can judge, the Stationary Sub-Magis- 
trate would not have been justified in 
refusing sanction either on the ground 
that the prosecution had no reasonable 
chance of success or that if was inexpedient 
in the public interests. 

It has been suggested that petitioner 
may not have understood that he was 
being examined by the Snb-Inspestor: and 
that he may have had some other Sub- 
Inspector than Venkoji Rao in his mind. 
Neither of these suggestions was made in 
his counter-petition and while I do not 
wish to prejudice him in putting these 
pleas forward in his trial, I may say 
that I do not think thev constitute sufficient 
ground for refusing sanction. 


Much stress bas been laid by the learned 
Vakil for petitioner on the Magistrate’s 
procedure: and in particular, on two in- 
termediate references which he made to 
the Police and on his delay in passing 
orders. The frat reference dated 5th July 
1905 calling for fuller information as to the 
nature af the alleged examination by the Sub- 
Inspector was, in my opinion, entirely proper 
and reasonable. The propriety of the Magis- 
trate’s endorsement dated 8ist August 1915 
forwarding petitioner’s counter-petition to 
the Sub-Inspector for remarks is more 
open to question. It was an unusual 
measure, and, as far as I aan see, un- 


. necessary; and it has naturally been attacked 


by petitioner as indicating the Magistrate’s 
sabservience to the Police. But I do not 
think it necessarily indicates anything of 
the sort: or that, either from this or 
from the subsequent delay in passing 
orders, it oan be inferred that the opinions 
expressed in the Magistrate’s order of 
sanction were not bona fide held by him. 


Still less can I hold that petitioner 
was prejudiced by being unable to put 
forward a proper defence. He appears to 
have had every opportunity of explaining 
away his deposition. Mr. Ramachandra 
Aiyar conceded that when submirting his 
counter-petition he must have known the 
nature of the charge against him and 
presumably the purport of the first Police 
application, It is not necessary that h 
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should know the nature of the Police 
records subsequently referred to. 

I have already alluded to the fact that 
this is a third appeal 
arguments have been very fully consider- 
ed by the Sessions Judge. f do not 
think we should interfere at this stage 
except on very strong grounds indeed; and 
I may add that the usual argument against 
unnecessarily subjecting petitioner to the 
inconvenience of a crimina] prosecution is 
here wanting. We are informed that not 
only has the prosecution been instituted; 
but that a charge has actually been framed 
against petitioner. 

1 regret that in consequence of the 
nature of the argument addressed to us 
by petitioner’s Vakil, I have been compelled 
to deal to some extent with arguments, 
which might be addressed to the Trying Ma- 
gistrate and on which I should have much 
preferred not to touch. I have no doubt, 
however, that they will receive the fullest 
consideration at his hands; and that it 
will be understood that what I have said 
above is only in relation to those 
arguments as were addressed to us regarding 
the present application. 

I would dismiss the appeal. 

SESAAGIRI Alyas, J.- I regret to have to 
differ. Sanction was accorded in this case 
to prosecute the petitioner under section 
193 of the Indian Penal Code. It was 
confirmed in appeal by the District Ma- 
gistrate and subsequently by the 
Sessions Judge of South Arcot. This 
is practically a third appeal from the 
original order. These considerations make 
me hesitate a great deal whether we should 
interfere with the order. But the circum- 
stances of the case are so peculiar and its 
confirmation is calculated to involve the 
condonation of snch serious irregularities, 
that I have come to the conclusion that 
the order should be set aside. 

The facts which led up to the applica- 
tion for sanction dre as follows:—There 
was ‘a charge of causing grievous hurt 
against a relation of the aceused. During 
the course of the Police enquiry, it is 
alleged that the accused was examined by 
he Police onthe 22ud January 1915. When 
he. grievous hurt case came before the 
pub- Pacers: the sccused was examined 
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as the 4th witness forthe prosecution. In 
the course of his deposition he denied that 
he was examined by the Police. It was in 
consequence of this denial that an applica- 
tion was made on the 3lst May 1915 by 
the Police for sanction against the accused. 
The so-called applicaticnis a letter written 
to the Stationary Snob-Magistrate of Tindiva. 
nam by the Suab-Lnspector of Police. I am 
willing to concede that this letter may be 
regarded as an application. What followed 
upon this letter is somewhat extraordinary, 
The letter was returned to the Police on 
the 6th June with the endorsement that 
the records in the Calendar Case (mean- 
ing the grievous hurt case) were before 
the joint Magistrate in connection with the 
appeal. On the 7th Jane, the Sab- Inspector 
returned back the letter, stating “that the 
paper may be kept pending for dispcsal 
after the receipt of the records from the 
Joint Magistrate.” Thereupon, the Sab. Magis. 
trate endorsed upon the back of the letter: 
“Await return of the records.” This was on 
the 8th June 115, On the 5th July 1915, 
the Sub- Magistrate returned the letter once 
again to the Sub-[nspector of Police with the 
followirg endorsement: “Returned to the 
Sub-Inspector of Police, Tindivanam, who is 
requested tostate if Nataraja Pathan was 
examined by him in detail, his statement 
recorded and signature taken, or whether he 
is only one of the individuals who appeared 
to have been examined together, with 
no definite statements recorded. If he falls 
under the latter class, there may be no 
chance of prosecuting him with success,” 
On the 7th July, the Sub-Inspector re. submit- 
ted the letter with these remarks: “Nataraja 
Pathan made a statement before the Police 
in the course of the investigation and as 
such no detailed statement under signature 
was taken under section 162 of the Criminal 
Procedure Code.” “The point for considers- 


‘tion is that he perjured in respect of the 


very examination by the Police—an offence 
under section 193 of the Indian Penal Code— 
which will be pursued in the Court of Joint 
Magistrate. Sanction may-be kindly accord- 
ed.” A good portion of the 2nd paragraph is 
unintelligibleto me. After this, apparently, 

notice was issued to the accused on the }zth 
August 1915, asking him to appear and show 
cause on ` the l¥th August 1ly.d, On the 
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latter date, the accused submitted a counter- 
petition to the effect that he was not examin- 
ed and that there were no grounds for grant- 
ing sanction against him, On the 3lst 
August, the Sub-Magistrate sent the counter- 
petitioner to the Sub-Inspector of Police with 
the endorsement “forwarded to the Sub- 
Inspector of Police, Tindivanam, for remarks 
on the allegations contained herein.” The 
Sub-Inspector then wrote on the back of the 
counter-petition of the accused his explana- 
tion.on the points raised by the accused. 
This was sent to the Magistrate on the lith 
September 1915. For sometime after that, 
the Magistrate seems to have been undecided 
as to whether on the materials placed before 
him, sanction. should be accorded or not. 
On the 1st November 1915, the Sub-Inspector 
of Police wrote to the Stationary Sub- 
Magistrate a letter in which he says: ‘before 
the petition is finally disposed of, I would 
urge that the fact of examination of witness 
Nataraja Pathan by the Police is proved” 
in a particular way. Although the letter 
purports to have been written on the Ist 
November, apparently it was not sent until 
the 21st November. Even after this, the 
Sub-Magistrate did not grant sanction. 
Then on the l4th December 1915, the 
Sub-Inspector again wrote a letter to the 


Sub-Magistrate in which he says: “I beg’ 


you will be good enough to enlighten me 
as to how the petition was disposed of and 
a copy of an order passed thereon may be 
granted to me.” He ends by saying, “several 
of my former reminders not having been 
responded to, this has been submitted through 
the District Superintendent of Police”. On 
the letter itself, there is an endorsement 
by the District Superintendent of Police: 
“ Forwarded with a request that the Srb- 
Magistrate will kindly dispose of this refer- 
ence at an early date.” Finally the Sub- 
Magistrate granted the sanction on the 
30th December 1915 when the Court was 
closed for Christmas holidays. 

On this statement of facts it seems to 
me that there has been material irregu- 
larity in the enquiry which preceded the 
sanction. As was pointed outin Queen- 
Empress v. Shetk Beart (1) by a Bench of 
five Judges, “sanctioning a prosecution for 
an cfferce is a judicial act and the party 


(1) 10M, 232; 2 Weir 181; 3 Ind. Dec. (xN. s.) 914, 
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to whose prejudice it is done, must be 
previously heard and a judgment formed 
upon legal evidence”. Can it be said 
in this case that the accused was fully 
heard and that there has been a judicial 
enquiry into the question whether there 
should be sanction against the accused or 
not. I totally disapprove of the way in 
whieh the Magistrate conducted the enquiry, 
He was not justified in opening up a 
correspondence with the Police upon a matter 
which ought to have been disposed of in 
open Court. He was not justified in send- 
ing up the counter-petition of the aecused 
for remarks to the Police,and in basing 
his judgment upon the remarks. He acted 
altogether irregularly in allowing himself 
to be influenced by the statements made 
behind the back of the accused. Upto 
this moment, the evidence supposed 
to have been given before the Police by 
the accused has not been put on the record. 
Iam not expressing any opinion as to 
whether the accused did make the statements 
or not, but 1 cannot help referring to a 
very curious statement made by the Sub- 
Inspector of Police in his letter of the Ist 
November, in which he says that the fact 
of the examination of witness Nataraja 
Pathan by the Police is proved also by 
the fact that on the date the statement 
of Nataraja Pathan was recorded in C. D, 
he turned upat station and gave a state- 
ment in writing that his cow strayed away.” 
The suggestion intended to be conveyed by 
the Sub-Inspector of Police is that even if 
there is any doubt as to Nataraja Pathan, 
the accused, having been independently 
examined in reference to the grievous hurt 
case, as he was undoubtedly present at the 
Police Station to prefer a complaint about 
his cow having been led away, he must be 
deemed to have been examined by the 
Police and that his denial in the witness- 
box before the Magistrate that he was 
not so examined by the Police amounts to 
giving false evidence. There ought to have 
been clear evidence as to whether Nataraja 
Pathan, the accused, was examined in 
connestion with the grievous hurt case or 
whether some stray questions were put to 
him by the Police when he was there to 
prefer a complaint about his cow having 
been carried eway, and yet no attempt 
Seems to Have beeu Lade by the Magistrate 
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to get at the records, which would show 
. that there was a real examination of the 
accused. The whole question turns upon 
what really did take place ab the Police 
Station, and the records furnished to the 
Court do not satisfy me that there was an 
examination of the accused. I must remark 
that the Magistrate put himself in the 
very undignified position of entering into 
a correspondence with the Police as to a 
matter which ought to have been disposed 
of judicially and in the presence of the 
accused. J am not satisfied that the accused 
has not been prejudiced by the extraordinary 
procedure of the Magistrate. I am clear 
that the enquiry does not satisfy the 
requirements laid down in (Queen-Hmpress 
y. Sheik Beart (1). f 
‘I would, therefore, set aside the order 
granting sanction. 6 
By rae Court.—As the result the petition 
is dismissed. 
Petition dismissed. 
Y, R. P, 


LOWER BURMA CHIEF COURT. 
CRrIMINAL Revision No. 329 or 1916. 
January 17, 1917. 
Present:—Mr. Justice Parlett. 
CHINTAPILI—Accusrp— APPLICANT 
versus 
EMPEROR rarousu NAGUR PILLAY 
—OOMPLAINANT— RESPONDENT. 

Workinan’s Breach of Contract Act (XIII of 1859), s. 
2— Order, form of-—Sentence. 

Under the first part of section 2 of the Workman’s 
Breach of Contract Act; the Magistrate should order 
the accused to repay the advance within a time to be 
fixed by the order His power to pass a sentence 
under the 2nd paragraph only arises when the accused 
has failed to comply with the order passed under 
the first paragraph. A 313, col. 2; p. 314, col. 1.] 

King-Emperor v, Periasawmy Achari, 2 L. B. R. 168 
and Karupanna v. Nada Nadan, 2 L. B. R. 300; 
1 Cr. L. J. 1018, referred to. 


Revision against the order of the first 
Additional Magistrate, Rangoon, sentencing 
the appellant to two months’ rigorous 
imprisonment or till Rs. 190-8 is sooner 
paid. 

ORDER.—The complainant’s case was that 
on 20th December 1915 he advanced Rs. 190-8 
to the accused, who entered into an agree- 
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ment to work for him as a coolie for three 
years; that he ab once absconded and never 
worked at all, and that, the agreement 
having been lost in a fire, he has taken 
advantage of that fact to deny the contract 
and the receipt of the advance. There was 
oral evidence, besides complainant’s, as to 
the agreement and the advance and in 
addition complainant produced an ac- 
knowledgment for a money order for Rs. 186 
despatched by accused to his brother in 
India abont the end of December 1913, 
and explained that it came to him as accused 
had disappeared and he had kept it, 
Accused not only denies the entire transac- 
tion, but says he does not even know the 
complainant: this is certainly false. He 
admits sending the money to his brother and 
as I understand his allegation, itis that he 
brought over 8 coolies for one Lingaya, a 
mistry under complainant, and turned them 
over to him; whereupon Lingaya paid the 
coolies money and the coolies paid it to 
accused, to re-imburse his expenses in 
bringing them over, and it was this money 
that he sent to his brother. Certainly 
Appadu, who spoke to the payment to accused 
by the coolies, was an imperfectly coached 
witness, and probably the other two are the 
same. Accused offers no _ explanations 
whatever asto complainant’s possession of 
the acknowledgment. Of Lingaya's eight 
coolies, he on 25th September, cited three, 
among them Nilati Appana. When they 
appeared on 29th September, they were 
arrested as Lingaya had filed complaints 
against them of the same nature as the 
present one. It is now urged that this 
action prevented them giving evidence for 
accused; he, or his Advocate, does not 
appear to have explained this in the lower 
Court, nordo | think it sufficient ground 
for not examining these witnesses and there 
is no explanation whatever given fer not 
citing any of the remaining five. It appears 
to me that complainant established a case 
for acensed to rebat and the latter’s defence 
was false. I shall, therefore, not interfere. 

I must point out, however, that the form of 
the Magistrate’s order was nst strictly 
correct. Heshould, under the first paragraph 
of section 2 of the Act, have ordered the 
accused to repay the advance within a time 
fixed by the order. His power to pass a 
sentence under the 2nd paragraph only arises 
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wher the uccused has failed to comply 
with the order passed under the first 
paragraph. This has been laid down in King- 
Emperor v. Periasawmy Achari (1) and 
Karwpanna vy. Mada Nadan (2). 


The Magistrate’s order, however, implies 
that accused was told he must pay the 
money and he said he was unable to do 
so, and accordingly was sentenced to jail: the 
order was made on 7th October and accused 
was granted bail on 7th November, so he 
has had ample time to pay the money by 
now and he is clearly not without some 
means. A sentence of imprisonment could, 
therefore, properly be passed now and that 
being sol dismiss this application, and 
direct that the bail bond be sancelled and 
the accused remanded to jail to serve out 
the rest of the sentence, unless he shall 
sooner pay the amount ordered. 


Application dismissed. 


0; 1 Or. L. J. 1018. 


PUNJAB CHIEF COURT. 
CORIMINAL APPEAL No. 271 or 1916. 
October 23, 1916, 

Present: —Mr. Justice Scott-Smith and 
Mr. Justice Leslie Jones. 

TU LSI—Convicr—AppeLLant 
versus 
EMPERO R— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 234, 
289 - Joint trial—Misjoinder of charges—‘Transaction’, 
meaning of —Penal Code (Act XLV of 1860), ss. 420, 
467, 472, 109. 

Section 244 of the Criminal Procedure Code applies 
to the case of one accused person only.[p. 318, col. 1.] 

Budhai Sheikh v. Emperor, 33 C. 292; UC W. N. 32; 
3 Cr. L.J. 126 and Mahbub Ali v, Emperor, 10 Ind. Cas. 
331; 87 P. W. R. 1911 Cr; 168 P. L. R. 1911; 12 Cr. L. 
J. 266, referred to. 

The word “transaction” , a8 used in section 239, 
Criminal Procedure Code, means “carrying through”, 
and suggests not necessarily proximity intime so 
much as continuity of action aud purpose. [p. 315, 
cols. 1 & 2.] 

Emperor v. Datto Hanmant Shahapurkar, 30 B. 49; 7 
Bom. L. R. 638; 2 Cr. L. J. 578 and Karm Singh v. 
Emperor, 10 Ind. Cas. 63; 28 P. W. R. 1911 Cr; 122 P. 
L. R. 1911, 12 Or, L. J. 205, referred to. 

Five persons D., b H, T, and K. were convicted in 
a}joint trial of the following offences Tes pechiy ely: 
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D. of (1) forgery under section 467, Indian Penal 
Code, (2) counterfeiting seals under section 472, 
Indian Penal Code, and (3) three offences of cheating 
committed on the L>th, Zuth, and 2lst of the same 
month. 

L. of (1) abetment of the forgery aforesaid, and 
(2) the offences of cheating aforesaid. 

H. and T. of (1) abetment of the forgery, and (2) 
abetment of the offences of cheating. 

K. of (i) the forgery, and (2) abotment of ihe 
offences of cheating 

It was found that D. alone was concerned in counter- 
feiting the seals, and that the rest of the accused 
joined him subsequentiy in a conspiracy to cheat, 
ard forged certain receipts: 

dield, (1) that the forgery and the cheating were 
committed in the same transaction, and, therefore, 
all five accused could be tried jointly for those offences 
under the provisions of section 284 of the criminal 
Procedure Code: [p 315, col. z.] 

(2) that the offence of counterfeiting seals was not 
committed in the same transaction, and, therefore, 
the trial of that offence alung with the other offences 
rendered the whole trial illegal, [p. 316, col, 1.] 

Appeal from the order of the District 
Magistrate, Lyallpur, dated the 3ist March 
1916, convicting the appellant. 

Mr.. Daulat Ram, for the Appellant. 

Mr. Herbert, Assistant Legal Remem- 


brancer, for the Respondent. 


JUDGMENT.—This judgment disposes of 
the following five appeals:— 

(1) No. 271 of 1916, Tulsi Appellant, 

(2) No. 292 of 1916, Kabir Din Appellant, 

(3) No. 309 of 1916, Dial Singh Appellant, 

(4) No. 845 of 1916, Lallu Appellant, and 

(5) No. 359 of 1916, Hukman Appellant. 

These five persons have been convicted in a 
joint trial of the following offences: 


Dial Singh 


(1) of forgery of railway receipts on the 
17th of December 1915 under section 467, 
Indian Penal Code; 

(2) of counterfeiting seals at Lahore on 
or about the 15th October 1915 under section 
472, Indian Penal Code; and 

(3) of three offences of cheating under 
section 420, Indian Penal Code, committed 
on the 18th, 20th and. 2lst of December 
1915. 


Lallu 


(1) of abetment of forgery of the railway 
receipts under sections 467/109, Indian Penal 
Code; and 

(z) of the offences of cheating aforesaid. 

Hukmam and Tulsi have been convicted 

(1) of abetment of forgery of the railway 
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receipts urder sections 467/109, Indian Penal 
Code; and 

(2) of abetment of the aforesaid offences 
of cheating under sections 420/109, Indian 
Penal Code. 

Kabir Din has been convicted 

(1) of forging the railway receipts under 
section 467, Indian Penal Code; and 


(2) of abetment of the aforesaid offences of 


cheating under sections 420/109, Indian 
Penal Cade. 
Mr. Beechey in arguing. the case for 


his client, Kabir Din, urges that the trial 
was illegal by reason of misjoinder of charges. 
His first argument was that though Kabir 
Din might have been tried at one trial for 
three offences of cheating committed within 
the period of one year, he could not have 
been tried along with others for three such 
offences. His argument is that section 234, 
Criminal Procedure Code, applies to the case 
of one accused person only. There is ample 
authority in support of this proposition, includ- 
ing Budhai Sheikh v. &mperor (1) and Mahbub 
Ali yv. Emperor (2). Mr. Herbert, who 
supported the convictions on behalf of 
Government, did not contest this proposi- 
tion, but urged that the trial was legal by 
reason of section 239, Criminal Procedure 
Code, which lays down that “When more 
persons than one are accused of the same 
offence or of different offences committed in 
the same transaction, or when one person is 
accused of committing any offence, and 
another of abetment of, or attempt to commit, 
such offence, they may be charged and tried 
together or separately, as the Court thinks 
fit.” 

The only question in our opinion is whe- 
ther all the offences of which the various 
accused have been tried in the present case 
can be said to have been committed in the 
some transaction. 

The word “transaction” is not defined in 
the Criminal Procedure Code butas pointed 
out in Emperor v. Datto Hanmant Shahapurkar 
(3), “the word ‘transaction’? means varying 
through’ and suggest, we think, not neces- 


(1) 330 292; 10 0. W. N. 82: 3 Cr, D, J, 126, 

(2) 10 Ind Cas. 38l; 87 P, W. R. 1911 Cr; 168 P. 
L. R 1913; 12 Cr. L. J. 266. 

(3) 50 B. 49 at p. 64; 7 Bom. L. R. 683; 2 Cr. L. J. 
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sarily proximity in time so mnch as continuity 
of action and purpsse.” At page 55 the 
learned Judges remark: “We think the founda- 
tion for the procedure in that section is the 
association of two persons concurring from 
start to finish to attain the sameend. No 
docbt, if it were attempted to associate in 
the trial a person who had no connection 
whatever with the transaction at a time when 
one ormore of the series of the acts alleged had 
been done, then it might be urged that would 
be outside the provisions of the section.” In 
the case reported as Karm Singh y. Emperor 
(4) the question whether the distinct offences 
of cheating have been committed in the same 
transaction has been considered, and it was 
held in that case that there was no continuity 
between the three acts of cheating and that, 
therefore, they could not be said to have been 
committed in the same transaction, Now, 
the allegation in the present case is that the 
five appellants entered into a conspiracy to 
cheat. In accordance with the conspiracy 
they forged railway receipts on the 17th 
December 1915 and these receipts were 
used, some of them on the 18th of Decem- 
ber, some on the 20th and some on the 
21st of December, in order to obtain money 


from the same persons by sheating. The 
fraud was not complete until all the 
railway receipts had been used. We have 


no difficulty in holding that under these 
circumstances there was continuity of action 
and purpose and that the three offences of 
cheating along with that of forgery were 


committed in the course of the same 
transaction. 

But it appears to us that the alleged 
offence of counterfeiting seals at Lahore 
on or about the 15th of October 19 5 
was not committed in the same tran- 
saction. The evidence is to the affect 
that those seals were counterfeited by 


Dial Singh appellant and Arjan approver 
in order to commit a fraud at Sargodha 
about that time. The evidence shows that 
the fraud was attempted but was not 
earried through. The conspiracy which led 
to the offences of cheating now charged 
was quite a separate one and the seals 
counterfeited in Oc ober were simply used 


(4) 10 Ind. Cas. 63: 28 P. W.R. 1911 Cr., 122 p, 
L. R. 1911; 12 Cr. L, J. 208. 
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because they were in Dial Singh’s posses- 
sion, At the time when those seals are 
said to have been counterfeited, none of 
the appellants with the exception of Dial 
Sing took part in any conspiracy to com- 
mit fraud. They all joined subsequently 
in a new conspiracy. There was no con- 
tinnity of action and purpose between the 
counterfeiting of the seals and the other 
offences of which the appellants have been 
convicted in the present case. As remarked 
in the words of the Bombay case [Emperor v. 
Datto Hanmant Shahapurkar (3)], the appel- 
lants, with the exception of Dial Singh, had 
no connection whatever with the transaction 
at the time when the seals are said to 
have been counterfeited. We, therefore. must 
hold that the trial of the offence of 
counterfeiting the seals along with other 
offences renders the whole trial illegal. 


We, therefore, accept all the appeals 
and setting aside the convictions and 
sentences direct that the appellanis be 
re-tried according to law. Kabir Din, who 
was released on bail by order of this 
Court, may remain on bail. The other 
appellants will be transferred to the judicial 
lock up. 
Conviction set aside; Re-trial ordered. 


LOWER BURMA CHIEF COURT. 
Crrminan Appeat No. 1064 or 1916. 
January 16, 1917. 
Present: —Mr. Justice Ormond. 
NGA TUN NYEHIN—Acccsep—AppeLuant 
versus 
EMPEROR — RESPONDENT, 

Penal Code (Act XLV of 1860), ss. 96, 99 (4), 204 
—Right of private defence, extent of —Inflicling more 
harm than is necessary—~Offence. 

One G. was being chased by the village headman 
and his party when he was met by the accused who 
triedto stop him. @.hithim onthe head witha bamboo, 
and the acoused in return gave G. a fatal blow 
on the neck, which severed his carotid artery and 
caused his death: 

Held, that the aconsed had exceeded his right of 
private defence, and was liable to conviction under 
the first part of section 304, Indian Penal Code, but 
not under the second part. 

Shwe Ein v. King-Emperor, 3 L. B, R, 122; 3 Cr. L. 
J. 355, referred to. 
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Appeal from the order of the Additional 
Sessions Judge, Bassein, dated the 6th Osto- 
ber 1916, passed in Sassiens Trial No. 83 
of 1916, 

JUDGMENT.—The appellant Tun Nyein 
has been convicted under section 304, Indian 
Penal Code, for causing the death of 
Tha Gyaw on the llth of April1916. Aung 
Gyaw who was ill-treating his wife was 
being chased by the village headman and 
his ‘party, when the appellant met them 
from the opposite direction in which Aung 
Gyaw was running, and cnt Tha Gyaw the 
deceased on the neck severing the carotid 
artery, which was necessarily fatal. The 
evidence at the Sessions trial shows that 
the deceased first hit the appellant on the 
head with a bamboo. The defence is that 
the act was done in self-defence. The 
accused states: “As the headman was calling 
tbe people to arrest Aung Gyaw, I ran out 
to do so. Tha Gyaw then beat me and 
as I protected myself, running away the 
while, I happened to stab him.” But it 
is clear that the appellant Aung Gyaw, 
was ranning away, before he met the de- 
ceased and the headman’s party. Even if he 
did cut the deceased in self-defence he 
clearly exceeded his right of private defence 
and he should not have cut him on the 
neck. The conviction should have been 
under the first part of section 304, Indian 
Penal Code, and not the sesond part. The 
Sessions Judge is referred to the case of 
Shwe Ein yv. King-Emperor (1). The appeal 
is dismissed. 


f Appeal dismissed, 
(1) 3 L. B. R. 122; 8 Cr. D. J, 355. 


PATNA HIGH COURT. 
ÜÖRIMINAL Revisions Nos. 17, 138, 141, 142 
AND 143 or 1916. 

June 2, 1916. 

Iresent:—Mr. Justice Roe and 
Mr. Justice Jwala Prasad. 
MANIK RAM AHIR AND oTHers— 
AccuseD — PETITIONERS 
VETSUS 


: EMPEROR —Opposite Parry. 
Assam Labour and Emigration Act (VI of 1901), 


` 


-fact taken 


. 
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s. 164—‘Emigration’, meaning of-—Offence — Conviction. 

Emigration to be emigration within the meaning of 
the Assam Labour and Emigration Act, must be 
emigration with the idea that the object to be 
attained or kept in view by the emigrant is arrival 
in a labonr district and labouring there. 

The accused induced coolies to leave Sarabalpur under 
a promise that they would be employed as domestic 
servants in Chittagong, but they were in fact taken to 
Assam to work in the labour districts. The accused 
were convicted under section 164 of the Indian 
Emigration Act: 

Held, that the conviction was bad, inasmuch as the 
coolies did not depart from Sambalpur with the object 
of proceeding to a labour district and labouring there. 

Criminal revisions against an order of 
the Sessions Judge, Sambalpur, dated 
the 5th April 1916, modifying that of the 


Sub-Divisional Officer, Sambalpur, dated 
the 380th November 1915. 
Mr, M. Yunus (with him Mr. Sisir 


Kumar Miller), for the Petitioners. 
Mr. S, Ahmad (Deputy Government 
Advocate), for the Crown. 


JUDGMENT.—In these cases the aceus- 
ed Manik Ram and others employed by 
him have been convicted under section 164 
of the Indian Emigration Act. The facts 
found are that they induced coolies to 
leave Sambalpur under a promise that 
they would be employed as domestic 
servants in Chittagong, but they were in 
to Assam to work in the 
labour districts. In one case a soolie was 
stopped at Goalundo; in others they were 
found in the labour districts and sent 
back to their country. It is urged that 
the cases do not fall under the section, for 
the reason that the word “emigration” is 
defined as a departure for the purpose of 
labour in the labouring districts. The 
learned Deputy Government Advocate 
admits that these words used in their strict 
sense contemplate an idea in the mind of 
the emigrant that he is going to a labour 
district. He suggests that where section 
164 is in question, the fact that the word 
“induces” precedes the word “emigrate” 
shifts the purpose from the mind of the 
coolie to the mind of the recruiter. This 
contention we cannot accept. “Purpose” 
means the object to be attained or to be 
kept in view,” and emigration to be emigra- 
tion within the meaning of the Act must be 
emigration with the idea that “the object to 
be attained or kept in view” by the emigrant 
is arrival in a labour district and labour- 
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ing tbere. We areof opinion, therefore, 
that these convictions cannot be maintained 
and must be set aside. We note that in 
the judgment of. the learned District Judge 
he sets down clearly that he finds as a 
fact that the offence committed was that 
of cheating. Without prejudging in any 
way this issue, we feel that having come 
to that decision if was the duty of the 
learned Judge to remit the case to the 
Subordinate Court after framing charges 
under section 417. We direct that this 
course be now taken. The accused will be 
re-tried by a Court of competent jurisdic- 
tion, that is, a Court having jurisdiction 
over the places where fraudulent deception 
was practised upon these emigrants, induc- 
ing them to do something which they 
would not have done and which act was 
likely to cause damage or harm to his 
body, mind, reputation or property. One 
of such acts woull no doubt be tke 
journey of the coolies from the depot to the 


train and the entering into the railway 
carriage. But we leave it to the District 
Judge to decide what charges sball be 


framed and in what part of the district 
the trial shall be held. As Mr. Lucas 
and Mr. Misra have already apparently 
made up their minds on the whole case, 
the District Magistrate will no doubt be able 
to find some other Magistrate competent to 
try the ease. The section under which we 
have ordered a re-trial being bailable, we 
direct that the accused remain on bail to 
the satisfaction of the District Magistrate 
pending the trial, such bail not to exceed 
Rs. 500 in each case. 


Re-trial ordered. 
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CALCUTTA HIGH COURT. 
Criminan Revisios No. 1047 or 1916. 
November £8, 1916, 
Present:—Mr. Justice Teunon and 
Mr, Justice Chaudhuri. 

IMAM AND ANOTHER— ACCUSED— PETUTIONERS 
VETSUS 
EMPEROR AT THE PROSECUTION OF 


KASIMUDDI—Obpposite PARTY. 

Penal Code (XLV of 1869), s. 379—Taking fruit 
from trees standing on joint property —Theft—Asserticn 
of right—Criminal intent—Offence, 

Where the petitioners, by the orders of their 
employer, plucked and took fruit from trees stand- 
ing ona plot in which their employer was entit'ed toa 
share, such fruit having been taken in assertion of 
the employer’s right to share in the proceeds of the 


lot; 
? Held, that the petitioners could not be couvicted 


for theft, as no criminal dishonesty could be imputed 
to them, 


¥FACTS.—One Srikanta Pal was a frac- 
tional owner ‘of a plot of land on which 
stood some jick trees. Srikanta sent the 
petitioners, who were serving him as labourers, 
to pluck and bring to him some jack 
frnits from the said jack trees. He also 
sent his brother along with the petitioners, 
The petitioners accordingly plucked some 
jack fruits from the trees and brought 
and delivered them over to their employer 
Srikanta. Therenpon the complainant (a 
co-sharear in.the plot of land) lodged a 
complaint against the petitioner on a charge 
of theft and the petitioners were convicted 
under section 379, Indian Penal Code, and 
sentenced to undergo rigorous imprisonment 
for three weeks ,by the Trying Magistrate, 
which conviction and sentence were up- 
held in appeal by the Additional District 
Magistrate of Dacca. The petitioners then 
moved the High Court and obtained a 
Rule. > 


` 


Babus. Atulya Charan Bose and Asita 
Ranjan Ghose, for the Petitioners. 
JUDGMENT. — In this case it appears 


that the- petitioners have been convicted 
under section 379, Indian Penal Code, in 
respect of the taking of eight jack fruits. 
The trees from which these jack fruits 
were plucked and taken stand, it appears, 
on a plotin which, on the finding of the 
Magistrate, the employer of the potitioners 
has a 4/25th share. The fruits were taken 
in assertion of the right to share in the 
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proceeds of the plot to tbat extent. There 
is no suggestion that the frnits taken 
represent more than 4/25ths of the, whole; 
On the whole we think that this is not 
acase in which criminal dishonesty should 
have been imputed to the petitioners, and 
we, therefore, make this Rule absolute and 
set aside the conviction and sertence passed 
on the petitioners. 

The bail bonds of the petitioners will now 
be .discharged. ` 

Rule made absoiute. _ 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
CURIMINAL Revision No, 184 or 1916. 
Joly 15, 1916. > 

Present:—Sir Henry Drake-Brockman, 

KT., J. O. . 
MAHADEO— PETITIONER 
VErSUS 


EMPEROR— RESPONDENT. 

Penal Code Act XLV of 1860), ss. 425, 97—Mischief, 
what constitutes—Intention to cause injury, whether 
necessary—Private defence of property, right of, eutent 
of. 
To constitute the offence of mischief it suffices if 
the person who caused the injury kuew that he was 
likely by his act to canse damage to any person. 
[p. 319, col. 1.] 

Accused drove out a cow which had ontered his 
master’s field, and afterit had reached the boun- 
dary threw two stones at it, one of which fractured 
its leg: 

Held, (1) that the accused was guilty of mischief, 
within the meaning of section 425, Indian Penal 
Code; [p 319, col. L] : : 
(2) that any right of private defence of property 
which the accused had under section 97 of the 
Penal Code ceased when the cow loft the field. [p. 
319, col. 1.] i 

dJhagru Gond v. Emperor, IN, L. R. 184; 2 Or. L.J. 
748, referred tv. 

Madras High Court Proceedings, 
No. 751, 1 Weir 497 and Obammal, 
distinguished. 


Ilh April 188], 
l Weir 502, 


Criminal revision against the order of 
the District Magistrate, Mandla (under 
section 438, Criminal Procedure Code), 
decided by the Magistrate, first class, 
Mandla, on the 3rd May 1916. 


JUDGMENT.—1 am unable to accept 
the learned District Magistrate’s view. that 


e a 
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the offence of mischief was not committed 
by the accused inthis case. The accus- 
ed, an agricultural labourer, was cutting 
arhar in a field which contained wheat 
also. A cow belonging to a passing herd 
in charge of a grazier (P. W. No.2) entered 
the field and the accused drove her 
out. The evidence shows that when the 
animal bad reached the boundary of the 
field and joined the rest of the herd, the 
accused threw two stones each weighing 
about $ ser at it, with the result that one 
of its hind legs was fractured. The 
fracture is shown by the medical evidence 
to have been the result of a blow from 
a stone. It may be that the accused did 
not intend to break the cow’s leg, but 
to constitute the oftence of mischief, which 
is defined in. section 425, Indian Penal 
Code, it suffices if the person who caused 
the injury knew that he was likely by 
his act to cause damage to any person. 
The stones must have been thrown with 
great force, and violence was not necessary 
if the only object was to frighten the 
animal, The aceused having hit his mark 
cannot be heard to say that he did not 
know his act might result in fracture of 
a leg, that result being obviously a natural 
and probable consequence of his act. Indeed 
in such circumstances an intention to cause 
the injury, might be presumed: see Jhugru 
Gond v, Emperor (1). 


There seems to be no reason for supposing 
that the grazier caused the cow to enter 
the wheat field. Such an act might 
amount to mischief, as shown by illustration 
(A) -to section 425, [ndian Penal Code, and 
against it the aceased would ‘have had 
the right of defence given by section 97 
ibid., but subject to the fourth res:riction 
laid down in section 99 ibid., namely, that 
no more harm should be inflicted than is 
necessary for the purpose of defence. Cnce 
the cow had left the field, the accused 
being still at hand, no need for violence 
remained. The -accused cannot be regarded 
as occupying in law a stronger position 
than if he bad been defending his 
employer's property, against an act of 
mischief, 


(1) 1N. LTR. 184; 2 Cr L. J. 746. 
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It may be that impounding cattle which 
trespass upon crops affords no adequate 
satisfaction to the injured agriculturist, 
but that is no sound reason for refusing 
to treat as mischief injury deliberately 
and unnecessarily inflicted on the offending 
animal. In the circumstances of the present 
case, which are in my opinion clearly 
distinguishable from those in Madras High 
Court Proceedings, 11th April 1881, No. 7514 
(2) and Obammal (3), I must maintain the 
conviction. 

I am not, however, satisfied that the 
cow is shown to have been “maimed” or 
“rendered useless.” The owner’s deposition 
and the medical evidence contain nothing 
to support sucha finding. The conviction 
ig altered to one under section 426, 
Indian Penal Code, and the fine is reduced: 
to Rs. 5. Rupees 10 have already been 
realised, so that Rs. 5 must be refunded, 
the balance going as compensation to the 
cow’s owner as already ordered by the 
Trying Magistrate. 


Conviction confirmed: Sentence reduced, 


(2) 1 Weir 497. 
(3) 1 Weir 602. 


PATNA HIGH COURT. 
Criminal Revision No. 100 of 1916. 
May 16, 1916. 

Present:—Mr. Justice Roe and 
Mr, Justice Jwala Prasad. 

Mahant BHARAT DAS— PETITIONER 

z versus 
RAM CHARITAR DAS—Obpposite Parry. 

Criminal Procedure Code (Act V of 1895), ss. 145, 
146—Attachment of math— Moveable property found in 
math, whether can be attached. 

ln a proceeding under section 145 of the Crimina | 
Procedure Code, a Magistrate ordered a math to be 
attached under clause (4) of the section and directed 
a Police Officer to take charge of it The latter 
accordingly attached tho math and also six cattle 
found therein. The Magistrate tinally ordered the 
attachment of the math under section 146, Criminal 
Procedure Code: 

Held, that the attachment of the cattle by the 
Police Officer wns legal, inasmuch as they could not 
be released or made over to any of the parties until 
his right to the math was finally dotermined by v 
competent- Court, |p. 820, col. 2,] 


: 
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Ramzan Ali v, Janardhan Singh, 30 CO. 110; 6 C. W. 
N. 831, distinguished. 
Kochunny v. Manavikrama Rajah Amyal, 14 


Ind. Cas, 318; 18 Or. L.J. 222; (1912) M. W.N. 
540, referred to. 


Criminal revision against an order of the 
Deputy Magistrate, first class, Muzaffar- 
_pur, dated the 4th April 1916. 

Mr. Baidyanath Narayan Binha, for the 
Petitioner. 


JUDGMENT. 


JwaALA PRASAD, J.—The only question in 
this case is, whether the Police had legally 
taken charge of and attached six cattle 
found in the math at the time of attaching 
the math under orders of the Magistrate 
under section 146 of the Criminal Proce- 
dure Code. N 

The facta briefly are that on Novem- 
ber 21st, 1915, Mahant Lachman Das, 
owner of a math or asthal in Baknri, 
died leaving a large property including 
the math. The petitioner and one Ram 
Charitar Das claimed to be in possession 
of the property left by the makant 
under different titles, the former as a senior 
chela and successor of the late makani, 
and the latter by virtue of a tamlak- 
nama or deed of gift said to haye been 
executed in his favour by the late ma- 
hani on the 27th December 1914. On 
account of the dispute between the aforesaid 
rival claimants, leading up toan imminent 
danger of a breach of the peace, the Depnty 
Magistrate of Muzaffarpur instituted pro- 
ceedings under section 145 of the Crimi- 
nal Procedure Code on the 10th Febru- 
ary 1916 in respect of village Bakhri 
with the math or asthal situate therein. 

Under clause (4), section 145, of the 
Criminal Procedure Code, the Magistrate 
attached the subject-matter in dispute, 
viz., the village Bakhri and the moth, 
and directed the Sub-Inspector of Police 
to take charge of them. On the J2th 
February 14916 the Sub-Inspector of 
Police accordingly attached the property, 
including six cattle that were found by 
him in the math at the time of attach. 
ment. The Magistrate finally by bis 
order, dated the 4th of April 1915, direct- 
ed the attachment of the village and the 
math under section 146 of the Criminal 
Procedure Code until the rights of 
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the parties were determined by a compe: 
tent Court. 

It is contended on behalf of the peti- 
tioner that the attachment of the cattle 
was illegal and without jurisdiction, inas- 
much as Chapter 12 of the Criminal Pro- 
cedure Code applies only to “disputes as 
to immoveable property.” Nodoubt, under 
section 145 or 146 of the Criminal Pro- 
cedure Code, moveable property such as 
cattle cannot be attached. But in this 
case the Magistrate ordered the attachment 
of the math, which is immoveable property. 
The Sub-Inspector attaching the math took 
charge of the cattle as they were found in 
the math, The Sub Inspector, of course, was 
not only entitled but was bound-to take 
charge of everything that was within the 
math, including the cattle. After attach- 
ment no party had a right to enter into 
the math or to take possession of the pro- 
perty,, moveable or immoveable, appertain- 
ing to and found within the math. It is 
conceded that the persons entitled to the 
possession of the math will also be entitled 
to the possession of the cattle found within 
the math. The Magistrate was unable 
to decide which of the parties was in- 
possession or was entitled to possession 
of the math in dispute and accordingly 
attached it under section 146 of the Criminal. 
Procedure Code. The cattle could not he 
released or made over to any of the 
parties to the proceedings, until his right 
to the mih in which the cattle were 
found was determined by a ccmpetent 
Court. 


The ruling reported as Ramzan Ali v, 
Janardhan Singh (1) cited by the learned 
Vakil for the petitioner, where the crops 
of the land attached were severed from 
the land and stored in the threshing 
floor, does not apply to the facts of the 
present case. The principle of the autho. 
rity in Kochunny v. Manavikrama 
Rajah Amyal (2), in which an elephant’ 
was taken possession of by the attaching 
officer, while attaching a forest in pursu- 
ance of a Magistrate’s order to attach the 
forest under section 145 of the Criminal 


(1) 30 C.110; 6 C, W. N. 881. 
(2) 14 Ind, Cas. 318; 13 Cr. L-J. 222, (1912) M. 
W. N. 640, ; 


- Vol. XXXVI] 


Procedure Code, supports the view that 
we have taken of this case. The Rule 
should be discharged. 

Rog, J.—I agree. 


. Rule discharged. 


———— 


MADRAS HIGH COURT. 
LETTERS Patent Appeat No. 168 or 1916. 
November 14, 1916. 
Present:—-Justice Sir William Ayling, KT, 
and Mr. Justice Seshagiri Aiyar. 

K, M. P. R. PALANIAPPA CHETTIAR 
—ÅPPELLANT 
versus 
V. R. M. M. RAMASWAMI CHETTIAR 
AND ANOTHER— RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 195— 
Sanction for prosecution, principles determining— 
Appellate Court, functions of ~Evidence—Order, form 
of-—Penal Code (Act XLV of 1860), s, 1983—Perjury— 
False statement as to tutle—Benami conveyance— 
Assertion of right. 

A Court granting sanction under section 195, 
Criminal Procedure Code, should have regard to 
certain rules of prudence in exercising its discretion 
under the section. They are: (1) chances of con- 
viction being remote if the prosecution is initiated, 
(2) the prosecution not being required in the interests 
of justice, being aimed at harassing .an opponent, (3) 
the moral turpitude being slight, though there may be 
chances of conviction, (4) the granting of sanction 
leading to an abuse of the administration of criminal 
justice. In such cases, sanction.should not be 
granted. [p. 322, cols. 1 & 2; p. 323, col. 2.) 

In re an Attorney, Mr. Hume v. Poresh Chunder 
Ghose, 22 Ind, Oas. 321; 15 Cr. L. J. 49; 41 C. 446, 
Rampapati Bastri v, Subba Sastri, 23 M. 210; 2 
Weir 186: 8 Ind. Dec. (N. s.) 548, Chakrapani Aiyangar 
v. King-Emperor, 12 M. L. J. 403; Paree Kunhammad, 
In re, 26 M. 116; 2 Weir 189; Veeraraghavaswgmi 
Naidu v. Bhagavatullu, 11 Ind. Cas. 790, 10 M. L. T. 
117; 12 Cr. L. J. 446, (1911) 2 M. W. N. 172; 
Krishnamma v, Chitturt Chinna Perraju, 27 Ind. Cas. 
179; 17 M. L. T. 15; (1915) M. W. N. 140; 16 Cr. L. J. 
116, referred to. . 

The order granting sanction should express no 
definite pronouncements or conclusions on the 
‘matter to be enquired into that may prejudice the 
accused, but the Court should apply its mind fully 
to the materials placed before it. [p 324, col. 1.] 

A Court, in considering an application under 
section 195,-is not confined to the document or state- 
ment in respect of which sanction is asked or to the 
evidence already on record, but may take additional 
evidence to determine its action. [p. 322, col. 2.] 

In rean Attorney, Mr. Hume v. Poresh Churcer 
Ghose, 22 Ind. Cas, 321; 15 Or. L. J. 49; 41 O, 446, 
followed. 

al 
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A Court hearing au appeal against an order passed 
under the section must decide whether the order is 
corrsct and consider whether che order is one which 
it would itself have passed under the circumstances. 
[p. 322, col, 1.] 

Where sanction was accorded for prosecution of a 
suitor under section 195, Indian Penal Code, for a 
false statement in an affidavit filed by him to the effect 
that he owned large properties which he had already 
conveyed, and he stated that the conveyance was 
benami, and it was in evidence that he was con- 
sistently asserting his rightto the properties, not- 
withstanding the conveyance: 

Held, that it was not a fit case for granting sanction 
for a prosecution for perjury. [p. 326, col. 1.] 

Appeal, under clause 15 of the Letters 
Patent, against the judgment of Mr. 
Justice Napier, in Civil Miscellaneous 
Petition No. 3230 of 1915, granting sanc- 
tion to prosecute the appellant for an 
offence under section 193, Indian Penal 
Code, in respect of certain statements in 
his counter-affidavit, dated the 2lst July 
1915, filed in Civil Miscellaneous Petition 
No. 1403 of 1915, in Appeal No. 163 of 
1915, preferred tothe High Court against 
the decree of the Court of the Subordinate 
Judge, Ramnad at Madura, in Original 
Suit No, 353 of 1910. 

The Hon'ble Mr. T. Rangachariar, for the 


Appellant. 
Mr. R. Sadagopachartar and the Crown 
Prosecutor, for the Respondents. 
JUDGMENT. 
AYLING, J.—This is a Letters Patent 


Appeal against the order of Napier, J., 
passed under section 195 of the Code of 
Criminal Procedure, sanctioning the prosecu- 
tion of the appellant for making false 
statements in an affidavit filed by him in 
connection with Civil Miscellaneous Petition 
No. 1403 of 1915 on this Court’s file. 

Such difficulty as its disposal presents 
is owing mainly to the divergent viewa 
which have been held regarding the prin- 
ciples which should be observed by a Court 
in granting or refusing sanctions under this 
section. 

The section itself undoubtedly neither 
lays down nor even suggests any principles 
for the Courts guidanze. As Jenkins, 
C. J., put it in In re an Attorney Mr. 
Hume v. Poresh Ohunder Ghose (1), “The 
section is expressed in the widest terms, 


(1) 22 Ind. Cas. 321; 15 Or. L.J. 49; 4l CG, 443 at 
p. 457. v 
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and vests in the Court an absolute and 
unqualified discretion.” On the other hand, 
as the learned Judge proceeds to say at 
page 4584: “There are, however, certain 
rules of prudence to which any Court exer- 
cising its discretion would have regard, 
and pre-eminent among them, possibly a 
compendious statement of all, would 
be the rule that the Court will be astute 
to see that there shall be no abuse of the 
administration of criminal justice. No one, 
therefore, would be permitted to use the 
penal law merely to satisfy his own. private 
ends or personal spite; that would be to 
misuse it.” With all this I entirely and 
respectfully agree. 

In the present case we must be loth to 
interfere with an order of a learned Judge 
of this Court which is primarily of a dis- 
eretionary nature. On the other hand, the 
law casta on us the duty of deciding in 
appeal whether the order is correct, and 
as the learned Judge has, I think purposely, 
rafrained from discussing the merits of the 
case or recording any reasons, we are 
necessarily forced to consider whether the 
order is one which we should ourselves 
have passed in the circumstances. Onur 
peculiar difficulty is that we are not even 
in a position to say that the learned 


Judge has himself considered points which’ 


may appear to us essential to a determina- 
tion of the case. We must, therefore, apply 
for ourselves’ the rules of prudence refer- 
red to by Jenkins, C. J., and quoted above. 
They have been variously stated at great 
length by different Judges with the facts 
of different cases in their minds. But 
speaking for myself and with all deference 
I would put it thus: To ensure that there 
shall be no abuse of criminal justice, a 
Court before granting sanction should con- 
sider whether the case is one in which a 
prosecution could be instituted with a fair 
chance of success [see Rampapatt Sastri 
v. Subba Sastri (2)]. This is necessary to 
avoid the risk of frivolous or vexatious pro- 
secutions designed not to vindicate justice, 
but to harass and annoy the person against 
whom they are directed. Without some 
such safeguard, the Criminal Courts in this 
country would be flooded with useless pro- 
(2) 23 M, 210;2 Woir 186; 8 Ind. Doc. (x. s.) 546. 


~ #Page of 41 C.—Ed. 
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secutions. I take it that section 195 ofthe 
Code of Criminal Procedure was enacted 
not because a perjarer, for example, was 
entitled to more protection or consideration 
than any other offender; but because in the 
case of offences of the class specified there 
exists a responsible officer who is in a 
position to form an opinion before the pro- 
secution is instituted whether it is one into 
which, from the public point of view, a 
Criminal Court may profitably enquire. The 
consideration of this question need not in- 
volve [to quote Stephen, J, in the above 
mentioned case, In re an Attorney, Mr. 
Hume v. Poresh Chunder Ghose (1)] that “the 
Court to whom the application for sanction 
is made should perform any of the acts 
that will fall within the scope of the 
Magistrate’s duty, if sanction is granted.” 
The Court whose sanction is applied for 
need not confine its attention to evidence 
already legally on record. It may fairly 
and reasonably take other circumstances 
into consideration, and in particular the 
probability of other evidence being adduced 
at the trial. In effect, by according sanc- 
tion, it does not say to the Court which 
tries the case “This is a casein which I 
think you will have to convict” but “This 
is a case which I think it is worth your 
while to enquire into.” 


Apart from the prospects of success, I 
think a Court may properly refuse sanc- 
tion where it considers that a prosecution 
is not desirable in the public interests. 
This is a question which will only present 
difficulty in infrequent cases. As a rule, 
if the Court is of opinion that a man has 
committed the offence in respect of which 
sanction is applied for and can be 
prosecuted with a fair chance of success, 
it will be desirable that justice should be 
vindicated. But exceptional cases will occur, 
in which a prosecution may possess every 
chance of success and yet be undesirable 
e.g., where the moral turpitude is very 
slight, the offender may have already 
suffered sufficiently, or other considerations 


may intervenes. In such cases, a Court 
might prudently and properly refuse 
sanction. 


I am far from putting the above remarks 
forward as exhaustive; bat they represent 
been generally 
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followed by the Courts of this Presidency 
and from which I do not think we ought 
to depart and from which we cannot 
depart, if we are to be “astute to see 
that there is no abuse of the administration 
of criminal justice.” I do not think the 
judgment in the Calcutta case enunciates 
anything really contrary to them, though 
the learned Judges have felt it necessary 
. to protest against the tendency to unduly 
fatter the discretion of the sanctidning 
Court by quoting judicial pronouncements, 
It may be that in the case before them, 
they accepted the fact that the application 
was made by the Public Prosecutor after 
due deliberation and scrutiny of the papers 
placed in his hands by a Bench of the 
Court, as sufficient guarantee that it was 
a fit and proper case for sanction. I am 
far from saying that they would not have 
been justified in doing so. But similar 
cases are rare and where, as in the case 
before us, sanction is applied for by a 
private party, ib will be for the Court to 
test its destrability by the rules of prudence 
referred to by the Chief Justice. 
Viewed from this standpoint 1 do not 
think the present case is a suitable one 
for sanctioning prosecution. The circam- 


stances have been placed before us fairly - 


fully and are set forth-in the judgment 
of my learned brother. 1 agree with 
him that there is no chance of securing 
a conviction in the case of either of the 
specified statements. The sanction is applied 
for by the appellant’s adversary in the 
civil appeal (‘Appeal Suit No. 163 of 1915) 
now pending and the latter appears to me 
to be taking advantage of the existence 
of certain inconclusive recitals in Ixhibit 
E and of Exhibits. H and H-1 to harass 
appellant by a vexatious prosecution. No 
satisfactory grounds have in fact been 
indicated to us for coming to the conclusion 
that the statements are false. 
I would set aside the sanction. 


Sesuaciar Aiyvar, J.—I entirely agree. 
This is an appeal against the order of 
Mr. Justice Napier granting sanction to 
prosecute the appellant for having made a 
false affidavit in the High Court. The 
‘appellant “Palaniappa Chetty is the res- 
pondent in a first appeal pending in this 
Court, He obtained a decree for Rs. 23,000 


and odd in the Court of first instance. 
After the first appeal was filed, au applica- 
tion for stay of execution was made. The 
allegation in the petition asking for stay 
of execution was that Palaniappa Chetty 
was not a man of means. In answer to 
this affidavit, Palaniappa Chetty filed a 
counter-affidavit in which he stated that 
he owned “1,000 -acres of nanja and punia 
lands in Pernmalipatti attached to the 
village of Kodukkanpatti, Melar Talua, 
Madura District, worth more than one lakh 
of rupees” and that he also owned a 
house in Palani worth about Rs. 6,000. 
Mr. Justice Napier considered these two 
statements to be false and sauctioned the 
prosecution. 


I am constrained to differ from the 
learned Judge. It was argued by Mr. 
Sadagopachariar that on the face of the 
records filed in this case, there are prima 
facie grounds for enquiry, and that we 
would not be justified in Interfering with 
the discretion of the learned Judge. 
Although sitting in appeal, we are bound 
to be guidel very largely in matters of 
discretion hy what influenced the learned 
Judge. I cannot accede to the contention 
that our hands are prastically tied in such 
cases. I do not think if necessary to 
examine at any length the authorities 
regarding the quantum of proof that is 
necessary before sanction is accorded; but 
I should like to indicate as briefly as 
possible my views on the subject. The 
paramount principle is to see that the 
person to be charged before a Magistrate 
is not subjected to unnecessary expense 
and humiliation, The liberty of a subject 
should not be subjected to restrictions 
which are not absolutely called for. The 
second principle is that.it is not what on 
the face of a document or of a statement 
appears to be untrue that should guide a 
Court in granting sanction. If further 
materials are placed before it which would 
enable if to conclude thatthe prima facie 
impression is unfounded, it is the duty of 
the Court to examine the materials fully 
and to satisfy itself whether, in the 
interests of justice, the prosecution is 
desirable. The third prinsiple upon which 
Mr, Sadagopachariar laid some stress and 
whish should undoubtedly guide the Courts 
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in such matters is that the order granting 
sanction should express no definite pro- 
nouncements on the matter to be enquired 
into. I do not understand by this 
reservation that the Court granting sanc- 
tion is not to apply its mind fully to the 
materials placed before it. On the other 
“hand, every circumstance telling in favour 
of the person against whom sanction is 
asked for, should be weighed before the 
Court makes up its mind, although in the 
order granting the sanction, care should 
be taken to see that conclusions are not 
stated which may prejudice the accused. There 
have been a series of cases in this Presidency 
which have enunciated the above principles in 
some form or other. In Chakrapant Atyangar 
v. King-Emperor (3) a Full Bench of this 
Court said: “There is, therefore, no probability 
of securing the appellant’s conviction, even 
if sanction is granted, and we, therefore, 
set aside the sanction accorded by the 
Sessions Judge.” In Paree Kunhammad, In re 
(4), Mr. Justice Bashyam Aiyangar dis- 
cussed this question at some length and 
came to the conclusion that “it is the duty 
of the authority giving sanction or upholding 
it to go into the merits of the application 
for sanction, with reference to the evidence 
before it and that, unless there is sufficient 
prima facie evidence and a reasonable 
probability of conviction, the Court will 
not be exercising its discretion properly 
in granting or upholding the same.” I 
entirely adopt the language of the learned 
Judge, at page 117, where he says: “The 
object of section 195 is $o protect parties 
resorting to Courts and witnesses against 
vexatious or frivolous prosecutions for 
their resorting to Courts and giving evi- 
dence therein, and such protection is 
afforded by preseribing the necessity of 
a preliminary sanction by the Court be- 
fore which the offence is alleged to have 
been committed before & prosecution is 
“launched and by giving a right of appeal 
“to the Court to which the Court giving 
sanction is subordinate.” In Veeraraghavas- 
wami Naidu v. Bhagavatulla Viswanadham 
(5) Ayling and Spencer, JJ., held that 
„it is the duty of the Court to see if 
(8) 12 M. L. J. 408. 
(4) 26 M. 116; 2 Weir 189. 


(5) 11 Ind. Cas. 790; (1912) 2 M. W. N. 172; 10 M. 
p. T. 117; 12 Or. D. J. 446, 


there are good grounds for thinking that 
a prosecution is necessary in thé, interests 
of justice. On the other hand, Mr. Justice 
Napier in Krishnamma v. Ohitturt Chinna 
Perraju (6) has taken a view which is 
opposed to the current of authorities in 
this Presidency. He has dissented from 
the dictum of Justice Bashyam Aiyangar 
in Paree Kunhammad, In re (4) and has 
preferred to follow the ruling of the 
learned Judges of the Caleutta High 
Courtin In re an Attorney, Mr. Hume v. 
Poresh Chunder Ghose (1). With all 
respect, I am unable to agree with the 
view enunciated by the learned Judge. 
With some of the observations of the 
learned Judge, I am jn entire accord. 


As the learned Judge points out, the 
Appellate Court should see that by the 
granting of sanction there has. been no 


abuse of the administration of criminal 
justice. But when he says that the dis- 
cretion is absolute and unqualified, I beg 
leave to differ from him. It. is a discre- 
tion given in the interests of justice 
and in the interests of persons to whom 
protection is intended to be given 
under section :95 of the Code of Criminal 
Procedure; and, therefore, unless the dis- 
eretion is exercised to advance justice 
and to extend the protection, the Court 
will not be exercising its discretion pro- 
perly. As regards the decision in In 
ve an Attorney, Mr. Hume v. Poresh Chunder 
Ghose (1), I desire to speak with the 


greatest respect. With a great deal of 
what is said in the case, I agree. In one 
place, the learned Chief Justice says at 


page 456:* “We are not trying the guilt or 
innocence of his client. We are merely 
considering whether the statutory bar imposed 
by section 195 of the Code of Criminal Pro- 
cedure should be removed and the law 
allowed to take its ordinary course.” In my 
opinion, this view of'section 195 requires some 
modification. ‘The learned Chief Justice 
seems to be of opinion that section 195 imposes 
a bar to an otherwise uncontrolled 
prosecution. I would, substitute the words 
“protection given” for the words the 


statutory bar imposed.” Section 195 is 
(6) 27 Ind. Cas. 179; 17 M. L, T. 15; (1916) M. W. 
N. 140; 16 Cr. L. J. 116. 
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intended tosafeguard the rights of persons 
who go to a Court of Law. Courts throw their 
shield of protection over persons who resort 
to them. That is the reason why proceedings 
ina Court of Law are regarded as privileged; 
if that privilege is abused or exceeded, a 
person may be prosecuted for anything 
` said or done by him. Before withdrawing 
the protection, the presiding officer should 
be satisfied that the privilege has been 
forfeited and that the man should be 
prosecuted to vindicate justice. If the 
presiding functionary is satisfied that there 
has been such a conduct on the part of 
the person as renders the person liable 
to conviction and that on- the materials a 
conviction is probable, then he should 
withdraw the protection and sanction the 
prosecution. Section 195 should be examined 
only from this standpoint. In this view 
unless there ic a probability of conviction 
and unless the interests of justice demand 
it, there should be no sanction. I do not 
propose to go into the case-law any 
further, because the cases are numerous 
and are not easily reconcilable; but so 
far as Madras is concerned, excepting the 
discordant note sounded by Mr. Justice 
Napier, there has been practical uniformity 
and consistency in enunciating the principles 
1 have stated. I shall now proceed to 
examine the facts of this case. 

As regards the first of the two statements 
for which sanction is given to prosecute, 
the facts are these: The lands “. claimed 
by Palaniappa Chetty originally belonged 
to one Sivarama Aiyar. Sivarama Aiyar 
sold them by Exhibits Fand G to the father 
of Palaniappa Chetty in 1903. Prior to 
the sale, Sivarama Aiyar had executed 
a lease to one Venkatatrishna Aiyangar 
and a Chetti. Venkatakrishna Aiyangar 
mortgaged his lease right to one Ramasami 
Chetti. After this, Palanippa Chetty sold 
the properties to Nagappa Chetty in the 
year 1911 by Exhibits Hand H-1. In 1914in 
Original Suit No. 145 of 1914, Ramasami ` 
Chetti, the mortgagee from Venkatakrishna 
Aiyangar, sued to enforce bis mortgage on 
the lease right of Venkatakrishna Aiyangar. 
To this suit, Palaniappa Chetti was a 
party, Venkatakrishna Aiyangar, the 
mortgagor, Nagappa, the purchaser from 
Palaniappa . Chetti, were siso parties, 
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Palaniappa Chetti filed a written statement 
in that suit on the 38rd July 1915 in 
which he stated that although he sold 
the property to Nagappa in 1911, that 
was a nominal transaction and that he 
was still the real owner. Nagappa did 
not contest this statement. He remained 


. ev parte and it is common ground that the 


litigation was defended really by Palaniappa 
Chetty. Venkatakrishna Aiyangar, as I 
said before, was a defendant in the suit 
and must have been aware of the written 
statement filed by Palaniappa Chetty on 
the 8rd July. It was after this written 
statement in the Court of the Subordinate 
Judge of Madura that an application was 
made to this Court for stay of execution in 
the first appeal referred to by me. The order 
on the said petition was that the appellant 
should deposit the money into Court and that 
Palaniappa Chetty, who was the respondent 
in the appeal}, should draw it only on 
giving security therefor. After the order 
was passed, Venkatakrishna Aiyangar filed 


an affidavit on the th October 1915 
before the learned Judge, Mr. Justice 
Napier, in which he alleged that the 


statements of Palaniappa Chetty in his 
counter-affidavit inthe execution application 
that he was entitled to 1,000 acres of 
land and was the owner of a house in 
Palani were false; and that sanction should 
bə accorded to prosecute him. In answer 
to that affidavit, Palaniappa Chetty filed 
an affidavit before the learned Judge in 
which he drew attention to the fact that 
he had stated as early as July 1915 that 
the property belonged to him, and that 
lie had no intention of swearing falsely 
to its ownership. Now the question is as 
to whether, when a person has been 
consistently claiming the property as his 
own, notwithstanding the passing of a sale- 
deed in favour of another person, he can 
be said to have made a wilfully false 
affidavit in that behalf. Nagappa Chetty, 
the alleged nominal vendee, did not dispute 
this claim. Venkatakrishna Aiyanga?, the 
person the most interested in the litigation, 
with the knowledge that Palaniappa Chetty 
had asserted his claim to the lands, charged 
Palaniappa”© Chetty with having made 
false statements. This man, who apparently 


_ wants to invoke the authority of the Court 
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to vindicate justice, has not bean honest 
enough to state that, in the litigation in 
the Madura. Sub-Court, Palaniappa Chetty 
had made the same statement which he 
had subsequently reiterated inthe affidavit 
filed in this Court. Itis impossible under 
these circumstances to have taken 
Ventatakrishna Aiyaugar seriously and to 


have acted upon his affidavit as against 
a consistent assertion of right made by 
Palaniappa Chetty first in the Madura 


Sub-Court and subsequently in this Court. 
Is it possible under these circumstances 
that the prosecution of Palaniappa Chetty 
on such a statement can be successfully 
maintained in a Criminal Court, and is 
it right, with these facts staring us in 
the face, to compel this man to submit 
himself to all the indienities of a criminal 
prosecution? In my opinion, on the materials 
placed before us, there are no sufficient 
grounds for holding that Palaniappa Chetty 
made a wilfully false statement in respect 
of the ownership of the 1,000 seres. Mr. 
Sadagopachariar referred to the exent and 
value having been exaggerated. These 
are not matters which appealed to the 
learned Judge in granting the sanction. 

The second item of charge is even less 
substantial than the firat one. Exhibit E is 
the sale-deed in respech of the Palani 
house. The conveyance is absolutely to 
Palaniappa Chetty. The document states 
that he is to enjoy the house from genera- 
tion to generation with the power of 
alienation by way of sale, gift, etc. It 
was said that certain recitals 
point to the property being held in trust 
and not absolutey by Palaniappa Chetty. 
There is no justification for such an 
inference on the materials available to us. 
I am satisfied from the statements made 
by Palaniappa Chetty in his affidavit that 
the property was absolutely at his disposal, 
although he intended to dedicate that 
property for a charity at some time ocr 
other. I am, therefore, of opinion that as 
there is no chance of a conviction being 
had in respect of these two statements 
made by Palaniappa Chetty in the aff lavit 
filed in this Court, the sanction .granted 
by the learned Jadge should be revoked, 


Appeal allowed; Sanction revoked. 
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CALCUTTA HIGH COURT. 
Criminan Reviston No. 559 or 1916. 
July 14, 1916. 

Present:—Sir Lancelot Sanderson, Kr., Chief 
Justice, and Mr. Justice Walmsley. 
ARINDRA RAJBANSHI AND OTHERS— 
PETITIONERS 
VETEUS 


EMPEROR — Oprosite Parry, 

Criminal Procedure Code (Act VF of 18981, 38. 367, 
424, 439-—A ppeal - Judgment of Appellate Court affirm 
ing conviction, form of, 

A judgment of an Appellate Court affirming a coh- 
viction by the lower Court need not re-state or state 
in different words the evidence or the conclusions at 
which the Court of first instance has arrived, but it 
must contain sufficient materials to enable the High 
Court, in revision, to come toa decision upon the 
points arising in the case. [p. 327, col 1.] 

Where aSessions Judge dismissed an appeal pre- 
ferred by thirteen accused (save and excopt in respect 
of one of the appellants), all of whom were convicted 
by the Magistrate under section 147 and section 
342 and some also under section 352 and six 
also undar section 458, Indian Penal Code, the 
High Court set aside the uppellate judgment and 
directed the re-hearing of the appeal by the same 
Sessions Judge, on the ground that though the High 
Court were convinced that the Sessions Judge had 
givon the hearing of the appeal his full consideration 
and must have taken very considerable care with re- 
gard to the case against each of the accused, yet he 
did not give sufficient materials in his judgment to 
enable the High Court to come to a decision upon the 
ee arose in the case. [p. 326, col. 2; p. 327, 
col, 1. 


Rule against an order of the Sessions Judge, 
Assam Valley Districts, dated April ist, 1916. 

Babu Monmatha Nath Mookerjee, for the 
Petitioners. 


Mr. Camell; (Deputy Legal Remem- 
brancer), for the Crown. 
JUDGMENT. : 
Sanperson, C. J.—In thia case we are 


of opinion that the Rule should be made 
absolute and that the appeal should be 
re-heard; and we think ib should ‘be re-heard 
by thesame learned Judge. 

Speaking for myself, I should like to 
make it clear that I make no suggestion 
that the learned. Judge has not heard this 
appeal in a proper manner; on the contrary 
I am convinced that he gave the hearing 
of the appeal his full consideration; and [ 
think, as far as I can see from his judg- 
ment, that he must “have taken very 
considerable care with regard to the case 
made against each of the aceused. His 
judgment, however, is one that is subject 
to: review by this Court, and we do not 


. 
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think he has given us sufficient - materials 
to’enable us to come to a` decision upon 
the points which arise in the case. 

. Therefore, the case must be sent back 
to him for the purpose of the appeal being 
re-heard and his giving further judgment 
on it. 

“1 do‘not suggest for a moment that he 
should repeat the evidence or the conclu- 
sions as regards the evidence at which 
the Court of firat instance has arrived; 
still less that he should re-state in 
different words the judgment at which the 
Court of first instance has arrived. But 
this is a case where there were no less 
than ‘thirteen appellants, all of whom have 
been convicted under section 147, and 
section 842 which deals with wrongful 


confinement, and some of whom have been’ 


convicted under section 353 which is a 
section dealing with assaùlt on a publie 
servant, and six of whom have been con- 
victed under section 458 which deals with 
house-breaking by night; and, we ought 
to have sufficient materials in theappellate 
judgment itself to enable us to-form 
a conclusion as to iha propriety of the 
conviction of each of the accused, having 
regard to the various offences with which 
he is charged; and we ought also to 
have sufficient materials in the appellate 
judgment itself to enable us to come to 
a conclusion as to the eorrectness of the 
sentence which has been passed upon each 
of the accused, having regard to the nature 
of the offence with which each of the accused 
is charged. 

: The Appellate Gourt’s judgment is, there- 
fore, set aside and the appeal is directed to be 
re-heard as soon as possible. 


` “WaALMSLAY, J,—I agree. 
he Order set aside; Case sent back. 
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MADRAS HIGH COURT. 
CRININAL Raviston Cases Nos. 617 ann 618 
or 1916, 

Crimtnat Revision Petirioxs Nos. 503 AND 
504 or 1916. 

January 11, 1917. 

Present:—Mr. Justice Sadasiva Aiyar. 
SREENIVASA AYYANGAR — Petitioner 
versus 
RANGANATHAM CHETTIAR— 
COUNTER- PETITIONER-— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), Ch, XH, 
ss. 144, 145—Order not specifying section—Irregula- 
rity, material, 

An order purporting to be under Chapter XIT of the 
Criminal Procedure Code should specify the section 
under which it is passed and it should not be left for 
speculation by the Court of Appeal or Revision as to 
whether ib was under section 144 or section 145. [p. 
328, col. 1.] 

Petitions, under section 107, Government 
of India Act, sections 5 & 6 Geo. V, 
C. 61, praying the High Court to revise the 
order of the Sub-Divisional Magistrate of 
Devakottai, in D. Dis, No. 156-Mgl. of 1916 
and ofthe District Magistrate, Ramnad 
at Madura, in D. Dis. No. 908-Magl. of 
1916. 
` Mr. S. T. Srinivasagopalachart, 
Petitioner. 


The Public Prosecutor, for the Government. 
Messrs. 0. V. Rajagopalachartar and X. 
Desikachariar, for the Counter-Petitioner. 


ORDER.—The Sub-Divisional Magistrate 
has acted most irregularly. He has not 
indicated under what section of the Code 
of Criminal Procedure he passed his pro- 
ceedings. The District Magistrate on appeal 
thought they were passed under section 
145 and there is something to support what 
I might call his speculation, as the Sub- 
Divisional Magistrate says: Ideclare Ran- 
ganathan Chettiar who is in possess‘on 
and management of the temple to be in 
possession,” a declaration which follows the 
words of clause (3) of section 145 of the 
Code of Criminal Procedure. 

But secsing that the proceedings cannot 
for one moment be supported if passed 
under section 145 of the Code of Criminal 
Procedure, -both Mr, P. R. Narayanasamy 
Tyer (who appeared for the PublicProsecutor) 
and Mr. Rajagopalachariar (who appeared 
for Ranganathan Chettiar) said that the 


the 


for 
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proceedings were passed under section 144, 
clause 2, of the Code of Criminal Proce- 
dure. 

I am not prepared to indulge in specula- 
tions in this case, in order to see if an 
order passed hastily and irregularly can 
be supported somehow. 

I set aside the whole 
irregular, 


proceedings as 


Petitions allowed; Orders set aside. 
V, R. P. 





; PATNA HIGH COURT. 
“ORIMINAL Reviston No. 359 or 1916. 
- December 6, 1916. 

Present: —Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Roe. 
BIJOO SINGH AND anotuer—Accusep— 
APPLICANTS 
VETSUS 


EMPEROR—Oppeosite Party. | . 
Criminal Procedure Code (Act V of 1898), ss. 403, 
259 — Complainant, absence of, on day of hearing—Dis- 
charge —Complaint, second, whether can be entere 
tained. 

Where an accused has already been discharged 
under section 259 of the Criminal Procedure Code, & 
Magistrate has jurisdiction to entertain a second com- 
plaint against him based on the same facts. 

Dwarka Nath Mondal v. Beni Madhab Banerji, 28 
C. 652; 5 0. W. N. 457, Mir Ahmad Hossein v. Mahom- 
ed Askari, 29 C. 726; 6 O. W.N. 683, rehed 
upon. 

Criminal revision against the order of the 
District Judge, Muzaffarpur, dated the 3lst 
Ostober 1916, 

Mr. Gour Chandra Pal, for the Applicants. 

Mr, Sultan Ahmad (Deputy Government 
Advocate), for the Crown. 

JUDGMENT. 

UHAMIER, ©. J.—In this case a complaint 
was filed before a Sub-Deputy Magistrate. 
The complainant was examined and the 
accused were summoned. On a later date 
some evidence was taken, and the case 
was adjourned. On the next date fixed 
for hearing the complainant was absent 
and the Magistrate thereupon discharged 
the accused. A few days “later the com- 
plainant filed a fresh complaint in the 
Court of the Sub-Divisional Magistrate, say- 
ing that he bad been absent on the day 
on which the accused had been discharged 
because. he understood that the Court had 
been closed on account of the flood. The 
Sub-Divisional Magistrate examined the com- 
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plainant and issued process. It is contend- 
ed that the Sub-Divisional Magistrate had 
no jurisdiction to entertain the complaint, 
inasmuch as the order of discharge passed 
by the Sub-Deputy Magistrate had not been 
set aside by any superior authority. It 
is conceded that there is nothing in the 
Code to prevent a Magistrate from taking 
up a second complaint in circumstances like 
those of the present case, but it is said 
that if procedure of this kind is permitted 
‘accused persons will be subjected to great 
harassment. In my opinion the question 
has been settled by the decisions of two 
Full Benches of the Calcutta High Court 
[Dwarka Nath Mondal v. Beni Madhab Banerji 
(1) and Mir Ahmad Hossein v, Mahomed Askari 
(2)]. In the former case the Chief Presidency 
Magistrate entertained a complaint after a 
previous complaint made by the same persons 
had been heard vy a Bench of Presidency 
Magistrates and an order had been passed 
discharging the accused. The Calcutta 
High Court held that the Chief Presidency 
Magistrate had jurisdiction to entertain the 
second complaint. In the latter case a 
Magistrate in the mufassil, after passing 
an order of discharge in consequence of 
the absence of the complainant, entertained 
a fresh complaint and it was held 
that he had jurisdiction to do so. The 
judgments‘ show that in the opinion of the 
Bench there was no ground for distinguish- 
ing between the case of a Presidency Magis- 
trate and that of any other Magistrate. That 
being so, the decisions in the two cases re- 
ferred to in my opinion cover the present case. 
Apart from those decisions I would hold 
that as there is nothing in the Code to 
prevent a Magistrate from -entertaining a 
second complaint after an order of discharge 
by another Magistrate, he has jurisdiction 
to do so. In my opinion, this application 
should be dismissed. 


Roz, J.—I agree. Under section 190, the 
Magistrate had power to take cognizance 
of the second complaint. Under section 
200 he was required to proceed in a parti- 
cular manner and section 403 is not a bar 
to his proceeding under section 200, 


Application dismissed. 
50. W.N. 457. 
6 C, W. N, 633, 


> 


(1) 28 C. 652 
(2, 290. 7-6 
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ALLAHABAD HIGH COURT. 
CURIMINAL Rererence No. 3 or 1917. 
Jannary 12, 1917. 
Present:—-Justice Sir George Knox, KT. 
GOPAL—Accusgp — ApPLicant 
versus 


EMPEROR—Oppostre Party. 

Arms Act (XI of 1878), ss. 19 (£1, 13 to 16—Person 
exempted, servant of, whether can shoot for him— 
Offence. 

A person exempted from the provisions of the 
Arms Act can send a servant armed with his gun to 
shoot for him. [p. 330, col. 1] 

Hurley, In re, A. W. N. (1881) 7, Queen-Empress 
v. Ganga Din, 22 A. 118; A W., N. (1899) 218; 9 Ind. 
Dee. (xN. s.) 1108, followed. 


Criminal reference made by the Additional 
‘Sessions Judge, Allahabad at Mirzapur, dated 
the 22nd December 1916:— 

FACTS appear from the following order 
of reference of the Sessions Judge:— 

“This isan application in revision of a 
judgment of Mr, N. H. Gordon, Magistrate 
of the first class. The acensed Gopal was 
convicted of an offence under section 19 
(f) of the Arms Act, and fined Rs. 25, in 
default one month’s rigorous imprisonment, 
and the gun and ammunition found on him 
were confiscated. 

The accused was found shooting in the 
south of this district, that is not denied. He 
had shot three doves, that also is admitted. 


He claimed, however, to be a servant of the, 


Raja of Bijaigarh (the Raja being exempted 
from the provisions of sections 13 to 16 of 
the Arms Act), and to haye been shooting 
with the Raja’s gun, at the Raja’s orders 
and on the Raja’s behalf. Various evidence 
to prove this was produced, including that of 
the Raja himself. The latter said the gun 
and cartridges produced were his, and that 
he had ordered the accused tobe given the 
gun and a few cartridges to go out shooting 
for him. 

In these circumstances it is submitted that 
on the basis of Hurley, In re (1) and .the 
later ruling Queen-Hmpress v, Ganga Din (2), 
the accused should not have been convicted. In 
the latter -ruling it was held that a person 
exempted from the provisions of the Arms 
Act can senda servant armed with a gan 

“intoa neighbouring district to shoot birds 


(1) AL W. N. (1881); 7. 
(2) 22 A.. 118; A. W. N. (1899) 213; 9 Ind. Deo, 
(N. 8.) 1108. 
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for him, and thata gun so carried and used 
by the servant of the exempted person was 
in the “personal use” of the exempted person 
within the meaning of a certain notification 


inthe Arms Act. These words “personal 
use” occur also in the heading above the 
Table in Schedule I of the Act. The facts 


in Hurley, In re (1) were similar. 

On the other side I am referred by the 
Government Pleader to Madho Lal v. 
Emperor (3). In that case also a servant 
was using a gun lent Kim by his master, 
but it was held to be for his own and not 
for his master’s purposes. 
| The main thing to be decided is whether 
the employment of the gun by the accused in 
this present case could be described as being 
for the “personal use” of the Raja or not. 
The Magistrate seems not to have accepted 
the evidence showing that the accused was 
shooting on behalf of the Raja. His view 
of the matter is not very clear; as far as 
I can make out, he was of opinion that 
the Raja had given the man this gun for 
his (accused’s) own use, and that accused 
was using it for his own purposes. 

It is not usual to refer a case for the 
orders of the High Court if there is evidence 
to justify the Magistrate’s view of the facts, 
and if the law has been correctly applied to 
the facts as found, even if that view may not 
commend itself to the Court acting in revi- 
sion, but in this case the view taken by the 
Magistrate of the facts seems to me to have 
been merely conjectural, and not based on 
anything in the evidence before him. That 
evidence all went to show that the accused 
was shooting with the Raja’s gun, at the 
Raja’s orders and for the Raja’s purposes, 
and | think this view of the facts ought to 
have been accepted. 


lf the facts were these, the law applicable 
to them seems to be contained in the two 
rulings I have referred to, andI am of 
opinion that the finding and sentence should 
be set aside and the confiscated gun and 


-ammunition restored to the Raja. 


I accordingly report the case under section 
43S of the Code of Criminal Procedure for 
the orders of the Hon’ble High Court, with 
the above recommendations. 


(3) 4 Ind. Cas. 333; 138 0. W. N. 12410 Cr, L 3.553; 
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The Magistrate concerned has now left the 
District, so his expianation has notbeen called 
for.” f 

JUDGMENT.— Gopal has been convicted of 
an offence under section 19 (f) of the Arms Act. 
According to the evidente cn the record 
Gopal is a servant of the Raja of Bijaigarh. 
The Raja is exempted from the provisions 
of sections 18 to 16 of the Indian Arms 
Act. Gopal pleaded that he had been 
shooting with the Raja's gun atthe Raja's 
orders on the Raja’s behalf. There was 
evidence to support this, and itis probable. 
Uuder such circumstances it was held by 
this Court in Hurley, In 1e (1) and also in 
Queen-Pmpress v. Ganga Din (2) that a 
person exempted from the provisions of the 
Arms Act can send a servant armed with his 
gun to shoot for him. The conviction and 
sentence are set aside. The fine, if paid, will 
be refunded. The gun and ammunition 
which were confiscated will be returned to 
the Raja of Bijaigarh, and if the accused is 
in prison, he will be released. 

Conviction set aside. 





PUNJAB CHIEF COURT. 
Criminat Appeat-No 332 or 1916. 
September 23, 1916. 
Present:— Mr. Justice Chevis. 

JIWAN MAL —ApPPELLANT 
~ TETEUS 


BELI RAM AND ANOTHER— 


RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), ss. 195, 
476 --Penal Code (Act XLV of 1860), s. 211— Sanction 
te prosecute—Appeal—Court, proper—District Magis- 
irate, appeal against order of, whether lies to Sessions 
Judge— Order, form of. 

An appeal against an order of a District Magis- 
trate granting or refusing sanction under section 195, 
Criminal Procedure Code, to p:osecute for an offence 
under section 211, Penal Code, lies to the Sessions 
Court, and not tothe Chief Court, and the Sessions 
Judge has power to revoke or grant the sanction. 
Lp. 331, col. '.] 

Budh Ram v. Emperor, 56 P. R. 1905 Or; 
3Cr L.J 12]; 180 P. L R. 1105, dissented from, 

ham Kishen v. Mehram, 24 P. W. R. 1808 Cr; 
8 Cr. L. J. 457, followed. 

An order granting sanction to prosecute should 
clearly be an order either under section 195 or under 
sec ion 476, Criminal Procedure Code. A Magis- 
trate passing such an order should not mix up the 
two sections but choosing either the one or the 
other, should follow closely the procedure laid down 
in the section adopted, [p. 881, col. 2.) 
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Appeal from the order of the District 
Magistrate, Gunujranwala, dated the 23rd 
February 1916, granting sanction for the 
prosecution of Jiwan Mal, Appellant. 

ORDER. 

Sman Din AND Oaevis, JJ.—( August 5, 
1916.)—The facts of this case are briefly 
these. The respondents were . prosecuted 
by the petitioner for an offence under 
section 454, Indian Penal Code, but they 
were discharged by Sheikh Ghulam 
Mohi-ud-Din, Magistrate, second class, 
Sharakpur, by order dated the 16th Decem- 
ber 1915. The petitioner filed a petition for 
revision of this order of discharge in the 
Court of the District Magistrate, Gujranwala, 
under section 437, Criminal Procedure Code; 
butt hat officer dismissed the revision, hold- 
ing that the charge brought by the peti- 
tioner against the respondents was a false 
one, and at the same time granted sanction 
under section 195, Criminal Procedure 
Code, for the prosecution of the petitioner 
for an offence under section 211, Indian 


Penal Code. 


The petitioner applied to this Court on 
the revision side, impngning the correctness- 
of the District Magistrate’s order on several 
grounds. The learned Judge in Chambers, 
before whom the petition for revision was 
laid for orders, was of opinion that the 
revision lay to the Sessions Court and not 
to this Court; but since a different view 
bad been taken in Budh. Ram v. 
Emperor (1), he referred to a Division Bench 
the question, whether or not the Sessions 
Court had jurisdiction to revise the order 
of the District Magistrate in this case. 

This is the sole question for decision 
before us; and on this question there is an 
unpublished decisim of a Division Bench 
of this Court in Criminal Revision No. 1537 
of 1906 reported as Ram Kishen v. Mehram (92), 
which is directly in point and is opposed 
to the Single Bench ruling Budh Ram v. 
Emperor (1). In the unpublished decision 
cited, the learned Judges observe as 
follews:—— < 

“In every case where sanction is granted 
or refused by a Court, such sanction may be 
revoked or granted by any authority to 

(1) 56 P. R. 1905 Cr; 3 Cr. L. J. 121; 180 P. L. R. 


1905. . 
(2) 24 P. W. B. 1808 Or; 8 Or'L, J. 457, 
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which the authority giving or refusing it 
is subordinate, and for the purposes of this 
section every Court is to -be deemed to be 
subordinate only to the Court to which 
appeals from the former Court ordinarily 
lie, and this provision is further explained 
as meaning that in cases when appeals 
lie to more than one Court, the Appellate 
Court of inferior jurisdiction shall be the 
Ceurt to which such Court shall be deemed 
to be subordinate. in the present case the 
sanction has been granted by a District 
Magistrate,and it seems to us to be immaterial 
that he granted the sanction when sitting 
as an Appellate Court. Whether sitting as 
an Original or as an Appellate Court, he is 
still the District Magistrate, and ‘ordinarily’ 
appeals from his orders lie, in some cases to 
this Court and in other cases to the Sessions 
Judge, the course of appeal depending on 
the sentence awarded in any particular cise. 
Under these circumstances the appeal in the 
present case should have been preferred, 
under section 195 (7) (a) of the Code, to 
the Sessions Judge.” 

We entirely agree in the view of the 
law as propounded in the ab>ve paragraph 
and reading together sub-section (1) (b), 
sub-section (6) and sub-section (7) (a) of 
section 195, Criminal Procedure Code, we 
have no doubt whatever in our minds that 
' since the District Magistrate has for the 
first time granted sanction for .the prosecu- 
tion of the petitioner for an offence under 
section 211, [Indian Penal Code, his order 
san be revoked by the Sessions Judge to 
whom appeals from the District Magistrate’s 
orders ordinarily lie. In other words, the 
Sessions Judge has jurisdiction to deal with 
the present case under section .95, sab- 
section (7) of the Code, and with all due 
respect to the learned Judge who decided 
Budh Ram v, Emperor (1), we are of 
opinion that that decision, so far as it relates 
to the question under consideration, is 
unsound, 


We have, of course, assumed throughout 
that the District Magistrate has granted 
sanction under section 195, Criminal Proce- 
dure Code, for the prosecution of the peti- 
tioner for an offence uuder section 211, 
Indian Penal Code, and it is upon this 
assumption that we have expressed the 
opinion that the Sessions Judge has jurise 
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| 476, and that if the District 
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diction to revoke the sanction on Bens 
moved to do so by the petitioner. The 


guestion whether the order of the District 
Magistrate merely amonnted tòa complaint 
under section 476, Criminal Procedure 
Codae, and was not an order granting 
sanction under 195 is not properly before 
us upon this reference and we decline to 
consider it. Let the record of the case be 
remitted to the Single Bench. 

Rai Sahib Lala Moti Sagar and Lala Amar 
Nath Chopra, for the Appellant. 

Mr. Kanwar Narain for Mr. Gullu Ram 
for the Respondents. i 

JUDGMENT. -The facts of this onse 
are given in the judgment of the Division 
Bench dated 5th August 1916. 

The order of the District Magistrate 
is, “Under section 195, Criminal Procedure 
Code, I sanction the prosecution of Jiwan 
Mal under section 211, Indian Penal Code 
and send the case for trial to Rai Kishan 
Chand. I order Jiwan Mal to give personal 
bail for Rs. 1,000.” If this order is to be 
treated as one under section 195, Criminal 
Procedure Code, the proper authority to 
whom reference should be made is the 
Sessions Judge. If the order is to be treated 
as one under section 476, Criminal Pro- 


cedure Code, then the Sessions Judge has 
no power to deal with it, 

The first part of the order olearly 
points to section 195. The second part, 


however, seems fo refer to the procedure 
provided in section 476, though that section 
is not quoted. The ambiguity of the order 
places the petitioner in a most awkward 
position, as itis difficult for him to know which 
Court to approach. 

I accept this application and set aside 
the whole of the order which I have 
quoted above but leave it open to the 
District Magistrate, if so advised, to pass a 
fresh order. I would, however, poiut out to 
bim that any such order shonld be clearly 
an order either under section 195 or section 
Magistrate 
decides to take farther action he should not 
mix up the two sections but should choose 
either the one section or the otherand follow 
closely the procedare laid down in the section 
adopted. 

Application accepted; Order set aside, 
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NGA SHWE ZAN v. EMPEROR. 


LOWER BURMA CHIEF COURT. 
Gaiminat Appeat No. 924 or 1916. 
November 29, ae eer 
.—-Sir Charles Fox, KT. ief Judge. 
Presa SHWE ZAN AND OTHERS— 
Accusep —ApPLICANTS 
VETSUS 


MPEROR—Opposite Party. 
Penal es (Act XLV of 1860}, ss. 379, 493—Theft 
— Criminal misappropriation —Bullocks following cow 


— sion. ; 
KN ie follow a cow and disappear and are 


p 4 t 
d on search by the owner, the owner mus 
ae have lost possession of the animals and no 


an take place. 


from the order of the Special 

E aa Maubin, dated the 28th 
August 1916, passed in Oriminal Trial 
Noe ane find no sufficient reason 
for disbelieving the evidence that the bul- 
locks were made over to San Etwa by the 
three appellants- A question arises, however, 
whether the accused were rightly convicted of 
Bee Aung Gyi, one of the owners, said 
that under his very eyes the four bullocks 
followed a cow into kaing grass aod dis- 
appeared. On search being made for them 
they were not found by the owners. 

The case is similar to the case of Nga 
Shwe Le y. Emperor (D). é 

The owners must under the circumstances 
be held to have lost possession of their 
animals and no theft of them could take place. 

The offence committed by the accused was 
that of criminal misappropriation. For this 
offence the Ist and and accused were not 
liable to caper eer under section 

3 Penal Cole. 
OF gi sentences for theft, but find 
each of the accused guilty of having com- 
mitted dishonest misappropriatior. of property, 
an offence punishable under section 403 of 
the Indian Penal Code, and I sentence each 
of the accused to suffer two years’ rigorous 
‘imprisonment for such offence, 

Convictions altered. 
(1) 11. B. R. 123, 
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1 set aside the con- | 
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AMBIGA PRASAD V. EMPEROR, 


PATNA HIGH COURT. 
URIMINAL Revisions Nos. 14 anp 15 or 1916. 
September 4, 1916. 

Present: —Mr, Justice Roe. 
AMBICA PRASAD AND OTHERS— 

PETITIONERS 
versus 


EMPEROR —Oprosire PARTY, 

.Oriminal Procedure Code (Act Vof 1898), ss. 195, 
476 —Sanction to prosecute—District Judge, power of, 
to convert proceedings under s. 195 into proceedings 
under s. 416. | 

A District Judge has power to convert proceedings 
to obtain or to revoke sanction, refused or granted in 
a lower Court under section 195 of the Criminal 
Procedure Code, into proceedings under section 476, 


Chadammi ý, Lalita Prosad, 16 Ind, Oas. 525; 84 A. 
602; 10 A. L. J. 174; 13 Or. L. J. 717, referred to. 

Bala Pasban Kuldip Lal v. Gurwar Misser, 18 Ind. 
Cas, 111; 18 Or, LJ. 1, relied upon. 


Criminal revisions against an order of 
the Sessions Judge, Saran, dated the 26th 
June 1916. si 


Mr. 8. Sinha (with him Messrs. Harnarayan 
Prasad and Nirsu Narayan Sinha), for the 
Petitioners. ; ` 

Mr. Sultan Ahmad (Deputy Government 
Advocate), for the Crown. 

Mr. K. P. Jayaswal, for the Opposite 
Party. : 

JUDGMENT.—In these two cases a 
somewhat important point arises as to the 
power of the District Judge to convert 
proceedings to obtain or to revoke sanction, 
refused or granted ina. lower Court under 
section 195, into proceedings under section 
476. There seems to have been in the 
earlier rulings of the Allahahad High Court 
an impression that proceedings under 
section 195 were not judicial proceedings, 
and that the District Judge would be acting 
without jurisdiction in taking action in such 
proceedings under section 476. But these 
doubts seem to me to have been completely 
set at rest in the case of Ohadammi v. Lalia, 
Prosad (1) and still more so by the very 
full discussion of the question by Mukerjee 


-and Carnduff, JJ., in Bala Pasban Kuldip 


Lal v. Gurwar Misser (2). I entirely agree 
with the reasoning set out in the latter 
case, and I am satisfied that when a case 


(1) 16 Ind. Cas. 626; 84 A. 602; 10 A. L. J. 174; 18 
Cr, L. J. 717. 
. (2) 13 Ind. Cag, 111; 18 Cr. L. J. 1, 
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of perjury or forgery is brought to the 
notice of the District Court under section 195, 
that Court has the power to convert the 
proceedings and take action under section 
4.76, 
The applications are accordingly rejected. 
Applications rejected. 





CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 1094 or 1916. 
December 15, 1916. 

Present: —Mr. Justice Teunon and 
Mr. Justice Beacheroft. 

Roja SRINATH ROY AND OTHERS— 

2ND PARTY— PETITIONERS 
TCETSUS 
PROBHAT CHANDRA CHATTERJEE 


AND OTHERS —15T PARTY— OPPOSITE Party. 

Criminal Procedure Code (Act V of 1898), ss. 145 
(1) (4), 439—Possession for more than two months 
during which opposite party restrained by injunction, 
effect of— Bengal Survey Act (V B C of 1875), s 41, 
Collector's order under, consequence of-—Evidence, suffi- 
ciency of —High Court - Revision. 

Ina proceeding under section 145, Criminal Pro- 
cedure Code, a party who entered into pos- 
session more than two months next before the date 
of the preliminary order under the section and 
retained such possession by virtue of an order under 
section 144, Criminal Procedure Code, directing his 
opponent to abstain from entering upon the land in 
question, should be declared to be entitled to posses- 
sion thereof until evicted in dne course of law, as the 
period during which the injunction was in force 
agai his opponent cannot be excluded. [p. 333, 
col. 2. 

The High Courtin revision of a proceeding under 
section 145, Criminal Procedure Cede, ought not 
to enter into the question of the sufficiency of 
evidence in support of a finding arrived at by the 
lower Court. [p. 333, col. 2.] 

Per Beacheroft, J.—A Collector’s order under 
section 41 of Act V (B. OC.) of 1875 declaring possession. 
in favour of a party has the force of a decree of a 
Civil Court and should be maintained by the magis- 
irate in a proceeding under section 145. [p. 334, col, 
Lj 4 

Rule against the order of the Deputy 
Magistrate, Faridpur. . ; 

Messrs. Jackson and Jacob and Babus 
` Atulya Charan Bose and Debendra Chandra 
Pal, for the Petitioners. 

Babu Monmotha Nath Mcokerjee,for the 
Opposite Party. 

JUDGMENT, 

Tsunon, J.—This Rule is directed against 
an order made by the Depaty Magistrate 
of Faridpur declaring the lst party to 
certain proceedings under section 145 
cf the Code of Criminal Procedure to be 
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entitled to possession of the land in dis- 
pute and forbidding disturbance of such 
possession until their eviction in due Course 
of law. 

For the disposal of the Rule it is, in 
my opinion, sufficient to say that on his own 
finding the Deputy Magistrate was not 
competent to make the order complained of. 

The order under section 145, sub-clause 
(1), was made on the 28rd of June 1916, 
and on the evidence adduced the Deputy 
Magistrate finds that the petitioners, who 
were the 2nd- party to the proceedings, 
took possession and the Ist party were 
dispossessed on the 5th of April 1916, 
thatis, two months and eighteen days before 
the initiation of the proceedings. 

It. next appears that on the Sth of April, 
ï. e. three days after the dispossession, the 
Sub-Divisional Officer of Faridpur made 
an order under section 144 of the Criminal 
Precedure Code, directing the Ist party 
to abstain from entering upon the land 
in question. The possession taken by the 
present petitioners on the 5th of April 
having been wrongful, the Deputy Magis- 
trate is of opinion that it should not be 
held to have coutinued during the period 
the order made against the opposite parties 
under section 144 on the Sth of April remained 
in force. He, therefore, deducts this pericd 
of two months and so brings the case within 
the first proviso to sub-section (4) of section 
145. 


On the Magistrate’s finding that the 
petitioners had taken possession on the 
5th (and so were in possession on the 
8th of April), lis exclusion of the two 


months during which the injunction against 
the opposite parties continued cannot he 
defended on any intelligible principle, and 
no attempt has been made before us to 
support this part of his judgment. 


But it is urged that the materials on 


“which the Magistrate finds that the peti- 


tioners took possession and that the opposite 
parties were dispossessed on the Sth of 
April are insufficient and that the Magis- 
trate in fact did not mean what he said, 
But there is evidence in support of this 
finding and into the question of its suffi. 
ciency, I am of opinion, we ought not to 
enter. The suggestion that the Magistrate 
intended to come to a different finding is 
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“also one Iam unable to entertain. No 
doubt, having come to his finding regarding 
dispossession the Magistrate does a little 
later on say: “The possession of the Raja’s 
men (i.e, the petitioners) was established 
by erection of houses during the period 
the injunction order was in force against 
Probhat Babu (7. e the opposite parties).” 
Herero doubt the Deputy Magistrate used 
the word “established” in the sense of 
“strengthened” or “confirmed? and the 
passages I haye cited and other passages 
cannot, in my opinion, be held to affect 
the clear and unambiguous finding that 
possession was taken and the dispossession 
effected on the 5th of April. That the 
Magistrate intended to come and did come 
to this finding is, if possible, made still 
more clear by ihis, that it is only by 
availing himself erroneously of the proviso 
to sub-section (4) that he conceives that 
he is entitled to make the order he has 
done. 

For these réasons the order complained 
of, I am of opinion, must be set aside. 
' BEacHOROFT, J.—I agree that the order 
of the Magistrate declaring the lst party 
entitled to possession must be set aside. 

The two main points urged against the 
order are that the Magistrate onght to 
have treated the Collector’s order in the 
survey proceedings on the same footing as 
a Civil Court decree, and that on his 
finding that the Ist party was dispossessed 
on the 5th April, ï. e., more than two months 
before the preliminary order under section 
145 (1), the order ought not to have been 
made. 
` I must confess that ‘in the somewhat 
confused state of the record I am not 


sure that I correctly appreciate what 
happened in the survey proceedings. So 
far as Ican gather, the Collector made 


an order under section 41 of Act V ‘of 
1875 (B. ©.), the effect of which was 
that the land in question was surveyed 
as in the estate of the 2nd party. 16 is 
not for the Magistrate in a ‘proceeding 
under section 145, Criminal Procedure Code, 
to criticise the proceedings of the Col- 
lector which resulted in that order, he ought 
only to look to the effect of the order, 
viz., that it has the same effect as a 
decree of the Civil Court. There have 
“been a number of decisions to the effect 
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that where possession has been delivered 
as the result of a decree of a Civil Court, 
the Magistrate ought to maintain that 
possession. Here though there is no ques- 
tion of possession having been given as a 
result of the survey proceedings, the Collee- 
tor’s order had the force of a decree of 
a Civil Court declaring possession and 
should have been maintained by the Magis- 
trate. 

As to the second point the Magistrate’s 
language is confusing, and the sentence 
in which he states his finding “that Pro- 
bhat Babn’s tenants were in possession of 
the disputed land on 5th April 1916, on 
which date they were dispossessed by the 
Raja’s men by the forcible erection of 
certain huts”, would at first sight suggest 
that he intended to find that the Ist party 
lost possession on the Sth April. It is a 
sufficiently startling proposition that the 
erection of three hutson an area of 800 
bighas would at once pass the possession 
of the whole of that area and ifa Magis- 
trate advanced such a theory, one ought 
to carefully examine the specific facts 
found in order to see whether he really 
appreciated the meaning of the language 
used. But if the sentence quoted is read 
with two other passages in the judgment 
following shortly after, it becomes, in my 
opinion, clear that the Magistrate did not 
intend to come to the finding attributed 
to him. He says: “The Sub-Divisional 
Offcer without taking any evidence of 
possession passed an order of injunction 
against Probhat Babu and his men on 
Sth April 19.6, and the possession of the 
Raja’s men was established by erection 
of houses during the period the injunction 
order was in force against Probhat Babu. 
I discusred before that the Raja’s men did 
not actually occupy the houses at the 
time of the investigation by the Sub-In- 
spector on 6th April 1916”, and again: 
“The Legislature could not have contemplat- 
ed such a case as the present, ‘when the 
2nd party were practically belped by 
the Magistrate in getting adverse possession 
against the lst party.” Although then in 
terms in the first sentence quoted the 
Magistrate speaks of dispossession on the 
5th April, he speaks of possession being 
established by the 2nd party ata later date 
and of the order under section 144 helping 
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the 2nd party to get possession at a later 
date. The Magistrate seems to have intend- 
ed to find that though dispossession of the 
Ist party began on Sth April, they were 
not dispossessed of the whole land till a 
much later date. 

The difficulty of upholding the 'Magis- 
trate’s order, however, lies in another cir- 
camstance. The proceedings were instituted 
on the 23rd Juna when the 2nd party was 
in possession. Unless then the proviso to 
section 145 (4) applied the order should have 
been in favour of the 2nd party. Bat it ecaa- 
not besaid that while the lst pary was 
restrained by the Magistrate's order under 
section 144 from going on the land they 
were forcibly and wrongfully dispossessed. 
The proviso, therefore, did not apply and 
the Magistrate ought to have proceeded on 
. the possession on the 23rd June. 

This result only shows the care that should 
be exercised before an one-sided order under 
-section 144 is made. 

Rule made absolute. 





ALLAHABAD HIGH COURT. 
Civit Revisios 149 or 1916. 
January 3, 1917. 

Present; —Mr. Justice Piggott and 
Mr. Justice Walsh. 
DALIP SING H—Apptutoant 
versus 

NAWAL AND otaers—Oprposits PARTIES. 

Criminal Procedure Code (Act V of 1898), s 195— 
Civil Procedure Code (Act F of 1908), s. 115—Absistant 
Collector transferred to other Sub-Division, whether 
competent to give sanction to prosecute in case tried 

„in former Sub-Division—Jurisdiction —Revision, 

An Assistant Collector in charge of a Sub-Division, 
although transferred to another Sub-Division is yet 
the same Court for the purpose ef giving sanction for 
prosecution in respect of an offence committed dnring 
the trial of a rent suit tried by him while in charge 
of that Division. [p 834, col. 1] 

Where a Judge refuses to try “other issues” which 
he is competent to try, he declines to exercise 
jurisdiction vested in him by law. [p. 386, col. 1.] 

Criminal revision against the order of the 
Additional District Judge, Meerut, dated 
the llth May 1915. 

Mr. Nihal Chand, for the Applicant. 

Mr. Ridha Kant Malaviya, for the Opposite 
Parties. 

JUDGMENT.—lé appears that there was 
a rent suit tried inthe Court of an Assist- 
ant Collector of the first class named Mr, 
Ambika Nandan Sinha, exercising juris- 
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diction in the Muzaffarnagar District. 
There wasa question in that rent suit as to 
the genuineness of a cettain receipt tendered 
in evidence by the defendants. The ques- 
tion was decided in favour of the plaintiff 
by the Assistant Collector, and the Assist- 
ant Collector’s desision was subsequently 
affirmed by the District Judge in appeal. 
An application was then made by the 
successful plaintiff to the same Assistant 
Collector, that is to say, to Mr. Ambika 
Nandan Sinha, still exercising the juris- 
diction of an Assistant Collector of the 
first class in the Muzaffarnagar District, 
for sanction to prosecute the three defend- 


‘ants in the suit for offences under section 


467, 471, 193 and 199, Indian Penal Code, 
in connection with an alleged false defence 
said to have been set up by them and 
alleged forgery of the receipt on which 
they relied. The Assistant Collector granted 
sanction. -Against his order an application 
was made according to law to the Appellate 
Court to which the said Assistant Collector 
was subordinate, namely, in this matter 
the Court of the Additional Judge of Meerut. 
A variety of pleas were taken, but the 
Additional Judge disposed of the matter 
ona single point. He said that Mr. Ambika 
Nandan Sinha had no jurisdiction to enter- 
tain the application for sanction when it 
was presented to him, It appears that, 
in the interval between the rent suit and 
the presentation of the application for 
sanction, Mr, Ambika Nandan Sinha had, 
under the provisions of section 18 of the 
Land Revenue Act (Local Act III of 1991), 
been put in charge of a different Sab- 
Division of the Mazaffarnagar District, 
The suggestion is that the only officer com- 
petent to entertain the application for sane- 
tion was tbe Assistant Collector who had 
taken over from Mr. Ambika Nandan Sinha 
the charge of the particular Sub-Division 
in question. There is nothing in the Tenancy 
Act (Local Act Il of 1901) about a Sab- 
Divisional Officer. Whatever may be the 
effect of transfers of work, either on the 
criminal side, or under the Land Revenue 
Act, between one officer and another of equal 
rank in the same district, there seems no 
force in the objection taken in the present 
case. The suit under the Tenancy Act in 
connection with which the alleged offences 
were committed was a suit before Mr. Ambika 
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Nandan Sinha, Assistant Collector of the 
first class exercising jurisdiction in the 
Muzaffarnagar District. Any transfer of 
work which might subsequently be made 
under the orders of the Collector between 
different Assistant Collectors in the same 
district could at ths most affect the powers 
of the officer concerned under the Land 
Revenue Act. So faras the powers of Mr. 
Ambika Nandan Sinha as Assistant Collector 
under the ‘'enancy Act were concerned, they 
remained the same, and he was for practical 
purposes the same Court which had decided 
the rent suit in question.. It seems, therefore, 
that the Additional Judge was wrong on the 
ground which he took up as the basis of his 
order setting aside the sanction granted by 
the Assistant Collector. The application 
before the learned Additional Judge raised 
a number of other points which he has 
declined to consider. Moreover, there is 
another view of the case which should have 
been present to the mind of the Additional 
Judge. He was the presiding officer of the 
Court to which appeals lay from the deci- 
sions, either of Mr. Ambika Nandan Sinha, or 
of- the other Assistant Collector who was 
alleged tc have succeeded to the charge of 
the former’s Sub-Division under the Land 
Revenue Act. It was, therefore, competent 
for him, from any point of view, either 
to affirm or to quash the sanction which had 
been granted. He was seised of the case 
on the merits and the real question which 
hebad to determine was whether this was a 
proper case in which theinterests of justice 
required that sanction should be granted to 
the successful plaintiff to prosesnte the 
unsuccessful defendants. In refusing, as he 
says, to try the other issues” raised before 
him, the Additional Judge has declined to 
exercise a jurisdiction vested in him by law. 
We think it isa proper case to exercise the 
revisional jurisdiction of this Court. We 
accordingly allow this application, set aside 
the order of the Additional Judge and direct 
‘that the application contesting the order of 
sanction granted, by the Assistant Collector 
be returned to the Court of the Additional 
Judge of Meerut, with orders that it be 
re-admitted on to the file of pending applica- 
tions and disposed of according to law. 
Under all the circumstances of the case we 
make no order as to costs of this application. 
alpplicaéion allowed. 


CALCUTTA HIGH COURT. 
Criminar Revision No, 442 
- or 1916, 
May 18, 1916, 
Present:—Mr. Justice Chitty and 
Mr. Justice Walmsley. 
PUTIKAHARINI—Accusen—Petirionsn 
VETSUS 
VICE-CHAIRMAN or raz VISHNUPUR 
MUNICIPALITY Cospnarmant— 


Oprosite PARTY, 

Bengal Municipal Act (ITI B.C. of 1884), 5. 345 
conviction under, elements necessary Jor. i 

Before there can be a conviction under section 
845 of the Bengal Municipal Act, the prosecution 
have ` to prove that the Magistrate on an 
application of the Commissioners has ordered the 
land to be closed asa market-place and has taken 
order to prevent such land being so used. 


i Rule against the order of the Sub-Divi- 
sional Magistrate, Bishnupur, dated the 19th 
January :915, 

FACTS.—Accused was prosecuted under 
section 345, Bengal Municipal Act, for selling 
vegetables on a patit land without licence. 
The Magistrate finding that the Municipal 
Commissioners had by a resolution (Exhibit 1) 
prohibited sales on all lands without licence, 
oe her guilty and sentenced her to pay 
a fine. 


Mr. K. N Chaudhury and Babu Probod 
Ohandra Chatterjee, for the Petitioner. 

Babus Manindra Nath Banerjee and Bejoy 
Kumar Bhuttacharjee, for the Opposite 
Party. 


JUDGMENT —In this case before there 
could. be a conviction under section 345 of 
the Bengal Municipal Act (III of 1884), the 
prosecation would have to prove that the 
Magistrate on an application of the Com- 
missioners had ordered the land to be closed 
as a market-place and had taken order to 
prevent such land being so used. This, it 
is conceded for the Municipality, was not 
shown in this case. The conviction and 
sentence passed on the petitioner must be 
set aside and the fine, if paid, will be re- 
funded. : 

Rule made absolute. 
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PATNA HIGH COURT. 
CiıvıL Rersrencs No. 1/3 or 1916. 
June 23, 1916. 
Present:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr, Justico Sharfuddin. 
Maharaja Sir RAMESHWAR SINGH 
BAHADU R—Descarss-HoLpER 
versus 
RAGHUNANDAN KHAWAS— 


Oprosive Parry. 

Bengal Tenancy Act (VIII B, C. of 1885), ss. 170 (3), 
161—‘Voidable interest, what is—Occupancy holding, 
unregistered transferee of, position of, 

Interests voidable on the sale of an occupancy hold- 
ing referred to in section 170 of the Bengal Tenancy 
Act are those interests which are incumbrances with- 
in the meaning of section 161 of the Act. 

An unregistered transferee of an occupaucy holding, 
who has in no way been recognised by the landlord, 
is not a person having in the holding an interest 
voidable on sale, andis not, therefore, entitled to make 
a deposit under section 170 (3) of the Bengal Tenancy 
Act. 

Nalini Behari Roy v. Fulmani Dassi, 18 Ind. Cas. 
487; 16 ©, W. N. 421; 15 0.L.J. 388; Dayamoyi v. 
Ananda Mohan Roy Chowdhuri, 27 Ind. Cas. 61; 42 C. 
172; 18 ©. W. N. 971; 20 C. L. J. 52, relied on. 

Abdul Rahman Chowdhuri v. Ahmadar Rahman, 
81 Ind. Cas. €54; 19 O. W. N. 1217; 22 0. L. J. 356; 
43 C. 558, referred to. 


Civil reference made by the Munsif, 
Madhubani, dated the 17th December 1915. 

Mr. Purnendu Narayan Sinha, for the 
Decree-holder. 

JUDGMENT. 

UHaAMIER, C. J.—The question for decision 
in this reference is whether when the 
occupancy right of a judgment-debtor has 
been advertised for sale in execution of a 
decree for rent, the transferee of the 
occupancy holding, whose name has not been 
registered in the books of the Jandlord and 
who has in no way been recognized by the 
landlord, isa person who, within the meaning 
of section 170, sub-section (3), of the Bengal 
Tenancy Act, has in the tenure or holding 
an interest voidable on the sale. On this 
question there appears to be a difference of 
opinion in the Calcutta High Court, I do 
not propose to examine all the cases bearing 
on this question. In my opinion such an 
unregistered transferee of an entire occupancy 
holding is nota person having in the holding 
an interests voidable on the sale, It appears 
to me that the interests voidable on the sale 
referred to in section 170 are those interests 
which are incumbrances within the meaning of 
section 161. I agree with the desisions of 
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Jenkins, ©. J.and N. R, Chatterjea, J., in the 
case of Abdul Rahman Chowdhuri v. Ahmadar 
Rahman). In that case the Court had to deal 
with the interest of an unregistered purchaser 
of a portion of a holding. Sir Lawrence 
Jenkins held that such a purchaser did not 
hold an incumbrance within the meaning of 
section 161 inasmuch as an absolute sale of 
a portion of the holding was not in limitation 
but in destruction of the interest to which it 
related. A fortzort the sale of an entire 
holding is not in limitation of the interest of 
the tenant. In the case of Nalini Behari Roy 
v. Fulmani Dasi (2), it was held that the 
transferee of anoccupancy holding not transfer- 
able by custom has no interest in his holding 
and is notentitled to make a deposit under 
section 170, sub section (8), of the Bengal 
Tenancy Act in order to avoid a sale of the 
holding in execution of the landlord’s decree 
for rent. It appears to me with reference 
to the decision of the Full Bench in Daya- 
moyi v. Ananda Mohan Roy Chowdhurt (3) 
that the unregistered transferee of an entire 
holding who has not been recognized in 
any way by the landlord, acquires no interest 
in the holding as against the landlord and 
it has been decided in several cases that 
when a landlord brings to sale an occupancy 
holding in execution of a decree for rent 
obtained against the occupancy tenant, the 
purchaser is entitled to disregard the trans- 
feree of the holding. Such a transferee, 
therefore, does not appear tome to have an 
interest “voidable on the sale” for before 
the sale takes place he has no interest in the 
holding which he can enforce against the 
landlord. I would answer this reference by 
saying thatthe unregistered transferee of 
the holding is not entitled to make a deposit 
under section 170, sub-section (3), of the 
Bengal Tenancy Act. 

SSARFUDDIN, J.—I agree. 

Reference answered in the negative. 

(1) 31 Ind. Cas, 554; 19 C. W. N. 1217; 22 C, L. J. 
356; 43 C, 558. 

(2) 13 Ind. Cas. 487; 16 C. W. N. 421; 15 0. L.J. 
388. 


(3) 27 Ind. Cas. Bi; 420. 172; 18 C. W. N. 971; 29 
C, L. J. 62, 
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SUDARSHAN DAS V. BIRAJA SUNDARI DASI. 
CALCUTTA HIGH COURT. 
APPEAL PROM APPELLATE Decree No. 528 
or 1915. 

Desember 15, 1916. 
Present:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Newbould. 
SUDARSHAN DAS — Praintirr— 
APPELLANT 
versus 
BIRAJA SUNDARI DASI AND orgers—- 
DEFENDANTS-—RESPONDENTS, 

Civil Procedure Oode (Act V of 1908), O. XXI, r. 95 
—-Emecution——Purchase of undivided share—Symbolical 
delivery to purchaser of specific plot in judgment-debtor’s 
possession—Rights of purchaser—Use and occupation, 
claim for damages for. 

When, by private arrangement amongst co-sharers, 
one of them is in exclusive possession of a certain 
specific plot, a purchaser of the right, title and interest 
of the latter who obtains symbolical possession 
through Court is entitled to be placed in actual posses- 
ties ha a 
Ma A en aa v. Rasik Lal Mazumdar, 11 C. 

A transferee from such purchaser, therefore, is 
entitled to possession as against the judgment-debtor 
and to claim compensation for wrongful use and 
occupation by the latter. [p. 338, col 2.] 

Appeal against the decree of the Subordi- 
nate Judge, second Court, Sylhet, dated the 
17th December 1914, modifying that of the 
Munsif, second Court, Habiganj, dated the 
28th November 1913. 

FACTS of this case appear from the judg- 
ment. 

Babu Dhirendra Lal Kastgir, for the Àp- 
` pellant.—My vendor had, no doubt, purchased 
“an undivided rd share of the property butthe 
judgment-debtors, whose interest my vendor 
purchased, and his co-sharers were by mutual 
arrangement in exclusive possession of 
specified portions of the house and my 
vendor obtained symbolical possession of 
the same specified portions of the house which 
were in the exclusive possession of his judg- 
ment-debtors. My client having by purchase 
derived the right of the said execution pur- 
chaser is entitled to be put exactly in the 
same position in which the judgment- 
‘debtor was and so he is entitled to rent for 
the portions of the house which were in ex- 

clusive possession of the judgment- debtor, the 
present defendant. See Kumudini Mazumdar v, 
Rasik Lal Mazumdar (1). 

Babu Gopal Chunder Das, for the Respond- 
e nts.—The plaintiff’s vendor obtained only an 


(1) 11 0. W, N. 617, 
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undivided 2rd share. As there was no 
formal partition the plaintiff. cannot say that 
he is exclusively entitled to the portions of 
the house which were in the posséssion of 
the judgment-debtors by mutual arrangement 
between themselves and their co-sharers. A 
stranger, such as the plaintiff, cannot claim to 
be put in the same position and cannot claim 
exclusive possession by virtue of the previous 
mutual arrangement between the several 
co-sharers. The symbolical possession might 
be effective against the judgment-debtors 
but it does not affect the co sharers of the 
judgment-debtors. So the mutual arrange- 
ment between the co-sharers cannot be 
taken advantage of by the plaintiff. He will 
not and cannot get more than what his 
vendor, the execution purchaser purchased, 
namely the undivided jrd share of the joint 
property. The portions which the judgment- 
debtors were possessing did not belong ex- 
clusively to the plaintiff's vendors, so the 
plaintiff is not entitled to rent for the portions 
of the building. 
Babu Dhirendra Lal Kostgir, in reply. 


JUDGMENT.—The plaintiff-appellant 
brought the suit out of which this appeal 
arises for assessment of rent of certain 
specific portions of buildings against the 
persons in possession of the same, and also 
for recovery of damages for the use and 
occupation thereof in respect of the period 
prior to the suit. It appears that the plaint- 
ifs vendor purchased $rd share of certain 
property at sales held in execution of mort- 
gage decrees. Although he purchased an 
undivided 2rd share, he obtained symbolical 
possession of certain specified portions of the 
property whieh were in the exclusive pos- 
session of his judgment-debtors under some 
arrangement between them and their co- 
sharers, which took place more than twenty 
years before the sale. The plaintiff then pur- 
chased the right of the execution purchaser 
and brought the present suit against the 
mortgagor, the principal defendant, who was 
in possession of the particular portions of the 
property. The Court below held that the 
plaintiff had purchased only an undivided 
rd share and was not entitled to more than 
2rds of the rent as compensation. Plaintiff 
appeals to this Court and relies upon the 
case of Kumudind Mazumdar v. Rasik Lal 
Mazumdar (1) where it was held that “When 
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by private arrangement amongst co-sharers, 
one of them is in exclusive possession ofa 
sertain portion of the 7jmali land, a purchaser 
of the right, title and interest of the latter is 
entitled to be placed in the same position. as 
bis vendor,” and that “such arrangement 
amongst co-sharers continues to bea good 
and binding arrangement until the co-sharers 
themselves agree to give it up and come to 
some other arrangement or until any one 
_of the co-sharers demands a partition of the 
entire joint lands either in Court or out of 
Court.” It is unnecessary to discuss the 
principle there laid down. In the present 
case the execution purchaser is found to have 
obtained symbolical possession of specified 
portions of the property which were in the 
exclusive possession of the judgment-debtor 
under process of the Court, and the symboli- 
cal possession thus obtained amounted to 
actual possession as against the judgment- 
debtor. Here, the very same judgment- 
debtor is the contesting defendant in the 
suit; and she cannot raise the objection that 
the plaintiff or his vendor was not entitled 
to possession of any specific portions of the 
_Property which were in his exclusive pos- 
“session. The plaintiff. purchased all the 
rights and interest of the execution purchaser 
and, if the execution purchaser was entitled 
to possession of the specific ‘portions of the 
property which were in the exclusive posses- 
: sion of the judgment-debtor, (the present 
contesting defendant), we think the plaintiff 
is entitled to get the entire compensation in 
respect of tbe property in his possession from 
the defendant. The result is that the decree 
of the lowér Appellate Court is set aside and 
that of the Court of first instance restored 
_ with costs. 


Appeal allowed. 
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MADRAS HIGH. COURT. 
Letress Patent Appear No. 9407 1916... 
November 30, 1916. 

Present:——Justice Sir William Ayling, KT; 

and Mr. Justice Seshagiri Aiyar. 
NATARAJIA NAICKEN—Devenpant No: 4 

3 -À PPELLANT 
versus 
“AYYASAMI PILLAI AND ANOTHER >. 
PLAINTIFE AND Derenpant No, 1— 


RESPONDENTS, 
Negotiable Instruments Act (XXVI of 1881), s. 50— 
Eadorsee, rights of—Promissory note by co-parcener in 


‘Hindu family—Right of endorsee to recover from family 


assets — Suit against non-executant co-parceners, matn- 
tainability of—Transfer of Property Act (IV of 1882), 
= 8—Promisee, duty of—Enquiry into application of 
oan, 

A promisee under a promissory note executed by 
the manager of a Hindu co-parcenary is under an 
obligation only to enquire whether the debt. is 
contracted for the benefit of the family and is. not 
bound to see to its application for purposes binding 
on the family. [p. 340, col. 1.] 

Raghunathji Tarachand v. Bank of Bombay, 2 
Ind. Cas. 173; 34 B. 72; IL Bom. L, R. 255, followed. 

The principle of section 8 of the Transfer of 


pitas Act applies to negotiable instruments. [p. 


340, col. 2. 

The endorsee of a promissory note, therefore, “under 
section 50 of the Negotiable Instruments Act stands 
in the shoes of the ‘endorser, unless aptlanguage is 
used to reserve to himself 2 any specified tights. [p. 
840, col. 2 ] 

An endorsee of a promissory note executed by. a 
member of a-joint Hindu family is. not restricted $o 
the right of suing the promisor personally, but 
can realise the amount from the assets of ‘the 
family. [p, 340, cols. 1 & 2.] 

Seetharama Chetty v. Seshiah Chetty, 17 Tnd. 
Cas. 417; (1912) M. W. N. 101!, dissented from. 

Krishna Ayyar v, Eri ishnasami Ayyar, 23 M. 597; 


“8 Ind. Dec. (x. s.) 819; Raghunathji Tarachand v. Bank 


of Bombay, 2 Ind. Cas. 173; 84 B. 72; 11 Bom. L. R. 
255; Santa Krishnamurthi v. Bank of Burma’ Ltd., 
11 Ind. Cas. 79; 14 Ind. Cas. 389; 35 M. 692; 21 M. L. 
J. 620; (1911) 1 M. W. N. 376; 11 M.L T. 56, followed. 
Shanmuganatha Chettiar v. Srinivasa ‘Aiyar, 35 Ind.. 
Cas. 219; 31 M. L. J. 138; (1918) 2M. W. N. 14 41, 
W. 27; 20 M. L. T. 172; Thaith Oitathil Kutti Ammu v., 
Purushotham Doss Raggi Seth, 8 Ind. Cas. 851; (1911} 1 
M. W. N. 45; 9 M.L.T. 120; 21 M. L. J. 526, explained. 


Somasundaram v. Krishnamurthi, 17 M. L. J. 126, 
distinguished. 


Appeal, under clanse 15 of the R 
Patent, against the devision of Mr. Justice 
Coutts Trotter, reported as 33 Ind. Cas. 
691, dated the 27th January 1916, in 
Civil Revision Petition No. 74 of 1915, 
preferred against the decree of the Court of 
the Subordinate Judge, Mayavaram, in Small 
Cause Suit No. 1374 of 1914. 
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Mr. T. V. Gopalaswami Mudaliar, for the 
Appellant. 

Mr. T. R..Venkatarama Sastri, for the Re- 
spondents. 

JUDGMENT.—The Ist defendant, the 
-younger brother-of the 2nd defendant with 
three other persons, executed.4 pro-note to a 
third person. The major portion of the debt 
was borrowed by the lst defendant. This 
borrowing is:found by the Court of first 
instance and by Mr. Justice Coutts Trotter, 
“to have been made on behalf of and for the 
‘benefit of the.joint family of the two defend- 
„ants. -We-accept this conclusion. On this 
.pro-note; the four executants were sued: after 
‘decree, the lst defendant arranged with the 
_plaintiff’s assignor that the decree should 
the satisfied by the latter; and as considera- 
etion -therefor, executed- Exhibit Athe plaint 
‘note. Tbe note was endorsed to one 
*“Vaidyanatha Ayyar, who in turn endorsed it 
„over to:the, plaintiff. Plaintiff seeks to make 
the. 2nd: defendant liable on the ground that 
‘the debt was borrowed for family purposes. 
“A number of contentions were raised before 
.us, by: Mr. Gopalaswami Mudaliar. We shall 
„deal with:the minor ones first. There is no 
-authority for.the proposition that the pro- 
misee should not only lend for the benefit of 
cthe family, . but that he should also see that 
‘the:loan. was-applied for purposes binding on 
‘the ‘family. On the other hand, Raghunathgz 
Tarachand v. „Bank of Bombay (1) is 
-against that contention. - 

The burden of proof under section 50 of the 
Negotiable Instruments Act is on the pro- 
misor to.show that a reservation of rights on 
.a transfer was made by express words. It 
“was -apparently not argued in -the first 
‘Court, ‘that the endorsements in this case 
restrict ‘the ,endorsee to enforcing his rights 
-only -against ‘the .person of the maker of 
the note. -And -certainly no issue was taken 
outhe question. On reading the endorse- 
ment, ‘we-are satisfied that it was not in 
the contemplation of ihe parties to the 
endorsement that the endorsee should not 
have all the rights of the endorser. 


‘The main question relates:to the rights of 
-the endorsee. It was contended by the 
learned Vakil for the appellant, that 
although under section “130 of the Transfer 
of Property ‘Act an assignment might 


(1) 2 Ind. Cas, 178; 84 B. 72; 11 Bom. L. R, 255. 
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convey to the assignee all the rights which 
the assignor had, an endorsement would confer 


only the right of suing the promisor 
personally. We are unable to accept this 
contention. It is true that this proposition 


receives support from the judgment reported 
as Seetharama Ohetiy v. Seshiah Chetty 
(2). But we agree with Mr. Justice Coutts 
Trotter that this decision is opposed to 
previous decisions of this Court, and is not 
justifiable on principle. The judgment does 
not give any reasons for the conclusion come 
to, and we are not prepared to follow it. 

Section 50 of the Negotiable Instruments 
Act says that the property in the note 
passes by endorsement. Thiscan only mean 
that the endorsee stands in the shoes of the 
endorser unless apt language is used to 
reserve to himself any specified rights. 

As pointed out by Mr. Venkatarama 
fastriar, Vakil for the respondent, the 
general rule is, that a transfer, whether it be 
by way of assignment or endorsement passes 
all the interest, which the transferor is 
capable of passing in the property, (section 
8 of the Transfer of Property Act); and we 
see no reason for not applying that principle 
to negotiable instruments. 

It was contended that the liability of the 
Hindu family is not on the note, but on the 
debt. True; the transaction is one and the 
same, whether the plaintiff is restricted in 
enforcing it to seeking his remedy against 
the person of the maker, or whether his 
right is enlarged by reason of the fact that 
the maker isa member ofa joint Hindu 
family and borrowed the debt for the benefit 
of that family. The contrary view would 
lead to extraordinary results. There may 
be one suiton the note against the maker 
personally and another against the family 
members on the Hindu Law liability. We 
see no reason for adoptinga view which 
would Jead to such an anomaly. 


It was pointed out by Shephard, J., in 
Krishna Ayyar v. Krishnasamt Ayyar (3) 
that even under the English Law a promis- 
sory note by a married woman would subject 
the husband to liability. The Married 
Women’s Property Act only restricted the 


(2) 17 Ind, Cas, 417; (1912) M. W.-N. 1011, 
(3) 23 M. 597; 8 Ind. Dec. €x. 8.) S19, 
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liability to the assets, Similarly, under the 
Hindu Law, while the maker is personally 
liable, the liability of the other members is 
limited to the joint family property. We 
think Krishna Ayyar v. Krishnasamt Auyar 
(2), is decisive on the question argued before: 
us. The same view was taken in Raghu- 
nathji Tarachand v, Bank of Bombay (1), 
and in Sanka Krishnamurthi v. Bank of 
Burma Ltd. (4). In the two latter cases, 
on a suit by the endorsee, it was held, that 
the co-parceners were liable. Certain 
observations of Mr. Justice Srinivasa 
Aiyangar in Shanmuganatha Chettiar v. 
Srinivasa Aiyar (5), were relied on. The 
observations were purely obiter and the 
learned Judge himself expresses no definite 
opinion on the question. As regards Thaith 
Ottathil Kutti Ammu v. Purushotham Doss 
Raggi Seth (6), it is enough to point out that 
the Judicial Committee -have held in Karamali 
Abdulla Allahrkhia v. Bona Karimji (7), 
that on a note by one ofthe partners, . the- 
others would be liable in so far as the 
operation: was natural to the partnership and 
forthe partnership. The same observation 
would mutatis mutandis apply.to the present 
case. Having regard to this pronounce- 
ment of the Judicial Committee Thoith 
Oltathil Kutti Ammu v. Purushotham Doss 
Raggi Keth (6) can no longer be regarded 
as good law. In Somasundaram v. Krishna. 
murthi (8) no question of tke money having: 
been used for partnership purposes was. 
raised or decided. 

We are of opinion that Mr. Justice Coutts 
Trotter is right in holding tbat the 2nd 
defendant is liable on the note executed by 
his younger brother. The appeal fails and 
is dismissed with costs. 

Appeal dismissed. 
V. R. P. 

(4) 11 Ind. Cas. 79; 14 Ind. Cas. 389; 21 M. L. J. 

620; (1911) 1 M. W. N. 875; 11 M. L. T. 56; 35 M. 692. 
(5) 35 Ind. Cas. 219; 81 M. L., J. 138 at pp. 145, 146; 


(1916) 2 M. W. N, 14; 4 L. W. 27: 20 M. L. T. 172. 

(6) 8 Ind. Cas. 851; (1911) 1 M. W. N. 45; 9 M. L. 
T. 120; 21 M. L.J 526. 

(7) 26 Ind. Cas. 915; 39 B. 261; 17 M. L. T. 35; 13 
A. L. J. 12]; 21 C. L. J. 1223 19 0. W. N. 337; 17 
Bom. D, R. 103; 2-L, W, 133; 28 M. L. J. 515; (1915) 
M. W. N. 606; 42 I. A. 48 (P. 0). . 

(8) 17 M. L. J. 126. 
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CALCUTTA HIGH COURT: 
APPEAL FROM APPRLLATE Decree No, 3308 
. oF 1914, 

November 29, 1916. 
Present:~-Mr. Justice D. Chatterjee and 
Mr. Justice Newbould. 
HAFIZADDI AND otuers—-PLatntirrs— 
APPELLANTS 
versus 
PROSANNA KUMAR KAPALI~ 


DEFENDANT — RESPONDENT, 

Bengal Tenancy Act (VIIL B C. of 1885), s. 104A fo 
F and H—Seitlement of rent by Revenue Officer, how 
altered—Additional rent for excess area, whether 
recoverable by suit. 

The only way in which a Record of Rights made 
under section 104A to F of the Bengal Tenancy Act 
can be altered is by a suit under section 104H. [p. 
348, col. 1.3 

Prasanna Kumar Adhikary v. Rachimuddin Howladar, 
15 Ind, Cas. 327;17 C. W. N. 158, applied. 

Therefore, a landlord cannot maintain a suit for 
additional rent for oxcess area as stipulated for in a 
kabuliyat after the settlement of rent made by a 
Revenue Officer under section 104A to 104F of the 
Béngal Tenancy Act, when no suit was brought by 
him under section 104H to make any alteration in 
the entry of the rent as settled. [p. 343, col: 1.] 

Whatever might be. the limits within which 
alteration of rent, etc, might be made under the pro. 
visions of the Bengal Tenancy Act, a Revenue Officer 
in settling a rent under section 104A is not debarrad 
from considering the terms of any subsisting and 
prior contract between the parties. He is to settle 
fair rent on all the materials available. [p. 343, col. 1.1 

Section 1043 gives the record of rents a finality 
which is not to be disturbed, except by a suit under 
section 104H. [p. 343, col. 1.] 

Appeal against the decree of the: District’ 
Judge, Backergunge, dated the 4th August 
1914; affirming that of the Munsif, 3rd Court, 
Patnakhali, dated the 5th March 1914, 

FACTS material to this report will 


appear from the following jadgment of the. 
lower Appellate Court:— 

“In this appeal the plaintiff-appellant 
disputes the correctness of the decision of 
the Court below to the effect that the 
appellants cannot question in a suit in the 
Civil Court a settlement of rent made by a 
Revenue officer under section 104 of the 
Tenancy Act. The appellant bases his claim 
on: a contract entered into by. him with the 
respondent prior to the settlement of rents 
in the khas mahal, In the kabultyat execut: 
ed by the respondent the area was stated 
by guess and the annual rental was fixed 
at Rs. 120 with a proviso that in case the 
areas were found on measurement to be in 
excess of the area stated in the kabuliyat, the 
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respondent should be liable to pay for such 
excess area’ at the stipulated rate. The 
appellant contends that as the area has 
been found by the Revenue officer to be in 
excess of that. stated in the kabuliyat he is 
entitled to sue for additiénal rent. This 
contention is not maintainable. Section 104J 
of the Tenaney Act declares that subject 
to the provisions of section 104H all rent 
settled under sections 104A to F and 


entered in the Record of Riehts finally 
published "urder section 103A shall be 
deemed to be fair and equitable. Even 


under section 104H the appellant could 
not have invoked the interference of the 
Civil Court to remedy the defect he com- 
plains. of. His only remedy was under sec- 
-tion 104G, Clause (8) cf section 1040 is 
a clear bar to the appellant’s claim. The 
suit has been properly decided. The appeal 
is dismissed with costs.” 

Babu Gunoda Charan Sen, for the Appel- 


lants.—No suit could have been brought. 


under section 104H by my client, so the 
entry of the rent settled cannot be conclu- 
sive. Section 104J only applies when a 
relief is obtainable under section 1044, 
and not to a case where I could not bring 
a case under section 104H or prefer an 
appeal under'section 104G. I could not appeal 
because I did not raise any objection to the 
settlement of rent. The case in Prasanna 
Kumar Adhikary v. Rachimuddin Howladar (1) 
has mot. been correctly decided. Even if it 
be- assumed that that decision was correct 
still that case is distinguishable, as in that 
case a suit was brought under section 104H 
whereas..here no.such suit was brought 
under section 104H. Section 104J only lays 
down that the rent settled shall be deemed 
to have been correctly settled. That means 
that, the:procedure or the manner in which 
the. settlement has been made cannot be 
questioned. Refers to Nader Ali Howladar 
vy, jAstmaddi Sardar (2) and Ambica 
Oharan Ohakravarii v. Joy Charan Ghosh 
(3): The Revenue officer here ignor- 
ed, the contract which was made by the 
tenant in his kabuliyat. The settlement 
of rent:.made by him cannot bar my 


(1) 15 Ind. Cas. 827; 17 O. W. N. 158. 
(2) 23 Ind, Cas, 244, 
(8) 4 Ind. Cas. 470; 18 C. W, N, 210., 
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right to bring a suit for the enforcement of 
the contract. This is a case which does not 
come within sections 104A to 104F. There- 
fore, section 1043 has got no application. 

. [OHATTERJER, J.— Your contention is that 
under those sections the Settlement Officer 


cannot change the contract of the 
parties, ] 
Yes. It conld not be argued for a 


moment that my suit to enforce the terms of. 
the kabuldyat and to get additional rent for. 
excess area as provided in the kabuliyat 
weuld be barred because I did not bring. 
any suit under section 104H when it is. 
clear that neither section 104H nor sec- 
tions 104A to 104F apply to this case, 
Simply because I did not dppear before the. 
Settlement Officer and produce the kabuliyat, . 
I ought not to be barred of my right to en- 
force the terms of the kabuliyat. 


Babu Brojendra Nath Chatterjee, for the 
Respondent.—The settlement of rent made 
by the Revenue officer cannot be questioned 
in the suit. The remedy of the’ landlord ` 
was by a suit under section 104H. Sec- 
tion 104H does apply to this case and the case- 
of Prasanna Kumar Adhikary v. Rachimuddin 
Howladar (1) supports my contention, The 
Legislature never intended that a party would 
remain inactive during the proceedings for the 
settlement of rent by the Revenue officer 
and then come up with a suit to establish 
his rights which were not given effect to 
by the Settlement Officer. The very object 
of the settlement proceedings will be frus- 
trated if the parties be allowed to do so. I 
contend tbat the only: way in which a 
settlement of rent made under section 104A 
could be altered is by means of a suit 
under section 104H. Section 113 shows 
that the landlord cannot claim additional 
rent for excess area unless the excess took 
place subsequent to the settlement of rent 
under Chapter X. Here the landlord’s 
case is that the tenant was in possession 
of the excess area at the time of the settle- 
ment of rent by the Revenue officer. So he 
cannot go behind that settlement for the 
purpose of getting additional rent for the 
excess area. 

Section 192 of the Bengal Tenancy aes 
shows that the Revenue officer may settle, 
a fair rent notwithstanding anything in 
the contract between the parties, 
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- Babu Gunoda Oharan Sen 
plied. 

JUDGMENT.—Under the terms of a 
kabuliyat the defendant was bound to pay 
additional rent for any area found on measure- 
ment fo be in excess of the 10 kanis of 
land leased. There were settlement pro- 
ceedings under Chapter X, Part II, section 
104 of the Bengal Tenancy Act and no 
shit was brought under section 104H to 
make any alteration in the entry of the 
rent as settled. Now the rent settled was 
the rent provided in the lease, Rs. 120, al- 
though the land was shewn as more than 
10 kanis. The Courts below have dismiss- 
ed tbe suit on the authority of the case of 
Prosonna Kumar Adhikari v. Rachim-ud-Din 
Howldar (1), The said case fully supports 
the decision of the Courts below. It iscon- 
tended tbat the said case was wrongly decid- 
ed and in any case distinguishable. The dis- 
tinction is that there was a suit under section 
104H in that case whereas there was none 
in this case Woe do not think that distinc- 
tion. material as the only way in which the 
Record of Rights made under sectionl04A toF 
can be altered is by a suit under section 1044. 
As regards the correctness of the decision 
also the arguments do not press us to dissent 
from that ease. It is contended that under 
section 104A (a) the Revenue officer may 
enhance or reduce but he has to go by the 
principles laid down in sections 6; 9, 27 to 
36, 38, 39, 43, 50 to 52, 120 and 191 and these 
sections do not contemplate interference 
with the terms of any contract. We think 
that whatever might be the limits within 
which alteration of rent ete., might be made 
under those sections, the Revenue officer is 
not debsrred from considering the terms of 
any subsisting contract between the 
parties. Under section 104 A (a) he may 
give effect to agreements made before him 
if he considers them fair and there is nothing 
in section 104A which debars him from 
considering prior contracts. He is to settle 
fair rent on all materials available and 
section 1043 gives the record a finality 
which is not to ~be disturbed. See also 
Ambica Sharan Chakravarlt vy. Joy Charan 
Ghosh (3). In this view of the case we dis- 
miss the appeal with costs. 
are i Appeal dismissed. 
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PATNA HIGH COURT, 
Sxrconp Civiu APPEAL No. 1643 or 1915. 
July 22, 1916, 

Present:— Mr. Justice Mullick and Mr, 

, Justice Atkinson, 

Chowdhury BALVADRU SAMANT 
SINGH—PLAINTIFE— APPELLANT 
versus 
BIMBADHAR ROY — Direnpant— 


RESPONDENT. 

Custom—Primogeniture — Proof — Evidence ~ Pre. 
sumption— Evidence Act (I of 1872), s 116—Transfer 
of Property Act (IV of 1882), s. 41—Estoppel~Com. 
promise, admission in, effect of. 

One of the tests in cases where the custom of 
primogeniture is set up is whether the right of 
the eldest son was challenged in the Courts and 
whether the litigation invariably ended ia a com. 
promise under which the younger sons obtained a 
mere grant by way of maintenance which was 
far less than what they would have been entitled 
to under the ordinary law. [p. 345, col. 2.] 

Rama Kanta Das v. Shamanand Das, | Ind. Cas 754; 
36 C. 590; 11 Bom, L. R. 530; 6 A. L. J. 864; 13 C. W. 
N. 581; 9 C. L. J. 497; 19 M. L. J. 239; 6 M, L.T. 84; 
36 I. A. 49; Rama Nand v. Surgiani, 16 A. 221; A. W. 
N. (1894) 47; 8 Ind. Deo. (N. 8.) 143, referred to, 

An admission by A in a compromise déed of 
the right of B to enjoy certain property by way 
of maintenance, does not amount to an inducement 
to third persons to believe that B has a good 
title to the land. so that in the event of A im- 
pugning the validity of the compromise, a trans- 
feree from B cannot set up the admission as estop- 
ping 4 from claiming the land. [p. 344, col. 2.] 

Mahomed Musa v. Aghore Kumar Ganguli, 28 Int. 
Cas. 980, 42 C. 801, 17 Bom. L. R. 420, 210.1. J. 
231, 28 M. L J. 548, 19 0. W. N. 250, 13 A. L J. 229, 
17 M. L. T. 143, 2 L. W. 258; 42 I. A. l; (1915) M. W. 
N. 621 (P, C.), referred to. 

Second appeal from a decision of the District 
Judge, Cuttack, dated the 6th April 1915, 
reversing that of the Ofmoiating Subordinate 
Judge, Cuttack, dated the 30th April 1914. 

Dr. D. N. Mütter and Mr. Satish Ohandra 


Bose, for the Appellant. 

Mr. Baikuntha Nath Duti, forthe Respond- 
ent. 

JUDGMENT. 

Moruk, J.—Defendant No. 1 is the 
brother of the plaintiffs father, and the 
defendants Nos. 2, 3 and4 are the sons 
of defendazt No. 1. In 1901 the defendant 
No. 1 brought a suit against the plaintiff's 
father for a declaration of title to and 
recovery of certain family property. In that 
snit a compromise was arranged between the 
parties, affecting not only the property covered 
by the suit, but all the other property 
belonging to the family and it was declared 
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that the plaintiff’s father was entitled as of 
right to all the properties, with the excep- 
tion of certain properties granted to the 
defendant No. 1 by way of maintenance in 
accordance with the custom of the family. 

We are concerned with 18 acres out of 
the property thus given to defendant No. 1. 
These 18 azres form part of an area of 
64-69 acres of resumed lakhraj land belcnging 
to Taluk Gobind Prosad. A decree was 
made in accordance with the compromise on 
the 12th July 1906. On the Ynd July, 
1803 the defendant No. 1 sold 2-50 acres 
out of the above ISacres to defendant No. 
5. In 1907 defendant No. 1 sued the 
plaintiff for recovery of possession of certain 
other land falling within these 18 acres; and 
the plaintiff then for the first time in that 
suit raised the plea that the compromise of 
1902 was ineffective because it related to 
property outside the scope of the suit and 
was not registered. This plea succeeded and 
the snit was dismissed. 

But in the Survey of 1910 the plaintiff 
and defendant No. 1 were recorded in equal 
shares in respect of the resumed lakhraj 
lands; and: the plaintiff, accordingly, in the 
present suit asks the following reliefs: First, 
a declaration of his title by primogeniture 
tó the landa of schedule (ka), (the first 
schedule), comprising 64-69 acrea; and second- 
ly, for recovery of the lands of schedule 
(kha), (the second schedule), which are the 
2:50 acres transferred by defendant No, 1 
to defendant No. 5 by the sale of the 2nd July 
1903. 


The learned Subordinate Judge decreed 
the suit; but on appeal the learned District 
Judge dismissed it on three grounds. Firstly, 
on the ground that the plaintiff’s claim was 
barred by adverse possession; secondly, that 
the plaintiff was estopped as against the 
defendant No. 5 and thirdly, that the custom 
of primogeniture had not been established. 


With regard to adverse possession the 
learned Vakil for the plaintiff-appellant 
admits, that he cannot successfully challenge 
the learned Judge’s finding; but on the other 
two points he urges that the learned District 
Judge has committed an error of law, 


First as to the question of estoppel. I 
am unable to appreciate the view of the learn- 
ed District Jncge which appears to be 
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founded on a sale made by the plaintiff to 
defendant No. 5 onthe 24th August 1905, 
that is, subsequent to the sale made by 
defendant No. 1 to defendant No. 5. The 


. learned Vakil for the respondents admits that 


he cannot support the learned District Judge’s 
argument; but he contends that the circum- 
stances show that the plaintiff did inten- 
tionally induce defendant No. 5 to believe 
that he had a valid title to the property, 
and thereby induced him to purchase the 
property from defendant No. 1. 


In my opinion there is nothing to support 
this contention. Defendant No. 5 was an 
arbitrator in the suit between the plaintiff 
and defendant No. 1, and merely because 
the deed of compromise contained admissions 
by the plaintiff of the right of defendant 
No. 1 to enjoy the 18 aeres by way of 
maintenance, I am unable to see that the 
plaintiff can in any way be said to have 
intentionally induced defendant No. 5 to 
believe that he had a good title. Much 
less can it be said that the plaintiff did 
anything to cause defendant No. 5 to purchase 
from defendant No. 1. There is no finding | 
that there was any such inducement; and 
upon the facts it would. be impossible to 
hold that the case was covered by section 
115 of the Indian Evidence Act. In my. 
opinion the learned District Judge was 
clearly wrong in applying that section to this: 
case. 


Nor do the principles of Mahomed Musa 
v. Aghore Kumar Ganguli (1) apply. In that’ 
ease long possession was held to give title 
in spite of an unregistered compromise. Here 
the finding is that the compromise was never 
wholly enforced, that defendant No. 1 got 
possession -of only part of the property and 
that he remained in possession for only a 
part of the period that elapsed between 1902 
and 1907. 

Nor again does the principle of inconsistent 
positions apply. It is open to the plaintiff 
to impugn the defendant’s title on the ground’ 
that there was no legal transfer. The un- 
registered compromise may perhaps operate 


(1) 28 Ind. Cas. 930; 42 C. 801; 17 Bom. L. R. 420; 
21 0. L. J. 231; 28 M. li. J. 54°; 19 OL WEN, 250; 13 
A. Lg. 29; 17 MY Le TP £8; 2 m. W., 258; 42 I A. l; 
(13-5) M, W. N. 621 (7.0, , 
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as an agreement to sell of which specific 
performance might be enforced, but that is 
not the ground on which the defendant No. 
5 resists the plaintiff’s title. 

Finally there is no finding that plaintiff 
held defendant No. 1 out as an ostensible 
owner and section 41 of the Transfer of 
Property Act has no application. J find, there- 
fore, that the suitis maintainable. 

There remains the question of primogeni- 
ture. The learned District Judge finds that 
the custom set up by the plaintiff was neither 
ancient nor certain. It is necessary, therefore, 
to examine the evidence upon which the 
plaintiff bases his” case. We have a decree 
` of 1854, which shows that a member of the 
family named Kamla sued Indrajit, who was 
then alleged to be the head of the family, 
for partition; but failing to establish his claim 
he compromised with Indrajit and took 7 
acres odd as his maintenance. Again in 1858 
there was a similar suit in which the then 
plaintiff failing to get partition compromised 
for 6 acres by way of maintenance. At 
that time the family property measured 86 
acres, and, therefore, 7 acres and 6 aeres 
would represent about one-twelfth and one- 
fifteenth of the whole. These proportions 
were very much less than the share which 
the plaintiff in these suits would have been 
entitled to, if the ordinary Hindu Law had 
taken effect. Then we have the compromise 
of 1902, in which it was distinctly asserted 
that the 18 acres which were given to 
defendant No. 1 were given “according to 
the custom of obtaining maintenance which 
is prevalent inourfamily.” This admission is 
evidence which strongly corroborates the 
plaintiff’s claim. ` 

It may be said that the evidence so far 
as it goes, only establishes the plaintiff’s 
right from 1854; but then there is a pro- 
ceeding of 1839, which shows that in that 
year Indrajit was described as Choudhury 
and was recorded as in possession of the 
whole of the resumed lakhraj property. 
Taken with the evidence from 1824, this 
document of 1§39 does tend to show that the 
custom of primogeniture was recognised in 
1839 also. 

Their Lordships of the Privy Couneil in 


Rama Kanta Das v. Shamanand Das (2) have 

(2) 1 Ind. Cas. 754; 86 C. 590; 11 Bom. L. R. 580 
(P. C.); 6 A. L. J. 364; 13 0. W. N. 581; 9 C, L. J. 497; 
19 M L. J. 239;-6 M. L. T. 84 361. A. 49. 
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laid down that one of the tests in cases where 
the custom of primogeniture is claimed, is 
whether the right of the eldest son was 
challenged in the Courts and whether the 
litigation invariably ended in a compromise 
under which the younger sons obtained a 
share of the estate very much in excess of 
the maintenance to which, had the custom 
existed, they would have been entitled. If 
the younger sons did so succeed in defeating 
the eldest son, it would be an indication 
that there was no custom. In the present 
case the converse proposition would. seem 
to hold good. The right of the younger 
sons was disputed in the Courts, and they 
invariably failed to establish that they were 
entitled to a share by partition, and 
they then compromised their claim by 
obtaining a mere grant by way of main- 
tenance. A similar proposition was laid 
down in the case of Rama Nand v. Surgiani 
(3), in which the Judges of the Allahabad 
High Court were cf opinion that the kind 
of evidence which was sufficient to establish: 
custom, was evidence showing that the right 
claimed by custom was more or less 
contested and the contest abandoned by some 
one who, if the custom had not existed,’ 
would have been entitled to succeed. Hav- 
ing regard, therefore, to :the above facts, 
which show that since 1839 the cnstom of 
primogeniture has been recognised in the 
plaintiffs family, I think the custom may 
be held to be ancient and reasonable and 
sufficiently certain to entitle the plaintiff to 
the reliefs claimed by him. 

The result, therefore, is, that the decree 
of the lower Appellate Court will be set 
aside and the plaintiff’s suit must succeed. 
His right by primogeniture to the suit 
lands will be declared, and he will be en- 
titled to recover from the defendant No. 5 
the lands of the second Schedule. The ap- 
pellant will be entitled to get his costs in all 
Courts. 

ATKINSON, J.—I conenur. 

Appeal decreed, 

(8) 16 A. 221; A. W. N. (1894) 47; 8 Ind. Dec. 
(N. 8.) 143. 
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MADRAS HIGH COURT. 
FULL BENCH.” 


. Orvin Revisioy Petition No. 521 of 1915. 

A . December 6, 1916. 
Fresent:—Sir. John Wallis, Kr., Chief Justice, 
Mr. Justice Abdur Rahim and 

5 Mr. Justice Srinivasa Aiyangar. 
SAI SIKANDAR ROWTHER— DEFENDANT 
: — PETITIONER 
versus 
GHOUSE MOHIDIN MARAKAYAR AND 


> OTRERS— PI ATNTIFFS— RESPONDENTS. 

| Presidency Small Cause Courts Act (XV of 1882), s. 
38— Facts, decision on— Full Bench, powers of— 
Jurisdiction, 

` A Full Bench of a Presidency Small Cause Court 
sitting under section 88 of Act XV of 1882 has no 
jarisdiction to decide questions of fact generally, nor 
even to decide any question of fact arising for the 
first time before it, in consequence ofits finding on 
another question of fact or law. [p. 760, col. 2.] 
Sadasook Gamr Chihund v, Kannarya, 19 M. 96; 

6 Ind. Dec. (x. s.) 772; Srinivasa Charlu v. Balaji 
Rau, 21 M. 232; 7Ind. Dec. (x. s) 519; Sassoon v. 
Hurry Das Bhukut, 24 O. 455; 1 ©. W. N. 44; 12 
Jnd. Dec. (N. 8) 971; Johan Smidt v. Ram Prasad, 
12 Ind. Gas. 11. 88 0.425; 16 C W.N. 2c; Behram v, 
Ardeshir, 27 RB. 568; 5 Bom. I. R. 555; Bapujee v. 
Dastur, 8 Bom. L. R. 678: Ramasamy Aiyar v Madras 
Times Printing and Publishing Ce., Lid, 33 Tnd. Cas. 
929; 16 M. L. T. 165: 30 M. D. J. 207; Murtagh v. 
Barry, ‘1893) 24 Q. B. D. 63°; 59 L. J. Q. B. 2&8; 
838.W R. 526: Clarke v. West Ham Corporation, (1914) 
2 K. B. 448; 83 L. J. K. B 1I8(6; 110 L. T. 1007; 78 
J. P. 209: 12 L. G. R. 744; 58S J. 498; 30 T. L R. 
989; Robinsun v Fawcett and Firth, (1Ṣ$0'} 2 K. B. 
325; 70 L, J. K. R. 639; &4 L. T. 629; Cousins v. 
Lombard Deposit Bank, (1876) 1 Ex. D. 404; 45 L.J. 
Ex. 57?; 35 L. T. 484; 25 W. R 116, referred to. 


Petition, under section 115 of Act V of 
1995 and section 15 of the Charter Act, 


praying the High Court to revise the decree: 


of the Full Bench of the Court of Small 
Causes, Madras, in Full Bench Application 
No, 38 of 1915 (Suit No. 19422 cf 1914). 

- This petition coming on for hearing on 
the 18th August and the 22nd September 
1916, upon perusing the petition, the 
judgment and decree of the lower Court 
and the record in the case, and vpon hearing 
the arguments of Mr. V. C. Seshachartar, 
for the Petitioner, and of Mr, A. Narastwha- 
chartar,for Mr. V. V. Sreentvasa Atyangar, 
for the Respondents, cn the 1&th August 
and of Mr. O. Krishnamachariar, for 
Mr. V. O. Seshachariar, for the Petitioner, 
ard of Mr. V. V. Sreentrasa Atyengar, for 
the\Respondents, on the 22nd September 
19)6, and the case havirg stecd cver for 
ecusideration till 29th September 19.6, the 
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Court (Oldfield and Sadasiva Aiyar, JJ.) 
made the following 
ORDER OF REFERENCE TO A 
FULL BENCH. 

OLDFIELD, J.—This litigation began in 
the Court of Small Causes asa suit 
against defendant for the balance of price 
of paddy purchased from Ibrahim Sa, 
represented by plaintiffs. It was originally 


dismissed by the Chief Judge’ on the 
ground that Ibrahim Sa’s partners in a 
firm at Penang should have beeu joined 


ag parties, as the sale to defendant was 
by the firm. There was then an appeal 
to the Full Bench of the Court, whieh 
resulted in a decision that plaintiffs were 
entitled to sue’ alone. That decision we 
are asked to revise,on the ground that 
the learned Judges exercised a jurisdiction 
they did not possess in dealing on appeal 
with questions of fact. The first issue 
before us is, therefore, whether the Full 
Bench decision turned on a finding or 
findings of fact or law or mixed law and 
fact. In the circumstances of ‘ the case, 
which will be referred to, if is worth 
noticing that the question is not whether 
the findings are right or wrong, since - 
mistakes in fact or law, not affecting the 
exercise of jurisdiction, would not justify 
interference in revision. It may also be 
pointed out thet we are concerned’ with 
the considerations actually presented to the 
learned Judges aud dealt with in their 
judgments, not with others, on which it 
may appear to us probable that a decision 
would khave been reached more easily. 

It is necessary to state this at the outset 
owing to the course taken by the proceedings. 
Although a sale was alleged in the plaint 
by Ibrahim Sa to defendant without a bint 
that anything but an actual and explicit 
contract was relied on, it soon became 
clear that the only contract of that kind, ‘ 
to which defendant had been a party, was - 
not with Ibrahim Sa and that the two 
became vendor and purchaser, if-at al), in 
virtue of some implication from their: 
subsequent relations. The paddy in question 
was consigned by Ibrahim Sas firm at 
Penang to certain Chettis at Madras with 
a hundí drawn in their favour on Ibrahim 
Sa. The Penang firm was to recover (as. 
it’ actually did) from the Chettis or their 
representatives at Penang, the former 
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recovering from Ibrahim Sa. Ibrahim Sa, 
however, in circumstances not stated, did 
not pay them, and defendant obtained the 
paddy on promising to pay the Chettis 
for it. Now, if that had been the purchase 
in question, and it is the only transaction 
outwardly resembling one referred to in 
evidence, defendant ostensibly bought either 
from the Penang firm or the Chettis, and 
could be sued only by one or otber of 
them. For Ibrahim Sa had (so far as 
appears) no express contract with defendant, 
the evidence: that he negotiated the 
transaction being immaterial and the evidence 
that he was his surety having been rejected. 
The learned Chief Judge, no doubt, suggested 
as an alternative ground of decision in 
plaintiffs’ favour that Ibrahim Sa could 


and did sue as agent of the Penang firm 


with reference to section 230, Indian 
Contract Act. But, as that is not the 
main ground of his decision or the ground 
of his colleagues and as it is inconsistent 
with. the plaintiffs’ grounds of appeal to 
the ‘Full Bench, it is unnecessary to consider 
it further: or to say more than that, if 
Ibrahim Sa had been agent for a foreign 
firm, his agency would have ceased at his 
death and no decree could have been passed 
in favour of his legal representatives, as 
if the agency had descended to them. 


‘The argument, which the learned Chief 
Judge and his colleagues accepted, was 
based on Ibrahim Sa’s subsequent conduct 
in paying or promissing to pay the Chettis 
(the findings in the judgments are not 
clear) in discharge of the hundi in their 
hands the balance, which defendant had 
failed to pay them as  purchase-money 
for the paddy, and on a finding that 
Ibrahim Sa thus became the owner of the 
portion of the paddy, for which defendant 
had not paid, and re-sold it to him, acting 
throughout in his individual capacity and 
not as a member of the firm. In dealing 
with this argument the learned Chief Judge 
said: “Ibrahim Sa had to pay the balance 


to the Chettis and retain the hundi. The 
suit is for the money, which is also the 
balance purchase-money due for the 
paddy......... It is now pointed out that 


Exhibit A shows that defendant treated 
Ibrahim Sa as the contracting party to 
whom the purchase-money was due.” So 
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also another learned Judge: “The position 
was that the Penang firm despatched the 
paddy to Ibrahim Sa with the obligation 
imposed on him to pay the amount of the 
hundi. The effect of Ibrahim Sa having 
accepted that obligation is to convert the 
paddy into his property.” 


Are the questions thus decided questions 
of law or of fact? The answer is in ny 
opinion that two questions were decided, 
one of the former and the other of the 
latter dessription. The Trial Judge had 
dealt with the case as a whole and, dis- 
tinguishing it from any case based on 
Ibrahim Sa’s discharge of the hundi, had 
decided for defendant without reference to 
the alleged acquisition of ownership by the 
former and resale by him to the latter. 
First then the Full Bench dealt with that 
acquisition and identified the sale referred 


to inthe plaint withthe re-salé. No doubt 
the judgments do not refer to this con- 
struction of the facts as based on any 


legal principle; and it is possible, though (as 
I observed above) we are not concerned with 
the possibility in revision, that no’ principle, 
which would justify it, can be established. 
But we cannot treat the conclusion as merely 
arbitrary; and the only alternative is that 
Ibrahim Sa was treated by the Fall Bench 
as a purchaser, who re-sold, in consequence 
of the application to his conduct of some rule 
or supposed rule of law. Next having decid- 
ed, asa point of law, what Ibrahim Sa did, 
the Full Bench considered whether he did it 
in his individual capacity or as a partner. 
Here the case is different, because there is no 
necessity to supplement the implication from 
the facts by the application of any legal 
principle in order to understand the decision 
in favour of the former alternative. It 
depended, as the -judgments show, on 
no presumption or estoppel, but directly 
on the evidence as to Ibrahim Sa’s position, 
the relations between the parties and 
especially on the inference from defendant’s 
letters; and in connection with this part 
of the case no guestion of law is referred 
to in the judgment or is shown to have 
arisen. The conclusion, therefore, is that 
the Full Bench, when it decided that 
Ibrahim Sa acted in his individual capacity, 
dealt with a question of fact. 

We have next to consider whether if 
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had jurisdiction to do so under section 
38, Act XV of 1882, or could only state 


the question of fact, which in its opinion - 


arose, and order a new trial with reference 
to it. In Sadasook Gambir” Ohund v. 
Kannayya (1), the majority of a Bench of 
this Court held, not generally that a Full 
Bench of the Small Cause Court sould 
not decide a question of fact, which first 
arose before them, but that it conld not 
interfere with the decision of the Trial 
Judge, unless if was such as no reasonable 
man could have come to; that is, unless 
there was practically no evidence to support 
it. Best, J., held, however, that the powers 
of the Full Bench were unrestricted. In 
Srinivasa OCharlu v. Balaiji Rau (2) the 
decision, again with reference to a question 
of fact dealt with by the Trial Judge, was 
that no appeal on a question of fact could 
be entertained. Recently, however, these 
authorities have been the subject of adverse 
criticism in Ramasamy Atyar v. Madras Times 
Printing and Publishing Oo. Limited (3), in 
which my learned brother took part. If the 
matter were res integra, I should be inclined to 
coneur in the conclusion, that the Full Bench 
is entitled generally to deal with questions of 
fact; and so much conceded, I should hold 
that, when, as here, the question of fact 
arises before it in consequence of its 
finding on the question of law, it must 
determine in the exercise of its discretion 
whether it will itself decide the former 
on the evidence on record or whether it 
will order a new trial, one important 
consideration being that the parties have 
or, as appears to have been the case in 
the instance before us, have not fresh 
evidence to adduce. 


I would,. therefore, refer: for the decision 
of a Full Bench the questions 


(1) Whether a Full Bench of the Small 
Cause Court, sitting under section 38, Act 
XV of 1882, has jurisdiction to decide 
questions of ‘fact generally. 

(2) Whether it has jurisdiction to do 
so, when the question of fact first arises 


(1) 19 M. 96; 6 Ind. Dec. (N. 8.) 772. 

(2) 21 M. 232; 7 Ind. Dec. (N. 8.) 519. 

(3) 83 Ind. Cag. 929; 19 M. L.T. 165; 30 M. L. J. 
207. A 
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before it, in consequence of its finding on 
another question of fact or law. 
Sapasiva Aryar, J.—I agree. 





This petition coming on for hearing in 
pursuance of the above Order of Reference 
to a Full Bench, on the 30th November 
and the Ist December 1916, upon perusing 
the said Order of Reference and upon 
hearing the arguments of Mr. C, Krishnam- 
aciariar, for Mr. V. ©. Seshachariar, 
for the Petitioner, and of Mr. V. FV, 
Srinivasa Atyangar, for the Respondents, 
and the case having stood over for considera- 
tion till this day, the Full Bench expressed 
the following 

OPINION, 

Wants, C.J.—We think that Sadasook 
Gambir Chund v. Kannayya (1) and 
Srinivasa Charlu v. Balaji Rau (2) were 
rightly decided and should in any case 
be followed as they are decisions on a 
point of practice which have now stood. 
for many years, and their reversal must 
seriously affect the settled practice of the 
Court. In Calcutta, Sale, J., was clearly 
of the same opinion in Sassoon v. Hurry 
Das Bhukut (4), and it has since been 
treated as settled law. Johan Smidt vy. 
Ram Prasad (5). 

Dealing with the question 
ference, we think that in the cases to 
which we have been referred in Bombay 
and in this Court [Behram v. Ardeshir (6), . 
Bapuji v. Dastur (7) and Ramasamy Atyar v, 
Madras Times Printing and Publishing Co. 
Limited (3)], attention was not sufficiently 
called to the corresponding changes in the - 
County Courts Act from the first of which. 
the provision as to new trials was taken, 
As is well known, the Presidency Towns. 
Small Cause Courts are summary tribunals 
established in 1850 to relieve the Supreme 
Courts in the Presidéncy Towns, and. were. 
largley modelled on the County Courts 
which had recently been established in 
England under 9 and 10 Vict. C. 95 to 
relieve the Common Law Courts at 
Westminster, many of the principal sections 


in the re- 


(4) 240. 455; 10. W. N. 44; 12 Ind. Deo. (x, s.) 
1 


(5) 12 Ind. Cas. 11; 38 0. 425; 16 C, W. N. 26, 
a 27 B.563; 5 Bom. L. R. 556. 
(7) 8 Bom. L. R, 678, 
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in the Indian Act IX of 1850 being taken 
verbatim from the English Act, including 
that which made the judgments of the 
Courts final and conclusive subject to the 
power of granting new trials. Section 89 
of the English Act provided as follows:— 
“Every order and judgment of any Court 
held under the Act, except as hereinafter 
provided, shall be final and conclusive 
between the parties, but the Judge shall 
have power to non-suit the plaintiff in 
every case in which satisfactory proof 
shall not be given to him entitling either 
the plaintiff or the defendant to the 
judgment of the Court, and shall also in 
every case whatever have the power, if 
he shall think fit, to order a new trial 
to be had upon such terms as he shall 
think reasonable, and in the meantime to 
stay proceedings.” 


This section was re-enacted verbatim 
as section 53 of Act IX of 1850, merely 
substituting Judges for Judge with the 
consequential alterations. The legislature, 
which in express terms made the judgment 
of these summary Coarts final and conclusive, 
did not in eonferring the power to grant 
a new trial intend to give a right of 
appeal on the facts, but rather to enable 
the Court before whom the application 
came to interfere with such findings in 
the same way and on the same grounds 
as the Courts of Common Law (who had 
no power to find facts for themselves) 
were accustomed to interfere with the 
findings of Juries by setting them aside 
and directing a new trial. See Murtagh 
v. Barry (€), Olurke v. West Ham Corpora: 
iton (9), At that time the procedure 
in the Common Law Courts of Queen’s 
Bench, Common Pleas and Exchequer 
was still much as it is described in 
Blackstone, Book III, Chapters 23 and 
24. After the verdict, wherever found, had 
been returned into the Court in which 
the action was brought, the Court gave 
the appropriate judgment on the facts so 
found, unless there was something to 


(8) (1890) 24 Q. B. D. 632; 59 L, J. Q. B, 358; 38 
W. E. 526. 

(9) (1914) 2 K. B. 445; 83 L. J. K. B. 1806; 110 L. 
T. 1007; 78 J. P. 309; 12 L, QŒ. R. 744; 58 5. J. 496; 30 
T: I, B. 389, 
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vitiate the verdict, in which case all the 


‘Court could do was to set it aside and order 


as they had no power to 
for themselves. It is, we 


a new trial, 
find the facts 


_think, quite clear that the Legislature did 


not intend to confer any larger powers 
of questioning the findings of the Judges 
of these Courts. There was some ditficulty 
about a County Court Judge granting a 
new trial in a case tried before himself, 
and though the power has never baad 
taken away the difficulty was met by 
section 14 of the Act of 1850, 13 and 
14 Vict. O. 61, which gave a limited 
right of appeal from his judgments to 
any of the Courts of Common Law, “as 
to the determination or decision of the 
said Court in point of law, or upon the 
admission or rejection of any evidence”, 
and provided that on the appeal the Court 
may order a new trial on such terms 
as it may think fit, or may order judgment 
to be entered for GrEher party, as the case 
may be, and make such order with respect 
to the costs of the said appeal as such 
Court may think proper.” The Appellate 
Court was thus only entitled to interfere 
on the ground of error of law or wrongful 
admission or rejection of evidence and 
could not find the facts for itself, but 
could either order a new trial or enter 
judgment if the case allowed it without a 
fresh finding of facts. There was not the 
same difficulty in the case of the Small 
Cause Courts as in the case of County 
Court Judges, as the application for a 
new trial could be taken by the Full Court 
or a Bench thereof, but section 53 of -Act 
IX of 1850 was defective in so far as 
it only empowered the Court on such 
application to order a new trial and not 
to give the appropriate judgment when 
no fresh finding was unecessary, Robinson 
v. Fawcett and ‘Firth | 10), a decision 
on the identical section in the County 
Courts Act. It was only natural that this 
defect should he supplied when the present 
Presidency Towns Small Cause Courts Act 
was passed in 1882 by amending the old 
section 53, te-numbered as section 37, and 
empowering the Court either to order 


(10) (1901) 2 K. B. 325; 701-3. K. B, 639; 84 1, 
T, 629, 
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a new trial to be held or to “alter, set 
aside or reverse the decree or order upon 
such terms as it thinks reasonable.” 
There is really no ground for the conten- 
tion that by this amendment the Legisla- 
ture intended to enable the Court to 
entertain appeals on questions of fact. In 
. Cousins v. Lombard Deposit Bank (11), in 
consequence of an alteration in the procedure 
prescribed in bringing appeals from the 
County Courts before the High Court, 
. the contention was raised that the High 
. Court had by virtue of theamendment been 
invested with the power of hearing of 
appeals ‘on the facts, but the contention 
was emphatically rejected by Cleasby, B., 
and Grove and Field, JJ. “Leannot think”, 
Grove, J., observed, “that by 38 and 39 Vict. c. 
50, section 6, the Legislature contemplated an 
extension of the right to appeal in suits 
arising within what used to be called the 
Common Law jurisdiction of the County 
Courts. The change would have been 
great in principle, and if the Legislature 
had intended to introduce it, clear language 
would have been employed. lf an 
, appeal were allowed upon questions of 
fact the result wouid be that, either as 
matter of right, or by leave of the 
. Judge of the County Court, this Court, 
or even a higher Tribunal, might be com- 
polled to determine {the proper inference 
_to be drawn ‘from conflicting facts. The 
‘object of the Legislature in establishing 
County Courts as cheap and expeditions 
Tribunals would be defeated.’ These observa- 
tions are fully applicable to the present case. 
Thousands of cases are decided by the Small 
Cause Court every year, and if the right of 
appeal were freely exercised, not only 
would the summary nature of the Tribunal 
be destroyed, but the work of the Court 
would be blocked. Again, if the Legislatare 
had intended to allow appeals on the facts, 
some record of the evidence would certainly 
have been  pressribed, As -already 

pointed out, full effect may be given to 
the alteration introduced into section 37 
in 1882 without construing it as intro- 
ducing so revolutionary a change. 

The matter is, if anything, clesrer as 
' regards the further alterations introduced 
by Act Lof 1893. In 1882, in consequence 

(11) (1876) 1 Ex, 404; 45 D. J. Es.578; 35 L. T. 484; 
25 W., R, 116. 
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of some dissatisfaction which had been 
felt as regards the summary disposal of 
suits involving considerable sums, an extra- 
ordinary provision was introduced by 
section 38 giving a vight of re-hearing of 
the whole case by the High Court after 
judgment had been given in the Small 
Cause Court, where the value was over 
Rs. 1 000, and the Chapter was accordingly 
headed “New trials and re-hearinga.” In 
1895, section 38, which provided this anoma- 
lous procedure, was repealed, liberty being 
reserved in another part of the Act to 
remove cases involving sums of more than 
Rs. 1,000 into the High Court before 
trial. Apparently to save re-numbering, 
the old section 37 was then split ub into 
two, omitting the word “but” and the 
heading of the Chapter was altered and 
the word “appeals” substituted for “‘re- 
hearings.’ The term “appeals” is applied 
in the English Act of 1850 already men- 
tioned to applications to the High Court 
for a new trial or reversal of the judg- 
ment of the County Court on grounds of 
law, and although its use was perhaps 
not unlikely in this country to lead to 
misconception, its insertion in the heading 
of the Chapter cannot be said to have 


altered the effect of the sections which 
have been already construed. 
We must accordingly answer the -- first 


question in the negative. 

As regards the second question, whether 
the Full Bench of the Small Cause 
Court has jurisdiction to decide questions 
of fact generally when the question of 
fact first arises before it in consequence 
of its finding on another question of fact 
or law, it has already been shown that 
the Full Bench has no power to decide 
questions of fact. When section: 14 of 
the County Court Act, 1850, was re- 
enacted as section 122 of the County 
Courts Act, 1888, an amendment was 
introduced empowering the High Court 
hearing the appeal to draw any inference 
as to fact. No such power has yet been 
conferred upon the Court of Small Causes, 
and we must accordingly ‘answer the 
second question in the negative. 

ABDUR Rags, J.—I agree. 

Srinivasa AIYANGAR, J.—I agree. 

Reference answered in the negative, | 

V, R Pe 
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SAPNESWAR PUJAPANDA V, RATKANAR MAHAPATRA, 


PATNA HIGH COURT. 
Secon Civit Appgat No. 1687 or 1912. 
July 24, 1916. 
Present: — Mr. Justice Mullick and 
Mr. Justice Atkinson. 
SAPNESWAR PUJAPANDA AND OTHERS— 
PLAINTIFFS— APPBLLANTS 
VETSUHS 
RATKANAR MAHAPATRA AND oTHERS— 


Derenpants— RESPONDENTS. 
Puja Panda, whether entitled to chanda in respeci of 
chhatrabog—-Temple of Lingaraj at Bhubaneshwar. 
The Puja Pandas are not entitled to claim chanda 
in respect of chhatrabhog at the temple of Lingaraj 
at Bhubaneswar. [p. 353, col. 2.] 


Second appeal from a decision of the 
District Judge, Cuttack, dated the 20th 
March 1912, affirming that of the 
Subordinate Judge, Cuttack, dated the 12th 
May 1911. 


Dr. Dwarka Nath Mitter and Mr. 
Chandra Bose, for the Appellants. 


Messrs. M. S. Das, Subodh Chandra Chatterjee 
and Suresh Ohandra Ohakravarty, for the Re- 
spondents. 


~ 


Satish 


JUDGMENT. 


Mututck, J.—The plaintiffs style them- 
selves as Puja Pandas of the temple of a deity 
named Lingara) Mahaprabhu at Bhubanesh- 
war, The principal defendants style them- 
` selves as the Suar Pandas of the same tem- 
` ple. It is admitted by both parties that 
when a certain kind of offering called chhatra- 
bhog is made by a pilgrim to the god it 
is the custom for the Suar Pandas to 
keep one-fourth for laboar spent by them 
in cooking the food. The remainder of the 
` cooked food is then handed to the Puja 
Pandas, who consecrate the same by means of 
incantations and ceremonies and return it to 
the pilgrim The plaintiffs claim that ont of 
the one-fourth share kept by the Suar Pandas 
they, the plaintiffs, are entitled to keep 
one-fourth by way of remuneration for their 
labour, that is to say, the plaintiffs claim 
to keep 1/L6th of the total offering of every 
pilgrim who offers chhatrzbhog. There is 
another kind of offering called dalabhog, in 
respect of which a similar prayer is made. 

In the present suit the plaintiffs ask for 
the following reliefs:— 


(i) That it may be declared that the 
plaintiffs are entitled to receive the 
1/16th share of the chhatrabhog and 


“custom has not been proved, 


dalabhog, the said share being com- 
monly called chanda. 

(ai) That it may be declared that the 
principal defendants Nos. 1 to 9 
have no right to offer dalabhog. 

(si) That a perpetual injunction may be 
issued restraining defendants Nos. L 
to 9 from taking chanda due to te 
plaintiffs. 

(dv) That a decree may be passed award- 
ing the plaintiffs damages to the 
extent of Rs. 2,400, 

The learned Subordinate Judge made a 
declaration that defendants Nos. 1 to 9 have 
no right to offer dulabhog, but he did not 
expressly declare that the plaintiffs 
were entitled to claim 1/16th in respect of 
this kind of offering But in regard ‘to 
chhat:abhog the learned Subordinate Judge 
held that the plaintiffs were not entitled 
to claim 1/16th share on account of chanda. 
He declined to grant the remaining prayers 
of the plaintiffs. On appeal the District 
Judge made an express declaration that the 
plaintiffs were entitled to 1/16th share as 
chanda in respect of dalabhog, but in other 
respects he affirmed the Subordinate Judge’s 
decree. The present second appeal is pre- 
ferred by the plaintiffs, and the only ques- 
tion before us is whether or not the plain- 
tiffs ere entitled to-claim 1/16th of the chhatra- 
bhog by way of chanda. 


The plaintiffs base their case, firstly, upon 
the ancient Shastras and secondly, on custom. 
Both Courts have found that the alleged 
The learned 
Vakil for the appellants admits that he can- 
not go behind this finding and, therefore, has 
argued his case only on the basis of the 
Shastras. He contends that although the planti 
iffs have failed to prove the custom alleged 
by them, still they are entitled to a decree if 
they can -prove thatthe Shustras recognize 
their right. Itis necessary, therefore, to 
examine the various texts upon which the 
parties rely. 


Both parties admit that Lingaraj Maha- 
prabhu i; one of the manifestations of Siva ; 
that the ordinary pilgrim is not permitted 
to partake of the bhog or oltering made 
to an image representing a manifestation 
of Siwa if that manifestation is attended 
by an Upadevata or attendant deity named 
Chanda or Chandeshwar, According to Hindu 
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mythology, Siwa is in certain cases attended 
‘by Chandeshwar who is located in the north- 
east corner of the temple. After.the bhog 
is offered to Siva 1/16th of the same 
is shown to Chandeshawur, but no part of 
that bhog can be eaten by any one except 
a Siva Bhakta or votary of Siva. When Siva 
appears in the form of a Lenga he may do so 
either as a Ban Linga,or a Linga made 
of jewels, copper, silver, gold, iron; and in 
these cases “the bhog can be partaken by 
all with devotion.” The Swayambhu ‘Siva 
is the Sira who is self-existent, whose origin 
cannot be traced, who is unborn and eternal. 
It is admitted that he is never accompanied 
by Chandeshwar. 


lt is the case of the defendants thatthe 
term chanda is derived from the worship 
-of Chandeshwar and that where there exists 
such worship, it is the right of tha Puja 
Panda to claim 1/1 th of chhatrabhog; 
where there is no such worship the Puji 
Panda has no such right. $ 


The lower Courts have found that it is 
the custom of-all classes of pilgrims, whe- 
ther special votaries of Siva or not, to eat 
the chhatrabhog offered to, Lingaraj of 
Bhubaneshwar; they find that there can be 
no worship of Chandeshwar at this temple; 
and it follows, therefore, that there can be 
no chanda for the plaintiffs in respect of 
chhatrabhog. The Courts arrive- at the 
sawe result by another process. They find 
that Lingaraj is a Swayambhu Siva and 
that a Swayambhu Siva according to the 
Hindu Shastras is not attended by Chandes- 
war. Therefore the plaintiffs are not en- 
titled to chanda. Tf, therefore, the defend- 
ants can establish that Lingaraj at Bhuba- 
neshwar is a Swayambhu Siva the plaintiffs’ 


elaim in respect of chhatrabhog must 
fail. 
Exhibit E, a text from LEtngara) Puja 


Paddhati, runs as follows:— 

“Out of no portion of the food already 
offered should offering be made to Chandesh- 
war, It is said in the Shaivagam ‘in the 
case of Ban Linga, Swayambhu Linga made 
of .metal, and in the case of all images, 
Chanda has no right. ‘From this text 
Ohandra Rudra has no rightin connection 
-with the worship of the great Swayambhu 
. Lingaraz. It should simply be offered as to 


Krishna!” This text shows that Lingaraj 
is a Swayambhu Siva. 

Again, Exhibit G is a text from the 
Ekambra Puran. I consider it established 
that Ekambra has been identified with 
Bhubaneshwar. Apparently the name owes 
its origin to the fact that a Bhubaneshwar 
there was only one mango tree, and the 
texts cited both by the plaintiffs and the 
defendants show that the temple of Inngaraj 
at Ekambra is the temple of Jangaraj 
at Bhubaneshwar. Exhibit G runs as fol- 
lows: — 

“The god who gives protection to those 
who are worthy of it, the god who is the 
lord of millions of Lingas, who is without 
end, whose virtues have no end, who 
knows no decline or destruction, who is 
Swayambhu, peace-giver, supreme, grantor 
of boons and auspicious, in whom all con- 
septions meet. Who does not worship 
such a god?” This text again, there- 
fore, describes Inngaraj as Swayambhu. 

I next refer to an extract from Exhibit 
21—-Swarnadri _Mahodaya—the whole of 
which is devoted to the worship of Lingaraj 
Mahaprabhu. This text runs as follows:— 

“I am describing a large Linga who is 
giver of all fruition, a chief god in the 
north-east and near to Bhubanesha, who 
being round and very beautiful and having 
the form of a laddu, Brahma in ancient 
time referred to under the appellation of 
Laddukeswar. Oh, good Brahmans, very near 
him is Bhubanesha himself who is blessed 
above the blessed, worshipable, giver of all 
desires, perfect, chief Linga, beantifal, 
Swayambhu and remover of all sins. There- 
after touching, seeing and bowing to Sakresh- 
war Linga a man is freed from all sins 
and attains the region of Indra. This 
Sakreshwar has been of yore worshipped 
by sakra whois very powerful, bright and 
giver of boons to the faithful. The above 
is the description of the virtues of the 
Lingas inside the enclosure walls.” 

The learned Vakil for the appellants con- 
tends that the translation submitted by 
the learned Vakil for the respondents is 
incorrect and that the correct translation 
of the words— 

Tatra sannihita sakhyat 
is “in him directly present.” He contends . 
that the passage means that in Laddukesh- 
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war Bhubanesha is directly present, and 
that the term Swayambhu applies not to 
Lingaraj of Bhhubaneshwar but to Laddukesh- 
war, In my opinion the translation given 
by the learned Vakil for the respondents 
is the most suitable to the context. I 
observe also that neither before the learned 
Subordinate Judge nor before the learned 
District Judge was objection taken to this 
interpretation of the text. On the contrary, 
the learned Subordinate Judge states in his 
judgment that the texts are in simple 
Sanskrit and were understood by the Vakils 
of both sides. If there had been any doubt 
asto whether the term Swayambhu was or 
was notapplicable to Lingaraj of Bhubanesh- 
war, I am certain that the interpretation 
now given by Mr, Mitter on behalf of the 
appellants would have been mentioned 
either before the Subordinate Judge or the 
District Judge. 

Then the appellants rely upon another text 
in the Siva Mahapuran for the purpose of 
showing that Lingaraj of Bhubaneshwar is 
not a Swayambhu, This text runs as 
follows: — 

“Somenath is in Sourashtra, Mallikarjuna 
in Sir Saila, Mahakal in Ojein, Chaureshwar 
in Ongkar, Kedar inthe Himalayas, Vimasan- 
ker in Dakini, Bishweshar in Benares, 
Triambakaon the bank of the Goutami, Baidya- 
nath in Ohitabhumi, Nagesh in Dwarka 
forest, Ramesh in Setubandha and Ghushinesha 
in Sibalaya. These are the twelve avatars of 
Swayambhu. The sight and touch of these 
confer all happiness on men.” 

It is contended that a Swayambhu Siva, 
being self-existent and unborn, must be 
synonymous with an avatar of Siva, and 
as Lingaraj of Bhubaneshwar is not included 
in the above list of avatare he cannot be 
Swayambhu. Iam not impressed with this 
argument. Ido not believe that Swayambhu 
is synonymous with avatar. I prefer the 
interpretation that Swayambhu, which means 
self-existing, is capable of application to a 
Siva, the origin of which is lost in antiquity, 
in contradistinction to a linga which was 
established by some known person. More- 
over, if the interpretation that there can be 
no Swayambhu Sivas except these twelve 
avatars be accepted, then the interpretation 
given by Dr. Mitter to the text regarding 
Laddukeshwar must necessarily be wrong; for 
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according to him, Laddukeshwar is a Swayam- 
bhu and admittedly Laddukeshwar is not men» 
tioned at all in the list of twelve avatars. 

I agree, therefore, with the Courts below 
that Idngaraj of Bhubaneshwar isa Swayambhu, 
and if that is so, then the plaintiffs’ claim 
must fail. 

The texts above cited also show that where 
the general public is permitted to partake of 
the bhog there can ba no chande. It is found 
asafact that the general public at the 
temple of Lingaraj is permitted to partake of 
the bhog. Therefore also the plaintiffs’ 
claim must fail, But Dr. Mitter further 
contends that the right of the plaintiffs to 
chanda in chhatrabhog has no connection 
with the worship of Chanda, and that it is 
a mere coincidence that the share prescribed 
in the Inngaraj Siva Puja and the Siva 
Ohintamani as dne to Chanda is identical 
with the share prescribed by the Niladri 
Mahodaya as the share of the Pujaka or 
Acharya. He contends that the Niladri 
Mahodaya is authority for the proposition 
that in respect of all xirmalya offerings made 
to Siva, the Pujake, če. the priest, is 
entitled to 1/10th or 1/16th The reply to 
this is thatthe Niladri Mahodaya is not 
an authority which applies to the temples 
at Bhubaneshwar. It is a book compiled for 
the worshipof the idolsat Puri and the 
invocation “Oh -King, you should always 
satisfy the Pujaka with 1/16th or1/16th of 
the offering of the supporter of the world” 
is applicable only to the Raja of Puri. The 
argument that the text is of general applica- 
tion to all Hindus inIndia does not commend 
itself to me. If, therefore, this text be 
rejected as not being applicable, the defend- 
ants’ case that the grant of chanda is always 
co-existent with the worship of Chanda 
remains unrebutted. ; 

I, therefore, think that ona consideration 
of the text the plaintiffs are not entitled to 
claim chanda in respect of chhatrabhog at the 
temple of [Lingaraj of Bhubaneshwar. 
Moreover, their failure to establish that their 
claim is prescribed by custom tends to 
corroborate the interpretation which: the 
defendants seek to place upon the Shastras. 

The result, therefore, is that the appeal fails 
and is dismissed with costs, 

Atkinson, J.— I concur. 

Appeal. dismissed, 
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BEG ti, ALLAH DITTA, 
-PRIVY COUNCIL. 

APPEAL FROM THE PengaB Cuter Court, 
December 18, 1916. 
Present:—The Lord Chancellor (Lord Buck- 
master), Lord Atkinscn, Lord Wrenbury and 
Mr. Ameer Ali. 

BEG—Derax pant—APPELLANT 

versus i 

ALLAH DITTA AXD OTHERS— PLAINTIFFS 
4 — RESPONDENTS. 

Custom—Succession— Collaterals-—-Khanadamad— 
Muhammadan Jats, Jiang District—Riwaj-i-am, value 
of entries in—Burden of proof. 

Among Muhammadan Jats of the Jhang District, a 
daughter married to a collateral, who takes up his 
abode in the father-in-law’s housoand ic known as 
khanadamad, has aright to her father’s inheritance 
to me of collaterals. [p. 255, col. 2; p. 356, 
col, 1. 

A riwaj-i-am is a publie record prepared by a 
public officer in discharge of his duties and under 
Government rules, and isadmissible in evidence to 

rove the facts therein entered, subject to rebutial, 
Lp. 356, col. 1.] 

Statements in a riwaj-i-am asto the existence of 
a custom form astrong piece of evidence in support 
of the custom, which it lies upon the party denying 
the custom to rebut. [p, 356, col, 1.] 

Appeal from a judgment and decree cf the 
Punjab Chief Court, dated 23rd December 
1908 and reported as 2 Ind. Cas. 79, reversing 
‘those of the Divisional Judge, Shahpur Divi- 
sion, dated 3rd February 1904. 

FACTS of the case appear from 2 Ind. 
Cas, 79, 

Sir Erle Richards, :K. C., 
O’ Gorman, for the Appellant. 

JUDGMENT. 

Mr. Anger Att.—This ‘is an appeal from 
a judgment and decree of the Chief Court 
of the Punjab, dated the 23rd of December 
1908, and arises out of a suit instituted 
by the plaintiffs-respondente, so long ago 
asthe 4th April 1900, in the Court of 
the Additional District Judge of Jhang, for 
possession of some landed property situated 
in that district. 

The property in suit was owned and 
possessed by one Shahamad, a Muhammadan 
Jat, belonging to the sub-community of 
Dabs, settled in the Jhang District in 
Southern Punjab. Shahamad died many 
years ago, leaving a widow, Sahib Bibi, and 
a daughter named Jindwadi, who was 
married toa near cousin of the name of 
Daim. The defendant appellant is the 
son of Daim and Jindwadi. On Shabamad’s 
death, his widow succeeded to his entire 
juheritance and remained in possessivu until 
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her death, which is stated to have occurred 
a year before the litigation commenced. 
On the widow’s death, Jindwadi, acting on 
behalf of her sov, obtained an order from 
the Collector for the registration of his name 
in the revenue registers as proprietor in 
succession to Shahamad. 

The plaintiffs claim to be the collaterals 
or agnatic relations of Shahamad, and as 
such entitled by the custom of their tribe 
or community to their share of his 
inheritance on the death of the widow, to 
the exclusion of his daughter and the 
daughter’s ‘son. The action, however, is 
confined to a moiety of Shahamad’s estate, 
as ib is admitted that Daim was also a 
collateral and entitled to a half. 

The suit was brought against Beg, who 
was evidently an infant at the time, under 
the guardianship of his mother. He denied 
the plaintiffs’ title to the inheritance of 
Shahamad “in the presence of his daughter 
and grandson.” He further alleged that 
Shahamad had executed a Will, under which 
also he was .entitled to his grandfather’s 
estate. He also stated that his father, Daim, 
lived and worked with Shahamad in his 
lifetime. Itis unnecessary to “refer to the 
earlier stages of the suit, which proved 
infructuous. ‘I'he first adjudication on proper 
issues was made by the District Judge on-the 
20th December 1902. The real controversy 
between the parties is clear from the issues 
framed by him and his judgment thereon. 
It appears that whilst the plaintiffs based 
their claim to possession on a general custom 
of agnatic succession in their community or 
tribe, the defendant, without, so far as 
their Lordships can see, admitting the 
contention, alleged that a daughter married 
to a collateral who takes up his abode in 
the father-in-law’s house and is known as 
the khanadamad, or “resident son-in-law,” 
succeeds to her father’s inheritance to the 
exclusion of the agnates. And in support 
of this special custom he produced the 
riwaj-t-am, or, “official records of custom,” . 
in addition to a considerable amount of 
oral testimony. 

Some of the issues were specifically 
directed to the respective contentions of 
the parties with regard to the custom. The 
District Judge in substance held that 
although there was a custom more or less 
general among the agriculturist tribes of 
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the Punjab by which daughters were ex- 
cluded from succession, the existence of 
another custom, by way of exception, was 
established by which married daughters 
residing with their husbands in the paternal 
house were not subject to the deprivation 
of the inheritance. He held also that the 
Will set up by the defendant was proved. 
With regard to the custom alleged by the 
defendant, his conclusion is expressed in 
the following words :— 

“Then the khanadamadi” (the status of 
Daim as a resident son-in law) “is proved; 
this is a recognised custom, that a daughter 
or her descendants get the inheritance in 
preference to the collaterals. The same is 
the result of the local commissioners’ report 
and of the evidence of the witnesses for 
the defendant,” 

He thus found expressly in favour of the 
existence of the custom on the basis of which 
the defendant contended the plaintiffs must 
fail; and he accordingly dismissed the action. 

From this judgment the plaintiffs appeal- 
ed tothe Divisional Judge, who affirmed 
the first Courts decree with ṣa specific 
finding based on the riwaj-i-am in accord 
with the District Judge. And he added that 

nothing had been proved to contradict this 
custom” —the customalleged by thedafendant. 

From this decision the plaintiffs preferred 
an appeal to the Chief Court. On this 
appeal the learned Judges held that the 
Will produced by the defendant was genuine 
and that Daim was, in fact, a khanadamad; 
but they considered that the findiag of the 
lower Courts was not sufficient for the 
disposal of the case and they accordingly 
remanded it for an enquiry as to whether 
the property left by Shahamad was 
ancestral or self-acquired, what his powers 
of disposition were, and so forth—questions, 
in their Lordships’ opinion, wholly 
immaterial if the custom was established. 
The order of remand is dated the 16th 
November 1905 and the appeal did not 
come on for further hearing until 1908. 

After the remand the matter came before 
two different officers. The second District 
Judge, under the orders of the Divisional 
Judge (not the same Judge who had decided 
the first appeal), held an elaborate enquiry 
practiaally on the same points that had 
been already decided; his report came before 
the Divisional Judge, who also went over 
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at considerable length the same ground. 

He put aside the statements in the 
riwaj-t-am, apparently on the ground that 
they required to be proved by instances 
before any value could be attached to them. 
With regard to the evidence of instances, 
he thought it referred, with one exception, 
to other sections of the community, and 
did not apply to the Dabs. The Divisional 
Judge further held, in agreement with his 
predecessor, that the plaintiffs had, on their 
side, failed to rebut the defendant's allega- 
tion as to the existence of a special custom 
relating to the succession of married 
daughters among the Dabs. 

On the return of the case to the Chief 
Court the appeal was re-heard by two Judges, 
one of whom was a party. to the order of 
remand. The question was this time confined 
to the existence of the custom alleged by 
the defendant; and the learned Judges, 
being of opinion that the defendant had 
failed to establish his allegation, reversed 
the decision of the first Divisional Judge, 
dated the 3rd February 1904, and decreed 
the plaintiffs’ claim. 

From this decree the defendant Beg has 
appealed to His Majesty in Council. Their 
Lordships cannot help thinking that, had 
it not been overlooked that the main issue 
in the case on which the lower Courts had 
arrived at a distinct finding related to the 
existence of the custom, twelve years’ 
ruinous litigation might have been avoided. 
It may be observed here that the Judges 
who decided in favour of the existenca of 
the custom alleged by the defendant appear 
to have correctly apprehended the incidence 
of the onus, 

In their Lordships’ opinion the ‘Chief 
Court are in error in supposing that the 
defendant did not discharge the onus that 
Jay on him of establishing the custom he 
alleged. Assuming that there isa general 
custom of agnatic or collateral succession 
in default of male issue to the exclusion of 
female heirs among the agricultural tribes 
of the Punjab, about which the decisions 
of the Punjab Chief Court are by no means 
uniform, especially in case of Muhammadan 
tribes who are endogamous, it is clear that 
the rule is admittedly subject to a con- 
siderable number of exceptions. Mr, 
Rattigan, in his valuable work called “A 
Digest of Civil Law for the Panjab” 
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enumerates the exceptions under paragraph 
23. Sir Charles Roe, himself at one time 
a Judge of the Chief Court, in his “Tribal 
Law in the Punjab,” lays particular stress 
on the value of the rwaj-2-am as a record 
of tribal customs; and he adds that “a 
‘son-in-law of the house is a regular in- 
stitution.” 

In the riwaj-z-am filed in this case the 
custom alleged by the defendant is men- 
tioned in express terms asin force among 
the Syeds, Kureshis and Syals. With 
regard to the general body of Jats (in 
which term the sub-community of Dabs is 
clearly included), the custom is simply 
mentioned as “that prevailing among the 
Syals ” 

The +riwaj-t-am was produced and 
exhibited as evidence at the very outset 
of the case; it is a public record’ prepared 
by a pablic officer in discharge of his duties, 
and under Government rules; it is clearly 
admissible in evidence to prove the facts 
therein entered, subject to rebuttal. In their 
Lordships’ opinion, the statements contained 
in the rzwaj-t-am form a strong piece of 
evidence in support of the custom, which 
it Jay upon the plaintiffs to rebut, and 
this, according to the . findings cf the 
Divisional Judges, they failed todo, 

In their Lordships’ opinion, the decree 
of the Chief Court cannot: be sustained, and 
they will humbly advise His Majesty that 
it should be set aside, and the plaintiff’s 
suit dismissed with costs in all Courts in 
India. The respondents must pay the 
costs of this appeal. 

i Appeal allowed. 

Solicitors fer the Appellant: Messrs. 
Ranken, Ford, Ford and Chesler. 





PATNA HIGH COURT. 
First CivIL Appear No. 375 or 1913. 
July 18, 1916. 
Present:-—-Mr. Justice Mullick and 
Mr, Justice Atkinson. 
BIRABHADRA RUTH AND orgers— 
Prarntives—APPELLANTS 
VErSUS 

JANARDAN PROHARAJ MOHA- 

PATRA AND OTBEkS— DEFENDANTS 


— RESPONDENTS, 

Bengal Estates Partition Act (V B.C. of 88D, «s. 
118 (6), 114, 11 (¢)—Partition—Collector, order of — 
Commissioner, erder of, declining to confirm partition 
— Beard of Revenue- Appellate and revisional juris. 


diction—Powers of superintendence—Regulations II of 
1793 and III of 1882. 

No appeal Hes tothe Board of Revenue under 
section 113 of the Bengal Estates Partition Act 
from an order of the Commissioner declining to 
confirm’ s partition submitted by the Collector. [p. ' 
857, col. 2; p. 358, col. 1.7 

The Board of Revenue cannot in the exercise 
of its revisional jurisdiction uuder section 114 of 
the Estates Partition Act interfere with an order 
of the Collector, purporting to be made under 
section }1 (c) of the Act, dismissing an application. 
for partition, or with an order of the Commissioner 
declining to confirm a partition submitted by the 
Collector. [p. 857 col. 2; p. 358, col. 2.] 

Per Mullick, J—The powers of snperintendence 
conferred npon the Board of Revenne by clause 
18) of section 8 of Regulation II of 1793 must be 
controlled by the provisions of the Estates Parti- 
tion Act (V B. ©. of 1897) which, by express 
cnactment, restricts and defines its powers of 
interference. [p. 857, col. 2; p. 358, cul. 1.] 

Por Atkinson, J—Regulations If of 1793 and III 
of 1882 are notin part materia with the aim, scope 
and object of the jurisdiction conferred by the 
Bengal Estates Partition Act of 1897. Therefore, 
the power of revision conferred upon the Board of 
Revenue by Regulation II of 1793 does not in 
any way operate to control the vrevisional juris- 
diction given to the Board by the Act of 1897. [p. 
358, col. 2.] 

First appeal from a decision of the Officiat- 
ing Subordinate Judge, Cuttack, dated the 
24th June 1913. 

Mr. Satish Chandra Bose, for the Appel- 
lants. 

Mr. Suresh Chandra Chakravarty, for the 
Respondents. 

JUDGMENT. 


Moutics, J.—The parities to the suit out 
of which this appeal arises were applicants 
before the Collector for partition under 
the Estates Parlition Act [V (B. C.) of 
1897]J.. The Collector approved of the parti- 
tion proposed by the Deputy Collector and 
sent the papers as required by law to the 
Commissioner. The Officiating Commis- 
sioner, Mr. Clark, however, declined to 
affirm the partition on the ground that 
the allotments were not compact and return- 
ed the papers tothe Collector in order that 
a fresh partition might be made. He at 
the same time expressed the opinion that 
ifa fresh partition in conformity with his 
orders could not conveniently be made, the 
Collector would be competent under section 
11 (c) of the Act to dismiss the application 
for partition. That order was made on the 
llth September 1911. But defendants 
Nos. 1, 4, 5, 6, 7, 27, 28, 29, 80 and 31 
of the present suit decided to contest it 
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and preferred an appeal to the Board of 
Revenue. While this appeal was pending 
before the Board, the Collector, in con- 
sequence of the remand order made by the 
Officiating Commissioner, reconsidered the 
case, and having come to the conclusion 
that no compact partition could be made, 
dismissed the application on the 23rd 
October 1911, purporting to act under 
` section 11 (cò of the Act. Neither an appeal 
to the Commissioner mor an application 
for revision to the Board was made against 
that order of dismissal, but Mr. Clark’s 
successor, the permanent Commissioner, while 
forwarding to the Board the petition of 
appeal against the Officiating Commissioner’s 
order of the llth September 1911 which 
petition had been laid before him for transmis- 
sion to the Board, also forwarded a report 
on the proceedings of the Collector culmi- 
nating in the order of the 23rd October 
1911. The Board of Revenue had, there- 
fore, before them, firstly, the appeal which 
had been preferred to them through the 
Commissioner against the order of the 
Officiating Commissioner, and secondly, a 
report on the proceedings which had taken 
‘ place in the Court of the Collector sub- 
sequent to and in consequence of the re- 
mand order of the Officiating Commissioner. 
It appears that the construction which the 
Board of Revenue put uponthe judgment 
of the Officiating Commissioner was that 
the Officiating Commissioner had in effect 
confirmed the partition which had been 
approved by the Collector and, taking this 
view, the Board held that there was nothing 
done by him with which it could interfere 
in exercise of its appellate jurisdiction. 
But the Board, purporting to act in exercise 
of its general powers of revision, proceeded 
to interfere with the Collector’s order of the 
23rd October 1911 under ‘section 11 (e), 
with the result that the Deputy Collector’s 
partition now becomes final between the 
parties. The plaintiffs thereupon institut- 
ed the present suit, praying fora declara- 
tion that the Resolution of the Board of 
Revenue of the 15th March 1912 was 
without jurisdiction, and for an order that 
a partition be made by the Civil Court. 
The learned Subordinate Judge is of opinion 
that the Board acted with full jurisdiction 
kah that the present suit is not maintain- 
able, 


In my opinion, the Board had no jurisdic- 
tion to interfere with the order of the Com- 
missioner, The appellate powers of the 
Board under Act V (B. C.) of 1897 are 
prescribed by section 113 of the Act. The 
learned Vakil for the respondents relies 
upon clause fc) of that section and urges 
that the Officiating Commissioner had in 
effect amended a partition approved by the 
Collector. In my opinion he had done no 
such thing. He had declined to confirm 
the partition which was approved by the 
Collector and ordered the Collector to make 
a fresh partition; by no stretch of language 
could this be called an amendment of a 
partition. Clearly no appeal under section 
113 lay. 

The nezi question is whether the Board 
had any revisional jurisdiction in the matter. 
The learned Vakil for the respondents 
admits that under section 114 of the Act 
there was no such jurisdiction. It is quite 
clear that the revisional jurisdiction confer- 
red by Act V (B.C.) of 1897 is consider. 
ably narrower than that conferred by the 
previous Act [Act VIII (B. C.) of 1876], 
and I agree that section 114 of the present 
Act could not possibly empower the Board 
to exercise revisional jurisdiction against 
the orders either of the Officiating Com- 
missioner or of the Collector. But the 
learned Vakil relies upon what he calls 
the Board’s general powers of superintendencd, 
and he refers us first to Regulation II of 
1793, which lays down rules for the conduct 
of the Board of Revenue and of Collectors. 

Clause (8) of section-8 of that Regulation 
directs that the Collectors shall perform 
certain duties under the superintendence of 
the Board of Revenue in respect of landed 
property paying revenue to Government, 
which may be ordered to be divided into 
two or more distinct estates. Now econced- 
ing that this clause is applicable to the 
division of an estate into two or more 
distinct estates for the purposes of Act V 
(B. 0) of 1897, I think it is clear that it 
does not empower the Board to interfere with 
the acts of the Commissioner. Therefore, in 
the present case,so long as the Officiating 
Commissioner’s order stands, the Board’s 
Resolution as regards the Collector’s order 
would seem to be nugatory. But I would go 
further and hold that the powers of saper- 
intendence conferred by the clause are and 
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must be controlled by the later Statute of 1897 
which, by express euactment, restricts and 
defines its powers of interference, and that the 
Board had no jurisdiction at all to set aside 
the Collector's order. In my opinion, there- 
fore, Regulation II of 1793 cannot be invoked 
in aid of the respondents. 

Then the learned Vakil relies upon Regula- 
tion IJI of 1822, which modifies the powers 
conferred upon the Board of Revenue. That 
Regulation, however, has no bearing upon the 
present case, 

The result, therefore, is that in my opinion 
the order of the Board of Revenne of the 
15th March 1912 was without jurisdiction, 
and the plaintiffs are entitled to the reliefs 
for which they have prayed. They press for 
a partition by the Civil Court and are unwill. 
ing to accept any of the papers which have 
been prepared in the office of the Collector. 
They are unable to accede to our suggestion 
that they should come toa settlement or at 
apy rate avoid the expense and delay of a 
fresh partition by accepting the Deputy 
Collector’s partition as a basis for the 
Civil Court partition. In these cireum- 
atances the appeal will be allowed, the declara- 
tion prayed for will be given and the 
lower Court will be directed to proceed 
with the suit and make the partition for 
which the plaintiffs pray. The appellants 
will get their costs. 

ATKINSON, J.— Í concur with the judgment 
given by my learned colleague and with the 
order which he has pronounced and the 
form that the decree shall take in this 
case. But speaking “for myself I want “to 
add one or two observations as to the 
argument addressed to us by the learned 
Vakil for the respondents. I am quite 
satisfied, so far as the order of the llth 
September 1911 is concerned, that the 
Board of Revenne had no appellate juris- 
diction to review the order of the Commis- 
sioner under the provisions of section 113 
of Act V of 1897. The learned Vakil for 
the respondents admitted without hesitation 
in the course of his argument that the 
Board of Revenue had no appellate juris- 
diction to review the order of the Commis- 
sioner and he was obliged to rely upen the 
alleged revisional jurisdiction supposed to 


be, possessed by the Board to justify their. 


order of the 15th March 1912, And on 


this point his argument was based not 
upon the construction of section 114 of the 
Estates Partition Act [V (B. C.) of 1897], 
but upon a general resume of the Regula- 
tions going so far back as 1793 and 1822; 
and more specially upon the interpretation 
to be put upon sub-clause (7) of section 
8 of Regulation 11 of 1793. Speaking for 
myself alone, 1 do not think that the 
power of revision conferred upon the Board 
of Revenue by the Regulation of 1792 in 
any way operates to contro] the revisional 
jurisdiction given to the Board of Revenue 
by the special Act of 1897, I have exa- 
mined the Regulation of 1793, which I 
think has a set and definite purpose, name- 
ly, to enable the Government to freely 
and more conveniently collect the revenue 
due by zemindars; and in the process of 
the collection of the revenue jurisdiction is 
given to the Board of Revenue to divide 
estates to enable the revenueto be collect- 
ed with greater facility. I now turn to 
the Statute of 1897. What was its object? 
It was a Statute designed to give juris- 
distion to the Board to partition estates 
between joint owners of property inter se, 
and in effecting that partition to secure 
so far as possible a division of property 
amongst the co-sharers which would enable 
the revenue to be easily collected; but it 
was a jorisdiction distinct and different 
entirely from the jurisdiction conferred by 
the Regulation of 1798. In my opinion it 
was a new jurisdiction conferred by a new 
Statute, and under that Statute the Board’s 
powers, whether by way of appeal or revision, 
are expressly limited by statutory enactment. 
Admittedly under section 114 thereis no 
power of revision in this case. Ifit was 
the intention of the Legislature to give a 
revisional jurisdiction under the Act of 1897, 
why should they seek to restrict that revi- 
sional power by limitation when the larger 
power of revision existed under the Regula- 
tion of 1793, if it was intended that the larger 
and more extensive power of revision was 
to apply to proceedings by way of partition 
under the Act of 189.? ‘To ask ihe question 
ia to answer it, because the Regulations of 
1793 and 1822 were not intended to apply 
nar were they in pari materia with the aim, 
scope and chject of the jurisdiction conferred 
by ike Estates Partition Act of 1297, 
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It is regrettable that the parties in this 
ease could not agree to some form of settle- 
ment, This litigation has been continuing 
since 1911, and this is 1916,—five solid years; 
and five solid years more will possibly elapse 
before the Civil Court is able to effect a 
partition, Inthe meantime the parties will 
only become the poorer for thoir folly and 
none wiser in the end. 

Appeal allowed. 


BOMBAY HIGH COURT. 
Civic EXTRAORDINARY APPLICATION No, 183 
or 1910, 
September 23, 1916. 
Present: —Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Heaton. 
NIVAJKHAN NATHANKHAN— 
DEFENDANT— APPLIGANT 
versus 
DADABHAI MUSSE VALLI— 


PLAINTIFF — OPPONENT. 

Limitation Act (IK of 1908), s. 20—Part-payment of 
debt, endorsement of—Signature alone of debtur, whether 
sufficient. $ 

A mere signature by a debtor to an cntry of 
payment of a debt recorded by a third party is not 
sufficient to bring the case within the proviso to 

section 20 of the Limitation Act. 
7 A mere signature is not a statement of a payment, 
and it is meaningless without something in the 
writing of the debtor to which it is appended which 
will record the fact of payment. 

Suntishwar Mahanta v. Laxhikanta Mahanta, 35 C. 
813, followed. z 


Civil extraordinary application from the 
decree passed by the first class Subor- 
dinate: Judge, Broach, in Small Cause Suit 
No. 636 of 1915, 

Mr. T. R. Desai, for the Applicant. 

Mr, A. G. Sathaye, for the Opponent. 


JUDGMENT.—The plaintif sued the 
defendant’ to recover Rs: 219-14-0 as due 
upon two rent-notes, dated respectively the 
27th June 1909 and the 10th July 1910, 
the dates fixed for payment of the rent 
being the 13th March 1910 and the 2nd 
March 1911 respectively. The suit was not 


brought until the year 1915, but the plaint- ~ 


iff alleged that part-payments of Rs. 15 
had been made by the defendant, The part- 


` appear 


payments were recorded by endorsements 
which the plaintiff admitted were in his 
handwriting but he contended that the 
endorsement being signed by the defendant 
was a sufficient acknowledgment within 
section 20 of the Indian Limitation Act. 
That section provides that “a fresh period 
of limitation shall be computed from the 
time when the payment was made: provided 
that, in the case of part-payment of the 
principal of a debt, the fact of the payment 
appears in the handwriting of the person 
making the same.” Now, in these endorse- 
ments, the fact of the payment appears in 
the handwriting of the plaintiff, the person 
receiving, and not the person making it, 
and it has been held by the Caloutta High 
Court in Santishwar Mahanta v- Lakhtkanta 
Mahanta (1) thata mere signature to an 
assertion of payment is not sufficient to bring 
the case within the proviso to section 20 
of the Indiah Limitation Act. In that 
conclusion we concur. Otherwise it is difi- 
culé to understand what is meant by the 
stipulation that the fact of payment should 
in a particular handwriting. A 
mere signature is not a statement of a 
payment, and it is meaningless without 
something in writing to which it is append- 
ed which will record the fact of payment. 
If, then, the fact of payment recorded is 
not in the handwriting of the person 
making the payment, the provisions of the 
section are not satisfied. It is not alleged 
here, much less proved, that the persen 
making the payment could do nothing more 
than sign his name. So it is unnecessary 
to consider the cases which have allowed 
as a good acknowledgment a mere signa- 
ture or a mark, where it is proved that 
the person paying was able to do no more 
in the way of recording the payment. We 
set aside the decree of the lower Ccurt and 
dismiss the suit with costs throughout. 
Decree set aside, 
(1) 36 C. 813. 
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ear ay “MADRAS HIGH COURT. 
Civin Miscettangous Suit Appear No. 31 
` or 1916. 
November 9, 1916, 

Present:— Justico Sir William Ayling, Kr., 
. ‘and “Mr, Justice Seshagiri Aiyar. ` 
; NADUVIL EDOM KELU ACHAN— 

PETITIONER NO. 1 —APPELLANT 

; versus : 

PARASU PATAR AND OTHERS—PETITIONER 
No, ZAND Counter-Peririonsrs— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 47, O. 
XXI, #58, O. XLIII, +. 1—Bwecution proceedings 
—Claim by legal representative of deceased party, 
decision in—Appeal. 

Where a claim is preferred in execution proceed- 
ings by a person who has been brought on the 
. record as the legal representative of the judgment- 
debtor and the claim is traceable to the same 
capacity in which he is brought in as a legal 
representative, the executing Ccurt should hear 
and determine the matter under section 47, Civil 
Procedure Code. [p. 861, coh 1,] ` 

.An appeal lies against an order passed in respect 
of such claim. [p. 360, col. 2; p 861, col. 2] 

. Kuriyali v Mayan, 7 M. 255; 8 Ind. Jar. 133; 2 Ind. 
Dec. (N. 8.) 762; Zamindar of Karveinagar v. Trustee of 
Tirumalai, 2 Ind. Cas. 18; 32 M. 429; 19 M. L. J. 401; 
Prosunno Kumar Sanyal v Kali Das Sanyal, 19 0. 683; 
19 Í.. A. 166; 6 Sar. P. C. J. 209; 9 Ind. Dec. (x. s.) 
598; Ramanathan Chetliar v. Levvai Marakayar, 28 M. 
195; 10 M. L. J. 64:8 Ind. Dec (N s.) 5385; Upendra 
Bhatta v. Ranganatha Bhatta, 17 M. 899% 3 M. L.J, 
229; 6 Ind. Dec. (N.s.) 276; Vengapayyan v. Karimpa- 
nakal Parvati, 26 M. 601; Marivittil Mathu Ammal v, 
Pathram Kummot Cherukot, 80 M. 215; 2 M. L. T. 81; 
17 M. L. J. 877, referred to. 

Appeal against the decree of the District 
Court, South Malabar, in Appeal Suit No, 
406 of 1915, preferred against the order 
of the Subordinate Judge, South Malabar 
at Palghat, in Miscellaneous Petition No. 
3292 of 1913 (in ‘Execution Petition No. 
1440 of 1913, in Original Suit No. 58 of 
1909). - 

FACTS appear clearly from the judgment. 
` Mr. K. P. M. Menon, (with him Mr. K. V. 
Madhavan Nair), for the Appellant—The 
District Judge is wrong in holding that no 
appeal lies; this is not merely a claim pro- 
ceeding but one between the parties to the 
suit within the meaning of section 47 of the 
Code of Civil Procedure. It is the tarwad 
that is brought in to represent the deceased 
anandravan | (the judgment-debtor) and the 
karnavan merely represents the tarrad. The 
claim he puts in is on behalf of the tarwad, 
The case of Kurtyali v. Mayan (1) is clearly 

(1) 7 M, 255; 8 Ind, Jur, 133; 2 Ind, Dec, (na) 762, 
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misunderstood. In that case, the Court 
thought it was a money decree and attached 
it, while infact it was a mortgage decree; 
but it lays down a generalrule that where a 
person fills the same capacity, he is entitled 
to claim. That decision was followed in 
Vengapayyan v. Karimpnakal Parvati (2), 
Marivittil Mathu Ammal v. Pathram Kunnot 
Oherukot (8) and also in Prosunno Kumar 
Sanyal vy Kali Das Sanyal (4). 

Mr. A. Nurayana Sarma (with him Mr. > 
P. Appu Nair), for the Respondents.— Rama- 
nathan Ohettiar v. Levvat Marakayar (5) is 
against the viw taken in Kuriyali v. Mayan 
(1) which is in fact overruled by it. 

JUDGMENT.—The facts are not in dis- 
pute. A decree was obtained against an 
anandravan of a Malabur tarwad. Certain 
properties alleged to belong to him were 
attached after his death, and the karnavan 
of the #aswad was brought in as the legal © 
representative of the' deceased anandravan; 
when he was thus brought before the Court, 
the karnavan pleaded that as the deceased 
anandravan was indebted to the tarwad, 
the attached properties had been appropriat- 
ed towards the debt due fromhim. The 
Subordinate Judge held that the karnavan 
was not the. proper legal representative 
of the anandravan under the above sireum- 
stances and rejected the tarwad’s claim. 
An appeal was preferred against the order, 
The District Judge held that no appeal lay to 
him, as the matter arose in claim proceed- 
ings. 5 

We are unable to agree with the District 
Judge. The party brought in to represent 
the judgment-debtor is virtually the tarwad, 
which is represented by its karnavan. It 
is in his capacity as the representative of 
the tarwad that he claims the appropri- 
ation. Consequently, it is clear that his 
capacity to represent the deceased anand. 
ravan under the deeree is the same as the 
capacity in which he puts forward the 
rights of the tarwad. The claim, therefore, 
is cognizable under section 47 of the Code 
of Civil Procedure. This was the view taken 
in Kuriyalé v. Mayan (1). In that case, the 
decree against which the claim of the farwad 

(2) 26 M. 501. 

(3) 30 MM. 215; 2M. L. T. 381; 17 M. L. T. 377. 

(4) 19 0. 684; 19 I. A. 166; 6 Sar. P. ©. J, 209; 9 


Iad. Deo, w 898. ; 
(8) 23 n 195; 19 M. L.J, 64; 8 Ind, Deo, (N.8.) 538, 


Vol, KEKYIH 


INDIAN OASES, 


361 


KSHUM CHAND BHUTORIA v. GHANE MUHAMMAD SAHA, 


was made was ona mortgage. It is clear 
that if the karnavan represented the decras- 
ed jaudgment-debtor, it was not open to him 
to impeach the decree for sale, but apparent- 
ly the fact that the decree was for sale 
was lost sight of by the parties and the 
Court proceeded to deal with the case as if 
there was a money decree and attachment. 
This mistake was pointed out in Zumindar of 
Karvetnagar v. Trustee of Tirumalai (6) and to 
the extent thatthe karnavan was allowed 
to claim against the decree for sale, the 
decision in Kuriyali v. Mayan (1) is wrong. 
But that case decided the larger question 
that when there is a claim by the legal 
representative in two capacities both of 
which are traceable to the same source, 
the executing Court should deal with the 
question. This decision was quoted with 
approval by the Judicial Committee for this 
latter proposition in Prosunno Kumar Sanyal 
v. Kali Das Sanyal (4). 

The decision in Ramanatham Ohettiar v. 
Leveat Marakayar (b) was relied on as being 
in conflict with Kuriyali v. Mayan (1). We 
do not think so. In Ramanathan Chettiar v. 
Levvai Marakayar (5), although the claimant 
was the same, in one capacity he put forward 
the right of a trust which under no cireum- 
stances canbe said to have been parties to 
the suit. The right advanced was that ofa 
third party and it was held that sucha 
claim was not cognisable in execution pro- 
ceedings: there is no ground for saying that 
Kuriyali v. Mayan (1) was dissented from in 
Ramanathan Chettiar v. Levvat:i Marakayar 
(5). The decision which was overruled 
was the one reported as -Upendra Bhatia v. 
Ranganatha Bhatta (7). Weare clear that 
the decision in Ramanatham Chettiar v. 
Lewat Marakayar (5) is not inconsistent 
with the decision ot Kuriyali v. Mayan (1). 
The decision of Kuriyali v, Mayan (1) was 
followed in Vengapayyan v. Karimpanakal 
Parvati (2) and in Marivittil Mathu Ammal 
v. Pathram Kunnot Cherukot (3). Thus there 
has been a course of decisions in this Pre- 
sidency which has recognised the correctness 
of the principle that where a person’s claim 
is traceable to the same capacity in which 
he is brought in as the legal representative, 
the executing Court should hear and deter- 


mine the matter. 
- (6) -2 Ind. Cas. 18; 82 M. 429; 19 M. L. J. 401. 
(7 ) 17 M. 399; 3 M.L,J, 229; 6 Ind. Deo. (Na) 276. 


Following these decisions, we hold that an 
appeal lies to the District Judge. We reverse 
the orders of the Courts below and remand 
the application for disposal to the Court of 
first instance. Costs will abide the result. 

Appeal allowed; Case sent back. 

V.R.P. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrer No. 3308 
or 1914, 

May 4, 1916. 

Present:—-Mr. Justice N. R. Chatterjea and 
Mr. Justice Richardson. 
KSHUM CHAND BHUTURIA anp 
ANOTHER— PLAINTIFES— APPELLANTS 
versus 


GHANE MUHAMMAD SAHA anp 


ANOTHER— DEFENDANTS —RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XLI, r. 33, 
scope of-—Suit decreed in part—Appeal against portion 
of claim disallowed—Dismissal of whole claim in 
appeal—Discretion of Appellate Court, improper ewercise 


of. 

tale 33 of Order XLI, Code of Civil Procedure, is 
very widely expressed but it should not be applied 
so as to enable a party litigant to ignore the other pro- 
visions of the Code or the provisions of Statutes like 
those which relate to limitation or payment of Court. 
fees. [p. 353, col. 1.] 

Abjal Majhi v. Intu Bepari, 32 Ind, Cas, 494; 20 0, 
W, N. 642; 22 C. L. J. 394, referred to, 

Rule 33 should be Hmited to those cases where as 
a result of the Appellate Court’s interference with the 
decree in favour of the appellants further interference 
is required in order to adjust the rights of the parties 
in accordance with justice, equity and good 
conscience. [p. 362, col. 2.] 

Ganga Dhar Muradi v. Banabashi Padhari, 24 Ind. 
Cas. 208; 20. L. J. 390, followed. 

Where a plaintiff, having obtained a decree for a 
portion of his claim, appealed against the disallowance 
of the balance of the claim and the defendant did 
not prefer any cross-appeal nor took objections under 


è Order XLI, rule 22, Code of Civil Procedure: 


Held, that the Court of Appeal had no power in 
the proper exercise of the discretion vested in it 
under rule 33, Order XLI, to dismiss the plaintiff's 
suit entirely. [p. 883, col. 1.] 


Appeal against the decree of the 
District Judge, Dinajpur, dated the 13th 
May 1914, modifying that of the Munsif, 
second Court at that place, dated the 15th 
August 1913. 

FACTS material to the report were as 
follows:— 

The plaintiffs 
produce for the years 


sued for recovery of adhi 
1316 to 1318, 
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making a total value of Rs. 597 as against 
defendant No. 1, in respect of certain 
lands purchased at an auction-sale in 
execution of a money decree against defend- 
ant No. 2. His nephew, defendant 
No. 1, denied the adhi settlement and 
claimed to hold the disputed land as an 
occupancy raiyat by virtue of a settle- 
ment from defendant No. 25 father at a 
rental of Rs. 7. The learned Munsif 
found that tbe plaintiffs were the maliks 
of the disputed land; that defendant No. 1 
held as a tenant; that consequently be 
was liable to pay rents in money; that 
he bad -paid no rents for the years 1316 


to 1318 and that the plaintiffs were 
entitled to recover rents for the said 
years according’ to the admitted rental, 


Rs. 7, with cesses at half-anna per rupee. 
He accordingly decreed the suit with 
costs. The plaintiffs preferred an appeal 
from‘ this decision, valuing if at Rs. 225. 
There was no cross-appeal or cross- 
objection by the defendants. The learned 
District Judge held that the claim was 
exorbitant ;that the primary object of the 
settlement alleged by the plaintiff's was not 
to secure a share of the crop, but to 
give them an opportunity of rack-renting; 
that the defendant was either a tenant at 
money rent or else a trespasser; that the 
plaintiffs had brought the suit on a false 
representation, simply to enable them to 
make a rapacious demand. In the result he 
dismissed the suit in toto with costs, remark- 
ing as follows: — 

“Although there is no cross-appeal, I 
do not think that this Court ought to 
allow this decree to stand, the relief 
granted being wholly incompatible with the 
assertions of facé upon which the claim 


proceeded and which are found by the 
lower Court to be untrue.” 

Babu Girija Prasanna Sanyal, for the 
Appellants: - Although Order XLI, rule 


33, of the amended Civil Procedure Code 
. (Ket V of 1905) gave powers to the 
Appellate Court to pass any decree as the 
case might requi:e, this rule must be read 
subject to the other provisicns cf the 
Code, as well as the general law. If the 
said rule be interpreted as givirg unzes- 
\ricted powers, it will conflict, for example, 
with rule 2], which lays ewn the time 


and procedure for filing cross-objections, 


and with the new enactment in tbe 
Court Fees Act, which requires such 
objections to be stamped with proper 
Conrt-fees Besides, the rale has been 


judicially interpreted in Rangom La’ v. Jhandu 
(1), Ganga Dhar Muradi v. Banabasht Padihart 
(2) Abjul Majhi v. Intu Bepart (3) as limited 
to those cases where asa result of the Appel- 
late Court's interference with the decree in 
favour of the appellant, further irterference 
is required to adjust the rights of the parties 
in accordance with justice, equity, and good 
conscience. See also Attorney-General v. 
Simpson (4), Middlemas v. Wilson (5) as well 
as Order LVIII, rule 4, of the Rules of the 
Supreme Court. 


Babu Mohini Mohan Ohakravartt?, for the 
Respondents, conceded that the point of law 
raised by the appellants was unanswerable, 
but he submitted that the equities were 
against the plaintiffs, 

The appellants were not called upon to 
reply. 


JUDGMENT.—The appellants, who were 
the plaintiffs, sued the respondents as defend- 
ants for rant and obtained a decree fora 
portion of the claim. The plaintiffs then 
appealed against the disallowance ‘of the 
balance of the amount claimed and the 
defendants did not prefer any cross-appeal 
nor took objections under Order XLI, rule 
22, Code of ivil Procedure. The learned 
District Judge, however, on the appeal of 
the plaintiffs dismissed the suit entirely, 
We think the learned Judge was wrong in 
doing so. As pointed out in the case of 
Ganga Phar Muradi v. Banabashi Padhari (2), 
ordinarily rule 33 should be limited to those 
cases where as a result of the Appellate 
Court's interference with tbe decree in 
favour of the appellant, further interference is 
required in order to adjust the rights of the 
parties in accordance with justice, equity and 


(1) 11 Ind. Cas. 640; 34 A. 82; 8A. L. J, IIL 

(2) 24 Ind Cas. * 08; 22 C. L. J. 890. -> 

(3) 32 Ind. Cas. 494; 20 C. W. N. 542; 22 O. L. 4. 
894. 


(4) (1901) 2 Ch. 671; 70 L. J. Ch. 828; 85 L. T. 325; 
17 T. L. R. 768 

(5) (1875) 10 Ch. App. 230; 44 L. J. Ch. 476, 32 
L, T. 105; 23 W. R. 801, 
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good conscience: Further, as pointed out 
in the case of Abial Maihi vy. Intu Bepart 
(3), rule 38 of Order XLI is very widely 
expressed, but it should not be applied so 
as to enable a party litigant to ignore the 
other provisions of the Code or the provi- 
sions of Statutes like those which relate to 
limitation or payment of Court-fees. 

Hven assuming that rule 33 is applic- 
able to a case of this nature, the judicial 
discretion vested in the Conrt of Appeal 
below was not properly exercised in this 
ease. We accordingly set aside the decree of 
the lower Appellate Court and restore that 
of the Court of first instance. Each party 
_ will bear his own costs in this Court as well 
as in the Court of Appeal below. 

Appeal allowed. 


PUNJAB CHIEF COURT. 
Sseconp Civic Appeat No. 2771 or 1916. 
December 16, 1916. 

Present: —Mr. Justice Shadi Lal and 
Mr. Justice Broadway. 

AMAR NATH, MINOR, TAROUGH Mugammat 
CHAMPO, HIS MOTHER— DEFKENDANT— 
APPELLANT 
versus 
BULAKI DAS AND ANOTHER—- PLatntirrs— 
AND JAI DIAL MAL—Derenpant— 
RESPONDENTS. 

Hindu Law—Joint Hindu family—Hundi executed 
by manager —Necessity—Burden of proof—Presump- 
tion. 

There can be no general and inflexible rule as to 
the burden of proof regarding the necessity for a 
loan advanced to the manager of a joint Hindu family 
carrying on a joint business. The presumption to be 
made in such a case must vary with and be dependent 
upon the circumstances ,of each case. [p. 865, col. 23 

- Maheshar Baksh Singh v Ratan Singh, 23 O. 766 
(P. C.); 28 IL A. 87; 7 Sar. P. ©. J. 19; 6 M. L. J. 127; 
12 Ind. Dec. (x. s ) 508, followed. 

Plaintiff sued the manager of a joint Hindu family 
and his minor nephew on the basis of a hundi execut- 
ed by the manager. 
been on very bad terms with the minor and his 
mother, which fact was known to the plaintiff, who 
was nearly related to the manager The suit was 
brought nearly six years after the execution of the 
pundi; 
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Held, that the plaintiff was in a peculiarly favour- 
able position to ascertain the purpose for which the 
Joan was being raised, and, therefore, was bound to 
satisfy himself as to the existence of legal nocossity 
for the loan. [p. 366, col. 1,] 


Second appeal from the decree of the Addi- 
tional District Judge, Delhi, dated the 14th 
July 1916, modifying that of the Subordinate 
Judge, second class, Delhi, dated the 8th 
April 1916, decreeing plaintiffs’ claim against 
Jai Dial Mal, defendant. 


Bakhshi Tek Chand, for the Appellant. 


Rai Sahib Lala Moti Sagar, for the Re- 
spondents. 
JUDGMENT.—In this case Bulaki Das 


-and his son sued Jai Dial and his minor 


nephew, Amar Nath, for Rs. 3,400 on the 
basis of a hundi executed in his favour by 
Jai Dial as the manager ofa joint Hindu 
family business styled as Narayan Das- 
Jangli Mal. g f 

The hundi is dated the 
1909 and was for-a sum of Rs. 
payable after 61 days. 

The snit was brought on the 28th of 
July 1915 and the claim was made up 
to Rs. 3,400 by the addition of Rs. 900 
as interest at the rate of Rs. 6 per cent. 
per annum. 

Jai Dial admitted the claim, althongh 
he somewhat feebly protested that “some” 
Interest had been paid though he failed to 
state the amount of that interest. 

On behalf of the minor, it was pleaded:— 

(1) that he and Jai Dial had been on 
bad terms practically since 1904; ; 

(2) that Bulaki Das and Jai Dial were 
sandhus, t.e. married to, two sisters, and 
that the suit had been collusively brought 
in order to injure him; ` 

(3) that the hundi was wholly fictitious 
and without consideration; and 

(4) that in any case the kundi was not 
for the benefit or use of the basiness and 
that, therefore, neither he nor his share in 
the family property was liable, 

The Trial Judge settled various issues, 
but we are only concerned with the first 
which runs as follows: — 

“|, Was the money borrowed on the 
hundi for joint business and did the consider- 
-ation pass P” 

- As the first Court held onthe evidence 
before it that consideration had not passed, 


13th of June 
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it gave no finding as to whether the money 
was or was not borrowed for the joint 
business. In the opinion of the Trial Judge, 
even if it could be held that consider- 
ation had passed, the account books of 
Jai Dial proved that the money had been 
repaid. He accordingly absolved the minor 
Amar Nath from Hability and decreed the 
claim against Jai Dial. 

Bulaki Das appealed to the Additional 
District Judge, Delhi, who, while admitting 
that a décision on the points raised was 
difficult to arrive at, came to the conclusion 
that in the sireumstances of the sase the 
plaintiff was entitled to a finding that 
consideration had passed and that repay- 
ment had not been proved and accordingly 
he decreed the claim against Amar Nath 
as well, but added a rider to the effect 
that “no execution proceedings shall be 
taken against him or against his share in 
any part of the ancestral estate until 
his partition suit against Jai Dial is 
disposed of bya final decree.” He direct- 
ed the parties to bear their own costs but 
did not consider, or at any rate come to 
any finding with regard, to that portion 
of issue No. 1, quoted above, which relates 
to the necessity for the loan raised. Against 
this decree the minor Amar Nath has 
preferred this second appeal, and Bulaki 
Das has filed cross-objections relating to 
(1) the costs and (2) the ‘rider above 
mentioned. 

This being a second appeal, we are bound 
by the findings of fact arrived at by the 
learned Additional District Judge and are 
precluded from questioning the correctness 
of his conclusions as to the passing of 
consideration and the repayment of the 
money. The learned Counsel on both sides 
have, therefore, confined their arguments to 
the question as to whether the money 
was needed or used for the family business. 

On behalf of the appellant, Mr. Tek 
Chand has urged that it was incumbent 
on Bulaki Das to prove that the money 
was needed for the business or that at 
any rate he had made inquiries which had 
led him to arrive at the conclusion that it 
was so needed. He laid stress on the 
facts:—— 

(1) that Jai Dial was on very hostile 
terms with the minor and the minor’s mother 
and had been so from 1904; 
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(2) that although both Bulaki Das and 
Jai Dial had gone into the witness-box, 
neither had attempted to explain what need 
there was for the loan on the kundi; 


(3) that the close relationship of Jai 
Dial and Bulaki Das rendered it highly 
probable that the latter would have known 
for what purpose the loan, if made, was 
required, and that he has not even attempt- 
ed to state that he bad made any in- 
quiries as to why the money was wanted 
by Jai Dial, and urged (1) that the absence 
of Buleki Das’ account books was exceed- 
ingly suspicious, and his statement, that 
his books had been thrown away as waste 
paper, ridiculous, and (2) that Jai Dials 
account book is wholly unreliable, but that 
from the entry relating to this hund? it 
was clear that none of the moneys was 
used for the purposes of the business. He 
referred us to various rulings in support 
of his contention that the onus lay heavily 
on Bulaki Das to prove the necessity for 
the loan. Mr. Moti Sagar, for Balaki Das, 
contended that in the case of a joint 
family business it mustalways be presumed 
that necessity existed, and that the drawing 
of hundi must be regarded as one of the 
ordinary incidents of thu business, and in 
support of this contention he quoted 
various authorities, the principal one being 
ee Tarachand v. Bank of Bombay 
1). i 


Before proceeding further it will be better 
to state what the entry in Jai Dial’s account 
book relating to this kundi actually is. 
This account book consists of a kachi rokur 
and admittedly the items therein have not 
been entered up inany khata or pakki rokar. 
The opening credit balance on the 13th of 
June 1909 is shown as Rs. 503 and on 
the same side there are entries showing the 
receipt of a further sum of Rs. 39 and the 
sum realized under this kundi, namely, 
Rs. 2,500. On the debit side on the same 
day there are two entries, (1) showing 
the payment of Rs. 1,450 to Bulaki Das- 
Bhairon Parshad, and (2) Rs. 1,000 to the 
wife of Jai Dial. Itthus appears that to all 
intents and purposes this sum of Rs. 2,500 
realized on the kundi was paid ont for pur- 
poses which, prima facie do no not appear to 


(1) 2 Ind, Cas, 173; 34 B. 72; 11 Bom. L. R, 255, 
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have any concern with the business. The 
firm of Bulaki Das was known by the name 
of Bulaki Das-Bhairon Parshad. Bhairon 
Parshad was dead and Bishen Lal, son of Bulaki 
Das, was a minor. The hwnd: was executed in 
favour of Bulaki Das alone and according to 
the statement of Bulaki Das the money was 
lent, not from his firm, but from his private 
purse, so that it would appear that Bulaki 
Das took Rs. 1,450 ont of one pocket and put 
it back into the other. With regard to the 
sum of Rs. 1,000 entered as paid to the wife 
of Jai Dial, it is difficult to understand how 
that lady had managed to advance moneys to 
her husband’s business prior to this transac- 
tion. Mr. Moti Sagar has endeavoured to 
show us thatas a matter of fact the firm 
of Jai Dial had had prior dealings with Jai 
Dial’s wife and with Bulaki Das, but we 
have no hesitation in holding that the whole 
transaction is highly suspicions and that the 
money was not, as a matter of fact, used for 
the purposes of the business. 


The main point for determination, however, 
is the question of law involved in the argu- 
ments of the learned Counsel. Mr. Tek 
Chand referred us to the following rulings:— 
Ganpat Rat v. Munni Lal (2), Sunkur Pershad 
v. Goury Pershad (3), Nagendra Chandra Dey 
v. Amar Chandra Kundu (4), Krishna Ramaya 
Naik v. Vasudev Venkatesh Pai (5), Gaya 
Prasad Tewari v. Ram Phal Misir(6), Narayan 
v. Political Agent, Sawanteadi (7), Bhura 
v. Banarsi Das (8) and Hunoomanpersaud 
Panday v, Musammat Babooee Munraj 
` Koonweree (9). 

We have considered these rulings and find 
that they undoubtedly support his contention 
that it cannot be presumed that a loan made 
in circumstances such as exist in the present 
ease was for necessity. On the other hand, 
Mr. Moti Sagar referred us to Raghunathjt 
Tarachand v Bank of Bombay (1); Sanka 


(2) 18 Ind. Cas. 34; 34 A. 135; 9 A, L. J, 54. 

(3) 5 C. 321; 5 Ind. Jur. 135; 2 Ind. Dee. (x. s.) 815. 

(4) 7 0. W N. 725. 

(5) 21 B. 808; 11 Ind. Dee, (x. 8.) 544 

(6) 28 Ind. Cas. 21; 18 A. L., J. 246. 

(7) 7 Bom. L. R 172. 

(8) 30 Ind. Cas, 481; 174 P, L. R. 1915; 113 P, W. 
R. 1915. 

(9) 6 AL I. A. 393; 18 W. R. 81 nole; Sevestre 2581; 
2 Suth. P. C. J, 29; 1 Sar. P, C. J, 552; 19 E, R. 147. 
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Krishnamurthi v. Bank of Burma Ltd. (10), 
which followed Raghunathji Tarachand v. 
Bank of Bombay (1); Brij Lal v. Jaishé Ram 
(11); Joharmal Ladhooram v. Chetram Hari- 
sing (12); Baba Din v. Bansray (18); Mul 
Chand v. Sadhu Singh (14) and Sakrabhaz 
v. Maganlal (15), and these rulings support 
his contention that the presumption con- 
tended for does arise. 

It seems to us, however, that the correct 
view of this question is that to be found on 
page 473 of the Highth Edition of Mayne’s 
Hindu Law and Usage, where Maheshar 
Baksh Singh v. Ratan Singh (16) is referred 
to, in which it was held by their Lordships 
of the Privy Council that “the question on 
whom the onus of proof lies in such suits as 
the present is one not capable of a general 
and inflexible answer. The presumption 
proper to be made will vary with circum- 
stances and must be regulated by and 
dependent on them.” It is not, therefore, 
necessary for usto come to any decision as to 
which of the various decisions referred to we 
would prefer to follow, as it appears to us, 
from the circumstances of this present case, 
that the onus must lie on the plaintif to 
prove necessity and that such necessity can- 
not in this instance be presumed. 

We find it clearly established— 


(1) that the plaintiff is nearly related to 
Jai Dial; 

(2) that Jai Dial has been on the worst 
possible terms with his minor nephew and 
has forced the latter to institute a suit for 
partition against him; 


(3) that Bulaki Das allowed a very long 
period to elapse before it occurred to him 
to bring the present suit; 

(4) that though the money was ostensibly 
advanced by Bishen Lal, son of Balaki Das, 
Bishen Lal was a minor in 1916 when the suit 
was filed and must have been a mere child 


(10) 11 Ind. Cas. 79; 14 Ind. Cas. 389; 35 M. 692; 
21 M. L. J. 620; (1911) 1 M. W. N. 375; 11 M. L. T. 56. 

(11) 30 Ind. Cas. 500; 172 P. L. R. 1915; 106 P. W. 
R. 1915. 

{12) 28 Ind. Cas. 5388; 39 B, 715; 17 Bom, L. R. 
293. 
(38) 27 Ind. Cas. 567; 2 0. L. J. 55; 180, GC. bi, 

(14) 59 P. R. 1893. 

(15) 26 B. 206; 8 Bom. L. R.7838. 

(16) 23 C. 766 (P. C.) 23 I. A. 57: 7 Sar. P, ©. J. 19; 
6M. D. J. 127; 12 Ind, Dee. Gi, s) 598. 
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in 1909, the advance was obviously made by 
Bulaki Das; and 

(5) that Bulaki Das mnst have known that 
Jai Dial was on very bad terms with the 
minor and the minor’s mother and, therefore, 
was clearly bound to satisfy himself as to 
the purpose for which Jai Dial was raising 
this money and that he was in a pecniiarly 
favourable position to ascertain the nature 
of the necessity, if it existed. 

Finally, itis clear that the money was 
not brought into the family business, and 
we accordingly hold that Balaki Das has 
failed to discharge the onus which lay 
heavily on him and we, therefore, set asidetke 
decree of the learned Additional District 
Judge and restore that of the learned Sub- 
ordinate Judge. The cross-objections are 
dismissed and Bulaki Das will pay the costs 
of the appellant throughout, 


Appeal allowed; Cross-objections dismissed. 





PATNA HIGH COURT. 

Seconp Urvit Appeat No. 2790 or 1915. 
January 19, 1917. 
Present:--Mr. Justice Atkinson. 
SHEO PRASAD LAL—Dzrenpanr No. 1— 

: _ APPELLANT 
‘re T wersus 
Lala BARHMADEO LAL AND ANOTHER— 
PLAINTIFE AND Derenpant No. 2— 
RESPONDENTS. 

Bengal Tenancy Act (VIII B.C. of 1885), s. 171—Oceu- 
pancy holding, sale of— Deposit of money by transferee 
of holding—Withdrawal by decree-hclder landlord 
«under protest-—Recog nition of depositor as tenant, 

Where » landlord decree-holder withdraws under 
protest money deposited by a transferee of an occu- 
pancy holding under section 171 of the Bengal 
Tenancy Act, he does not thereby recognise the 
transferee as his tenant. [p. 367, col. 2.) 

Motookdhari Shukul v. Narain Singh, 28 Ind. Cas. 
343; 21 C. L, J. 261; 9 0. W.N. 1319; George Henry 
Davenport v, Queen, (1877) 3 A.C. 115; 47 L. J. P. 
C. 8, 37 L. T. 727, distinguished. 


Appeal against the decision of the Sub- 
ordinate Judge, Chapra. 

Mr. Rajendra Pershad, for the Appellant. 

Mr. Sushil Madho Mullick, for the Re- 
spondents. i : 

JUDGMENT.—This second appeal comes 
before me from the decision of the Subordi- 
nate Judge of Chapra, affirming the decision 
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of the Munsif in this case, decreeing the 
plaintiff’s claim in this action. The plaintiff 
seeks by his plaint a declaration of title 
to 1 bigha, 2 cottas, 18 dhurs of land in the 
village of Nadrawan Narotan; and also a 
declaration that the decree obtained by de- 
fendant No. 1 against defendant No. 2, 
bearing date the 16th July 1914, is a 
fraudulent decree and not binding upon 
the plaintiff. Defendant No, 1 is the pro- 
prietor or malik of the village and defendant 
No. 2 was the tenant of the lands in suit. 
It is alleged that in this village there was 
a custom prevailing against transferability 
of occupancy holdings. In the year 1910 
defendant No. 1, as landlord, obtained a 
decree in a rent suit against defendant No. 2. 
Prior to this decree being obtained, namely 
in 1910, defendant No, 2 transferred to the 
plaintiff his interest in the whole or part of 
the orignal tenancy. There seems to bea 
conflict as to whether the plaintiff was a 
transferee of the entire holding or only of a 
part of the holding. Neither Court has de- 
termined the question as to the extent of the 
plaintiff’s interest in the tenancy. However, 
the plaintiff claims that being a party interest- 
ed in the tenaucy, he is entitled to make a 
deposit in satisfaction of the lJandlord’s 
decree under section 171 of the Bengal 
Tenancy Act. Defendant No. 1 contested 
the plaintiff's right to make a deposit under 
section 171, Bengal Tenancy Act. However, 
the objection was overruled by the Court 
and the plaintiff deposited into Court the 
decretal sum. Defendant No. 1 did not 
appeal agaiust this decree but withdrew the 
money out of Court, having previously filed 
a very carefully prepared application in which 
he recited the facts that no custom of 
transferability prevailed in the village 
relative to occupancy holdings; that the 
money had been lodged in spite of his 
protest by the plaintif and that he, the 
decree-holder, without prejudice to himself 
in future begged leave to withdraw the 
money so lodged in Court. Now it is con- 
tended on bebalf of the plaintiff that the 
withdrawal of the money lodged in satis- 
faction of the rent-decree obiained in 1910 
in the form in which. if was withdrawn, 
amounts to a recognition on the part of 
defendant No. 1 of the plaintif asa trans- 
feree of the original tenanzy from defend- 
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ant No. 2. The learned lower Appellate 
Cour: holds that the withdrawal by defend- 
ant No. 1 of the money deposited, even 
without prejudice to his rights as against 
the plaintiff in the future, operates as a 
recognition by him of the plaintiff as his 
tenant and the learned Judge bases his 
desision upon a zase reported as Motookdharit 
Shukul v, Jugdip Narain Singh (1). This is a 
decision by Chatterjee and Walmsley, JJ., 
and at page 264* their Lordships deal with 
this question, moreas a matter uf academi- 
cal intereat than as one necessary for the 
purposes of their decision and they 
base their observations relative to this 
point upon the decision of their Lord- 
ships of the Judicial Committee in the case 
of George Henry Davenport v, Queen (2), and 
what their Lordships say in that case is that 
“where money is paid and received as rent 
under a lease, a mere protest that it is accept- 


ed conditionally and without prejudice to the: 


right to insist upon a prior forfeiture cannot 
countervail the fact of such receipt.” I have 
referred to the case relied on as George 
Henry Davenport v. Queen (2). The judg- 
ment of their Lordships was delivered in 
that case by Sir Montague E. Smith, and 
1 find that their Lordships at page 131 
came to the conclusion that the . money in 
that case was not only paid, but received 
as “rent”. That case is quite distinct and 
different from the present case. No doubt 
there are cases which decide that where 
a zemindar accepts rent from a transferee 
after the transfer, that amounts to the 
recognition of the transferee by the 
zemi.dar, But here we have a case not 
of rent paid as rent by the plaintiff but 
of money deposited in Court to satisfy a 
decretal sum dae, accepted by the zemindar 
or proprietor without prejudice to his 
right to challenge the status of the maker 
of the payment. It seems to me not only 
contrary to common sense but a violation 
of the true facts to contend that that 
person by his condnet has recognised the 
status of the transferee as tenant. In fact 
defendant No. 1 bas done everything in 
his power to contest the plaintiff's claim 
that he is a tenant. All that the zemindar 

(1) 28 Ind. Cas. 343; 21 0. I J. 261; 19C. W. N. 


1319. 
(2) (1877) A. C. 115; 47 L. J. P. C. S; 37 L. W727, 
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has done in this case is to withdraw the 
money paid into Court out -of Court 
without prejudice to his right to contest 
at a future time the status of the plaintiff 
as his tenant. In my opinion it would 
be unjust to bold, as' has been held by 
the lower Courts, in tbis case that the 
landlord’s conduct amounted to a reeogni- 
tion of the plaintiff es his tenant. 
Accordingly I allow this appeal with costs 
and direct that the order of the learned 
Munsif be set aside and the plaintiff's 
action be dismissed with costs. 


Appeal allowed. 


MADRAS HIGH COURT. 
Crvin MISCELLANEOUS Petition No. 334 
or 1917. 

February 7, 1917. 

Present: —Sir John Wallis, Kr., Chief Justice. 
In re BAGIAMMAL AND ANOTHER—- 
Praintires - PETITIONERS, 

Civil Procedure Code (Act V of 1898), s, 24—Madras 
City Civil Court Act (VIL Mad. of 1892), ss. 3, 5 (2)— 
Transfer of Small Cause suit to City Civil Court — 
Chief Justice, power of. 

Section 24 of the Civil Procedure Code only autho- 
rises transfer to a Court competent to try the case. 
The Madras City Civil Cowt is not a Court 
competent to try a Small Cause suit (ride section 3 of 
the Madras City Civil Court Act) and section 24 (4) of 
the Civil Procedure Code does not make it so. It can 
become so only by an authorisation of the Chicf 
Justice of the High Court under section 5 (2) of the 
City Civil Court Act. 

Petition praying that in the circumstances 
stated therein and in the affidavit filed 
therewith, the Chief Justice will be 
pleased to order that the City Civil Judge, 
Madras, may try Small Cause’ No, 99989 
of 1916 on the file of the Court of 
Small Causes, Madras, transferred to him 
as per order dated 4th October 1916, on Civil 
Miscellaneous Petition No. 2446 of 1916, 
along with Original Suit No. 277 of 1916, 


the connected suit pending in the City 
Civil Court, Madras. 
Mr. N. Swaminatha Atyar, for the 


Peti: 
lioners. g 

ORDER.—Section 24 of the Civil Pro: 
cedure Code only authorises transfer to a 
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Court competent to try the case. The 
City Civil Court is not such a Court, 
section 3 of thé City Civil Court Act: and 
I do not think section 24 (4) of the Code 
of Civil Procedure makes it so. 

It can only become so by the Chief 
Justice of the High Court authorising the 
City Civil Court Judge to try the case in 
his capacity of Small Cause Court Judge 
under section 5 (2) of the City Civil Court 
Act, 

I so direct him. 

V. R. P. 


PATNA HIGH COURT. 

Seconp OiviL APPBAL No. 2298 or 1915. 
January 19, 1917. 
Present:—Mr, Justice Atkinson. 
SHEORATH UPADHYA AND OTHERS — 
DEFENDANTS—ÅPPELLANTS 
versus 
Maharaja KESHO PRASAD SINGH— 
PPAINTIFH— RESPONDENT, 

Maf, meaning of—Mafi land, whether liable to 
payment of rent—Landlord and tenant~Rent, assess- 
ment of —Limitation 

A ‘maf? is no more than a set-off as against rent 
payable by a teitant in consideration ‘of services 
rendered by him. Therefore, ‘maf land is liable to 
the payment of rent and is not rent-free. [p 368, col. 
2; p. 369, col. 1.] 

Safait "Hossain v. Waizuddin, 37 Ind, Cas. 670; 1P. 
L. J. 504; 20 C. W. N. 1207, referred to. 

The right of a landlord to have the rentof a 
holding assessed accrues at the date of the publica- 
tion of the Record of Rights. [p. 368, col. 2. 

Appeal from the decision of the Special 
Judge, Shahabad, dated the 4th June 
1915. 

Mr. Kulwant Sahai, for the Appellants. 


Mr. Krishna Sahay, for the Respondent. 


JUDGMENT,—This appeal comes before 
me from the decision of the Special Judge 
of Shahabad under the Bengal Tenancy 
Act, reversing the decision of the Settle- 
ment Officer and holding that the lands 
in suit are liable to be assessed with rent. 
This appeal is concerned only with case 
No. 901 before the Settlement Officer; and 
the learned Judge on appeal has assessed 
the lands in suit with a rent of Rs. 7 for 
5-55 acres. The point was taken at the 
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outset by Mr. Krishna Sahai on behalf of the 
plaintiff that no second appeal lies in the 
present case, inasmuch as the decision of 
the Special Judge was one settling a rent 
under section 109 (a) of the Bengal 
Tenancy Act, clanse 3. The learned Vakil 
appearing on behalf of the respondent, 
however, raised a point touching lHnritation 
which, in my opinion, required that a second 
appeal should be lodged and that it should 
not be rejected on the ground that the 
decision was one settling a rent. T thorough- 
ly agree with the decision in the case 
reported as Sajiwgn Mahto v. Gulab 
Chand Lal (1) and with the judgment 
of his Lordship the Chief Justice reported 
at page 412.* The plaintiff contends that 
the lands are, as recorded in the Record 
of Rights, kabil lagan which means, as I 
understand, lands upon which no rent is 
assessed but which are liable to pay rent. 

The Record of Rights was finally published 
on the 25th of April 1912. From that 
time the plaintiff’s right accrned to have 
thesé lands assessed with rent and accord- 
ingly the plaintiff applied under section 
105 of the Bengal Tenancy Act for assess- 
ment of rent. The lower Appellate 
Court granted the plaintiff a decree and 
aasessed the lands in suit with a rent of 
Rs. 7. The defendants’ contention is that 
the, lands are “maf”, They are described 
as “maf” in a sale- certificate and in the 
written statement the defendents say that 
they are “maf” and that they have been 
held from generation to generation as 
“maf” lands. It is contended on behalf 
of the defendants that “maf” means rent- 
free lands, but with this contention I 
cannot agree. It appears that this ques- 
tion has been set at rest by a decision 
of this Court reported as Safait Hos- 
sain v. Waizuddin (2). This is a deci- 
sion by Sharfuddin and Roe, JJ., and 
at page 505* their Lordships say that 
“mafi”? is no more than a set-off as against 
rent payable by the tenant in considera- 
tion of services rendered by him, Their 
Lordships say: “This maf is not rent 
because itis a sum of money payable by 
(1) 85 Ind. Cas. 678; 1 P. L. J. 409, 


(2) 87 Ind. Cas. 670; 1 P. L. J. 504; 20 ©. W. N, 
1207, 


*Pages of 1 P, L. J—Ed. 
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the landlord to the tenant. Rent is money 
which is payable by the tenant to the 
landlord and the ‘maf?’ is a set-off. against 
the rent,” that is to say, the rent is 
liquidated by the money-value of the services 
rendered. Accordingly this contention that 
the lands are rent-free is not correct. I 
hold that mo limitation arises in this case, 
because the plaintiff’s right to have his 
lands assessed accrued on the 26th of 
April 1912 when the Record of Rights was 
finally published. The learned Judge in” 
appeal was satisfied that the entry in the 
Reeord of Rights was correct and that the 
defendants’ contention that the lands were- 
rent-free lands and not kabil lagan is 
incorrect. With regard to the defendants’ 
contention that the lands have been held 
by them without payment of rent for 12 
years, ib appears to me that this does 
no really raise any question as to limitation, 
inasmuch as the lands were “maf, viz., 
rent-paying subject to the right of the 
defendants to set off as against the rent 
the money-value of the services which 
they rendered to the plaintiff and his 
predecessors. Thus the lands in suit were 
liable to rent and were not rent-free. 
However, the plaiutiff’s right to bave the 
lands assessed with rent accrued at the 
date of the publication of the entry in the 
Record of Rights, which has been held to be 
accarate and unrebnutted. And ascordingly 
` I hold that having regard to the date of 
the publication of the Record of Rights the 
plaintiff's claim is not barred and that the 
lands were properly assessed with rent. I 
accordingly disallow this appeal. No costs 
in any Court. y 
Appeal disullowed. 
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PATNA HIGH COURT. 
First AppeaL FROM ORIGINAL ORDER No, 172 
or 1915. 
December 21, 1916. 
Vresent:—Mr. Justice Mullick and 
Mr. Justice Atkinson. 
HEMRAJ CHAMPA LALU—Crepitor— 
APPELLANT 
versus 


RAMKISHEN RAM AND OTHERS— 


RESPONDENTS. 

Provincial Insolvency Act (IIT of 1907), s. 36, scope of 
—Creditor, right of, to apply under s.36—Transfer 
by insolvent, avoidance of—Nature of prcof—Onus--- 
Transfer of Property Act (IV of 1882), s. 583—Plaint, 
amendment of, by substitution of Receiver as plaintif. 

A person impeaching a transfer under section 26 
of the Provincial Insolvency Act has only to prove 
that the transfer was effected within two years 
prior to the act of insolvency or the declaration of 
insolvency. If that is shown, the onus is shifted upon 
the transferee to establish the bona fides and good 
faith of the transaction which he seeks to maintain 
and uphold. [p. 370, col. 2.] 


Nilmoni Chowdhuri v. Basanta Aumar Banerjee, 29 
Ind. Cas. 814, 19 0. W. N. 865 and Muhammad Habib- 
ullah v. Mushtaq Husain, 87 Ind. Cas. 684; 14 A. L, J. 
1183, relied on. 


Considerations affecting section 53 of the Transfer 
of Property Act donot apply to section 36 of the 
Provincial Insolvency Act. ‘Though transferees in 
good faith and for valuable consideration are pro- 
tected under both sections, it is not necessary to 
prove under section 36 of the latter Act that the: 
transfers were made with intent to defeat or delay 
creditors or subsequent transferees. All that is 
required is thatit must be made within two years 
of the adjudication of the insolvency of the debtor. 
[p. 871, col. 1.] 


The Receiver is the only person who can set the 
Gourt in motion under section 36 of the Provincial 
Insolvency Act. On his refusing to act, creditors 
may apply on their own behalf. [p. 372, col. 2.] 


Ee parte Kearsley; In re Genese, (1886) 17 Q. B, D. 
1; 55 L. J. Q. B. 828; 34 W. R. 474; 3 Morrell 57, Rose 
v, Buckett, (1901) 2 K. B. 449; 70 L. J. K. B. 736; 84 
L. T. 670; 50 W. R. &; 8 Manson 259; 17 T L R. b 
and Es parte Moore, Slobodinsky, In re, (1903) 2 K. 
B. 517; 72 L. J. K. B. 883; 89 L. T. 190; 62 W. R. 
156; 10 Manson 341; 19 T. L. R. 616, referred to. 

Appeal against the order of the District 


Judge, Gaya, dated the 22nd January 1915. 


Messrs. Haradhan Chatterjee and Uma 
Charan Laha, for the Appellant. 


Messrs. Kulwant Sahai, Sarat Oh. Mukerji, 
Guru Saran Prasad, Si.eswar Dayal and Hari 
Bhusan Mukerji, for the Respondents. 


JUDGMENT. 
Arxixson, J.—This miscellaneous appeal 
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comes before us by way of an appeal from 
the order of the District Judge of the 
2lst January 1916, refusing to inquire 
into the validity of certain deeds of transfer 
executed by the insolyent in this matter 
on the ground that they were invalid 
transfers and executed for the purpose of 
preventing the debtor’s property from being 
realised for the benefit of the creditors of 
the insolvent. 


The argument mainly before us has 
turned upon the question of the construction 
to be put upon section 36 of the Provincial 
Insolyents’ Act (Act III of 1807), as to 
upon whom the onus of proof lies relative 
to any transfers executed by an insolvent 
within two years prior to his dedlaration 
of insolvency. The insolvent was heavily 
indebted, and on the 28th May 1913, 
applied to have himself declared an insolvent, 
and on the 7th November 1913, the Court 
was pleased to declare the insolvent an 
insolvent person. Long prior to his applica- 
tion to be declared an insolvent the 
insolvent was heavily indebted to numerous 
persons whose debts were contracted in the 
years 1911, 1912 ard 1913; and the first 
creditor on the list set ont in Schedule A 
to the insolyent’s petition is the applicant 
in the present case, a man called Hemraj 
Champa Lal, for the sum of Rs. 7,000, whose 
debt was established by a decree ina suit 
in 1911. There were various other creditors 
whose debts all appeared in the schedule, 
amounting to a total sum of Rs. 14,677; 
and in Szhedule B to the petition, the 
petitioner sets out the total amount of 
assets in hand on the 28th May 1913, when 
the petition was filed, showing assets to the 
extent of Rs. 3,387-5-6. Prior. to the 
declaration of insolvency the insolvent 
disposed of some valuable property, some 
pukka houses of which he was the proprietor 
in Gaya, and three deeds of transfer were 
executed relative to the same and they are 
now impeached, and the three transfers bear 
date the 6th July 1912, the 4th August 
1912 and the 6th February 1913, All of 
which transfers were made and executed by 
the insolyent within two years prior to the 
declaration of insolvency, 


The applicant here, the main creditor, 
comes forward under section 36 of the 
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Provincial Insolyents’ Act (Act ITT of 1907), 
and geeks to have these transfers set 
aside on the ground that they are not 
bona fide, that they were not made for 
valuable consideration, and that these trans- 
fers were effected, if at all, for a eon- 
sideration that was ‘grossly inadequate, and 
that thus the creditors were hindered and 
prevented from realizing the entire assets 
and estate of the insolvent. The applicant 
before the learned Judge addaced some fcur 
or five witnesses only to prove that the 
transfers which he songht to impeach were 
transfers made within two years prior to 
the act of insolvency ; and he contended that 
having given such proof, the onus was 
shifted on to the transferees to establish the 
bona fides of their transfers. The learned 
Judge seems to us not to have carefully 
considered the legal obligations imposed by 
section 36. To our mind it is perfectly 


_clear that if a transaction by way of transfer 


of an insolvent’s property takes place within 
two years prior to the act of insolvency or 
to the declaration of insolvency, that then 
nothing more is necessary on the part of 
the person impeaching the transaction than 
to prove that it tock place .within two 
years prior to the act itself; and that 
having done so, the onns is sbifted upon the 
transferee to establish the bona fides and good 
faith of the transaction which he seeks to 
maintain and upheld. Ample authority is 
forthcoming for that proposition, and we 
think the decision in Nilmont Chowdhuri v. 
Basantia Keimar Banerjee (1) is an authority 
which we consider we ought to adopt. 
And we are fortified in that view by the 
decision in Muhammad Habibullah v. 
Mushtaq Husain (2), where two Judges of 
the Allahabad High Court, Mr. Justice 
Walsh and Mr. Justice Sunder Lal, both 
held that considerations affecting section 53 
of the Transfer of Property Act did not 
apply to section 36 of the Provincial 
Insolvents’ Act, in these words, which we 
adopt as our own :— 

“Provisions analogous to those contained 
in section 36 of the Act are to be found in 


5 
(2) 37 Ind. Cas. 634; 14 A. L. J. 1183, 
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section 47 of the English Bankruptcy Act of 
1883, and Statute 13 Elizabeth Ch. V, and 


27 Elizabeth Ch. IV. The language of. 


each of these Statutes is slightly different. 
Hach case, therefore, must be considered 
in the language of the Statute concerned. 
In our opinion section 36 of Act III of 
1907 is wider in its scope than section 53 
of Act IV of 1882. Under the latter section 
transfers made with the intent to defeat or 
delay creditors or subsequent transferees 
are made voidable at the instance of the 
creditors so defrauded or defeated, and it 
is also declared -that where such transfers 
have the effect of defeating or delaying 
creditors they would be presumed to have 
been made with that intent, if they are 
made gratuitously or for grossly inadequate 
consideration. Under section 36 of the Act 
no such intent is necessary. All that is 
required is that it must be made within 
two years of the adjudication of the insol- 
vency of the debtor. Under both these 
sections transferees in good faith and for 
valuable consideration are protected. Section 
36 also protects transfers ‘made before 
and in considerationt of marriage. We 
think it is, therefore, not necessary for Dr. 
Sen to avail himself of the provisions of 
section 53 of the Transfer of Property Act.” 

Accordingly we adopt that view of the 
law and we decide the construction of section 
36 accordingly. 


Mr. Kulwant Sahai, who appears on behalf 
of one of the transferees, urges with great 
force that section 36 of the Provincial 
Insolvents’ Act of 1907 contemplates a 
proceeding at the suit of the Reciever 
appointed by the Court to administer and 
realize the assets of the insolvent. This 
application is preferred, not by the Receiver, 
but by one of the creditors, and itis urged 
that no individual creditor has any locus 
standi under section 36 of this Statute that 
would warrant the Courts in holding that he 
could pursue any independent proceeding, 
irrespective of the Receiver’s position in the 
matter. Now, in this case the Receiver 
was appointed under section 16 by the 
District Judge, and the duties and 
powers of Receivers are prescribed by 
section 20, and in clause (d) of section 20 
one of his duties is “to institute, defend or 
continue any suit or other legal proceeding 
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relating to the property of the insolvent;” 
and under ‘this Statute, as under the English 
Bankruptcy Acts, the property of the debtor 
vests in the Receiver upon the adjudication 
of insolvency. Now, the English Statutes 
are in precisely the same terms as the 
Statute I have referred to, and there is 
abundance of authority to show that 
once the Statute provides that the pro- 
perty isto vest in the Receiver, the Re- 
ceiver becomes a trustee for the general 
body of creditors to safeguard their interests 
in the realization of the assets of the insolvent; 
and that the duty is primarily upon him to 
recover the assets and to take all proceedings 
that may be necessary to recover the property 
of the insolvent for the benefit of his 
creditors. So much is this so that inthe 
case of Ez parte Kearsley, In re Genese (3) 
it was laid down thata creditor could not 
take any proceedings independently of the 
Receiver without application to the Court, 
and only then if the Receiver refused, The 
learned Judge Mr. Justice Cave says:— 

“The proper course for creditors, if the 
trastee refuses to act, or to allow his name 
to be used (a trustee in the English Acts is 
the same asthe Receiver here) is for them 
to come to the Court and apply for leave to 
use the name of the trustee on giving him 
an indemnity against costs. On such an 
application the Court will consider the 
nature of the proposed proceedings, and, if 
satisfied thatthere are prima facie grounds 
for allowing the creditors to proceed, will 
grant the application.” 

To the same effectthe law will bə found 
stated in paragraph 285 of Lord Hals- 
bury’s Laws of England, Volume 2, under 
Bankruptcy, which describes the classes of 
property which vest inthe Receiver as 
follows :— 


“The rights falling under the second 
class (that is, the rights which have acerued 
by virtue of insolvency) may be enforced by 
action by the trustee, unless the cause of 
action is one which from its nature does not 
vest in the trastee, or to the benefit of which 
the estate is notentitled. Rights of action 


(3) (1886) 17 Q- B. D. 1; 55 L. J. Q. B. 325; 34 W, 
R. 474, 3 Morrell 57, : 
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which vest in the trustee by virtue of the 
superior title which in some cases is con- 
ferred on him by the Bankruptey Acts, as, 
for instance, the right to recover money or 
property transferred by way of fraudulent 
preference or the right to recover property in 
the reputed ownership of the bankrupt, may 
be enforced by the trustee by action. All 
rights of action which relate directly tothe 
bankrupt’s property and can be turned into 
assets for the payment of debts pass to the 
trustee.” ; 

And in Rose v, Buckett (4), at page 454 
of the Report, Lord Collins lays down the 
rule of law as to what property vests in a 
Receiver. He says: — 

“The general principles which determine 
whether a canse of action does or does not 
pass to the trustee in bankruptcy are well 
settled, and may be stated in the language 
of Parke, B, in Beckham v. Drake (5). 
What then is the proper constraction of 
this section of the Act...according to its 
words and the several cases decided upon 
it? The proper and reasonable construction 
appears to me to be, that the Statute 
transfers not all rights of action which 
would pass to executors,...but all such as 
would be assets in their hands for the 
payment of debts,...and all which could 
be turned to profit.” 


So to a like effect is the case reported 
as Hx parte Moore, Solobodinsky, In re (6). 
And at page 525 Mr. Justice Wright 
says: 


“The trastee relies on the Bankruptey 
Act, which by section 43 provides. that 
the bankruptey of a debtor shall be deemed 
to have relation back to, and to. commence 
at, the time of the first act of bankruptey 


committed by him within the statutory 
period of threa months; and by section 
44 his property vests in his trustee as 


from the date of that previous act of 


bankruptoy.” 


(4) (1901) 2K. B. 449; 70 L. J. K. B. 736; 84 L. 
T. 670; 50 W. R. 8; 8 Manson 259: 17 T. L. R. 544, 

(5) (1849) 2 H. L. C. 573; 9 E. R. 1213; 81 R. R. 
301 


(6) (1903) 2 K. B. 517: 72 L. J- K. B. £83; 89 D 
T. 190; 52 We R. 156; LJ Mansoa 34t; L) T. L. R. 616. 
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If the property vests in the trustee, then 
he is the person primarily entitled to 
recover it; or if the property has been 
made away with by the insolvent, the 
trustee is the person primarily entitled to 
follow it and to recover it back for the 
benefit of the creditors. 

In paragraph 475 of Lord MHalsbury’s 
Laws of England, Volume 2, the position of 
the trustee is summarised in appropriate 
language. I use the word “trustee” here 
as synonymous with the “Receiver” appointed 
under the Statute we have to consider:— 

“The trustee in a bankruptcy ought not 
to make an application himself, or allow 
an application to be made in his name, to 
recover property alleged to have been given 
to a creditor by way of fraudulent preference, 
except for the benefit of all the creditors; 
he ought not to do so simply for the purpose 
of benefiting a single creditor.” 

To usit appears abundantly clear that what 
was contemplated by the procedure provided 
for by this Statute was, that the Receiver was 
the person to impeach any fraudulent transfer 
or conveyance by the insolvent of his pro- 
perty. If the Receiver refused to do so, then 
it would be open to any creditor to apply 
to the Judge for leave to institute a proceed- 
ing under section 36 on his own behalf 
and on behalf of the other ereditors. But 
until the Receiver refuses or declines to act, 
no one else can do so, because he is the person 
to set the proceeding under section 36 in 
motion, 

Accordingly, in our opinion, this application 
in its present form is not sustainable; but bav- 
ing regard to the courge which we intend to 
pursue, we will direct that the name of the pre- 
sent applicant be struck outand that the name 
of the Receiver besubstituted for it, and that 
then the application as amended in that form 
shall be remanded to the learned District 
Judge, having regard to our direction on the 
point of law which we have now given by this 
decision, for determination of the following 


questions:— 
1. Are the three transfers impugned 
realand genuine transfers, or are they 


fictitious transfers made to protect the pro- 
perty from the creditors? 

2. What was the market value of the 
property conveyed in each case on the date 
of the transfers? 
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3. Were the transfers impugned made in 
good faith and for valuable consideration? 

4. lf not, was there want of good faith 
on the part of the transferee? 

The Judge has now clearly laid down for 
him thenecessary law dealing with the onus of 
proof,and upon his answers to these questions 
remanded he will determine the rights of 
the parties. 

Having regard to the way in which the 
case has been argued, we are of opinion that 
each party should bear their own costs. 

Moutures J.—I eoneur. 

Appeal allowed; Case remanded. 


MADRAS HIGH COURT. 
Cvit Revision Petitions Nos, 598 anp 585 
A or 1915. 
APPEAL against ORDER No. 174 of 1915. 

f September 25, 1916. 
Present:—Justice Sir William Ayling, KT., 
and Mr. Justice Srinivasa Aiyangar. 

In C. R. P. No. 548 or 1915 
MULAMBATA KUNHAMMAD ayb 
ANOTAER—COoNTER- PETITIONERS — 
PETITIONERS = 
versus 
ACHARATH PARAKAT KATHIRI 
KUTTI ayp OTHERS - Petitioners 
h : — RESPONDENTS, 
Is ©. R. P.-No. 585 cr 1915 anp A. A. O. 
No.`174 cr 1915 
ACHARATH PARAKAT MAKKI— 
COUNTER- PETITIONER— PETITIONER in C. R, P. 
No. 585 AND ÅPPELLANT IN C. 
M. A. No. 174 or 1wi5 
CETSUS $ f 
MUTTERIYIL AOHARAT PARAKAT 
KATHIRI KUTTI AND cranrs— 
Patitioners— Rest ONDENTS 


IN BOTH. 

‘Land Acquisition Act (I of 1894), ss. 18, 26, 27, 30, 
“82, 53, B4—Land acquisition proceedings, orders in— 
Award—Review of award, power of, of Land Acquisition 
Judge—Jurisdiction—Order on review, revision of, for 
want of jurisdiction—High Court, powers of, in revision 
—HEquity and substantial justice—Appeal— Execution, 
enforceability of award in—Civil Procedure Code (Act 
V of #908), ss. 114, 115, O. XLI, r. 1 (w), O. 
XLVI, r 7. s : 

Per Curiam.— Whether a Land Acquisition Judge 
has or has not jurisdiction to review an order passed by 
him or notunder ActI of 894, the High Court will 
not, in revision. interfere with the order actually 
passed in review on the ground of want of juris- 
dition, if such interference will operate inequitably 


or result in substantial injustice to any of the parties. 
[p 375, col. t: p. 379, cols 1 & 2.] 
Ramasami Chettiar v. Orr, 26 M. 176; 12 M. L. J. 
264, dissented from. 
Parameshwaram Nambudiri v. 
27 M. 478, followed. 


Per Ayling, J—A Land Acquisition Court has 
power to review an award passed by it under the 
provisions of the Land Acquisition Act. Such 
power is derived from the, language of section 
53, wherein the words ‘proccedings- before the Court 
under this Act’ are comprehensive enough to include 
review proceedings under section 114, Civil Pro- 
cedure Code. [p. 374, col, 2.] 


A distinction should, however, be drawn between 
the powerofa Court to alter itsown order (review) 
aud the power of another Court to alter it (appeal) 
and the one might legitimately be viewed as ‘pro- 
ceedings before the Court’ within the meaning of 
section 53 of Act I of 1894, though not the other. 
[p 374, col 2.] A : 

Per Srinivasa Aiyangar, J. —The decision ofa Land 
Acquisition Court, whatever may be its nature, 
whether passed ona reference under section 18 of 
the Land Acquisition Act or under section 30 or 32, 
whether the dispute was between the Government 
and the party interested or only between the parties 
interested inter se, is an award. [p. 378, col 15 


Shiva Rio v. Nagonpa, 29M. YI: Trtnayani Dasi v' 


Vishnu Embrandri 


‘Krishna Lal Dey, 14 Ind Cas 724, 17 O. W.N. 933° 


83 C 9C6; Shee Rattan Rai v Mohri, 2I A 3254 A W? 
N. 11299) 98; 9 Ind Dec. (x. 8,1 935; Mahammad Al’ 
Raja Avergal v. Ahammed Ali Ruja Averg7l, 26 Mo, 
287; Rangoon Botatoung Co, Ltd v. Collect of 
Rangoon, 16 Ind. Cas. 188: 49 O. 21; 16 C. W. N. 9615 
(1912) M. W. N.781;12 M. L. T. 195; 16 6. L. J. 245; 
23 M. L. J. 276; t4 Bom. D. R. 833; 10 A. D. J. 270 
89 I. A.197; 5 Bur. L. T. 205; 6 L. B. R. 150 (P. C.X 
Secretary of State v. Chelikani Rama Rao, 35 Ind 
Cas. 902% 31 M. L J. 324; 20 C. W. N. 1811; (1915) 
2 M.W N. 224, 39 M.617; 4 A.L J. 1t)4; 20 M. 
L. T. 435:4 L W. 486: 18 Bom L. R. 1007: 25 C. L 
J. 69 and Special Oficer Salsetie Building Sites v. 
Dasabhai Bezanji Motivalla, 20 Ind Cas. 763; 17 C. 
W. N. 421(P. CO), followed. 7 

An award of a Court cannot be changed by it on 
review, unless the power is expressly conferred by 
Statute, and the words “proceedings before the Court 
under the Act” in section 53 of the Land Acquisition 
Act exclude the applicability to it of the provisions 
of the Civil Procedure Code relating to review, though 
in oases where an award is made without hearing a 
party interested and without giving him an opportan- 
ity of being heard, the Court may have the -power, 
even apart from Order IX, to change or modify the 
award after hearing the party interested. [p.374, 
col. 2; p. 879, col L] 

Clause (w? of rule 1 of Order XLIII, Civil Proce- 
dure Code, should be read together with rule 7 of 
Order XLIII, the one as allowing an appeal and 
the other as prescribing the grounds on which an 
order granting a review can be challenged in appeal. 
(p. 276. col. “.] 

Yusaf vy Naza, 16 Ind. Cas. 995; 17 P. |; R. 1913; 
11 P.R 191%; 278 P. W. R. 1912: Basheshar Nath 
v. Ramkishan Pas, 32 Ind. Cas, 860; 48 P. W.R, 
1916; undar Lal v. Upendra Nath Seal, 35 Ind. Cas, . 


+ 
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15; 1 P. L. J. 193; Rari Charan Saha v. Baran Khan, 
25 Ind. Cas. 903; 410. 746; Atyarappa Mudaliar v. 
Gulam Gouse, 26 Ind, Cas, 881; 2 L. W, 62 and 
Sreenivasa Aiyar v. Nataraja Atyar, 28 Ind. Cas. 707; 
2 L. W. 366, referred to. 

Obiter—The words “proceedings before the Court 
under the Act” in section 63 of Act I of 1894 
equally exclude the applicability to it of the wide 
powers of appeal conferred on Courts by the Civil 
Procedure Code. Except for section 54 of the former 
Act, no appeal will He fromthe decision of & Land 
Acquisition Judge. An appeal, consequently, lies to 
the High Court from every award irrespective of 
the Court which passed it or its value. [p. 378 col. 2] 


Balaram Phramaratar Ray v. Sham Sunder Narendra, 
23 C. 626; 12 Ind. Dec. (N. s.) 350, approved. 


Ranchhodbhai v. Collector of Kaira, 2 Ind. Cas. 492; 
33 B. 371; 11 Bom. L. R 317, not approved. 

Obiter: Dubitante.—Proceedings by way of execu- 
tion cannot be had to enforce an award under Act 

I of 1904. [p, 378, col. 2; p. 379, col, 1.] 

Nilkanth Ganesh Naik v. Collector of Thana, 22 B. 
802; 11 Ind. Dec. (x. s.) 1119, referred to. 

Nobin Kali Debi v. Banalata Debi, 32 C, 921; 20. 
L, J. 595; Kishen Chand v. Jagannath Prasad, 25 A. 133; 
A. W. N. (1902) 215 and Bhandi Singh v. Ramadhin 
Roy, 10 C. W. N. 991, distinguished. 


Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order, dated 12th March 1915, of the District 
Court of North Malabar, in Miscellaneous 
Petition No, 37 of 1915, in L. A. M. P, No. 5 
of 1913, 


Mr, <A. Sundaram, for the Petitioners. 
Messrs. K. P, M. Menonand P. V. Parames- 
wara Aiyar, for the Respondents. 


Petition, under section 115 of Act V of 
1908, praying the High Court to revise, 
and appeal against, the order, dated llth 
August 1915, of the District Court of North 
Malabar, in Civil Miscellaneous Petition No. 
252 of 1915 Gn L. A. M. P, No. 5 of 1918). 

Mr. ©. Madhavan Nair, for the Petitioner 
inC. R. F. No. 585 of 1915 and for the Appel- 
lant in ©. M. A. No. 174 of 1915, 


Mr, K. P. M. Menon, for the Respondents 
in both. 


These petitions and the appeal coming on 
for hearing on the 8th and. llth September 
1916, and having stood over for consideration 
till this day, the Court delivered the follow- 
ing : 

JUDGMENT. 


AYLING, J.—Civin Revisron Perron No, 568 
oF 1915.—In this case I have had the advan- 
tage of perusing the judgment of my learned 


brother, and agree in the orders proposed by 
him. With all respect I am by no means 
satisfied that the District Judge’s order 
reviewing his award was without jurisdic- 
tion. It is not necessary to accept Mr. Menon’s 
argument that section 53 of the Land Acquisi- 
tion Act extends even to appellate proceed- 
ings and wonld confer the ordinary right of 
appeal given by the Code of Civil Procedure, 
even if section 54 were non-existent. But I 
see no reason why review proceedings under 
section 114 of the Code of Civil Procedure 
should not be regarded as “proceedings before 
the Court under this Act” within the mean- 
ing of section 53 of the Land Acquisition Act 
or why, as Mr. Sundaram would have it, the 
application of section 53 should necessarily 
terminate with the pronouncement of the award 
by the Court. If this view is correct, it would 
seem to follow that even section 152 of 
the Code of Civil Procedure is inapplicable 
to such proceedings as the present; and the 
Court would be unable to rectify even clerical 
and arithmetical mistakes in its award. 
This is not serionsly contended; and if a 
Court is entitled to correct such a mistake on 
the application of a party, as part of the pro- 
ceedings under section 53 of the Land Acqui- 
sition Act, it is dificult to see why it shonld 
not exercise a similar power in respect to 
material errors in its award, which may -be 
no less patent. I think a distinction can be 
drawn between the power of the Court toalter 
its own order (review) and the power of 
another Court to alter it (appeal) and that 
the one might be legitimately viewed as 
“proceedings before the Court”, though not 
the other. 

I do not find anything contrary to this in 
the judgment of the Privy Council in Rangoon 
Botatoung Oo. Lid. v. Collector of Rangoon 
(1). Their Lordships merely say with 
reference to section 53 thatit “applies to an 
earlier stage of the proceedings and seems 
to have nothing to do with an appeal from 
the High Court.” In my opinion, Mr, Menon 
is justified in laying stress on the concluding 
words quoted. 

I do not think it necessary to add anything 
more, because in the present case even if I am 


(1) 16 Ind. Cas. 188; 400. 21; 160. W.N. 961; 
(3912) M. W. N 781]: 1? M. L T, 195; 160. L, J. 245; ' 
23 M. L. J. 276: 14 Bom. L. K. 28°: 10 A. L. J. 271; 
39 I. A. 197; 5 Bur. L, T, 205; 6 L, B, R, 150 (P, O0), 
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wrong and my learned brother is right, I 
entirely agree with him that it is one in which 
we are not bound to, and should not, exercise 
our powers of revision. 

It is not disputed that the order in favour 
of claimants eight to eleven would have been' 
_ perfectly proper if it had formed part of the 
original award: and it is obvious that if, as 
‘seems probable, any appeal against the original 
‘award is time-barred, any interference by us 
in accordance with the prayer of the present 
‘petitioners would result in grave and substan- 
tial injustice. With great respect to the late 
learned Chief Justice, I must dissent from his 
view of the duty of the Court in such cases as 
expressed in Ramasami Chettiar vy. Orr 
(2). Section 115 of the Code of Civil Pro- 
cedure says the High Court may make “such 
order as it thinks fit.’ The word “fit”? is 
singularly wide and [ think it is a mistake 
to treat this section as fettering the Court’s 
discretion to refuse to pass an orderin revision 
which would in its opinion operate inequit- 
ably, or even one which itis not satisfied to be 
necessary in the interests of justice. Indeed 
the view taken in Ramusami Chettiar v. 
Orr (2) appears to have been dissented from 
by a Bench of this Court very soon after: 
vide Parameshwaram Nambudiri v. Vishnu 
Emlrandri (8). I would, therefore, decline to 
interfere and would dismiss the revision peti- 
tion with costs. 


Civit Revistoy Petition No. 585 or 1915, 
AND Civit MISCELLANEOUS APPRAL 

No. 174 or 1915, 

I also agree in the dismissal of Civil 
Revision Petition No, 585 of 1915 with 
costs and in the order proposed by my 
learned brother in Civil Miscellaneous 
Appeal No. 174 of 1915. 

SRINIVASA  AIYANGAR, J.—Crvin Revision 
Petition No. 598 or 1915.—This is an 
application to revise an order of the District 
Judge of North Malabar in certain land 
acquisition proceedings. The question relates 
to the apportionment of the compensation 
money between the jenmi, the first claimant, 
and claimants eight to eleven, legatees 
under the Will of Ummachcha Umma, who 
with her brother Makki had a kanom on 


(2) 26 M. 176; 12 M. L, J. 264, 
(3) 27 M. 478, | 


the proparties acquired. Makkis share in 
the kanom was sold in execution of a 
decree and purchased by Ummacheha in 
the name ofa third party and she bequeathed 
the whole kanom interest to claimants 
eight to eleven. The learned District 
Judge by his award dated 31st December 
1914 decided on grounds not quite 
intelligible that claimants eight to eleven 
were not entitled to any portion of the 
eompensation money. He seams to have 
thought that. as the purchaser in the 
Court sale did not get possession of the 
property purchased, the benefit of the 
kanom reverted to the mortgagor and that 
section 66 of the Code of Civil Procedure 
prevented Ummachcha and her legatess 
from claiming under the lenamz purchase. 
It is obvious, he was entirely wrong. 
Section 66 of the Code of Civil 
Procedure has nothing to do with the 
matter; Ummachcha was in possession and 
the benamidar admitted her title; in any 
event Ummachcha was entitled to her 
moiety which was not affected by the sale, 
and it is impossible to understand how the 
kanom right could revert to the jenmi. 
The attention of the learned Jadge was 
drawn to this in an application for review 
aud the learned Judge at once granted a 
review and altered his previous award and 
gave claimants eight to eleven the amount 
due on their kanem. It is the order 
granting the review that is gestioned in 
the present application, on the ground that 
the District Judge, after he had passed his 
award, bad no further jurisdiction over 
the matter and was not competent to 
interfere with it in any manner by a review 
or otherwise, and the principal question 
argued was whether he had such power. 
Before dealing with this question I may as 
well notice an objection tothe maintainability 
of this petition. Counsel for the respondent 
contended that as the District Judge pur- 
ported to act under Order XLVII of the 
Code and granted a review, the petitioner 
should have appealed against the order 
granting the review under Order ALIHI, 
clause (w). The order is not challenged 
on any of the grounds specified in Orden 
XLVII, rule 7. Assuming that a party 
can take advantage of the procedure 
prescribed for challenging an order passed 
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with jurisdiction to vacate that order on 
the ground that it was passed without 
jurisdiction * [as to which see Abdul 
Rahiman Saheb v. Ganapathi Bhatta (4)], the 
question is whether Order KALIH, elanse 
(w), gives a right of appeal even in cases 
where the order is qnestioned on grounds 
other than those specified in Order XLVII, 
rule 7. I considered this question in a 
recent case, and I came to the conclusion, 
though it was not necessary to decide the 
point, that clause (w) was not restricted 
to eases provided for by rule 7 of the 
Review Order. On further consideration, I 
think my former conclusion is wrong. Rule 
7 of Order XLVIJ, which corresponds to 
section 629 of the old Code, in terms allows 
an appeal against an order granting a 
review on certain specified grounds. Under 
the Code of 1882 an order granting a 
review was not one of the orders specified 
in section 588 corresponding to the present 
Order XLIII and order granting a review 
was newly introduced by clanse (w). The 
reason for this change is not apparent, if 
it was intended to allow an appeal only 
in cases provided for by Order XLVII, 
rule 7. At the same time it is clear that 
to interpret clause (w) as allowing a 
general right of appeal would render clause 
7 of Order XLVII wholly- superfluous, and 
I think such a construction should not be 
adopted unless it is necessary. Section 
588 of the old Code declared that an appeal 
lies from certain specified’ orders, among 
which an order granting a review was not 
one, and from no other orders. Section 
629 allowed a limited right of appeal from 
orders granting a review. There was, 
therefore, an inconsistency and it may be 
to remove this that an order granting a 


review was added to the list of orders: 


from which an appeal was allowed. But 
the language of the present Order XLIII 
is different, and the words from ‘no other 
such orders’ have been omitted and there 
was really ro fear of any inconsistency 


: (4) 28 M. 517; 10 N. L. J. 305; 8 Ind, Dee, (N. s.) 
63. 





{*The question is fully discussed in Kalipada 
(Gangadher) Karmakar v, Shekharbasini Dasya, 
35 Ind. Cas, 348; 240. L 236; 20 Ç. W, N. 967 — Bd.) 


between that Order and Order XLVII, rule 
7, if clause (w) had been omitted in Order — 
XLIII. However, as it is possible to read 
clause (w) and rule 7 together, the one 
as allowing an appeal and the other as 
prescribing the grounds on whish an order 
granting a review can be challenged in 
appeal, I think that is the proper 
construction to be adopted. This is the 
view which has been taken in two cases in 
the Panjab Chief Court, in which, however, 
no reference is made to clause (w) of 
Order XLIII, in a ease in the Patna 
High Court, in Caleutta and in this Court 
LYusaf v. Naza (5), Basheshar Nath v. 
Ramkishan Das (6), Sundar Lal v. Upendra 
Nath Seal (7), Hari Charan Saha v. Baran 
Khan (8), Aiyarappa Mudaliar v. Gulam 
Ghouse (9), Sreenivasa Atyar v. Nataraja 
Atyer (10). 

Then it was contended that the applicant 
was entitled to appeal from the final award 
passed on review under section 54 of the 
Land Acquisition Act and was not, therefore, 
entitled to apply for a revision of the 
order granting a review. It is no donbt 
true that this Court would not ordinarily 
interfere in revision with orders which can 
be questioned in an appeal from a final 
decree or seb aside by a regular suit. Bab 
it is only a rule for the exercise of our 
discretion and there is nothing. to prevent 
this Court from interfering with an order 
from which no appeal lies if the ends of justice 
require our interference; and in cases where 
a party can obtain complete ard effective 
relief by the expeditious and cheap method 
of revision we may well grant that relief. 
Atany rate, this is not an objection to the 
maintainability of the petition. Whether we 
ought to interfere in this particular case is 
a different matter and I shall deal with it 
later. : 

The substantial question argued was as 


(5) 16 Ind. Cas. 995; 17 P. L. R. i918; 11 P. R. 
1918; 278 P. W. R. 1912. 
_ (6) 82 Ind. Cas, 860; 48 P. W. R. 1914, 

(7) 86 Ind. Cas. 15; 1 P. D. J. 198. 

18) 25 Ind. Cas. 903 41 C. 746. 

(9) 26 Ind. Cas. 831; 2 L. W. 62. 

(10) 28 Ind. Cas. 707; 2 L, W. 363. 
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to the power of the Court exercising juris- 
diction under the Land Acquisition Act to 
review an award passed by it. This, in the 
absence of a specife provision, would depend 
upon the nature of the proceedings before 
the Court under that Act. The recent 
decisions of the Judicial Committee, beyond 
which it is unnecessary to go, are clear 
authorities for the position that those 
proceedings are in the natare of arbitration 
proceedings and the conclusion reached is 
an award. In Rangoon Botatoung Company 
v. Collector of Rangoon (1) the argument 
was that the proceedings before the Court 
were those in a reference and not in a suit 
and they terminated in an award, and this 
was accepted by their Lordships. In 
Secretary of State v. Cheltkant Rama 
Rao (11) Lord Shaw, delivering the judg- 
ment of the Privy Council referring to the 
nature of the proceedings before the Court 
under the Land Acquisition Act, said: “The 
proceedings were from beginning. to end 
ostensibly and actually arbitration proceed- 
ings.” Inthe course of the arguments in 
an application for special leave to appeal 
from the decision of the Bombay High 
Court in an appeal under the Lard Ac. 
quistion Act their Lordships repeatedly 
pointed out that the decision was not a 
decree or order, but an award, Special Oficer 
Salsette Building Nites v. Dasabhai Bezanji 
Motivalla (12)]. Counsel for the respond- 
ent asked us not to look into the last case, as 
it was not reported in the authorised reports, 
Tt isa report made by Counsel and we are 
entitled tò treat if as authentic. These 
observations are clear and conclusive on the 
question. It is true their Lordships were 
there dealing with an award settling the 
amount of compensation payable for the 
land taken, and not with a decision on the 
question of conflicting claims to the land or 
to interests therein or the proportions in 
which the compensation money is to be 
apportioned among the persons interested in 
the property acquired; but I do not 
think any distinction can be drawn in 


(11) 85 Ind. Cas 902; 31 M. T. J. 324: 20 C. W. N. 
1814; (1916) 2 M. W. N. 224; 39 M. 617; 14 A. L.J. 
V4, 29 M. L. T. 435; 4 L. W. 488; 18 Bom. L. R. 


1067; 25 C. L. F. 69. 
(12) 20 Ind. Cas. 763; 17 ©. W. N. 421 (E. C.). 


A decision on these questions 
much an award as a 
value of the land 


this respect. 
appears to be as 
determination of the 
acquired. Section 18 provides for a 
reference to ‘Court’ at the instance of a 
party interested, whether his objection be 
to the measurement of the land, the amount 
of compensation, the persons to whom it 
is payable or the apportionment of the 
compensation, and section 80 provides for 
a reference by the Collector if there isa 
dispute as to the persons entitled to the 
compensation or its apportionment. It is as 
on a reference under section 18 or 30 or 
under section 32 that the Court can take 
cognisance of any matter under the Act, 
and it is quite clear that any determination 
by the Court is not in the exercise of its 
ordinary civil jurisdiction. The ‘Court? 
for example may be any ‘judicial officer’ 
appointed for this purpose and ke has 
the right to determine the matter referred 
to him under the Act, though the value 
may be far beyond his pecuniary jurisdic- 
tion as an ordinary Civil Court. Curiously 
enough there is no express provision as 
to what the Court should do when a 
question other than the amount of com. 
pensation is referred to it, and sections 
26 and 27, which prescribe what the 
contents of an award should be, do not 
say that the decision of the Court on these 
matters shéuld be embodied in the award; 
this is the more remarkable seeing that 
the Legislature in repealing the old Act of 
1670 re-enacted section 34 with modifications 
—that is, the present section 26— 
but did not re-enact section 39. There 
can be no question, however, that the Court 
to which the reference is made has to 
decide all the questions referred to it and 
that decision, it is reasonably clear, is an 
award from which, an appeal is specially 
allowed to the High Court under section 
54 of the Act. Under the Act of 1870 
the amount of compensation was to he 
determined by a Judge and assessors, while 
questions of title to or apportionment of 
the compensation were to be determined 
by the Judge sitting alone. Then there 
were two distinct sections providing for 
appeals in the two cases, and appeals lay 
from the decision of a Court other than 
a District Court to that Court if the 
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appeal was from a decision apportioning 
the compensation and from a decision 
determining the amount of compensation 
if the amount did not exceed Rs. 5,000; 
if the amount exceeded Rs. 5,000 or if 
the first Court was a District Court, to 
the High Court. Tke Land Acquisition 
Act of 1894 abolished the system of 
assessors, set up the “Court” as the sole 
authority to determine both the amount 
of compensation and its apportionment in 
case of dispute, provided for an appeal to 
the High Court in all cases whether the 
decision was one settling the amount of 
compensation or its apportionment or the 
persons entitled to it. The decision of 
the Court, whatever “may be its nature, 
whether passed on a reference under 
section 18 or section 30 or under section 
82, whether the dispute was between -the 
Government and the party interested or 
only among the parties interested inter se, 
is an award. This is the view taken in 
Shiva Rao v. Nagappa (13), Trinayant 
Dast v. Krishna Lal Dey (14), Sheo Rattan 
Rai v. Mohri (15), and in the Fall Bench 
decision in Mahammad Ali Raja Avergal 
v. Ahammed Ali Raja Avergal (16) it was 
assumed that an order under section 32 of 
the Act was an award, 


The decision then of the Court under 
the Land Acquisition Act being, an award 
and not a decree or order of a Civil 
Court in its ordinary jurisdiotion, it is 
clear that unless the Court is specially 
empowered by Statute, it cannot change its 
award on review. Counsel for the respond- 
ent contends—this is his main contention— 
that that special power is to be found in 
section 53 of the Act, which by reference 
made the Code of Civil Procedure applicable 
to proceedings before the Court under the 
Act. Hesays that Order XLVII of the Code 
must be taken to be one of the provisions 
applicable, as power to review is not 
inconsistent with anything contained in the 
Act; in fact he went further and contended 
that except for section 54, every provision 


(13) 29 M. 117. 

(14) 14 Ind. Cus 724; 17 O. W. N. 933; 39 C. 906. 

(15) 21 A. 354: A. W. N. (1899) 96; 9 Ind. Dec. 
(x. 8.) 935. 

(16, 26 M. 287. 


in the Code as regards appeals either from 
decrees or orders would be applicable to 
orders passed by the Land Acquisition 
Court. I am unable to agree with this 
contention; except for section 54, I think 


no appeal will lie from the decision of 
the Court and that section, instead of 
qualifying or otherwise restricting the 


unqualified powers assumed to be given 
under section 53, really confers a power 
of appeal which otherwise did not exist. 
I also think for the same reason that the 
view taken by the Calcutta High Conrt 
in Balaram Bhrumaratar Ray v. Sham Sunder 
Narendra (17), that an appeal lies to the 
High Court from every award irrespective 
of the Court which passed it or its value, 
is right and the opposite view taken in 
some of the decisions of the Bombay High 
Court [see Ranchhodbhai v. Collector of Kaira 
(18)] is not correct. 

Turning to the language of section 53, 
the provisions of the Code of Civil 
Procedure which are applicable are limited 
by the words “proceedings under the Act” 
and “before the Court’, which means the 
Court or the Judicial Officer specially 
appointed to whom references are mads 
under one or other of the sections of the 
Act. Those words would exclude the 
provisions of the Code relating to appeals 
from the award as they are not proceedings 
before the Court, and I think the provisions 
relating to review are equally inapplicable 
for as soon as a determination of the 
matters referred to the Conrt is arrived 
at by that Court and the award is made, 
all proceedings under the Act “before the 
Court” are at an end. There are, it is to 
be observed, special provisions in .the Act 
as to the appearance of pleaders, representa- 
tion of persons interested if they are not 
capable of representing themselves, and 
services of notices, provisions which would 
scarcely be necessary if all the provisions 
of the Code of Civil Procedure were 
intended to be incorporated in the Act. 

I share the doubt expressed by Farran, 
C. J.. whether even under the new Act, 
proceedings by way of execution can be 


(17) 28 O. 526; 12 Ind. Dee. (x. s.) 350. 
(18) 2 Ind, Cas, 492; 88 B. 371; 11 Bom, L. R. 817, 
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had to enforce the award, Nilkanth Ganesh 
Naik v. Collector of Thana (19). 
Kali Debi v. Banalata Debi (26) the Calcutta 
Courts enforced an order under Article 32 
of the Land Acqnisition Act by proceed- 
ings in execution, but authority was sought 
in section 649 of the old Code corresponding 
to section 36 of the new and not in 
section 538of the Act. The cases of Kishen 
Chand v. Jagannath Prasad (21) and Bhandt 
Singh v. Ramadhin Roy (22), relied on by 
Counsel for the respondents, do not support 
him, for in those cases the procedure 
prescribed by the Code was adopted in 
proceedings before the award was made 


and for the purpose of deciding the 
reference. In cases where an award is 
made without hearing a party interested 


and without giving him an opportunity of 
being heard, the Court may have the 
power, even apart from the provisions of 
Order IX, to change or modify the award 
after hearing the party interested* but 
this is not such a case. I am inclined 
to hold that the District Judge had no 
power to review his award and make a 
fresh one. 


Are we then bound in revision under 
section 115 of the Code to interfere with 
the order of the District Judge? From 
what I have said already, it will be clear 
that the petition is wholly without merits 
and in fact in the beginning of his 
argument, Mr. Sundaram, Connsel for the 
petitioner, frankly admitted that the portion 
of the compensation money which represented 
the kanom interest was payable to claimants 
Nos. 8 to 1l. In Ramesami Chetivar v. 
Orr (2) Sir Arnold White, C. J., felt com- 
pelled to interfere in revision with an order 
passed without jurisdiction where apparently 
the justice of the case did not require if, but 
in a very recent case, Raghunatha Doss 


(19) 22B. 802; 11 Ind, Dec. (x. s.) 1119. 
(20) 32 0. 921; 2 C. L. J. 595. 

(21) 25 A. 133; A. W. N. (1602) 215. 
(22) 10 C. W. N. 991. 





[*Lord Parker in the case in 114 L, T. 1005 makes 
some observations to this effect.—E&.] 


In Nobin - 


v. Maharaja of Jeypore (23), Spencer and 
Phillips, JJ., held, the Court is not bound 
to interfere in revision, at any rate if 
such interference will result in injustice. 
I agree. It is unnecessary to go so far as 
Beaman, J., in Ismalji v. Macleod (24), where 
he said, however ample our powers as a 
Court of extraordinary jurisdiction may 
be, Courts in the exercise of superintending 
powers will not ordinarily interfere except 
in cases of grave and otherwise irreparable 
injustice [Ismalji v. Macleod (24)]. If we 
interfere now, the respondent may not be in 
time to appeal from the original award and if 
he is allowed to appeal, the delay being 
excused, this Court must substitute the 
present award for the previous one. 

J, therefore, think this is not a fit case 
for our interference and would dismiss the 
petition with costs. 

* < * * * 
Petitions and appeal all dismissed. 
V.R.P. 5 
(28) 37 Ind. Cas. 886; 31 M. L, J. 319; (1916) 2 M. 


W. N. 208; 4 L. W. 240. 
(24) 31 B. 138 at p. 142; 8 Bom, L. R. 989. 
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Waste Lands Act (XXIII of 1863), s. 18—Scope of 
Act-- Notice describing land in wrong pergannah, 
walidity of—Claim jor possession of land more than 
three years after sale—Limitation—Survey maps, 
value of, as evidence. 


‘The Waste Lands Act is drastic in its character and 
makes a great invasion on private rights. Those 
pleading it must, therefore, bring the matter strictly 
within its provisions. [p. 368, col, 1.] 
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The provision as to the limitation of three years in 
section 1% of the Act is applicable to proceedings 
before the special Court alone, as constituted under 
the Act. [p 385, col. 2.] 

Government sold a plot as waste land under the 
Waste lands Act, but the notice advertising the sale 
described the plot in a wrong pergannah. Plaintiff 
sued for recovery of possession of the plot more than 
three years after it had been delivered to the pur- 
chasers: 


Held, that the notice was misleading and, therefore, 
the whole of the proceedings under the Waste Lands 
` Act failed as against the plaintiff for want of » proper 
basis, and that the suit was not barred by section 
18 of the Act. [p. 385, cols. 1 & 2.] 


Great weight attaches to the accuracy of survey 
maps, but they are not conclusive. In the absence 
of evidence to the contrary, however, they should 
be presumed to be accurate. [ p. 384, col. 17 


Appeal from a decree of the High Court, 
Calcutta, dated the 2nd May 1908, affirming 
a decree of the Court of the Subordinate 
-Judge, Sylhet, dated the 15th April 1905. 


FACTS,—The suit in which these decrees 
were passed was brought on September 
2lst, 1898, by the Maharajah of Tipperah 
to recover possession of five plots of land 
numbered consecutively 1, 2, 8, 4 and 5 
against the Government and its lessees, 
certain Tea Companies. The plaintiff plead- 
ed that the plots were either part of a 
permanently settled faluk now belonging to 
him, or that he had acquired a title tbere- 
to by adverse possession of 60 years against 
the Government. The Subordinate Judge 
held that all the plots were situate within 
the ambit of the permanently settled taluk 
now belonging to the plaintiff, who as such 
owner was entitled to recover possession 
thereof, and that the plaintiff had been in 
posseesion for more than 60 years and also 
within 12 years of suit of all plots except 
plot No. 1, of which respondent No. z 
in Appeal No. 4 of 1912 had taken posses- 
sion in 1850. He, therefore, decided that 


the suit in respect of plot No. 1 was 
barred by limitation. He also held that 
respondents Nos. 3 and 4 in Appeal 


No. 4 of 1912 tcok their leases of plets 
Nos. 3 and 5 from the Government inthe 
bona fide belief in the title of the Govern- 
ment. and that they should not, therefore, 
be ejected from thcse plots, but should pay 
rent to the plaintiff. A decree was accord- 
irgly made, dismissing the snitas to plot 
No, } and awarding the plaintiff possession 


of plots Nos. 2 and 4 unconditionally and plots 
Nos. 3 and 5 subject to the above mentioned 
condition. The Subordinate Judge also over- 
ruled the contention that the suit in rə- 
spect of plot No. 5 was barred under the 
Waste Lands Act, 1863, for the following 
reasons:— 

“I think that the Waste Lands Act XXIII 
of 1863, deals with waste lands, the pro- 
perty of Government. The plaintiff claims 
the lands in suit not as waste lands whish 
belong to Gcvernment, but asserts that the 
lands appertain to his permanently settled 
estates. I am of opinion that the word 
“land?” in sections 18 and 19 of the 
Act refers to waste land, the property of 
Government. Section 19 of the Act, no doubt, 
provides compensation to persons establish- 
ing their claims to waste lands, but I think 
that claims and objections mentioned in the 
Act are claims in respect of Governmest 
land and objections with the same limitation, 
claims, for example, of tenants and others 
claiming to hold under Government or claims 
to easements and other rights over the land. 
Under these cireamstances, I hold that Act 
XXIII does not apply toany lands which 
are not the property of Government.” 

The Government appealed to the High 
Court making the plaintiffs and its cen- 
defendants, the Tea Companies, respond- 
ents. The High Court came to the conclusion 
that all the plots except No. 5 were not 
situate within the ambit of the plaintiff’s per- 
manently settled taluk, but that the plaint- 
iff had established a title to all the five 
plots by adverse possession for a period of 
over 60 years. The findings of the Sab- 
ordinate Judge as to limitation were affirm- 
ed. The plaintiff had filed against the Tea 
Companies cross-objections under section 561 
of the Code of Civil Procedure, 1882, but 
the High Court refused to consider them 
as they were filed by one respondent against 
the other respondents, who had not been 
served with a notice of the cross-objections. 
In the resclt the High Court affirmed the 
deeree of the Subordinate Judge. On the 
contention that the suit relating to plot 
Na. 5 was barred by the Waste Danis 
Act, 1863, the High Court ‘delivered its 
judgment as follows:— 


“The third contention for the defendant 
No. 1 is that the soit is barred by the 
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operation of the Waste Lands (Claims) 
Act, 1853. There is no doubt that Govern- 
ment took action under this Act with re- 
spect fo the land in suit, and that its 
action was not questioned. The Subordinate 
Judge has rejected the contention on the 
ground that the Act applies only to Govern- 
ment land, and this view has been support- 
ed by the learned Vakil for the respondent, 
who relies on the jadgment of Wilson, J., 
in Kristo Chunder Dass v. Steel (1). That, 
however, was merely an opinion expressed 
by the learned Judge. It was not accepted by 
Mr. Justice Beverley, nor did the decision 
of the case turn upon it. If jt- were 
necessary to decide the point in this case, 
.we should not be prepared to hold that 
the Act applies to Government land alone. 
Section 1 refers to “any claim “to any 
Jand;” section 6 mentions “ 
of waste land;” sections lO and 13 speak 
of “the claimant of the waste land;” and 
section 18 alludes to “a claim toany land,” 
There is nothing in the words of the 
Act itself to justify the inference that the 
claimant must necessarily be a tenant of 
the owner of the dominant tenement, or 
that his claim must be based on that 
position. Presumably, the object of the Act 
was to promote the extension of cultivation 
by settling land reclaimed from forest or 
river. Such land jis frequently without 
definite landmarks or boundaries and, as 
the present case shows, is peculiarly liable 
to be the subject of litigation. We see no 
difficulty in supposing that the Legislature 
in passing this Act intended to enable 
the Executive Authorities to give gnod titles, 
or rather titles which would become good 
if not questioned within a reasonable time, 
to intending settlers. Otherwise, if Govern- 
ment could give nothing but the chance 
of suceess in litigation, which might ensue 
long after capital had been sunk in the 
land and would proceed on facts which, 
from the very nature of the subject-matter, 
would probably be uncertain, it is not 
likely that a prudent person would take 
such a settlement, or that the objects of 
the enactment would be attained. But it 
is not necessary to come to a decision on 
the point in the present case, because it 


(1) 12 ©. 279; 6 Ind. Deo, (N. s.) 190. 


“any claimant’ 


is quite clear, under section 8 of the 
Act, that the jurisdiction of the ordinary 
Courts is not excluded until a proclamation 
that a special Court has been constituted 
under the Act is issued. And no evidence 
has been given, in this ease, either of the 
constitution of the Court or of any 
proclamation.” 

The Government thereupon appealed to 
His Majesty in Council; the plaintiff also 
appealed making ali the defendants re- 
spondents. But the plaintiff’s appeal, which 
was numbered 4 of 1912, was settled on 
terms with the Tea Com panies. 


Sir Erle Richards, R. C., and Mr 
A.M Dunne, for the Appellant in No. 126 
of 1911 and Respondent in No. 4 of 1912, 
eontended that the plaintiff had not 
established that plots Nos. 1, 2, 3 and 4 
formed any portion of his permanently 
settled estates. Hehad not proved possession, 


adverse or otherwise, for a period of 60 
years prior to the defendant’s admitted 
possession of those plots, and had mot 


established any right or title thereto by 
such possession or otherwise, and his claim 
to those plots was barred by limitation. 
Reference was made to the Limitation Act 
(XV of 1877), section 25, and Schedule 
2, Articles’ 144 and 149. Even if he had 
possession for 60 years, it was not adverse 
to the Government; his claim to plot No, 3 
was barred by the 12 years’ rule of 
limitation. Reference was made to Rad- 
hamoni Debi v. Collector. of Khulna (2), 
Mohini Mohan Roy v. Promoda Nath Roy 
(3), Wali Ahmed Chowdhry v. Tota Meah 
Chowdhry (4) and Trustees and Agency 


Oo. v. Short (5). As to the value of 
survey maps as evidence of title and 
possession at the time of the survey, 


Nobo Coomar Dass v. Gobind Chunder Roy 
(6) was cited. It was also contended that 
the suit was barred by the Waste Lands 
Act (XXIII of 1863) and Kristo Chunder 
Dass y. Steel (1) was referred to. That 
Act did not only apply to land belonging 


(2) 27 ©. 948; 27 I. A. 136; 40. W. N. 597; 2 Bom. 
L. R. 592; 7 Sar. P. O. J. 714; 14 Ind. Dec. (N s.) 617, 

(3) 24 C. 256; 1 O. W. N. 304; 12 Ind. Dec. (x. s.) 
887. 

(4) 31 4,897. 

15) (1888) 138 A.C. 793; 58 L.J, P.O, 4; 59, 7, 
677; 37 W. R. 438: 53 J. P, 182. 

(6) 9 0. D. R. 305, 
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to Government. Notification under section 
8 of the Act excluded the jurisdiction of 
the ordinary Courts. The suit was also 
barred by the notification made under the 
Indian Forests Act (VII of 1878). 

Messrs. De Gruyther, K.C., and J.M. Partkh, 
for the Plaintifi-Respondent in Appeal 
No, 126 of 1911 and Appellant in Appeal 
No. 4 of 1912, contended that the plaintiff 
had established his title to the lands in 
suit as forming portions of his permanently 
settled estates. There were concurrent 
decisions of fact that plot No. 5 was 
situate within the ambit of those estates. 
He had also established a title to the 
whole of the lands in dispute by adverse 
possession, and both Courts below had 
concurred in finding that he had been in 
undisturbed possession since early in the 
19th century. This suit was not barred 
by limitation and the finding against the 
plaintiff in regard to plot No, 1 was erroneous. 
The plaintiff was entitled to a decree 
giving him unconditional possession of plots 
Nos. 2 and 4 held by the Amu and Rima 
Tea Estates and the High Court had 
wrongly refused him relief in the cross- 
appeal filed in the High Court. The suit 
was not barred by the provision of Ast 
XXIII of 1863, or Act VII of 1878, or 
of the Sylhet Jhum Regulation IlI of 1891. 
Reference was made to Raja Lelanund Singh 
Bahadoor v. Government of Bengal (7); Baden 
Powel’s Land Revenue Manual, 167, Impe- 
rial Gazetteer of India, Vioume XXIII, Ed. 
1908, pages 195-199; Bengal Regulations 
of 1869, preamble and sections 1 and 3; 
Regulation IX of 1825, sections l and 
2, clause 1; Waste Lands Act (XXXIII 
of 1863), sections 1 to 8 and section 18. 
Proclamation has to be made of the 
date from which the jurisdiction of the 
ordinary Courts was excluded, there has 
not been cne—a proclamation cannot be 
presumed nor can any date be assumed 
for it. The Government have not produced 
the proclamation or given the date of it. 

Mr. E, U. Hddis, for Tea Companies, Re- 
spondents Nos. 3 and 4, 

Sir H. Erle Richards, K. O., in veply.— 
Section 7 of the Waste Lands Act imposed 


(7) 6 M. T. A. 101;4 W. R. 77 (P. C.); 1 Sar. F.C. J: 
505; 1 Suth. P. ©. J. 248; 19 E. R. 38. 


a specific obligation on the Local Govern- 
ment to issue a proclamation, and it must 
be presumed that the Local Government 
has done it as it was their duty to do it. 

[Lorp Donepin: You did not plead 
that point, did you? | 


There was an issue about it, issue No. 5, 
anda decision on it by the Subordinate 
Judge. The High Court did not think it 
necessary todecide it. The maps and surveys 
have not been challenged bsfore the plaintiff; 
it was submitted he was bound by them and 
by the boundaries laid down in them. 


JUDGMENT. 


Loro Duxepin.—The present suit was in 
stituted by the Maharajah of Tipperah to 
re-gain possession of certain plots of land in 
Southern Sylhet. The defendants are the 
Secretary of State for India and certain 
Tea Companies, who in virtue of leases 
granted by the Government are at present 
in possession of the lands in dispute. 


There were several plots in controversy, 
but the judgment of the Court below has 
been so far acquiesced in that the only 
ones still in controversy bafora this Board 
Vhs these known as plots Nos. 2, 3 and 

The Maharajah of Tipperah is an inde- 
pendent Chief whose territory borders upon 
and adjoins the District of Sylhet. The con- 
figuration of the country is that there are 
several parallel ranges or spurs of hills going 
northward from the higher ground of inde- 
pendent Tipperah, and forming valleys between 
the spurs. Originally the Rajahs of Tipperah 
claimed that all the hill country to the end 
of the spurs was independent territory. 
Owing to this claim, Lientenant Fisher was 
sent by the Government in 1821 to survey 
the ground and delimit the boundary. The 
outcome of his proceedings is preserved in a 
map and report, On the map he drew a 
line from west to east, which excluded from 
Tipperah and incorporated in Bengal the-spurs 
in question. His survey was, so far as some 
parts of this line and the country adjoining 
were concerned, admittedly incomplete, as 
the country was wild’ and covered by 
jungle; and difficulties were created by 
the opposition of hillmen known as 
Kakis, who acknowledged the supremacy 
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of tke Rajah of Tipperah. This claim 
to an extension of independent Tipperah 
seems to have been more or less persisted 
in by the Maharajah and his successors till 
1861, when Mr. Reynolds, of the Survey 
Office, was sent to finally delineate on the 
ground the boundary line which Fisher had 
only drawn on the map. Since 1861 the line 
thus laid down has been acknowledged a3 
authoritatively settling the boundary. 

The plots of ground-in question are all 
situated to the north of this boundary line, 
and are, therefore, admittedly no part of the 
independent territory. 

The position of the lands may be generally 
described as being in the southern portion 
of the land, lying to the east of the west- 
most of the spurs of hills before mentioned. 
The land to the west of the said spur is 
known as the Pergannah Bijura, while the 
land to the east of the same spur is 
known as the Pergannah Taraf, in the 
southern portion of which lies the Tuppa 
Bishgaon. The Tuppa is sometimes also 
itself called a Pergannah. These names ex- 
isted at the time of Lord Cornwallis’s Settle- 
ment in 1793, and are to be found so marked 
in Fisher’s map in 1521, 


The plaintiff is admittedly owner of two 
taluks in Tuppa Bisbgaon. He acquired 
them from persons who had bought thera at a 
Government sale in 1799. It is common 
ground that these were and are settled 
lands. 

The plaintiff accordingly framed his claims 
alternatively, and pleaded that the plots in 
question were either part of the settled taluks 
of Tuppa Bishgaon or otherwise that he 
had had 60 years’ adverse possession of 
them. 


The defence, on behalf of the Secretary 
of State, alleged that the plots in question 
were parts of a certain mahal of Halabadi 
lands in the Pergannah Bijura. 


‘ The learned Subordinate Judge, after 
receiving a report from a Commissioner to 
whom he remitted the task of examining 
the lands and comparing them with the 
various maps, and after considering evidence, 
oral and documentary, found that thesaid 
lands were parts of the settled lands of 
Tuppa Bishgaon, On appeal the Secretary 
of State altered his line ofargument. It 


had become apparent inthe progress of the 
case that it was impossible to assert with 
success that the plots were within Pergannah 
Bijura, and that consequently it was very 
difficult, if not impossible, to assert that 
they were part of the Halabadilands which 
undoubtedly were situate inPergannah Bijura. 
He, therefore, pinned himself to the negative 
attitude that at any rate they were not 
shown to be part of Tuppa Bishgaon. To 
this negative attitude the Court of Appeal 
agreed, but they held that nonetheless 
the plaintiff had shown that the plots had 
been in the possession of the Rajahs for a 
period of upwards of 60 years, and that 
that possession had been adverse to all other 
claimants. Both Courts held that the dis- 
possession complained of had happened with- 
in the period of 12 years before suit, so 
that the Act of Limitation did not apply. 
In the result, therefore, they dismissed the 
appeal. 

Their Lordships do not propose to ex- 
amine in detail the evidence, which is very 
voluminous; they will, however. set forth a 
few of the salient points which they consider 
have been established. 

1. Pergannah Taraf was not originally 
in the District of Sylhet, but in the District 
of Dacca. That District, unlike the District 
of Sylhet, wassettled without survey. It is 
accordingly noticeable that while Pergannah 
Bijara undoubtedly contains Ilam and Hala- 
badi lands, Pergannah Tarafdoes not seem 
to contain any such. 

2. Pergannah Bijura is undoubtedly to 
the west of the ridge of hills now called the 
Raghunandan Hills. 

3, Until such evidence as is afforded by 
the revenue survey of 1859, there is no trace 
of any territory as existing between Per- 
gannah Bijura and Pergannah Taraf. 


4. Fisher’s report discloses two im- 
portant facts. The hills immediately 
adjoining Bijura were at the time in 
the possession of the Rajah. Bishgaon 
had been purchased by the Rajah, and his 
influence in Bishgaon is described as even 
greater than hisinfluence at Balisira. Now 
his influence at Balisira had consisted in 
this, that, having purehasad certain per- 
gannahs, he asserted that the hill land which 
was properly attached to the pergannahe, 
and in respect of which Jumka-Jumma had 
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been paid by the proprietor of the settled 
pergannahs, was his as independent property. 

5. There are concurrent findings of fact by 
the two Courts that the lands in question 
were de facto in the possession of the plaint- 
iff and his predecessors since the beginning 
of the I9th century. It is probable 
that, if asked, the Rajah would have sought 
to ascribe his possession to his independ- 
ent territory, so long as the boundary was 
not conclusively settled against him. But 
that does notalter the fact of possession : 
and it is to be remembered that the testi- 
mony given by Fisher as to the practical 
occupation is given at the very moment 
that he decides that these lands do not form 
part of the independent Raj. This testi- 
mony is reiterated by Reynolds. In the 
circumstances, and taking tbe concurrent 
findings of fact as to possession as the 
basis of their judgment, their Lordships 
have come to the conclusion that itis fair 
to ascribe this possession to the property 
which the Rajah undoubtedly had in Tuppa 
Bishgaon. 


The only cireumstance which, in their 
Lordship’s opinion, led the Court of Appeal 
to prefer to rest their judgment on 60 
years’ possession and not upon the pergannah 
title, was the fact that in the revenue 
survey of 1£59 the various mouzahs which 
undoubtedly form part of pergannah Bishgaon 
are not shown as extending as far as these 
lands: and that there is shown a tractof 
unoccupied territory, to which the name of 
the Raghunandan hills is given, extending 
from the boundary of the mouzahs to the 
ridge of bills which bounds Bijura. Their 
Lordships have always given great weight 
to the accuracy of the survey maps. They 
are not conclusive, but in the absence of 
evidence to the contrary they will be pre- 
‘snmed to be accurate. The present case, 
however, is somewhat peculiar. The Raghu- 
nandan hills were admittedly not surveyed; 
and their Lordships do not think that there 
was material before the surveyor in 1859 
to settle the extent of possession held in 
connection with Tuppa Bishgaon in 1793-1840 
and onwards. 

The fact of possession, as found by 


the two Courts in this particular case and 
for these particular plots, therefore, seems 


to their Lordships to overweigh what may 
be called the negative evidence of the map. 

This disposes of the case as against the 
Secretary of State onthe general question, 
there being a concurrent finding of fact as 
to possession within 12 years so as to ex- 
clude the plea of limitation. But there're- 
mains a special plea affecting plot No.3. This 
plot was undoubtedly sold by the Govern- 
ment as waste land, and the sale was not 
in any way stopped or interfered with by 
the Rajah, In these circumstances the 
defendants rely on section 18 of the Waste 
Lands Act, No. XXIII of 1863, which pro- 
vides that no claim to any land or tocom- 
pensation or damages in respect of any land 
sold or otherwise dealt with on account of 
Government as waste land shall be received 
after the expiration of three years from 
the date on which such land shall have been 
delivered by the Government to the pur- 
chaser or otherwise dealt with. The suit 
here is admittedly more than three years after 
delivery. 


In order to deal with this plea, it is neces- 
sary to consider the scheme of the Act. 


It provides that when waste lands are 
proposed to be sold by the Government 
there must be a period mentioned in the ad- 
vertisement as to the sale or disposition of 
the lands not less than three months, within 
which any competing claim to the land in 
question must be intimated. 


If sach claim is intimated the sale, pend- 
ing investigation, is suspended. The Col- 
lector then inquires into the claim, and 
either allows or rejects it. If it is reject- 
ed the claimant must, within one week of 
the rejection, institute an appeal; failing 
which institution the rejection order is final. 
It is then provided that in any district 
the Local Government shall constitute a 
special Court for the adjudication of such 
claims; that notice of such constitution 
shall be given by proclamation, and that, 
after such proclamation, the jurisdiction of 
all Courts other than the special Court as 
to claim to the land is abolished. Then 
after provisions as to the procedure of the 
special Court comes section 18 already parti- 
aliy quoted. Section 19 then provides that 
in any tase in which land has been sold, 
if the Court is of opinion that the claim 
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of the claimant has been established, the 
Court shall not award him possession of the 
lands, but shall order him to receive a sum 
of money from the Treasury in compensation. 


The Subordinate Judge held that all this 
procedure only applied to lands held by the 
Government. The Court of Appeal hesitated 
to accept this view, and their Lordsbips 
think it is clearly wrong. For the very fact 
of providing special machinery to adjudicate 
on claims by other people to land which 
the Government are practically dealing with 
by means of sale, is destructive of the idea 
that the action is not applicable except in 
cases where in other Courts the Government 
could show it hada title. 


The learned Appeal Court have treated 


the matter in the only way it was argued 
before them, viz, as a question of jurisdic- 
tion; and held that as the jurisdiction of 
the ordinary Courts was orly onsted on pro- 
clamation made of the constitution of the 
special Court, and as no technical proof had 
been given that any sush Court was con- 
stituted, the ordinary Courts were not ousted. 


Their Lordships ‘agree that this is so, 
but it would scarcely be a satisfactory 
ground on which alone to decide the 
case, as the point not having been taken 
by the Subordinate Judge, their Lordships 
think that under sanction of costs the ap- 
pellant might have been granted leave by the 
Court of Appeal to lead additional evidence 
to the effect that the Court had been con- 
stituted and proclamation made. There is, 
however, another ‘good ground which, in 
their Lordships’ view, is fatal to the ap- 
pellant’s contention. This Act is drastis 
in its character, and makes a great invasion 
on private rights. Those pleading it 
must, therefore, bring the matter strictly 
within its provisions. Now the whole of the 
provisions beginning with section 1, as to 
notices to be given to the Collector, advertise- 
“ments, ete., clearly point to the necessity 
of proper intimation being given by the 
Government as to the proposed sale. The 
notice must be clear and not misleading, 
for otherwise how is the true owner, if such 
exists, to realise the necessity of coming 
forward? Now here the notice was quite 
misleading, for it advertised a sale of lands 
in Bijura, whereas the lands in question 
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were certainly not in Bijura, whether they 
were in Bishgaon or Taraf. 

Their Lordships think, therefore, that as 
against the plaintiff the whole proceedings 
fail for want of proper basis. The provi- 
sion as to the three years in section 18 is 
clearly applicable, asthe concluding words 
of the section show, to the proceedings 
before the special Court and that Court 
alone. 

Their Lordships will, therefore, humbly 
advise His Majesty as against the defend- 
ant, the Secretary of State, in Appeal No. 
126 of 1911, to dismiss his appeal with 
costs. 

It has been intimated to their Lordships 
that leases of the lands in the possession 
of the third and fourth respondents in 
Appeal No. 4 of 1912 have been entered 
into between the Maharajah and these par- 
ties. Their rights will now be governed 
by the leases and it is unnecessary for their 
Lordships to make any recommendation to 
His Majesty in connection with this appeal, 
which will be dismissed without costs on 
either side. 

Appeals dismissed. 


Solicitors for the Government: Solicitor, 
India Office, f 

Solicitors for the Plaintiff: Messrs, T. D. 
Wilson & Co. a 

Solicitors for the Tea Companies: Messrs. 
Sanderson, Adkin, Lee and Hddis. 





f PATNA HIGH COURT. : 
Seconp Civiz APPRAL No. 151 or 1915. 
May 17, 1916. 

Present;—Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sharfuddin. 
BALA RAM NAIK — APPELLANT 
versus 
KANHAT BHARAN MAHAPATRA— 


RESPONDENT., 

Iimitation Act (IX of 1908), Sch. I, Art. Wi— 
Civil Procedure Code (Act V of 1908), O. XXXIV, vr. 
8, 5— Mortgage decree, condilional—Application Jor 
final decree—Limitation. 

An application for a final decree for foreclosure or 


~ sale is an application under the Code of Civil Pro- 


cedure, 1908, for itis made under Order XXXIV, 
rule 3 or rnle 5, which expressly requires an applica- 
tion. [p. 886, col. 2.] 
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Krishna Bar v. Ranamoyi Debi, 29 Ind, Cas, 140; 19 
C. W. N. 470 and 649, referred to. 

An application for such a final decree presented 
after the passing of the Code of Civil Procedure, 
1908, and the Limitation Act, 1908, is governed by 
Article 181 of the Limitation Act. 

Lhathara Nannabha v. Kuppal Krishnammal, 16 lnd. 
Cas. 799; 14 M. L. T. 194, followed. 

Madha Moni Dasi v. Pamela Lambert, 6 Ind. Cas. 
537; 37 C. 796; 12 O. L. J. 328, doubted. 

Amolak Chand Parak v. Sharat Chandra Mukherjee, 
1r Ind. Cas, 943; 88 C. 913; 16 C. W. N. 49 on appeal 
to Privy Council; 27 Ind. Cas. 683; 42 C. 776; 2 L. W. 
282; 17 M. L. T. 120; 21 C, L. J. 118; 19 0. W. N. 561; 
17 Bom. L. R. 408; 28 M. L. J. 470; 42 I. A. £8 (P. C.); 
Batuk Nath v. Munni Dei, 23 Ind. Cas. 644; 86 A. 284; 
18 C. W. N. 740; 12 A, L. J. 596; 19 C. L. J. 674; 16 
Bom. L. R. 360; 27 M, L. J. 1; 16 M. L. T. 1; 1 L. W. 
729; (1914) M. W. N. 437; 411. A. 104 (P. C.) and 
Abdul Majid v. Jawahir Lal, 28 Ind. Cas. 49; 86 A. 
350; 12 A. L. J. 624; 16 Bom. L. R. 395; 18 0. W. N. 


963; 19 O. L. J. 626; 27 M. L. J, 17; (1914) M. W. N. - 


485; 16 M. L. T. 44; 1 L. W. 483, referred to. 

On 6th July 1908 plaintiff obtained a conditional 
decree for sale of certain property. In March 1913 
he applied for a final decree: 

Held, that the application was barred by Article 
181 of Schedule I to the Limitation Act, 1908. 


Appeal from an order of the Officiating 
He Pia Judge, Cuttack, dated the 23rd May 
Messrs. Girish Chandra and Subodh 
Chandra Chatterjee, for the Appellant. 
JUDGMENT. 

UHAMIER, C. J.—On July 6th, 1908, the 
appellant obtained a conditional decree for 
sale of certain property. In March 1913 
he applied for a final decree. The respond- 
ent pleaded that the application was bar- 
red by limitation under Article 181, Schedule 
J, to the Limitation Act. The Munsif dis- 
allowed the plea, but on appeal the District 
Judge allowed it and dismissed the appli- 
cation as barred by limitation. The appel- 
lant relies upon the judgment in the case 
of Madha Moni Dasi v. Pamela Lambert (1). 
In that case it was said that such an applica- 
tion is not governed by Article 181, but, as 
pointed out in the later case of Amolak 
Chand Parak v. Sharat Ohandra Mukherjee 
(2), at page $21* of the report, that was 


(1) 6 Ind. Cas, 587; 37 C. 796; 12 C. L. J. 328, 

(2) 11 Ind. Cas. 943; 38 O. 913; 16 0. W. N. 49 
on appeal to Privy Council 27 Ind. Cas. 683; 42 C. 
77°; 2 L. W, 282; 17 M. L. T. 120; 21 C. L. J. 118; 19 
C. W. N. 561; 28 M. L. J. 4710; 17 Bom. L. R. 408; 42 
I. A. 88 (P. C.) 
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not a decision of the question, for the 
learned Judges held that the Code of Civil 
Procedure, 1908, did not apply to the case, 
and, if that was so, the question of the 
applicability of Article 181 did not call for 
a decision, If, however, there was a decision 
of the question, it is considerably weakened 
by the fact that the learned Judges started 
with the assumption that before the passing 
of the Code of 1908, there was no rule of 
limitation for such an application. That 
position, is untenable in view of the decision 
of their Lordships of the Privy Council in 
Batuk Nath v. Munni Det (3) and Abdul Majid 
v. Jawahir Lal (4) that an application for an 
order absolute under the Transfer of 
Property Act was governed by Article 179 
of the Second Schedule to the Limita- 
tion Act of 1877. Under the Code of Civil 
Procedure, 1908, the holder of a prelimi- 
nary decree for sale or foreclosure applies 
not for an order absolute for sale but for 
a final decree. It is clear that an applica- 
tion for a final decree for foreclosure or 
sale is an application under the Code of 
Civil Procedure, for it is made under Order 
XXXIV, rule 3 or rule 4, which expressly 
requires an application. In my opinion 
there can be no doubt that an application 
for such a final decree, presented after the 
passing of the Code of Civil Procedure, 
1908, and of the Limitation Act, 1¢08, is 
governed by Article 181 of the present 
Limitation Act. That was the view taken 
by the Madras High Court in Thathara 
Nannabha Ohetty v. Kuppal Krishnammal 
(5). On the question of the applicability of 
the Code of Civil Procedure to the present 
application, it is sufficient to refer to the 
ease of Krishna Bar v, Rancmoyt Debi (6), I 
would dismiss thisappeal but without costs, 
as the respondent is not represented. 
SHAREFUDDIN, J.—I agree. 
Appeal dismissed, 


(3) 23 Ind. Cas. 644 36 A. 284; 13 0. W. N. 749 
12 A.L. J. £96; 19 C. L. J. 674,16 Bom. L. R. 360 
27 M. L. J. l; 16 M. L. T. 1; 1 L. W. 729; (1914) M. W 
N. 437; 41 LA. 104, 

(4) 28 Ind. Cas. 649; 36 A. 350; 12 A.L. J. 624; 
16 Bom. L. R. 395; 18 C. W. N. $63;19 C. L. J. 626; 


-27 M. Ta J.T; (1914) M, W, N. 483; 16 M. D, T. 44; 


1 L, W. 483, 
(5) 16 Ind. Cas. 799 14 M. D. T. 194. 
(6) 29 Ind. Cas. 120; 19 0. W. N 470 aud 649. 
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PUNJAB ‘CHIEF COURT.’ 
- Furst Civiu Appsat No. 452 or 1913, 
January 2, 1917. ~ 
Present,—Sir Donald Johnstone, Kr., Chief 
Judge, and Mr. Justico Leslie Jones. 
Khwaja MAHMUD — DereNnDANT— 
APPELLANT 
versus 
Khwaja MUHAMMAD HAMID— 
PLAINTIFF, AND OTHERS— DEFENDANTS 


— RESPONDENTS, 

` Muhammadan Law—Wakf, what  constitutes— 
Mutawalli, delivery of property to, necessity of Saint, 
offerings made to, whether wakf—Religious institution, 
Muhammadan tomb, whether is—Pilgrimages to tombs 
of minor saints, validity of—Sajjada nashin, appoint- 
ment of, mode of—-Practice—Primogeniture, rule of— 
Registration Act (XFI of 1908), s. 17— Partition evi- 
denced by oral testimony plus lisis of partitioned pro- 
perty—Registration, 

In order to constitute a valid wakf there must be 
delivery of the property to a mutawalli. [p. 398, col. 1.] 

There, must, for the creation of wakf, be un- 
mistakable proof of actual dedication, or at least 
clear proof of facts from which inference of 
dedication must necessarily be drawn. [p. 392, col. 2.] 

A declaration of wakf must not be hastily presumed 
from casual remarks let fall in conversation, un- 
supported by acts and conduct. [p. 391, col. 2.] 

Though the manner in which the property is used 
and enjoyed is an 
considered, an endowment of an institution with 
given property cannot be inferred from mere devotion 
of the income of that property to the institution, 
eyen if this is done by family arrangement. [p. 
892, col. 2; p. 393, col. 1.] 

Hossein Shah v. Zakoor Shah, 67 P. R. 1868; Thakoor 
Das v. Musammat Hajee Begum,100 P. R. 1868, 
followed. 

Fakhruddin Shah v. Kifayatullah, 8 Ind. Cas. 578; 
7A. L. J. 1095, relied upon. 

- Tulsi Das Bairagi v. Siddhi Nath Misser, 9 Ind. 
Cas. 650; 20 0. L. J.-3l5n.; Musammat Sharfoonnissa 
v. Musammat Keoleoom, 25 W. R. 447; Konwar Doorga- 
nath Roy v. Ram Chunder Sen, 2 O. 341, 41 A. 
52; 1 Ind; Dec. (Nn. 8) 508; Ghulam Hazrat v. 
- Gulzari Lal, 15 Ind. Cas. 42; Muhammad Aziz-ud- 
din Ahmad Khan v. Legal Remembrancer to Govern- 
ment, 15 A. 321; A. 
(xN. 5) 922, referred to, 

Mohiuddin v. Sayiduddin, 20 O. 810; 10 Ind. Dec. 
(x. s.) 545; Piran v. Abdool Karim, 19 C. 203;9 Ind. 
Dec. (x. 8.) 531; Secretary of State v. Mohiuddin 
Aimad, 210. 674; 14 Ind. Dec. (N. 3.) 443; Fakurudin 
Sahib v. Ackent Sahib, 2 M. 197; 4 Ind Jur. 280; 1 
Ind. Jur. (x. s.) 409; Har Parshad v. Sadhu, 3% Ind, 
Cas. 504; 31. P. W. R. 1916; Jewun Doss Sahoo v. 
Shah Kubeer-ood-din, 2 M. I. A. 890; 6 W. R.B 
(P. C.`; 1 Suth. P. C. J. 100; 1 Sar. P. C. J. 206; 18 E. 
R. 545, distinguished. 


Mere high flown and fanciful poetical aspirations 
and prayers by some unknown poet, full of oriental 
exaggeration and conceits, inscribed -on the walls of 
a building cannot take the place of express dedication 
of the property, Le. 395, col, 2.] 
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Offerings made to a saint cannot be presumed to 
be wakf. [p. 395, col. 2] 

Haji Bibs v. Aga Khan, 2 Ind. Cas. 874; 11 Bom. L. 
R. 409, referred to, 

No Muhammadan tomb can of itself be said to be a 
religious institution or wakf. [p. 396, col. 2.] 

Nur Muhammad v. Ghulam Habib, 106 P. R. 1892; 
Fakhruddin Shah v. Kifayatullah, 8 Ind. Cas. 578; 
7 A. L. J. 1095, relied upon. 

The properties, etc., pertaining to the rauza at 
Tauusa are not, except in so far as concerns the 
mosque, a religious institution. [p. 396, col. 1.] 

3 Where past practice regarding the appointment of 
a sajjada nashin seems to show a rule of specific 


. nomination by the incumbent of his successor, a 


Court would not be authorized to find in favour of 
any role of primogeniture solely from the circum- 


-~ stance that the persons appointed were usually eldest 


sons. [p. 897, col. 2,] 

Shah Gulam Rahmtulla Sahib v. Mahommed Akbar 
Sahib, 8 M, H. C. R. 63, referred to. 

Obiter—A. pilgrimage to tha tomb of a saint as 
such is opposed to the strict rules of the Muhamma- 
dan religion. Itis not one of: the four “faraiz’ or 
obligations to be performed by the orthodox Musul-. 
mans, and is probably actually impious. [p. 396, 
col. 2.] 

A partition evidenced by oral testimony plus two 
lists, which in no way amount toa partition deed, 
does not require registration. [p. 396, col. 2.] 

Gongod Gir v. Sham Gir, 48 P. Ro 1905; 83 P. L. R. 
1905; Gokul Dass v. Eastern Mortgage and Agency 
čo., 883 C. 410, 10 C. W. N. 276; 4 0. L. J. 102, 
referred to. 


First appeal from the deeree of ihe 
District Judge, Multan, dated the 4th Febru- 
ary 1918, decreeing the claim. 


The Hon'ble Mr. Muhammad Shafi, K. B., 
and the Hon’ble Pandit Sheo Narain, R. B., 
Messrs. Kirkpatrick and N, O. Mehra and Lala 
Hukam Ghand, for the Appellant. + 


Lala Badri Das and_ Sheikh Ghulam Rasul, 
for the Respondents. 


JUDGMENT.—The _ family involved in 
this case originally came from Mauza Drug, 
District Loralai, and has rettled at. Taunsa, 
District Dera Ghazi Khan. We are told by 
Mr. Shafi that the school or spiritual clan 
of Sufis to which they belong, the Chishties, 
is one of three schools spiritually descended 
from Hazrat Ali, while the fourth Sui school 
is descended from Abu Bakr. The first 
Chishti to arrive in India was Khwaja Manin- 
ud-Din, and some 17 generations (spiritual) 
below him came Khwaja Nur Muhammad of 
Mahar (in Bahawalpur), whose disciple was 
‘the holy man Khwaja Suleman, the first to 
come and settle in Taunsa. Two sens pre- 


-deceased him, and on his death an even 


greater saint Khwaja Allah Bakhsh succeeded 


` 
. 
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ed him along with a younger brother 
Khwaja Khair Muhammad. 
Khwaja Suleman was 
*Parb VII of poor* and left a few 
paper-book, page 7, kacha buildings, but 
bottom; part VI, Khwaja Allah Bakhsh 


age 22, line 22 and cre a 
eee passages, amassed, it is said and 
admitted, great wealth, 


attracting large crowds of 


followers or murids, building pakka houses. 


for the family and for guests and pilgrims as 
well as for schools for religions teaching. 
He in turn died on 13th September 1901, 
leaving two sons, Hafiz Muhammad Musa and 
defendant No. 1, Mian ‘Mahmud. The 
saintly reputation of the family still endured, 
and crowds continued to come to the wrs of 
Khwaja Suleman, a handsome tomb or rauza 
_ to whom had been put up by the Nawab 
of Bahawalpur; and these crowds made 
offerings of substantial amounts, and were 
entertained and derived spiritual benefit. 
The relations between, and the relative 
positions of, Allah Bakhsh’s two sons are in 
dispute, plaintiff's case being that his father 
Musa was sajjada nashin, that the whole 
place, including all the property in suit, wasa 
religious institution and wakf, entirely under 
the dominion of Musa, while defendant No. 
1, his unele, urges that there never was, atb 


least apart from the actual mosque, any 


religious institution properly so called, that 
it is a misnomer to call Musa sajjada 
nashin, that nothing was wakf but the mosque, 
and thatall the property in suit was ordi- 
nary family property, heritable, under the 
ordinary rules of Muhammadan Law, by him- 
self and Musa jointly. Disputes having arisen 
between the two brothers, the matter was 
referred for decision underthe Frontier Crimes 
Regulation to a jérgah of the Tumandars with 
the consent of the parties and those gentle- 

ap men gave a decision* in 
, “Pert I, page 596. Siting on 30th January 
1903, but this was not converted into a decree 
of Court, and it became necessary to refer the 
quarrel again to one Najm-ud-Din, who 
gave anaward on 17th June 1904. [n an 
early statement to Najm-ud-Din, page 1, part 
VI, Musa said the award of the Tumandars 
was to be acted npon and also a private parti- 
tion effected by himself and his brother was 
to be given effect to, and he added that all 
the houses belonging to the pair had been 
partitioned. Eyer since 1903 possession has 
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admittedly been as laid down in this 
award— see plaint, 
Najm-nd-Din’s award was a long and 


elaborate document, but apparently even it 
did not finally dispose of the disputes in the 
family, for reference was made orally to one 
Ahmad Yar Khan, Khakwani, of Multan, 
mentioned in Najm-ud-Din’s award as an 
individual with whom some of the family 
money had been deposited. This gentleman 


_says he gave an oral award as to rights in 


property, and defendant No. 1 relies upon 
this; but plaintiff asserts that nothing was 
referred to Ahmad Yar Khan except a 
negotiation about reciprocal marriages, with. 
which we are not concerned in this case. This 
difference as to what Ahmad Yar Khan was 
called upon to do and did is of some import- 
ance in connection with the next stage of the 
case. An ex parte decree* 
on the basis of Najm-ud- 
Din’s award having been 
passed on 23rd May 1905 at the instance of 
present defendant No.1 against Musa—Part 
VI page 55—the latter applied to have it set 
aside. To this defendant No. I où 5th April 
1906 retorted—page 51 bottom—that ‘as 
regards tbis application, ete., the parties 
have appointed Khan Ahmed Yar Khan, 
Khakwani, Rois of Multan, as arbitrator, Hence 
this application cannot lie.” The application 
to set.aside the ex parte decree was however 
allowed on 30th July 1906, and on 20th 
November of the same year the application 
to file the award under section 525, old Civil 
*Part VII, page Procedure Code, was dis- 
7. missed.* Appeal to the 
Chief Court—Civil Appeal 
tPart I, page 144 No, 161 of 1907—was dis- 
missed, the Judges, however, expressly say- 
ing that, though the award was imperfect and 
so, as being an award on a private reference, 
could not be returned for completion, yet it 
could not be said it was an invalid award. 
Meantime Musa having died, a dispute 
arose as to who should be recognized as his 
principal heir-and head of the family. The 
Deputy Commissioner intervened, and on the 
14th February 1906, plaintiff and defendant 
No. l entered into a mutual and reciprocal 
agreement, Exhibit D-61—Part VI, page 58— 
quoted in full below: — 
“I, Mian Hamid, very willingly consent to 
Mian Mahmud sitting opposite to me and shall 
have no objection thereto, but he should not 


*Pages 55, Part 


“Vol, Zx gvi 
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sit on my musallah. On every occasion I shall 
consider him, who is my uncle, as deserving 
respect from me. I shall be going to my 


uncle once a day. I shall act upon and ` 


abide by the settle- 

ment* made by Ahmad 

Yar Khan with my deceas- 

ed father. 

(Sd.) Fakir Hawi, 

Sajjada nashin of Taunsa 

(in his own hand in Persian characters).” 

“I would very willingly take part in the 

dastarbandt and installation on gaddi of 

Mian Hamid and shall perform the ceremony 

with my own hands. I shall ever be loving 
my dear nephew, Mian Hamid. 


Faisalajat deci- 
sions or decrees. 


(Sp.) FAKIR MAHMUD, 


(in kis own hand in Persian. characters).” 

From this dccument and other evidence 
plaintiff wishes us to draw the inference that 
he and he alone was recognized as sajjada 
nashin, that all the property in suit is wakf, 
that defendant No. |, having joined in the 
dastarbandi, cannot now deny this, and that 
plaintiff on his side only undertook— 

(a) td let defendant No. 1 sit under the 
sacred arch opposite to him, but not 
on his musal ah or mat (used by 
Khwaja Allah Bakhsh); 

(b) to treat defendant No. 1 with respect 
and deference; 

(c) to carry out Ahmad Yar Khan’s deci- 
sion regarding marriages, which 
plaintiff says was all he had power 
to decide or did deside. 


Defendant No 1, on the other hand, 
objects that the dastarbandi he agreed to join 
jn was a merely formal ceremony by way of 
recognition of plaintiff as head of the family, 
plaintiff being the representative of the senior 
line of the descendants of Khwaja Suleman, 
that even this compliment to plaintiff was 
more or less extorted from him by the 
pressure of the Deputy Commissioner, that 
Exhibit D-61 shows that he (defendant No. 
1) insisted upon his practical equality (at 
least) with plaintiff, and also includes an 
acceptance by plaintiff of the decisions (the 
word is the plural fatsnlajat) of Ahmad Yar 
Khan. Itis noteworthy, however, that this 
undertaking to accept the settlement by that 
gentleman precedes by two months defendant 


No, Vs statement of 5th April 1906 aforesaid, 
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in which defendant No. 1 talks of a reference 
of the disputes to Ahmad Yar Khan. Plaint- 
iff wishes us to draw from this circumstance 
the inference that what he consented in D-61 
to accept conld not have been decisions 
as to property, if any, arrived at by Ahmad 


Yar Khan. To clear the ground we may say 
at once that we think this contention 
incorrect. On 5th April 1906 defendant 


No. i did not say Ahmad Yar Khan had not 
yet given an award, nor did plaintiff in D.6L 
record thatthe ‘decisions’ of Ahtaad Yar Khan 
had all been actually given. It is important 
also to note what such a witness as the 
great Diwan of Pakpattan, page 72, Part IV, 
thinks of the validity of an installation as 
spiritual head by a Deputy Commissioner. 


On 22nd July 1911 plaintiff filed the pre- 
sent suit. The above brief, and in some 
aspects imperfect, account of the history of the 
case shows fairly well the positions taken up 
by the parties. The substance of the plaint 
is this:— 

“There is a gaddé owning all the pro- 
perty in suit, including buildings and 
offerings. Plaintiff is sajjada mnashin, and 
as such is entitled (¢) to hold the entire 
property, though members of the family 
such as defendant No. 1 and _plaintiff’s 
brothers, defendants Nos. 2 and 3, havea 
right of residence in certain houses occupied 


by them; (27) to perform all religious 
ceremonies connected with the gadd’, 
Defendant No. 1, holding certain of the 


properties in dispute, denies plaintiff’s rights 

and ownership by the gaddz, and, therefore, 

should be ejected from those properties, 
Defendant No. 1 also:— 


(a) intends to build an ibadat khana in 
addition to the one belonging to 
plaintiff and the gaddi ; 

(b) actually performs the khatam khwaja- 
gan ceremony as if he was a sajjada 
nashin ; 

(c) leads in prayecs said in astana and 
mosque ; 

(d) has taken possession of two small 
sarais and prevents visitors from 
using them ; 

(e) contrary to the wishes of plaintiff, 
interferes in the management of 

“the outer astana, schools and rooms, 
for darweshes ; | 
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(f) enters the mausoleum (rauza) without 
plaintiff’s consent, with his followers 
and so affronts plaintiff ; 

(g) interferes in management of servants 
of the shrine ; 


(h) 


usurps offerings meant for the 
shrine. 


A perpetual injunction should be issued 
against defendant No. 1, prohibiting him 
from doing any of these things, and a deeree 
should be given to plaintiff declaring that 
defendants Nos. 1 to 3 have merely a 
right of residence and no proprietary right 
in the houses they occupy and award- 
ing to plaintiff possession of certain pro- 
perties and Rs. 5,000 cash, defendant No, 1 
having wrongfully made off with offerings to 
that amount. 


Defendants having duly put in pleas, 
fifteen issues were framed by the lower 
Court; and, finally, both parties having pro- 
duced voluminous evidence, both oral and 
dceumentary, that Court passed a decree 
largely in favour of plaintiff, but insome minor 
respects against him. It held that there 
is at Taunsa a great religious institution 
under a sajjada nashin; that plaintiff is 
the sole sajjada nashin and as such is 
entitled to all shrine property; that the 
private partition (alluded to above in con- 
nection with Najm-ud-Din’s award) was of 
landed property not connected with ‘the 
present suit, and was not accepted by either 
party; that the Twmandars’ decision, never 
having become a decree under sections 8 
‘and 9, Frontier Crinies Regulation, has no 
force, and besides, as defendant No. 1 
admits, was never acted upon and so þe- 
came inoperative; that, inasmuch as Najm- 
ud-Din’s award was acted upon, though the 
Chief Court refused to pass a decree upon 
it—at the same time refraining from declar- 
ing ib invalid—and inasmuch as it was more 
than three years old at time of suit and 
had not been set aside, plaintiff's suit so 
far as concerns private property is time- 
barred; that Ahmad Yar Khan intended to 
make an award but never made one; that 
plaintiff is in possession of houses Nos. 1 
and 2 (mosque and shrine with attached 
houses and astanas) and can sue for a 
declaration regarding them; that the follow- 
ing properties (numbered as in plaintiff’s 
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list) are wakf, viz, Nos. 1, 2, 3, 4,5, 6, 8, 9 
10, 11, 12, 18, 20, 21, 25, 28, 30, 31; that 
the remaining properties are private; that 
defendant No.1 is not entitled to build & 
new ibadat khana, nor to do khatam khwaja- 
gan, nor to lead prayers in the mosque, 
nor to interfere in management of build- 
ings, business or servants, nor to take 
offerings; that defendant No. 1 wrong- 
fully has carried off Rs. 2,931-12-8 of offerings; | 
that the questions involved in (b), (e), (e), 
(f) and (h)—-see our abstract of the plaint 
above—are cognizable by a Civil Court; that 
plaintiff is not estopped by the partition 
or by his own or Mnsa’s conduct from 
suing; that the claim for declaration and 
injunction is not time-barred, the period, 
the property being not private property, 
being “admittedly” twelve years. (We may 
note here that we can find on the record 
no such admission and Mr. Shafi on behalf 
of defendant No. 1 stoutly denies that the 
period allowed by law is twelve years or any- 
thing more than six). 

The learned District Judge having drawn 
up a decree on the above findings, defend- 
ant No. 1 has filed one appeal and defend- 
ants Nos. 2 and 3 another, while plaint- 
iff has put in eross-objections regarding 
points found against him. We have heard 
these appeals argued at great length and 
with much ability by Mr. Muhammad Shafi 
for defendant No. 1 and Mr. Badri Das for 
plaintiff with a few supplementary remarks 
by Mr. Shahnawaz on behalf of defendants 
Nos. 2 and 3. 


The main points for decision are—Is 
there a religious institution in the proper 
sense of the term? If so, is plaintiff its 
sajjada nashin ? Is all orany of the pro- 
perty in suit wakf? To win his case 
plaintiff must prove all these things. In 
addition questions have been argued before 
us as to estoppel by conduct, the existence 
of arbitrations and awards caleulated to bar 
this suit, limitation as regards the prayers 
for declaration and injunction, and the 
extent to which a Civil Court can pro- 
perly interfere in the matters mooted in 
paragraph 5 of the plaint—(0), (e), (e), (A) 
and (4) in our abstract of the plaint above, 
It is clear that if nore of the property 
involyed inthe suit is wakf, then (a), (d) 
(e) and (h) go out, and no declaration op 
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injunction regarding them can be given; 
and as to (g) no argument has been ad- 
dressed to us. Walf or no wakf, (b), (e) 
and (f) seem to depend on the questions 
of existence of a religions institution and 
plaintiffs being sole sajjada nashin of it 
and must be decided on this basis apart 
from the matter of wakf. Our findings, 
the reasons for which will presently be 
seen, are thatthere is apart from the actual 
mosque no religious institution properly so- 
called; that plaintiff is not sajjada nashin 
and has only in a very qualified degree 
shown himself entitled to precedence as 
head of this saintly family; that none of 
the property in suit is wakf but is all 
ordinary family property ; that plaintiff has 
no further interest in it than the ordinary 
rules of inheritance give him; that we are 
not satisfied that as to (b) plaintiff has 
shown an exclasive right tə perform the 
khatam khwajagan; that equally plaintiff 
has not—see (f)—shown that he has an 
exclusive right of independent entrance 
into the rauza, defendant No. 1 to come 
in on the footing of a murid; that plaintiff 
appears to be at least manager or mutawalli 
of the mosque and so, as regards (e), as 
defendant No.l admits, defendant No 1 
should be.enjoined not to attempt to lead 
prayers in presenze of plaintiff, when the 
latter is thera with the intention of 
leading - prayers. It follows that'we dismiss 
the cross-objections and accept both appeals, 
leaving to plaintiff nothing more than a 
decree as to (c) aforesaid. 
The questions whether there is a real 
religions institution and whether plaintiff 
is sajjada nashin of it in the ordinary 
sense, are so closely connected that they 
fall to be decided together. It also appears 
‘to us that the questions of creation of wakf 
out of the property in suit is inextricably 
interwoven with the above two questions 
and we will, therefore, mention all the 
important evidence bearing on all three 
questions and state what, in our opinion, is 
its effect. At the same time it may be 
remarked that, if none of the property in 
suit is wakf, the other questions are in them- 
selves somewhat academic. 


The first point is what evidence is required 
to prove a property to be wakf. On this 
subject no less than eleven authorities haye 
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been cited by Mr. Shai, see margin* 
(noted below), We will first take up 
rulings by this Court itself, along with 


the remarks ina valuable Punjab text book. 
At page 178 in Hossain Shah v. Zahoor Shah 
(1), Macnaghten, Precedents, Chapter 1X, 
Case VI is quoted as showing that among 
Muhammadans no property should be con- 
sidered wakf unless specially so appropriated 
by the donor; and the Judges also laid it 
down that property attached to a khangah 
(khankah), if not wakf, may be subject to 
the ordinary laws of inheritance. In Thakoor 
Das v. Musammat Hajce Begum (2), the same 
learned Judges, page 251 middle, again 
relied on Macnaghten’s case VI aforesaid, 
the rote on which runs thus: 


“An erron;ous opinion appears to be 
entertained that all property destined to 
religious purposes necessarily partakes of 
the nature of an endowment; but in point 
of fact no property should be considered as 
such unless specially appropriated by the 
owner.” And the gist of the ruling as a 
whole is that, while no particular formality 
or ceremony is necessary to makea dedica- 
tion as wakf complete, a mere declaration 
in words being safficient, there must be 
clear proof that such a declaration has 
really been made, and this should not be 
hastily presumed from casual remarks let 
fall in conversation, unsupported by acts 
and conduct; also that a wakf once created 
js irrevocable.” 


In Nur Muhammad v. Ghulam Habib (3) 
it was held that a mausoleum to a saint 
(called rauza in the present case) cannot 

(1) 67 P. R. 1868, 


(2) 100 P. R. 1868. 
(8) 106 F. R. 1892, 
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*Hossain Shah v. Zahoor Shah, 67 P. R. 1868; Thakoor 


"Das v. Musammat Hajee Begum, 100 P. R. 1868; Nur 


Muhammad v. Ghulam Habib, 106 P. R. 1892; Rattigan, 
Article 95; Haji Bibi v. Aga Khan, 2 Ind. Cas. 874; 
11 Bom. L. R. 409; Tulsi Das Bairagi v. Siddhi Nath 
Misser, 9 Ind, Cas. 650; 20 O.L. J. 816 note; Musammat 
Sharfoonnissa v, Musammat Koolsoom, 25 W. B. 447; 
Konwar Doorganath Roy v. Ram Chunder Ben, 2 C. 341 
(P. O.); 4 I. A. 52; 1 Ind. Dec. (N. 8.) 508; Fakhruddin 
Shah v. Kifayatullah, 8 Ind. Cas. 878; 7 A. L. J. 
1695; Ghulam Hazrat v. Gulzari Lal, 15 Ind. Cas. 42; 
Muhammad Aziz-ud-din Ahmad Khan v, Legal Remem- 
brancer to Government, 15 A, 321; A. W. N, (1893) 
109; 7 Ind. Dec. (N. 8.) 922. 
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be wakf, though it may be ` a religious 
institution of a sort,” and (in effect) that the 
mere fact that certain land was owned by 
the same people as owned theshrine or 
mausoleum does not prevent that land from 
being crdinary heritable property. i 

Paragraph 95 of Rattigan’s Digest of 
Customary Law, Sth Edition, insists, upon 
a special and absolute appropriation as 
condition precedent to creation of wakf, and 
quotes several authorities. In this Province, 
therefore, it has always been taken that very 
elear proof of dedication is a sine qua 
non. : 

In Haji Bibi v. Aga Khan (4) it was laid 
~down that offerings by followers to a holy man 
are for his personal use and benefit. In Tutsi 
Das Bairagi v, Siddhi Nath Misser (5) the 
Caleutta High Court ruled that in deciding 
questions of debutter or no debutter (wakf) 
the most important point is the manner 
in which the property has been held and 
enjoyed. There are two more Calcutta cases 
quoted by Mr. Shafi, viz., Musammat Sharf- 
oonnissa v. Musammat Koolsoom (6) -and 
Konwar Doorganath Roy v. Ram COhunder 
Sen (7). In the first it was held that 
payment of tbe expenses of a mosque out 
of the rents of certain land was not in 
itself proof of an endowment. In the 
second the Privy Council laid it down that 
the clearest evidence of creation of debutter 
was necessary, and thatthe mere fact that 
certain rents had been used fora long time 
for an idol was no proof of endowment. 

Mr. Shafi also referred us to three 
Allahabad rulings, viz., Fakhruddin Shah v. 
Kifayatullah (8), Muhammad Aziz-ud-din 
Ahmad Khan .y. Legal Remembrancer to 
Government (9), Ghulam Hazrat v. Gulzari 
Lal (10). The first of these is a particularly 
valuable ruling, having been delivered by 
a Muhammadan Judge specially well versed 
in his personal law and containing a learned 
and detailed discussion of the matter, In 


(4) 2 Ind. Cas. 874; 11 Bom. L. R. 409. 
(5) 9 Ind. Cas. 650; 20 C. L. J. 315 note. 
(R) 25 W. R. 447. 
(7) 2 0, 841 iP. ©.) 4I. A. 52; 1 Ind. Dec. (xN. s.) 
508; 
(8) 8 Ind. Cas. 578;7 A. L J. 1095. 
(9) 15 A. 321; A. W. N. (1898, 109; 7 Ind, Deo. 
. (N. 8.) 922. 
+, (10), 15.Ind..Cąs. 42, 


INDIAN OASES, 


[1917 


the head-note the decision is summed up 
thus: 

“An oral dedication may be inferred from 
repute and from facts which lead necessarily 
to the inference that there was such a 
dedication. The finding of the lower Ap- 
pellate Court was that by a family arrange- 
ment certain landed property was to be applied 
; aeo tO urs* and fateha 

# UỌrs=death of a 


saint, anniversary f its owner. The | pros 
of; fateha = recital perty was placed under 
of first surat of the management of the 
Quran, 


family and the income 
thereof was applied according to the arrange- 
ment: Held, on the above finding, that no 
inference could be drawn that there was 
an oral dedication of the property as 
wakf.” 


At page 589 the learned Judge writes that 
the authorities are conelusive that an oral 
declaration is essential for the creation of 
wakf, and that an arrangement for defraying 
the expenses of urs and fateha cannot 
lead to the inference stated above, because 
such “an arrangement might have been made 
even in the absence of any declaration or 
endowment. 

In Muhammad Actiz-ud-din Ahmad Khan 
v. Legal Remembrancer to Government (9), 
the decision was that among Sunnis the 
ereator of wakf must wholly divest him- 
self of possession of the property con- 
cerned, and that the deceased owner, having 
merely executed and registered a wakf-deed 
and not having parted with the pnssession 
of the land, which on his death was taken as 
by inheritance by his two sons, cannot be 
held to have created a wakf at all. And in 
Ghulam Hazrat v. Gulzari Mal (10) it was 
held that a mere deed with no actual ap- 
propriation to religious purposes creates no. 
wakf, í 

These rulings, some of which are, of 
course, only indirectly in point but which are 
all useful as showing how jealous the law _ 
is in the defence of private ownership, seem 
to show that there must, for the creation of 
wakf, be unmistakable proof of’ actual 


dedication, or at least clear proof of facts 


from which inference of dedication must 
necessarily be drawn; also that oferings made 
to. a saint cannot be presumed to be wakf, 
aud that though the manner in which the 
property has been used and enjoyed is an 
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important cireumstance, an endowmentof an 
institution with given property cannot be 
inferred from mere devotion of the income 
of that property to the institution, even 
if this was done by family arrangement; 
also that there must be delivery of the 
property to another person (mutawalld). 

The remaining rulings noted in the 
margin * (noted below) are those relied 
upon by Mr. Badri Das, who also referred 
us to Ameer Alis Muhammadan Law, pages 
391 to 395.and page 405. The first ruling 
[ Mohiuddin v. Sayiduddin (11)] describes 
the evolution of a khanka (page 822) and 
explains the meaning of silsila and sejjada 
nashin, Interesting though it is, we are 
unable tu see how the ruling helps the 
plaintiff. The next [ Pirun v. Abdool Karim 
(,2)] merely lays it down that in making 
wakf the use of the word is not essential, 
indication of real intention being everything. 
Jewun Doss Suhco v. Shah Kubeer-ood Deen (13) 
had already settled this, The third Calcutta 
case (Secretary of State v. Mohi-nd-din Ahmad 
(14)] also seems hardly in point, being con- 
cerned with a sajjada nashin’s liability to 
income-tax. In that case there was clearly a 
wakf, and the question for decision was 
the nature of that part of the income 
which was used by the sajjada nashin 
for his own maintenance. In the Madras 
case [Fakurudin Sahib v. Ackent Sahib (15)] 
the facts are entirely different from those 
here. It was admitted there that the pro- 
perty concerned was expressly assigned to 
“the maintenance of the shrine and per- 
formance of ceremonies-- which is denied 
here—and the only question was one’ of 
` law, viz., whether Act XX of 1863 applied 
tothe case. The unreported Punjab ruling 

(11) 20 C. 810; 10 Ind. Dee. (N. s ) 545. 

(12) 19 0. 203; 9 Ind. Dee. (N. s.) 581. 

(13) 2 M. I A. 390;6 W. R. 3 (P. O); 1 Suth. P.O. 
J. 100; 1 Sar. P. O. J. 208; 18 EB. R. 348. 

(14) 27 C. 674; 14 Ind. Dec. N. 8.) 443, 


(15) 2 M. 197; 4 Ind. Jur, 280; 1 Ind. Deo. (xN. s.) 
409. . 





*Mohiudd’n v. Sayidudin, 20 O. 810; 10 Ind. Dec. 
(n. 8.) 545; Piran v. Abdool Karim, 19 O. 203; 9 Ind. 
Deo. (x. s.) 5%); Secretary of State v. Mohiuddin 
Ahmad, 27 C. 674; 14 Ind Dec. (N. 8.) 448; Fekurud- 

. din Sahib v. Ackent Sahib, 2 M. 197; 4 Ind. Jur. 280: 
1 Ind. Dec. (x. s.) 409; Har Parshad v. Sadhu; 32 Ind. 
Cas. 504 31 P. W, R. 1916; Jewan Doss Sahoo v. 
Shah Kubezr-ood-Deen; 2M. I. A. 890; 6W. R.3 (P. C.); 
1 Ruth, P, C. J. 100; 1 Sar. P, C, J, 206; 18 H, R. 348, 
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in “Har Parshad v. Sadhu (16) shows the 
evolution of a Hindu shrine from samadh 
to shtvala and the gradual addition of 
buildings and shops attached, and proceeds 
to find from facts peculiar to that case, 
including the fact that succession had always 
been from guru to chela, that the inference 
was inavoidable that there was a religious 
trust. Later it will be seen from the record 
that the facts are by no means similar 
here. 


The passages in Ameer Ali’s book relied 
on by Mr. Badri Das show the views of 
the learned author thus. Mosque and rauzu 
can be wakf. Wakf may be for comfort 
of rich and poor alike. [This would seem to 
conflict with judicial authority 8 Ind. Cas. 
581, 2nd col., and page 583, lst col. top (8).] 
Kharkah is ordinarily an institution for lodg- 
ing religious devotees, travellers and mendi. 
cants. Every ground set apart for prayers - 
(even) is not necessarily on the footing 
ofa mosque. Declaration af wakf is neces- 
sary to extinguish his own proprietary right. 
Congregational prayer once performed makes 
a mosque wakf, even if there has been no 
formal dedication. Mere oral declaration of 
wakf is sufficient. Even if one person has 
prayed in the mosque with azan and ekamat 
(call to prayers and standing-up for prayers) 
dedication is complete. An inn or sarat 
is dedicated when owner makes declaration 
or when it is used by any one as open to 
the world (page 405). 


Leaving out of sight the mosque and 
rauza, it is hard to see how the above 
doctrines materially help the plaintiff. There 
is, as we shall see, strong evidence that 
the sarai, etc., are not in the present case 
open to the world, but are really 
reserved for persons who make offerings 
and obtain the permission of the family 
to use them. And, though the learned 
author does qualify the doctrine of the 
indispensability of a positive declaration by 
‘the owner, there is no doubt he attaches 
much importance to such a declaration. 

Let us now see what the record of evi- 
dence says on the subject of wakf, pre- 
mising tbat we agree with Mr. Shafi that 
a somewhat heavy onus lies on the person 
who asserts that property is wakf. The 


` (16) 82 Ind, Cas, 504; 81 P, W. R. 1916, 
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oral evidence, though voluminous, is, when 
analysed, little more than expressions of 
opinion. The Allahatad ruling mentioned 
above out of 8 Ind. Cas. [Fakhruddin Shah v. 
Kifayat ullah (8)] says oral dedication may 
be inferred from repute, ‘so that we must 
weigh the aforesaid opinions. Comparing 
the witnesses and their means of knowledge 
we find that a very large proportion of 
plaintiffs are men who have never been 
to Taunsa or have only been there once 
or twice, and some of the socially most im- 
portant are residents of distant places, 
Ajmere, Loharu and so forth, while defendant 
No. Vs witnesses are of a different type. 
Again most of plaintifi’s witnesses ia cross- 
examination are forced to admitthat posses- 
sion of the properties in suit has been partly 
with plaintiff and partly with defendants, 
that partition has taken place and so forth. 
Ib is impossible in this judgment to state in 
detail what each witness says but a few 
examples may be given to show how little real 
support plaintiff's more important witnesses 
give to his case. P. W. No. 2 (Part II, page 
24) is Thanadar of Ludhan. He admits that 
both parties keep langars (kitchens for feed- 
ing disciples),that each has his own mullan for 
public prayers, that, while plaintiff is sajjada- 
nashin defendant No. 1 is also a recognised pir. 
P, W. No. 3 isa distinguished soldier from the 
adjoining district of Dera Ismail Khan. He 
says the mosque is not private property but 
does not know about the property in suit, 
admits that the outer astana or courtyard (see 
map) is partly plaintiff’s and partly defendant 
No. 1’s and that all the houses are in separate 
possession under a partition. P., W. No, 4 
admits separate possession and assigns the 
Makhadi bungalow to defendant No. 1’s 
“share.” This building plaintiff affirms was 
erected from offerings of the Makhad people (a 
town on the Indusa long way to the north). 
P.W.No. 5 says thisand that are wakf, but can 
give nc reasons and is evidently a personal 
friend of plaintiff. Before the Local Commis- 
sioner (page 30) P. W. No.1, an Extra Assist- 
ant Commissioner, is non-committa]l. He 
says plaintiff in factoccupies the seat of Khwaja 
Allah Bakhsh, but in cross-examination 
states that asregards hisestate his descendants 
have ordinary rights of inheritance, that 
offerings are made to any member of thefamily 
and that defendant No. ] makes disciples, P, 
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W. No. 2 (page 32), a Tumandar, while stating 
that there are houses and properties belonging 
to the gaddz, has to admit that there are two 
congregations daily, the first being defendant 
No. Is; thst offerings are made to both 
parties; that the recipient of offerings has 
sole power over offerings made to him; that 
since Khwaja Allah Bakh’s death sarats and 
disciples (of Musa and plaintiff and of defend- 
ant 1) have been separate. P. W. No. 8 (in 
Court), page 41, a zaildar, says all the pro- 
perty belongs to the shrine and is- indivisible 
but adds that Musa and defendant No. 1 
actually divided everything except shrine and 
mosque eight or nine years before. It is 
admitted on all hands that Musa was a holy 
and scrupulous man presumably well versed in 
his personal lawand in Islamic knowledge, 
andit seems to us unlikely he would have 
consented to the sin of partition of wakf. The 
same witness admits defendant No.1 can 
prevent persons from using his sarai, though 
-he opines that he would have no right to do 
so. P. W. No. 10 (page 45) admits partition 
between defendant No. land Musa and between 
plaintiff and his own brothers. He also 
admits that Khair Muhammad got some 
houses and that after him his sons partitioned 
them. We may say at once here that there 
is clear proof on the record, both oral and 
documentary, that Khair Muhammad, while 
voluntarily renouncing spiritual equality with 
Allah Bakhsh, also took as his share of the 
property a substantial allowance made to 
the family by the Nawab of Bahawalpur and 
this allowance has apparently remained in 
his family. 

It is unnecessary to go seriatim through all 
these witnesses. Suffice it to say there were 
5l examined in Court, and whatever their 
cpinions may be on the question we are con- 
sidering, it cannot be denied that their 
admissions as to facts largely refute those 
opinions. Here ard there we find a man 
saying Khawoja Allah Bakhsh said, directly 
or indirectly, the offerings, etc., were dedicat- 
ed to God—e. g., P. W. No. 10, page 47, 
Part II, line 3; P. W, No. 16, page 57, line 10; 
P. W. No. 17, page 58, line 28; P. W. No. 19, 
page 61, line 4; P. W. No. 23, page 64, line 
39; P. W. No. 35, page 79, line 5; P. W, 
No, 40, page 85, line 8; P. W. No. 46, page 
85, line 17; P. W. No. 49, page 90, line 11. 
We have no hesitation in saying that 
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evidence of this kind is of little or no value 
as proving the facts it states, and further 
that Khwaja Allah Bakhsh’s alleged declara- 
tions, even if accepted as proved, fall under 
the description of casual remarks made in 
conversation which the learned Judges 
denounced in Thakoor Das v. Musammat Hajee 
“Begum (2). 


Inaddition to these witnesses plaintiff 
got interrogatories issued to no less than forty 
persons. These include’ the Chief Judge 
of Sadar Court of Bahawalpur, a Chishtd 
sajjada nashin of Hissar District; the then 
Judge of the Small Cause Court, Delhi, a 
sajyjada nashin of Jhajjar, District Rohtak; 
‘various British Officers, none of whom has 


really any personal knowledge of the 
matter now under consideration; a legal 
practitioner of Hissar; Sessions Judge, 


Patiala, the Hon’ble Khwuja Ahad Shah. of 
Ludhiana; a Hissar Kazi; a Kian Sahib of 
Sirsa in Hissar; the sajjada nashin of 


Makhad; ditto of Ajmere, ditto of Siyal; the’ 


Nawab of Loharu; a sajjada nashin of Jodhpur, 
the Nawab of Dujana; various important 
officials and others of Bikaner and Maler 
Kotla; a sajjada nashin of Attock District. 
These make a brave show as a list of 
respectable gentlemen; but perusal of their 
replies to questions put shows that a large 
proportion of them can have no real know- 
ledge of the matter under discassion and 
many disclaim knowledge. Some, who claim 
to be well informed, have to allow that they 
have never been to Taunsa, and others have 
only made one or more casual visits there. 
Further, in cross-examination admissions are 
made on the same lines as those commented 
upon above in connection with evidence taken 
in Court or by the Local Commissioner. 


But plaintiff's Counsel urges that the 
inscriptions on astana, langar, mosque and 
rauza, to be found (in English) at pages 
275 et seq, Part I of paper-book, prove 
dedication to God. We have examined these 
inscriptions, which are in part chronograms 
and really amount to poetical prayers and 
apostrophes and, aspirations. In none of 
‘them do we find— I, Allah Bakhsh, dedicate 
this building to God”, or any sentence that 
can be taken to mean this. The mosque, 
of course, is dedicated, but the writings on 


the langar, eto., can be matched, as Mr. Shafi. 
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has shown us, from inscriptions on non- 
sacred buildings at Agra., We have no 
hesitation in holding that mere high-flown 
and fanciful poetical aspirations and prayers 
by some unknown poet, full of oriental 
exaggeration and conceits, cannot take the 
place of the express dedication required by 
the authorities we have already noticed. 


And, lastly, he puts forward Exhibits 
P-37, P-38, P-39, P-57, P-82, P-83, 
as showing how Government and the 


Bahawalpur State have looked upon the 
property in suit, and the position of the 
head of the family, butthere is no reason 
to suppose that any enquiry was made, and 
any how the views then adopted haye no 
legal authority. Plaintiff, therefore, has 
failed to discharge the onus that lay upon 
him, and it seems hardly necessary to go 
into defendant No. 1’s evidence at all. It is on 
the whole the evidence of persons more 
likely to have real knowledge than plaintiff’s 
witnesses can possess, and it is strengthened 
by the undoubted facts of partitions*, of 


“See especially taking of shares by 
plaintifs admis. various members of the 
bion, Tæt TIL page family from time to 
Liane a time, and of admitted 


separate possession extending over several 
years, and by proof and admission of the 
rule that offeringe are at the exclusive 
disposal of the person taking them. There 
is also the fairly clear evidence that Khwaja 
Allah Bakhsh, to whose efforts and reputa- 
tion the wealth of the family is due, had 

ePact Th, page 20 aes dae ena se 
S » pase «> from the Multan lands 
vn a, Woo 11, (gifted to defendant No. 1 


(defendant No. l on and his cousin Mian 
S.A.) page 44, line Ahmad when minors 
24; P. W. No.9, page by Ghulam Kader Khan 
17, line 4; P. W. No. 5 2 
their maternal grand- 


32, page 214, Qn. 5; 
Part ILI, page 7, Qn. 
58; page 34, Qn. 37; 
page 63, Qn. 87, and 
many more pas- 
sages. 


father). It is also signifi- 
cant that first the Tuman- 
dars, then a man like 
Najm-ud-din and lastly 
Ahmad Yar Khan should 
each and all treat the property as liable to 
partition and inheritance. This is important 
evidence whether their awards are “valid” 
or not. 

The above is our finding and it c mounts 
to this that the property in suit has not been 
proved to be wakf; but we may notice one or 
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two contentions and arguments used by Mr. 
Badri Das in the course of his address. He 
laid stress on the fact that the property in 
suit has actually been always used for 
public purposes. This is true in a limited 
sense. The family has all along found its 
reputation and sanctity not only gratify- 
ing but also paying; and in order to attract 
crowds of murids they have built and mantain- 
ed many comfortable houses and saras and 
kept good kitchens for the entertainment of 
pilgrims. We cannot accede to the conten- 
tion that this makes these houses and 
sarais and tanks wakf. To use the reason- 
ing employed in 8 Ind. Cas. at page 589 
[Fukhruddin Shah. v. Kifayatullah (8)] 
quoted earlier, all this ~ is quite com- 
patible with absence of dedication to God. 
To give an illustration, a great physician 
living in an out of the way spot might keep 
a free guest house for his patients in the 
hope of attracting them, but it would be 
absurd to say that the house thereby ceased 
to be his property. Then Mr. Badri Das 


urges that the spot is a permanent place of | 


pilgrimage, and so the whole of the buildings 
connected with the spot must be wakf. 
We consider this a non sequitur. Next, he 
contends that offerings must be taken to have 
been meant for religioue use. We cannot 
agree to this proposition in the abstract, and, 
as we have seen, there is direct evidence of 
plaintifs own witnesses to the contrary. 
Again, it is said that the account of* Khwaja 
Suleman’s last moments 

*Part I, pages 81, shows that the whole 
oe place was for the service 
of fakirs and humanity. To this we reply 
that the place was insignificant then and pro- 
perty trifling; that the property now in suit 
is the outcome of income from lands subse- 
quently got and offerings subsequently ob- 
tained from murids made after Suleman’s 
death; and that, even if the account of his 
last moments is strictly accurate, it is im- 
possible to interpret his remarks as a definite 
and permanent dedication to God. Farther, 
we do not think that besause the Tumandars 
in their award, Part I, page 597, paragraph 
8, set apart a langar and the ibadat kiana for 
Musa alone, it follows that these things even 
were waif. They were making a partition 
and this was merely part of the division. 
At this point we may note that it seems 
tous unlikely that the Tumundars, fully 


INDIAN OASES. 


(1917 


cognizant of the faets and certainly not 
interested in reducing the importance and 
unity of Taunsa, would have dreamt of parti- 
tioning the properties now in suit, had 
they looked upon them as wakf. To 
do so would have been a sin, and what 
evil motive could they have? It is im- 
material here whether their award 
is a valid” one or not, or was. ever 
acted upon, for the important point is that 
they clearly considered all these houses, etc., 
to be ordinary family property. Lastly, 
Counsel urged that both the awards (never 
having been made rules of Court) and the 
private partition required registration. It 
will appear that as regards the awards we 
need say nothing, but we cannot see how. 
a partition evidenced by oral testimony 
plus two lists, which in no way amount to a 
partition-deed, can need registration, cf. 
Gongod Gar v. Sham Qir (17), Gokul Dass v. 
Eastern Mortgage and Agency Co. (18) and 
other rulings. 

Asto the question of religious institn- 
tion or not, we think Taunsa is such so 
far as concerns the mosque, but not 
otherwise. Mr. Justice Karamat Husain in 
Fakhruddin Shah v. Kvtfayatullah (8), 
already quoted, makes it clear that no 
Muhammadan tomb can of itself be said to 
be a religious institution or wakf, and pro 
bably pilzrimages to the tomb of a saint as 
such are opposed to the strict rules of the 
Mubammadan religion. It is certainly not 
one of the four faraiz or obligations to be met 
by the orthodox Musalman, and is probably 
actually impious, as it trenches on what is 
due to Mecca and Medina alone and places 
minor saints in the seat of the great Prophet 
of Islam. And we have seen that the pro- 
perty in suit is not connected with the 
mosque as an endowment, though the family 
has allalong used it for the comfort of 
visitors and worshippers. 

As to whether plaintiff is sajjada nashin, 
and, if so, what that implies in this case, 
we have heard very long and able arguments . 
It is unnecessary for us in this judgment 
to pursue Counsel along the paths they have 


(17) 48 P. R. 1908; 38 P. L. R. 1905, 
(18) 33 Q. 410; 100, W; N. 276; 4 O; L. J, 102, 
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followed. If the property in suit were wakf, 
it would be necessary to decide which of 
plaintiff and defendant No. 1 was sajjada 
nashin and so entitled to hold the whole as 
trustee and manager, but as matters stand, 
points (a), (d), (e), (g) and (h) in paragraph 
5 of plaint go out- see paragraph above 
regarding questions for decision—and we 
have only to decide as to points (b), (c) and 
(f), 1. e., the matters of the khatam khwajagan 
ceremony, the leading in prayers inastana and 
mosque, and defendant No. 1’s right of in- 
dependententry into therauza. A little consider- 
ation shows that, if, as we find, there is here no 
religious institution except the mosque, then 
. even taking plaintiff as sajjada nashin, t. e, 
as the person entitled to sit on the sajjadı 
or mat under the arch in the astana, point 
(f) is not really affected. The rauza is not 
the tomb of Khwaja Suleman alone, for ad- 
mittedly all the family are buried in it as they 
“die, and it is absurd to hold that defendant 
No.-l cannot go and say prayers at the tomb 
of his own father, Allah Bakhsh, in which 
also he willbe buried some day. Further, 
there is evidence that in Musa’s day he used 
freely to enter the rauza, and nothing has 
been shown to us calenlated to throw doubt 
upon his right of entry. As regards (4), we 
have carefully considered what this ceremony 
involves, with its mystic conception of 
transfer of milk from the worshipping murids 
(disciples) to the pir and from him to the 
departed Khwajas. We cannot find that the 
pir who receives and transmits milk must be 
sajjada nashit of an institution, though he 
‘must be a man who has received in the proper 
way the baiat or power to make murdds and 
so is a pir. Now we shall see presently that, 
whatever may be the case with plaintiff, 
there is no reason to deny the pzr-ship of 
defendant No. |, and in these circumstances 
his right to do the khatam khwdjagan with 
his own murids and to receive milk from them 
cannot be impugned by plaintiff. 


There remains, then, the question of the 
leading in prayers in mosque and astana. 
Plaintiff says he alone is entitled, defendant 
No. 1 claims an equal right, but, in view 
of what has come and gone and in the 
interests of peace, his Counsel is instructed to 
intimate that he has no objection to its being 
laid down that defendant No, 1 shall not in 
future enter the mosque with his congrega- 
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tion (jama’at) and lead prayers in the pre- 
rence of plaintiff, when the latter is there 
with the intention of leading prayers with his 
congregation. In this matter is involved the 
question of the nature and effect of plaintiif’s 
alleged appointment and right to the dignity 
of sajiada nashin, Considering the com- 
parative insignificance of the point, in view of 
‘defendant No. 1’s aforesaid concession we pro- 
pose to discuss the matter quite briefly. 


Plaintiff relies upon the installation 
under the auspices of the Deputy Commis- 
sioner, upon his being the eldest son of the 
senior line of descendants of Khwaju Suleman 
and upon an alleged nomination and ordina- 
tion by the Jate Musa. Mr. Shafi is inclined 
to object that plaintiff should be kept to the 
grounds stated by him in his plaint and repli- 
cation, Part I, paragraph 3, and part II, 
page 18, ze, to installation after Musa’s 
death and defendant No. l’sjoining in it by 
doing the dast r bandi; but we are inclined to 
look at the issue in a broader way. No 
doubt plaintiff does say he was appointed “five 
years ago;” but by this he does not mean that 
he had no inherent right to the appoint- 
ment, and the whole course of the pro- 
ceedings and the nature of the evidence 
produced without any protest on the part 
of defendant No. 1 satisfy us that 
plaintiff can properly rely on all three 
grounds stated above. 


As to claim based on primogeniture we 
are against the plaintiff. Mr. Shafi refers 
us to Shah Gulam Rahmutulla Sahib- v, 
Mahommed Akbar Sahib (19), where it was 
laid down that where past practice seemed 
to show a rule of specific nomination by 
incumbent of his successor, the Court would 
not be authorized to find in favour of 
any rule of primogeniture solely from the 
circumstance that the persons appointed 
were usually eldest sons. Here plaintiff 
alleged nomination of Khwaja Allah 
Bakhsh by Khwaja Sule- 
man* and of Musa by 
Allah  Bakhsh.t We 
may, therefore, leave primogeniture out of 
account, the more especially as such a rule 
of succession is unusnal in such cases and 
is contrary to Muhammadan Law, which the 


*Part I, page 81. 
+Part LI, page 76. 


(19) 8 M. H. 0. R. 63. 
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parties follow—Part II, page 26, line 28; 
page 29, line 19; page 32, line 17; page 
84, line 29; page 117, Q. 7; page 144, Q. 11. 
Mr. Shafi cites on the record numerous 
cases of pirs, who were clearly not succeed- 
ed by their eldest sons but by khalifas 
appointed ad hoc, vide, Part I, page 52 bottom, 
page 53, 3 instances, especially the first; page 
- 58; pages 71, 72, especially first case on page 
71, and last case on page 72 where a second 
son succeeded; page 62, bottom, case of a 
third son succeeding; page 63 top; page 
"63 middle, case of succession by two sons; 
page 64, case of succession to several dis- 
tinct saints, And he cites the opinions, etc., 
of well-informed persons,—e. g., P. W. No. 
23, Part IT, page 65, line 37. 


As to nomination and ordination by the 
late Hofiz Musa, we have been referred to 
much evidence and have heard much argu- 
ment, but we think perusal of very little of 
the record is sufficient to refute plaintiff, 
who relies upon the handing of the sacred 
relics to himself by Musa, to the oral gift of 
baat by him, and to an alleged announcement 
after the gift. As to the relics it seems 
clear, and is hardly denied, that defedndant 
No. l has some of them, and the evidence 
of Dargahi, D. W. No. 16, Part IV, page 36, 
the official custodian, contradicts plaintiff 
and, in our opinion, wholly destroys this 
part of his case. As tothe gift of barat 
plaintiff says it was done tete-a-tete absolutely, 
Part 1V, page 28, first 12 lines, where 
he also says no announcement is necessary. 
However one witness* of 
his seems to say it 
was done before him and 
. many others, Our finding 
is that the actual gift is not proved, and 
even if it be taken as proved indirectly 
there is ample evidence that defendant 
No. 1 already had it from Khwaja Allah 
Bakhsh and that ke has made murids and 
has crowds of them. This is so apparent 
in many parts of the record that we need 
not go into the matter minutely.- See 
especially plaintifi’s own admission, Part IV, 
pege 28, line 3. 
| Lastly, we have to deal with the instal- 
lation under the auspices of the Deputy 
Commissioner, Here the 
deposition* of Mr. Casson, 
then Deputy Commissioner, arid the doca- 


*P, W.No. 5, Part 
11, page 27, line 43. 


*Part IJ, page 278. 
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ment Exhibit D-61 (Part IV, page 53) are 


perhaps- the most important pieces of evi- 
dence. We think there can be little doubt 
that in all good faith the Deputy Com- 
missioner, thinking to settle what looked 
like a serious quarrel, persuaded the 
parties to make a sort of compromise each 
party evidently conceding something to the 
other. We have already mentioned D-61 
and given an opinion regarding one aspect . 
of it. Our view is that Ahmad . Yar 
Khan did give an award asto property and 
that there is no reason to doubt his own 
evidence as to what he decided; that it is 
not proved that such pressure was brought 
to bear upon defendant No.1 as to render 


his consent to the compromise anything 
short of free consent; that the spiritual 
and official equality of the two men was 


secured by the document, except to this 
extent that, inasmuch as one man and 
one only can conveniently manage and 
rule a mosque, defendant No. 1 acknowledg- 
ed plaintiff’s headship at least in a ceremonial 
sense; that plaintiff admitted his obligation to 
wait upon defendant No. 1 as his elder daily 
and to show him all respect; and that plaintiff 
consented to recognise Ahmad Yar Khan’s 
award or awards, which were in effect a treat- 
ment of the property as private property. This 
being so, and there being so little adverse 
to defendant No. 1 in the findings, we do 
not think Mr. Shafi need insist upon his 
further point that, as plaintiff has resiled 
from his undertaking to accept Ahmad 
Yar Khan’s decisions, so defendant No. l 
can repudiate kis agreement embodied in 
D-61. That document is dealt with 

“See Ahmad Yar algo in evidence*, but we 
oe ga do not think we can carry 
Mr. Oasson'g, Part II, the matter further than 
page?23; also plaint- we have done, and the 
ifs mukhtai, page net result is, at we have 
ne Reena Sond already stated, that plaint- 
again, Part VI, page iff is entitled only to a 
66. qualified decree regarding 
the leading in prayers in the astana and 
mosque. 


These being our views, it is hardly nezes- 
sary to discuss the technical pleas taken 
by Mr. Shafi, e.g., estoppel by admissions 
of Musa and plaintiff and by assent to 
partitions, bar of suit by arbitrations and 
awards, whether the latter are enforceable 
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or not and limitation as to suit for declar- 
ation and injunction. We have found for 
defendant No. 1 on the merits on virtually 
all the matters raised in his appeal and 
it would ‘be mere waste of time to discuss 
at length the technical points, on which 
we have heard much learned argument. 
We may say, however, having studied these 
points that our inclination is to find that 
the partitions* and the 
joiningt in arbitrations 
aforesaid are probably 
not really estoppels but 
are certainly admissions 
of great value to defend- 
anf No, 1, being acts 
requiring explanation by a 
party who now urges that 
the property to be im- 
piously divided up was wakf and also to 
hold that Mr. Shafi’s limitation plea is 
incorrect. 

Acceptance of defendant Nos. 1’s appeal 
involyes acceptance of that of defendants 
Nos. 2 and 3 and we need say nothing 
more about that. As regards plaintifi’s 
cross-objections, a good many of the para- 
graphs have been recognised as not being 
cross-objections properly so called and in 
reality little relevant argument on them 
was addressed to us, except as regards the 
bungalow called Maulud (or Milad) Sharif. 
We were referred to certain evidence 
which, in our opinion, is 
not sufficient to differ- 
entiate this building from 
the rest of the property 
suit. The learned 
Counsel has not satisfied 
us that the wells mention- 
ed in these pieces of 
evidence are one and the same well. We 
are disposed to think they are not. 

Cross-objections are dismissed and both 
appeals accepted with costs in full and 
plaintiff retains only a decree as to (e) 
above, as already explained. 


*As to this see 
especially plaintiff's 
admissions in repli- 
cation, Part II, page 
17, line 25. 

tAs to this see 
especially Musa’s 
stutement page 22, 
Part VI, and the 
award by Najm-ud- 
Din on same page. 


Part V, page 687, 
column 2, Exhibit 
D-93. 

Part I, page 80 
top; Part II, page jn 
273. 

Question 8 P. W. 
No. 35, page 79, line 
2. 


Appeals accepted; Oross-objections dismissed. 
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OUDH JUDICIAL COMMISSIONER’ S 
COURT. 
First Civin Appear No, 106 op 1914. 
July 31, 1916. 

Present: ~Mr. Kanhaiya Lal, A. J. C., and 
Mr. Kendall, A. J. O. 
SANKATA DIN AND anotaer—PLatntivrys— 
APPELLANTS 
VETEUS 
GAYA DIN AND otaers—Derunpants— 
RESPONDENTS. 

Lambardar, power of, to grant leases of joint pro- 
perty—Sub-lease, whether can outlive term of original 
lease—Lessee holding over or holding under defective 
lease—Hjectment—Jurisdiction, exclusive, of Revenue 
Court. 2 

A lambardar hes ordinarilyno right to grant a 
lease of joint property except for the particular year 
in which the lease is granted or for a reasonable 
period. [p. 402, col. 2.] 

No sub-lease can be granted so as to outlive the 
term for which the sub-lessor holds a lease in his 
favour. [p. 403, col. L] 

A lessee holding over or holding undera defective 
or unenforceable lease cannot be treated as a trespas- 
ser, and consequently a suit for his ejectment can 
only lie in the Revenue Court. [p. 403, col. 1.] 


Appeal from the decree of the Subordinate 
Judge, Sitapur, dated the 24th June 1914, 

The Hon’ble Pandit Gokaran Nath Misra 
for the Appellants. 


Babu Basdeo Lal, for Respondents Nos, 1 
to 5 and 16 to 20. 

Babu Ishwart Prasad, for Respondent No. 
15. 


JUDGMENT.—This appeal arises ont of 
a suit in which the plaintiffs-appellants 
sought to avoid a compromise, tiled by 
them in another suit, and the decree passed 
in accordance with it. There was an al- 
ternative prayer that if the Court was un- 
able to set aside the compromise, a declara- 
tion might be granted to the effect that 
the lease, set up by the defendants Nos. 
15 and 16, was null and void and inopera- 
tive as against the plaintiffs. 


Hi 


It is not disputed by ihe parties that 
Deo Singh and Pancham Singh were two 
brothers, who owned a 10-annas 8-pies 
share in the four villages known as Imalia, 
Pararkha, Kauriya and Dhulai. Deo Singh 
had three sons, Narpat Singh, Balwant 
Singh ard Bhudhar Singh, each of whom 
became entitled to a l-anna 93-pies share 
on the death of Deo Singh. Narpat Singh 
had two sons, Ganga Bakhsh Singh and 
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Durga Bakhsh Singh who are defendants 
Nos. 17 and 18. Bhudhar Singh had five 
sons, Gaya Din Singh, Gajadhar Singh, 
Baldeo Singh, Dalel Singh aud Kalka Singh, 
who are defendants Nos. 1 to 5. Balwant 
Singh is alive and has three sons, Tej 
Singh, Bhagwant Singh, and Chaudan 
Singh, who are defendants Nos. 19 to 21. 
Pancham Singh had no issue. He be- 
queathed his interest to his nephew, Narpat 
Singh, defendant No. 6, whodied during 
the pendency of the suit. A portion of 
the share of Pancham Singh in the village 
Kauriya had passed in execution of a decree 
to other persons, and another share of the 
village had been purchased by Narpat 
Singh and Balwant Singh jointly. The 
extent of the interest possessed by the mem- 
bers of the family in Kauriya was thus 11 
annas 13 pies. 


On the 23rd August 1698, defendants 
Nos. 1 to 4 made a mortgage in favour 
of Ganesh Ram, the father of the present 
plaintiffs-appellants, hyothecating their entire 
interest and that of their brother Kalka 
in each-of the aforesaid villages in lieu 
of Ra. 1,665, repayable with interest with- 


in 4 years. 
On the 19th’ April 1900, all the five 
sons of Bhudhar joined Narpat Singh, 


Balwant Singh and Pancham Singh in 
mortgaging with possession a 10-annas 8- 
pies share in these 4 villages in favour 
of Thakur Mata Pershad, the father of 
Baldeo Sahai, deferdant No. 8, and Mahraj 
Lal Behari, defendant No. 9, in lien of 
Rs. 39,398-4-0, out of which Rs. 2,000 were 
Teft for payment to Ganesh Ram in satisfac- 
tion of a prior mortgage. The mortgagees 
subsequently gave a lease of the mortgag- 
ed property, according to the evidence of 
Lal Behari, to the mortgagors. 

On the 17th February 1913, the present 
plaintiffs as the heirs and successors-in- 
interest of Ganesh Ram filed a snit for 
sale on their mortgage, making defendants 
Nos, 1 to 14 parties to the suit. Defend- 
ants Nos. 10 to 14 were impleaded, be- 
cause they lived jointly with defendants 
Nos. 8 and 9 and were interested in the 
subsequent mortgage. ii 

The suit was for the recovery of Rs, 
84,000 by the sale of a I-anna %$-pies 
share, belonging to the mortgagors in the 
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villages aforesaid. A compromise was sub- 
sequently arrived at between the plaintiffs 
and defendants Nos. ito 9, whereby the plain- 
tiffs agreed to accept a ll-annas 14-pies 
share in the village, belonging to defendants 
Nos. 1 to 7, in satisfaction of their mort- 
gage-money, and agreed to relinquish their 
lien over the remaining property mortgag- 
ed, and defendants Nos. 8 and 9 agreed ` 
in turn to relinquish their rights as sub- 
sequent mortgagees to the property which 
was agreed to be conveyed tothe plaintiffs 
in satisfaction of their mortgage-debt. On 
the 16th April 1913, defendants Nos. 1 to 
7 executed a sale-deed in favour of the 
plaintiffs in pursuance of the said compro- 
mise, and on the 25th April 1913, the 
plaintiffs withdrew their suit for sale. The 
plaintiffs state that they learned afterwards 
that Narpat Singh, defendant No. 4, had 
executed a lease in perpetuity in respect of 
the -annas 4-pies share in Mauza Kauriya 
in favour of defendants Nos.15 and 16 at 
a low rate of rent, while the suit filed by 
them against defendants Nos. 1 to 7 was, 
pending. They further state that the said 
lease was fictitious and fraudulent, that the 
existence of the lease was kept concealed 
from them, and that had they been aware 
of its existence they would not have agreed 
to thecompromise or withdrawn their claim, 
They prayed accordingly fora declaration 
that the compromise and the decree afore- 
said were void on account of fraud, and 
that in any event the lease executed by 
Narpat Singh in favour of defendants Nos, 
15 and 16 was not binding on them. -The 
defendant denied the allegation of fraud 
made by the plaintiffs; and asserted that 
the lease was granted by Narpat Singh in 
good faith and at a reasonable rent, with- 
in the knowledge of the plaintiffs, and 
that the suit for a mere declaratory decree 
was not maintainable. The Court below 
found that no frand was established, and 
dismissed the claim, 


The learned Counsel, who appears for the 
plaintiffs-appellants, has confined his argu- 
ments to what he describes as the frandu- 
Jent and collusive character of the lease and 
the circumstances under which it was 
granted. The position taken by him is that 
if the lease be declared to be fraudulent 
and unenforceable as against the plaintiffs, 
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his clients will be willing to adhere to the 
compromise into which they were induced 
to enter by a knowledge of the lease being 
kept back from them. The main question, 
therefore, for consideration is whether the 
lease aforesaid was granted by Narpat Singh 
to defendants Nos. 15 and 16, in per- 
petuity, and at a low rate of rent, to 
defraud the plaintiffs, whether it was ficti- 
tious and collusive, and whether a know- 
ledge of -its existence was kept back from 


.them at the time when they were induced: 


to enter into the compromise. There is a 
further question as to whether a suit for 
a mere declaratory decree is maintainable. 

It appears from the evidence of Babu 
Murli Dhar, a retired Pleader liying at 
Sitapur, that Balwant Singh, defendant No. 
7, and Sankata Din, plaintiff, went to him 
at Allahabad to seek his assistance in arrang- 
ing a compromise, that Ganesh Ram, the 
father of the plaintiffs, and Balwant Singh 
had once proposed before the institution of 
the suit that a sale-deed in respect of 
Kauriya might be executed in favour of 
the mortgagee in satisfaction of the debt 
due on the mortgage, and that the same 
proposal was repeated to him’ when the 
above persons came to talk about the cnm- 
promise after the institution of the suit. 
The reason why they went to consult 
Babu Murli Dhar was that the property, 
comprised in the mortgage, along with 
other property, was held under a sub- 
sequent mortgage .by Baldeo Sahai and 
Lal Behari, and, as Babu Murli Dhar 
used to be the legal adviser 
Baldeo Sahai, he might beable to induce 


Baldeo Sahaiand Lal Behari to release the’ 


property in dispute from their 
on such terms as might be arranged. 
Babu Murli Dhar states that he wrote to 
the agent of Baldeo Sahai recommending 
that the property which was to be given 
to the sons of Ganesh Ram in lien of their 


mortgage 


mortgage should be released from their 


mortgage, that he prepared a draft of the 
agreement which was to be executed by 
them to carry ont that object, and that 
at that time no mention’ was made of the 
lease in dispute. 


Lal Behari similarly deposes thatat the 
time of the compromise no mention was 
made of the existence of a perpetual-lease 
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in respect of any portipr of the share of 
Kanriya. Narpat Singh was a party to 
the compromise, and althongh he was not 
one of the persons indebted to the plaintiffs, 
the fact that he joined his brother and 
nephews in transferring the entire Ll-aunas 
-pies share in that village in fayour 
of the plaintiffs in satisfaction of their 
mortgage imposed upon him an obligation 
to disclose any material defect in the property 


he was transferring, of which the buyer 
cauld have had no knowledge. Sankata 
Din states in his evidence that he had 


made an enquiry at the Registration office 
aud had ascertained that there was no 
mortgage or encumbrance in existance on 
that property. The lease, set up by defend- 
ants Nos. 15 and 16, had not till then 
been registered. The former suit was filed 


on the 17th February 1913. The lease 
purports to have been execated on the 
llth March 1913, when that suit was 
pending. The compromise was effected on 


“the 16th April 1913, and on the same day 
a sale-deed was executed and registered in 
pursuance of the compromise. In June 
1913 mutation of names was effected on 
the strength of that sale. On the 4th 
daly 1913, defendants Nos 15 and 16 
applied for the registration of their lease 
under section 36 of the Indian Registration 
Act (XVI of 1908) and moved the Sub- 
Registrar to summon the executant, and on 
the lOth July 1913 they got registration 
effected. 


The lease purported to convey a ð- 
annas -+-pies share in the village Kauriya 
on payment of a rental of Rs. 80 per 


annum. It did not specify whether the 
revenue was to be paid by the lessees. 
One of the conditions of the lease was 


that the lessees shall remain in possession 
in perpetuity (hamesha), unless any arrears 


> of rent due under the lease could nct be 


recovered from them or their property; 
and another condition was that the lessees 
shail hold the property for the first 5 
years without any payment of rent, and 
that after that period the rent fixed shall 
- bə sredited towards the satisfaction of the 
sum of Rs. 200, said to have basen taken 
in advance by the lessər prior tò the 
execution of the lease on Sawan Bali 3, 
1319 Fasli. Bahadar Lal states that Narpat 
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Singh borrowed Rs. 200 from him and 


had executed a chtttht or letter agreeing 
to execute a lease thereafter and had 
given him possession over the property, 


which was to be comprised in the lease, 
in kharif, 1320 Fasli. But the original 
chilthi, which was filed-in the case, was 
withdrawn after the suit was desided by 
the Court below and has not been produced 
agdin. The evidence adduced in regard to 
that chiithe is extremely unsatisfactory. 
Bahadur Lal who gives evidence on the 
point is obviously interested, and Jungoo 
Lal admits that no payment was made 
before him. He alleges that Narpat Singh 
admitted before him that he had received 
Rs. 200 but if any payment had actually 
been made and a lease agreed upon it is 
hardly likely tkat defendants Nos. 15 and 
16 would have contented themselves with 
the taking of a chitthi instead of getting 
a lease duly executed and registered. 
Jaskaran Singh, one of the lesszes, is the 
scu-in-law of Balwant Singh, defendant 
No. 7, who was a party to the suit, in 
whish the compromise was filed. Oa the 
death of the daughter of Balwant Singh, 
he was married to the daughter of Kalka 
Singh, defendant No. 5 who was also a 
party to the compromise. He holds a 
three-fourths share in the lease. Bahadar 
Lal, the other lessee, is related to Jungoo 
Lal, the karinda of Narpat Singh. His 
interest in the lease is one-fourth. 


The net rental of the lease-hold property, 
according to the evidence of the Patwari, 
amounted in 1914 to Rs. ]24-4.0, and 
except on the ground, that the lessee 
intended to benefit one of his relations and 
a relation of his karinda, the remission of 
the rent for the first five years and the 
extremely low rent, payable thereafter, can- 
not be accounted for. Narpat Singh was 
the lambardar of the village, and had no 
reason to grant a perpetual lease of his 
undivided share on such low terms, when 
a compromise was in contemplation, Defend- 
ants Nos. 1 to 7 state in their written 
statement that the property sold was worth 
Rs. 8,000, but the existence of the lease 
materially affected the value of the property, 
conveyed by the compromise, and it is not 
likely that the plaintiffs would have agreed 
to surrender the remainder of the property 
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mortgaged had they been aware that such 
a lease had been executed during the 
pendency of the suit in regard to nearly 
half the property, intended to be conveyed 
in lieu of their debt. 

The evidence of the Patwart makes it 
clear that the lessees did not get possession 
till 1321 Fasili. The plaintiffs came to 
know of the existence of the lease when 
an application for mutation was filed by 
the lessees in August 1913. A lambardar 
has ordinarily no right to grant a lease 
of joint property except for the particular 
year in which the lease is granted or for 
a reasonable period, and, though Narpat 
Singh is not one of the persons who direct- 
ly owed adebt to the plaintiff, the cireum- 
stances of the case afford sufficient 
indication that the’ object of the lease was 
to create a perpetual interest at a low 
rate of rent in favour of persons who 
were related to him, or to his agent, before 
the property comprised in the lease or any 
share in the village Kauriya was conveyed 
to the plaintiffs in, satisfaction of their 
mortgage. 

It is contended on behalf of the lessees 
that the frand songht to be proved was 
not sufficiently indicated in the plaint, and 
that the lessees were in any event no 
parties to the same; but the circumstances 
set forth in paragraphs 2 to 8 of the 
plaint sufficiently indicate the nature of 
the fraud complained of, and the remission 
of the rent for the first five years and 
the low rent secured thereafter coupled 
with the extraordinary conditions as to 
ejectment and the delay in the registration 
tend to throw doubt on the bona fides of 
the lessee. 

On the 24th June 1913, Bahadur Lal 
one of the lessees was examined in the 
mutation proceedings, arising ont of the 
sale-deed effected by Narpat Singh and the 
other members of his family in favour of 
the plaintiffs, and itis significant that at 
that time no mention was made by him 
of the said lease (Exhibit 18). The 
Patwari, Jwala Pershad, states that no 
mention was made of the lease either by 
Narpat Singh or by the lessees in 1320 
Fasli, 

Narpat Singh and his brother Balwant Singh 
and his nephews were, moreover, themselves 
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lessees of the property which they had 
_mortgaged with Baldeo Sabai and Lal 
Behari With the release of the Kauriya 
property from that mortgage by lal 
Behari and Baldeo Sahai under the 
compromise above referred to, and with 
the sale thereof effected by Narpat Singh 
and the other members of his family, 
the rights of the latter as lessees came to 
an end, and the sub-lease granted by 
Narpat Singh in favour of defendants Nos. 
15 and 16, therefore, also expired. No 
sub-lease can be granted so as to outlive 
the term for which the sub-lessor held a 
lease in his favour. ‘In either view of 
the case the lease in question is no longer 
enforceable. | 

. The lessees cannot, however, be treated 
as trespassers, and a suit for their eject- 
ment can only lie in the Revenue Court. 
Narpat Singh had a right to grant a 
sub-lease of his interest, but not in such 
a way as to prejudice the rights of the 
prior mortgsegees or to defeat the transfer 
of the proprietary interest, which was then 
in contemplation. There is nothing to show 
that the suit was bad for misjoinder or 
non-joinder of necessary parties or that the 
plaint was insufficiently stamped. 

The appeal is, therefore,allowed and the 
plaintiffs’ claim decreed for a declaration 
that the lease purporting to have been 
executed by Narpat Singh in favour of 
defendants Nos. 15 and 16 was not bind- 
ing on the plaintiffs and was inoperative 
ageinst their interests. The remainder of 
the claim is dismissed. ‘he plaintiffs shall 
in: the circumstances get their costs here 
and below from the contesting defend- 
ants who shall bear their own costs 
throughout. y 


Appeal allowed. 
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UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT, 

Seconp Civin Appear No. 41 or 1916. 
September 15, 1916. 
Present:—Mr. Saunders, J. C. 

NGA TET PYO AND orsers— 
APPELLANTS 
versus 
MA NGWE KA AND OTHERS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLVII, r. 
4 (2) (b)—Review—Evidence, new, discovery of —Proof. 

The provisions of Order XLVII of the Civil Pro- 
cedure Code should be strictly construed, and an 
application for review of judgment on the ground of 
discovery of new matter or evidence which was not 
within the knowledge of the applicant or could notbe 
adduced by him at the trial, should not be granted 
without strict proof of such allegation. [p. 404, col. 1.] 

Mr. L. Pillay, for the Appellants. 

Mr. 0. G. S. Pillay, for the Respondents. 


JUDGMENT.—The plaintiffs sued to 
obtain a share in certain land which they 
claimed formed an undivided estate. Their 
claim was resisted on the ground that the 
land was not joint property. The plaintiffs’ 
suit was dismissed in regard to two out of 
three pieces of land. The plaintiffs then 
applied for a review on the ground that they 
had discovered new evidence to prove that 
the lands were joint family property. This 
evidence consisted of copies of settlement 
registersand maps. Notice was issued to the 
defendants who objected to the application 
which was, however, granted, and the Court, 
admitting this evidence, proceeded to give 
the plaintiffs a decree as prayed for. On 
appeal to the Distriet Court the defendants 
objected to the admission of the application 
for review. The District Court, however, 
dismissed the appeal and the defendants, or 
three of them, now come to this Court in 
second appeal under section 100 of the Code 
of Civil Procedure. 


It was a ground of appeal in the District 
Court, as it is a ground here, and as it was a 
ground of the defendants’ objection to the 
review, that there was no reason why the 
evidence which the plaintiffs sought to 
produce after judgment had been delivered 
should not have been produced in the first 
instance. Tothisthere appears to be no 
answer. Settlement maps and registers ras 
public documents the existence of which is 
known to every one, and a careful litigant 
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would, certainly examine these registers and 
maps before embarking on litigation. Order 
XLVII, rule 4 (2) (b), expressly lays down 
lhat no application for review shall be grant- 
ed on the ground of discovery of new matter 
or evidence which. the applicant alleges 
was not within his knowledge, or could not 
bə adduced by him when the decree or order 
was passed: or made, without strict proof of 
snch allegation. There was here, not merely 
no strict proof of such allegations; there was 
no proof whatever; there was not even an 
affidavit. No witnesses were examined and 
the Jùdge was clearly committing a very 
serious illegality in admitting the application 
for review in defiance of the provisions of 
Order XLVII, rule 4. Itis necessary that 
the provisions of Order XLVII should be 
strictly construed, and that parties should not 
be at liberty to make up, at any time, for 
indolence or carelessness before coming to 
Court, by putting in evidence after judgment 
which they might have putin, if they hed 
exercised due diligence at the trial. 

The order allowing the review was clearly 
an improper order and must be set aside, 
There was, in the absence of the evidence 
adduced, no evidence to justify a decree in 


respect to two pieces of the land and the - 


original decree of the Township Court must 
be restored with costs throughont. 
Order set aside. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. P 
Civit Revision No. 24 or 1915. 
July 6, 1916, 
Fresent:-—-Mr, Stuart, J. C. 
ABDUL RAZZAQ— Pratntixe— 
: APIELICANT eee Dee iS 
versus 
AGENT, B. N-W. RAILWAY, GORAKH- 
PUR, AND ANOTRER— DEFENDANTS— 
Oprosiin PARTY, 
Contract Act (IX of 1872), s. 91—Qoods purchased, 
ten-receipt oj- Damages, measure of. 
When a purehuser does rot receive from the seller 
the goods purchased by him ho is only entitled, 


by way cf damages, to the amount of interest on the 
prrchese-money paid by bim. [p. 405, col. 1.) 
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Application against the order of the 
Munsif, Gonda, dated the 14th December 
1914, 


Babu Ishwart Prasad, for the Applicant. 

Mr. A. P. Bose, for the Opposite Party No. 
F 

JUDGMENT.— The plaintiff-applicant 
keeps a shop in Gonda where he deals in 
shoes. He ordered a consignment of shoes 
from the firm of Muhammad, Ali- Yusuf Ali- 
and Co, No. 1, Yusuf Buildings, Bombay 
They were stolenin transit while in charge 
of the Bengal and North-Western Railway.. 
The plaintiff sued the firm of Muhammad 
Ali-Yusuf Ali and Co., and the Railway 
Company for damages. The Railway Com- 
pany pleaded that they were under no 
liability as the consignors had executed a 
general risk note in their favour which 
protected the Company from responsibility 
for loss, destruction, deterioration or damage, 
except in certain instances, and that nnder 
the terms of this note they were not res- 
ponsible in case a consignment was stolen 
from a running train. The learned Judge 
of the Small Cause Court found in favour 
of the plea of the Railway Company. He 
also found that the firm of Mukammad 
Ali-Yusuf Ali and Co. was not responsible 
as he considered that the consignment had 
been delivered to the plaintiff. 


I admitted the application for revision 
against the dismissal of the suit. I have 
now heard the arguments. I do not 


consider that the Railway Company is in 
any way responsible. They were protected 
by the terms of the risk note. But the 
matier is different with regard to the firm of 
Mubammad Ali-Yusnf Aliand Co, This case 
clearly falls under the provisions of section 
91, Act IX of 1872. Here the firm of 
Muhammad Ali-Yusuf Ali and Co. 
delivered the gocds sold to a carrier. This 
circumstance Coes not rerder the kuyer 
liable for the price of gocds which 
do rot reach him, unless ihe delivery 
is so made as to enable him to hold 
the carrier responsible for the safe delivery 
of the goods. Here ihe consignors withont 
corsnlting the buyer made the delivery 
to the carrier in a manner which prevented 
the buyer holding the carrier responsible 
for ike safe delivery of the goods. It is true 
ikat ly so doing they saved the buyer the 
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difference between the full freight and the 
reduced freight, but on the facts it is clear 
that the buyer never asked them to be reliev- 
ed of the extra charge and in no way 
authorized the consignors to deprive him 
of the security of having the goods sent 
on the responsibility of the carrier. 


I have now to consider to what the 
plaintiff is entitled. The plaintiff paid the 
firm of Mohammad AUl-Yusuf Ali and 


Co. Rs. 10 in advance. He paid Rs. 113-14-0 


under the value-payable system to the 
frm of Muhammad Ali-Yusuf Ali and 
Co. Out of this he has been returned 


Rs, 2-4-0. He paid in addition Rs. 1-40 ` 


money-order commission. 1 do not 
consider that heis entitled to any. damages 
for non-recaipt of the package other than 
by way of interest on the amount. 

I accordingly in revision allow the plaintiff 
a decree against the defendant Ibrahim 
who is now the representative of the firm 
of Muhammad Ali-Yusuf Ali and Co. 
for Rs. 122-140 together with interest at 
12 per cent. per annum on this amount 
from the lst November 1913 to the date 
of realization together with the costs of 
the suit in the lower Court and the costs 
cf the revision application in this Court 
except the costs of the Railway Company. 
The application is dismissed as against the 
Railway Company whose costs the applicant 
will pay. ‘ 
Application partly accepted. 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 
Civin Appean No. 200 or 1913. 
May 11, 1914. 
Present:—Mr. McCOLL, A. J. 0. 
MI SAING—P atntrer —ÅPPELLANT 
VETSUS p 


NGA YAN QGIN—DEFENDANT— 


RESPONDENT. 

Buddhist Law, Burmese—Divorce—Re-union—Second 
divorce — Partition, mode of. 

When acouple re-unite after a divorce, they revert 
to the status quo ante; and if at the time of the first 
marriage they were bachelorand maiden, they must 
be treatéd on a second divorce as Nga Lin Ngwe Maya 
and not as cindaunggyis, i.e.; a8 bachelor husband and 
maiden wife and not as widower and widow. On a 
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divorce by mutual consent babween eiuduwayyyts, Lhe 
rules of partition would be as follows: — 

1. Each takes his or her payin property; 

2. if they were equally matched as regards pro- 
perty at marriage, the property acquired after 
marriage otherwise than by inheritance? is equally 
divided between them; 

3. if one of the parties brought the bulk of ibe pro- 
perty to the marriage and tho other comparatively 
little, then on the principle of nissayo and nizsite the 
supporter gets two-thirds of the jointly acquired 
property and the dependent one-third; and 

4. ifone of the parties inherits property during 
the marriage, he or she gets two-thirds of the pro- 
perty on the same principle. [p, 407, cols, 1 & 2.3 


Mr. C. G. S. Pillay, for the Appellant. 
` Mr. S. Mukerjee, for the Respondent. 

JUDGMENT.—The plaintiff-appellantsued 
the defendant-respondent for a divoree and 
a partition of property on the ground of 
cruelty. 

The latter is wealtby and the former is the 
daughter of poor parents. He married her 
when she was a young unmarried girl of 15. 
He was 38 years older and had been married 
before. This was in 126] or 1262. Between 
thenand the institution of this snit there 
were two divorces and re-unions. The 
defendant-respondent appears to be a very 
uxorious person, to use a mild term, because 
in the course of these years he is said to 
have taken six wives, all of whom he divorced 
after a short time, and he udmits having 


‘taken four girls to wife after the plaintiff. 


appellant. All of these were divorced and 
they got little or no property on divorce. 
They were probably danghters of poor 
parents like the plaintiff-appellant and made 
no fuss. Possibly they were concubines and 
not wives. If they were wives they must 
have been either very ignorant of their 
rights or exceedingly anxious to be quit of 
the defendant-respondent at all costs. The 
latter evidently hoped to be able to treat the 
plaintiff-appellant in the same way as he did 
them, and in fact did so on the occasion 
of the two previons divorces because he 
obtained her signature to documents by 

which she agreed to accept Rs. 100 on one 
occasion and jewellery worth Rs. 70 and 
clothes worth Rs. 30 on the other in full 
satisfaction of her claim for a partition of 
property. 


No doubt it was these facts that led the 
learned Additional Judge of the District 
Court to suspect that the plaintiff-appellant 
wag nota wife but a concubine, and he, 


406 
MI SAING V. NGA YAN GIN. 
therefore, framed an issue on this point. But 
the issue was quite unnecessary. The 


defendant-respondent never explicitly denied 
plaintiff-appellant’s allegation that she was 
hia wife, and he subsequently admitted 
that she lived with him openly as his 
wife and that he treated her as such. The 
fact, however, that the defendant-respond- 
ent is rich and the plaintiff-appellant poor 
is no reason why she should not get the full 
rights to which she is entitled. The parties 
come within the description “Husband 
rich—wife poor” given in the Manukye 
Dhammathat, and to quote that authority: 
“These different. kinds of husbands and 
wives have been enumerated above that 
their separate classes may be known; but 
though the class be different, they have 
become man and wife, and the law makes 
no difference with regard to their separa- 
tion. -It must be noted that what has been 
said above regarding the separation of a man 
and wife, both the children of nobles, is the 
law for all.” 

Again with reference to one kind of slave 
wife: “Let the wife, the party not wishing 
to separate, take the whole of the property, 
animate and inanimate, acquired after they 
became man and wife, and let the husband 
pay the debts mutually contracted during 
the same time. Why is thisP, . . Also, 
for another reason; because he voluntarily 
raised her to the rank of wife, with the 
full knowledge of her heing a slave.” 

The last re-union between the parties 
lasted only 20 days. The defendant-respond- 
ent then beat the plaintiff-appellant and the 
latter left him and prosecuted him and he 
was fined Rs. 50. 

The learned Additional Judge of the 
District Court bas held that this last re-union 
must be taken as the starting point in 
determining the rights of the parties, that 
they must be treated as etndaunggy:s and 
that as during the twenty days this marriage 
lasted no property was acquired there can 
be no joint property, and each party is 
entitled to take back what he or she brought 
to the marriage, and as the plaintiff-appellant 
brought nothing she is entitled to nothing. 
He followed Mi Dwe Naw v. Maung Tu (1), 


(1) B. J. L. B. 14, 
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in wbich it was held that where there had 
been a divorce and a re-union, it was the 
date of the re-union that had to be taken as 
the starting point when determining the 
rights of the partiesona subsequent divorce 
and said: “I must hold that where husband 
and wife both assent to divorce and no fault 


‘is proved, each is entitled to take back pro- 


perty brought at marriage.” In this passage 
the learned Additional Judge adopted some 
of the exact words used in the ruling cited 
above, though they do not exactly apply in 
the present case, because the plaintiff-appel- 
lant’s case was that the defendant-respond- 
ent had been guilty of cruelty, but no doubt 
as the plaintifl-appellant merely claimed that 
the cruelty had only been such as entitled 
her to a divorce as by mutual consent the 
difference between the two cases would 
not signify. . 


Mi Dwe Naw v. Maung Tu (1) was cited 
with approval in Maung Shwe Inn v. Mt 
Nyein Byu (2), which was also relied upon 
by the Additional Judge. He, however, 
overlooked the ruling Mi Myin v. Nga Twe 
(3), in which after explaining the princi- 
ple of nissayo and nissito, the learned 
Judicial Commissioner said: “The rule of 
nissayo and nissiio seems to be equally 
applicable to persons who have been 
married before.” The rule just laid down 
was that in the case of persons, neither 
of whom had been mariied before, if 
they stood to each other in the relaticn 
of supporter and dependent, the latter on 
divorse obtained one-third of the forn.er’s 
payin property, and that when one 
spouse inherited property during marriage he 
or she was considered a nissayo in respect 
of that property. If that rule applies 
in its entirety to persons who have been ` 
married before, then even assuming that 
the parties in the present case are to 
be regarded as eindaunggyis the plaintiff- 
appellant must be entitled tə one-third 
of the property, which the defendant- 
respondent brought tothe last re-union. 

Bat the remark of the learned Judicial 
Commissioner quoted above was an obiter 
dictum, because in that case the parties 
had not been married before. The princi- 
ple of nissayo and nissito is clearly indicat- 


(2) S. J. D. B. 176. 
(3) U. B. R, (1906) Budd. Law, Div. 19, 
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ed in the texts collected in section 257 
of U Gaung’s Digest, Volume If, but it 
is applied differently. In the case of 
eindaunggyts, the principle appears to be 
only applied to the property acquired 
after marriage, not to payin property. 
The only text which in the English 
translation appears to imply the contrary 


is the one from the Dhamma, which runs 


as follows: “If the husband and wife, 
both of whom have been previously 
married, mutually- desire to divorce, 
neither of them being in fault, let each 
take his or her property brought to the 


marriage and liquidate his or her debt, 
„if any, contracted - before the marriage. 
The property acquired jointly shall, if 


they were equally matched at the time of 
marriage in respect of property and means, 
be divided equally between them. Debts, 
if any, contracted jointly shall be liqui- 
dated in-the same way. If the husband 
alone brought property and debts to the 
marriage or inherited them after the 
marriage, the whole of their property and 
debts shall be divided into three shares: 
he shall take two shares and the wife 
one share. lf the wife alone brought or 
inherited property and debts, she receives 
two shares and tbe husband one share.” 
The words “the whole,” however, are an 
addition of the tranalator’s. The transla- 
tion onght to ron “the husband shall 
take two-thirds of the property and good 
and bad debts.” What property is meant 
is not stated explicitly, but seeing that it 
is with reference to the partition of the 


lettetpwa property that the words are 
used, it seems probable that it is that 
property that is meant. This text would 
then agree with the other texts, and 


the rules for partition on divorce by mutuai 
consent between eindaunggyis would be— 

(1) Each takes his: or her puyin property, 
always; 

(2) if the parties were equally matched 
as regards property at marriage the property 
acquired after marriage otherwise than -by 
inheritance is equally divided between them; 

(3) if one of the parties brought much 
property to the marriage and the other 
little, then on the principle of nissayo and 
nissito, the supporter gets two-thirds of the 
jointly acquired property and the dependent 
one-third; 
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(4) if one of the parties inherits pro- 
perty during the marriage he or she gets 
two-thirds of that property on the same 
principle. ° 

If these rules are to be applied to the 
present case it is clear that the plaintiff- 
appellant can get little or nothing, as 
very little property can have been acquir- 
ed during thetwenty days that the last ro. 
union lasted and there is no allegation 
that the defendant-respondent inherited 
any property during that period. 

But the Lower Burma rulings on which 
the lower Court relied are merely based on 
general principles, no anthority is given 
for the decisions. There are now avail- 
able texts which were not available then. 

The texts collected in section 32% of 
the Digest, Volume II, lay down that ifa 
husband and wife re-unite after a divorce 
and a partition of their property they com- 
mit no fault, and two of those texts have 
a direct bearing on the point now being 
considered. 


The Wunnana lays down that in the 
case of such a re-union the parties shall 
possess exactly the same rights as they 
had originally without the slightest difference. 
Pine-dine-yin-ma-kin-ta-cho pine-gya-myo-e.* It 
is very emphatic. The text from the 
Rasi though not so emphatic appears to lay 
down the same thing. 


Though no definite reference is made to 
property the words ma-kin ia-cho would 
be meaningless, if the parties only 
partially. resumed their previous rights. 
It is clear that what is laid down is that 
there is to be a complete restoration of the 
status quo ante, and consequently if tbey- 
had never been married before, at their 
first marriage they are to be regarded as 
nge-lin. nge-maya on their re-union and not 
as eindaunggyts. 

1 think such 4 rule is perfectly intelligi- 
ble and equitable and as there is the 
authority of two texts for it and no 
authority on the other side, that I am 
aware of except the two Lower Burma 
ralings cited above, which were based on 





*The translation is as follows: — 

In the case of a re-union the parties shall possess 
exactly the sama rights as they had originally with. 
out the slightest diferenoe,— Ed. 
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general principles and not on texts, I think 
this rule should be followed. 

The parties, therefore, must stand 
on the same footing as they would have 
done had there been no divorce. 

Now as I have said the plaintiff- 
appellant was a maiden whken she married 
the defendant-respondent, whereas the latter 
had ‘béen married before, and there are no 
texts in the Dhammathats which provide for a 
divorce by mutual consent between two such 
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persons, The texts collected in section 261 
of U Gaung’s Digest, Volume II, refer 
to divorces against the will of one 


party and are evidently supplementary to the 
general rule that either party can claim a 
divorce against the will of the other on 
surrendering all the joint property and pay- 
ing the joint debts and provide for the 
ease, where no joint property has been 
acquired. In Ma E Nyun v. Maung Tok 
Pyu (4) it was held that in the case 
of a divorce between a man who had 
been married before and a woman who 
had not, the woman could not equitably 
be placed in a worse position than she 
would have beén in bad her husband not 
been previously married, and that, there- 
fore, the divorce should be regulated’ by 
the rules prescribed for couples, neither of 
whom had been previously married. The 
reasons given for this decision appear 
to me to be very sound, and in the 
absence of any text opposed to the decision 
it certainly shonld be followed. 

That the. plaintiff-appellant is entitled. 
to a divorce as by mutual consent there 
can be no doubt whatever. It appears 
that whenever the plaintiff-appellant has 
given birth to a child the defendant- 
respondent has insisted upon the child 
being at once given away -to another, 
with the result that ont of four children 
only one is now alive. That in itself 
was a crime against the maternal instinct 
and must have caused the plaintiff-appel- 
lant both mental and bodily pain. fn 
the next place he has accused “her of 
infidelity and has not substantiated his 
accusations. In the case of the only 
accusation that appears to have any sub- 
stance in it, I would remark that if the 


(4) U. B. R. (1897-1901), IJ, 89. 
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child born in 1268 was not the defend- 
ant-respondent’s, it must have been con- 
ceived during the period of the first 
divorce, at a time when the plaintiff- 
appellant owed no fidelity to the defendant- 
respondent, If this child were not con- 
ceived during the period of divorce there 
is obviously- not: the slightest reason for 
supposing that it was not the defendant- 
respondent’s child, In this connection I 
would remark that the deposition of one 
Maung Nge given in another case and 
the confession of one Pon Nya were 
wrongly admitted in evidence, as it was 
not shown that section 33, Evidence Act, 
in the one case or section 82, Hvidence 
Act, in the other, [fapplied. Finally the 
defendant-respondent has been guilty of 
violence towards the ` plaintiff-appellant 
and has on that account been convicted 
and fined by a Criminal Court, and has 
not eyen proved any extenuating circum- 
stances. It was this violence, which led 
to the final separation and the present 
suit. The case is very similar to Maung 
Pye v. Ma Me (5), and in accordance 
with that ruling the plaintiff-appellant 
is entitled to a divorce as by mutual consent. 

It follows that she is entitled on 
divorce to one-third of the property which 
the defendant-respondent brought to the 
marriage, when he married her for the 
first time in 1262 and to half of the 
property acquired during her coverture, 
If he acquired any property during the 
periods of divorce that property should, I 
think, in the -absence of any authority 
on the point be treated as his thinthi 
property, as the plaintiff-appellant had no 
share in its acquisition. 

As the Additional Judge held that the 
plaintiff-appellant was entitled to no pro- 
perty he did not go into these points, 
and, therefore, a remand is necessary. 

The suit is accordingly remanded to 
the District Court for the trial of the 
following issues: 

1. What property did the defendant- 
respondent bring to his first marriage 
with the plaintiff-appellant ? And what 
is its value ? 

2, What property was acquired by the 


(5) U. B. R. (1902-08); IT, Bud, Law. Div. 6. 
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parties during their marriages? And what 
is its value P 

3. How much of these two classes of 
property remained at the time the suit 
was instituted ? And what is its value? 

The proceedings to be returned with 
findings within two months. 

Oase remanded, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

First Orv Appear No. 47 or 1914, 
‘July 25, 1916. 
Present:— Mr. Kanhaiya Lal, A. J. C., and 
Mr. Kendall, A. J, O. 

RAM AUTAR AND OTHERS— DEFENDANTS — 
APPELLANTS 
VETSUS 
Tar HON'BLE Maharaja Sin BHAGWATI 
PRASAD SINGH—Ptrarntirr— 


RESPONDENT. r 

Landlord and tenant—Jurisdiction of Qivil and Rent 
Courts—Hjectment, suit for—Settlement decree, lessees 
holding under——Rent, enhanced, refusal to pay—Tres- 
passer, 

The mere existence of a tenancy of any kind 
whatsoever is a bar to a suit for ejectment at the 
instance of the landlord on the ground that the 
tenant isa trespasser. [p. 410, col. 1.) -7 

Ram <Asre v. Muhammad Abul Hasan Khan, 
80 Ind. Cas, 215: 20. L. J. 241 and Hirde v. 
Btukammad Abul Hasan Khan, 80 Ind. Cas. 207; 2 0. 
L. J. 335, referred to. 

Under a Settlement Court decree certain persons 
were entitled to hold their land as lessees at a certain 
amount of rent and the landlord was empowered to 
enhance the rent under certain circumstances and to 
take direct management of the land in case the 
lessees refused to pay the enhanced rent. 
The landlord having enhanced the rent and the 
lessees having refused to pay the same, he filed a 
suit ina Civil Court for their ejectment as tres- 
passers: 

Held, that the mere fact that the lessees refused 
to pay the enhancedrent demanded by the land- 
lord, could not render them trespassers so as 
to make them liable to be ejected through a Civil 
Court. [p. 410, cols, 1 & 2.] 


Appeal from the deeree of the Subordi- 
nate Judge, Gonda, dated the 27th January 
1914. 

Babu Aditya Prasad, for the Appellants. 

‘ Mr. Shahid Husain, for the Respondent. 

JUDGMENT.—The plaintiff is the 
superior proprietor of Mauza Dariyapur. The 
defendants claimed to be entitled to an under- 
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proprietary interest in a 5-annas 4.pies 
share of the said village, The allegation 
of the plaintiff was that the defendants were 
only ordinary lessees under a decree of the 
Settlement Court, obtained by the ancestors 
of the defendants, which directed that the 
landlord shall have aright to amend and 
assess the theka money and to grant termi- 
nable leases to them, and that in cage they 
refused to accept the rent fixed and 
assessed by the landlord, the latter would have 
the power to assume direct possession of 
the village. The plaintiff further asserted 
that he got a notice of ejectment issued 
against the defendants under section 55 of 
thé Oudh Rent Act (XXII of 1886) in 
1912, that the defendants contested that 
notice on the ground that they were under- 
proprietors and succeeded in getting it 
cancelled, that on the 5th February 1913 he 
served the defendants with a notice demand- 
ing an enhanced rent of Rs, 500 per annum, 
which they refused to pay, and that the 
plaintiff was consequently entitled to treat 
them as trespassers. He accordingly sued 
for a declaration that the defendants 
possessed no under-proprietary rights inthe 
5-annas 4-pies share aforesaid, and also 
asked for the possession of the plots appurte- 
nant thereto. In reply the defendants 
asserted that they were under-pro- 
prietors of the said 5-annas 4-pies share, 
that the rent demanded by the plaintiff was 
unreasonable and that the claim for posses- 
sion was in any event not maintainable in 
the Civil Court. 


The learned Subordinate Judge decreed the 
claim.: It is conceded by the learned Counsel 
who appears for the defendants that the 
defendants’ claim for an under- proprietary 
right in respect of a -annas 4 pies share 
cannot be supported. What is urged on 
behalf of the defendantsis that the plaintiff 
had unnecessarily brought a suit for the 
declaration asked for and that the ouly 
course open to him was to have sought the 
ejectment of the defendants, if he was so 
entitled, in the manner laid down in section 
52 of the Oudh Rent Act (XXII of 1886), 
Tt appears that Ram Ghulam and Bhairon, 
the ancestors of the defendants, filed a 
suit in the Settlement Court for uudec-pro- 
prietary rights in a 5-annas 4-pies share 
in Mauza Dariyapur against Raja Kishan 
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Dat Ram, the predecessor-in-interest of the 
plaintiff. On the 4th November 1869, a 
compromise was filed in that case, whereby 
the Raja offered to maintain the theka of 
the village, then held by the ancestors of 
the defendants, for 1277 Fasli, and further 
agreed that when the Government Revenue 
was assessed on the village by the 
settlement department the Raja shall 
alter and assess the rent and grant leases 
for fixed periods (tarmim wa tushkhis jama 
theka karke patta miadi dia karen), and that 
in case they refused to accept the rent 
assessed by the Raja, the Raja would have 
the power to take up the direct manage- 
ment of the village. The claim of under- 
proprietary rights wae withdrawn in pursuance 
of the above compromise. The position of 
Ram Ghulam and Bhairon, who claimed 
under-proprietary rights, was thus reduced 
to that of tenants, holding under a special 
agreement or decree of Court within the 
meaning of section 52 of the Oudh Rent 
Act; and the mere fact that they are nn- 
willing to accept the amount of rent, arbitra- 
rily demanded by the landlord, cannot 
render them trespassers so as to make them 
liable to be ejected through a Civil Court. 
The manner in which rent is assessed on 
persons holding heritable and non-transfer- 
able leases under a judicial decision at the 
time of the settlement is laid down in section 
79 of the United Provinces Act IHI of 1901; 
but in this ease, though the revenue was 
revised at the last Settlement, no attempt 
seams to have been made to secure a revision 
of the rent, which was originally fixed at 
Rs. 117-14-0 including the local rates and 
cesses, which the defendants claim to have 
been paying. lf the defendants are not 
trespassers, DO suit for possession or eject- 
ment can lie against them in a Civil Court. 
The mere existence of a tenancy of any 
kind whatsoever is,as pointed out in Ram 
Asre v. Muhammad Abul Hasan Khan 
(1) and Hirde v. Muhammad Abul 
Hasan Khan (2), a bar to such a suit and 
the only relief to which the plaintiff is en- 
titled in the circumstances is a declaration 
that the defendants are not entitled to any 


under-proprietary rights. The plaintiff is 
(1) 80 Ind Cas. 218; 2 O. L. J. 241, 
(2) 30 Ind. Cas. 207;2 Q. L J. 335, 
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entitled to claim that declaration in view 
of the defence setup by the defendants in 
reply to the notice of ejectment issued by the 
plaintiff through the Revenue Court, which 
they have reiterated in this suit and in 
the memorandum of appeal filed in 
this Court. It is unnecessary to consider 
whether the enhanced renë demanded by 
the plaintiff is reasonable or can be permitted 
under the provisions relating to enhancement 
contained in the Ondh Rent Act, XXIL of 
1886. That is a matter which ‘rests ex- 
elusively within the jurisdiction of the Rent 
Court. 

This appeal is, therefore, allowed in so 
far that the decree granted by the Court 
below will be confined to the declaration 
asked for, and the claim for possession will 
stand dismissed. The plaintiff will, in 
the circumstances, get his costs as on the 
suit for a declaratory decree from the de- 
fendants throughout. The defendants will 
get their costs on the remainder of the claim 
from the plaintiff in both the Courts. 

Appeal parily allowed. 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 

Civit Appeat No. 82 or 1916. 
September }8, 1916. 
Present:-Mr. McCOLL, A. J. C. 
TULSILAL— APPELLANT 
versus 
EH. GIRSHAM— RESPONDENT. 

Provincial Insolvency Act {£H of 1907), ss. 16 (2), 
40 (2)—Civil Procedure Code (Act F of 1908), s. 69— 
Insolvent, salary of, whether can be attache |—Cowt, 
power of. 

By virtue of section 16 (2) (a) of the Provincial 
Insolvency Act, read with section 60 of the Civil 
Procedure Code, half of the salary of an insolvent 
vests in the Receiver and becomes divisible among his 
creditors, and a Court has no power under section 40 


(2) of the former Act to exempt it from so vesting. 
[p. 411, cols. 1 & 2.] 


Mr. S. Vasudevan, for the Appellant. 

Mr. D. Dutt, forthe Respondent. 

JODGMENT.—This is an appeal by a 
eréditor againstthe order of the Additional 
Judge of the District Court, Magwe, 
directing that no part of the salary of the 
respondent, who has been adjudicated 
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an insolvent, shall vest in- the Receiver 
for distribution amongst his creditors. 

It is objected on behalf of the respond- 
ent that the order was passed under 
section 40 (2), Provincial Insolvency Act, 
that the matter was within tha discre- 
tion of the Court, and the creditors were 
not entitled to notice before the order 
was passed, and that the appellant has 
no locus standi, It is obvious, however, 
that the appellant may be aggrieved at 
the order and that he, therefore, has a 
right to appeal as he bas received the 
leave of the District Court: 

For the appellant if is contended that 
under section 60, Civil Procedure Code, 
half the respondent’s salary was attach- 
able and that the order appealed against 
is, therefore, erroneous. For the respond- 
ent it is contended that section 60, Civil 
Procedure Code, is irrelevant asthe Pro- 
vincial Insclyency Act is a complete Code 
in itself, e ; 

Section 60, Civil Prozedure Code, is 
referred to in section 16 (2) fa), Provincial 
Tnsolyeney Act, which enacts that the whole 
of the property of the insolvent, save in so 
far as it includes such particulars (not being 
his books of accounts) as are exempted by 
the Code of Civil Procedure or by any 
other enactment for the time being in 
force from liability to attachment and sale 
in execution of a decree, shall vest in the 
Court or ina Receiver as hereinafter provided, 


and shall become divisible among the 
creditors. 
The respondent’s salary is Rs. 200 a 


month, and therefore, Rs. 100 only of this 
amount is exempt from attachment and, there- 
fore, the remaining Rs. 100 a month vests 
in the Receiver and the District Court’s 
order tothe contrary was ultra vires. 


As for the eontention that section 40 (2), 
Provincial Insolvency Act, gave the District 
Court unlimited discretion to allow the 
respondent to retain the whole of his salary 
for the support of himself and his family, 
I think it sufficient to cite the following 
passage inthe judgment in Ram Chandra 
Neogi v. Shama Charan Bose ‘1): “It has. 
been explained that in makiog an appropria- 


18 Ç. W, N., 1052; 190. L.J. 


=” 


. (1) 21 Ind Cas 950; 
88. 
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tion of income for the benefit of creditors, 
the Court acts on the principle of giving to 
the creditors the -surplus after allowing 
sufficient portion thereof for his proper 
maintenance according to his condition in 
life. The Statute Law iu this country fixes 
this amount by section 60, Civil Procedure 
Code, read with section 16 (2), Provincial 
Insolvency Act.” 

The order of the District Court is accord- 
ingly set aside with costs (Advocate’s fee 
one gold mohur). 

Order set aside. 


OUDH JUD:CIAL COMMISSIONER’S 
i COURT. 
Execourion OF DEOCRER Appeat No. 13 
or 1916. 
June 14, 1916. 
Present: —Mr. Kendall, A. J. C., and _ 
Syed Mohammad Ali, A. J. C. 
Nawab Bahu MUMTAZ-UN-NISA BEGAM 
— JUDG MENT-DEBTOR— APPELLANT 
VETEUS 


AMAR CHAND PAUL—DEOREE-HOLDER— 
z RESPONDENT., 

Civil Procedure Code (Act V of 1908), s. 43—Ezecu- 
tion—Mortgage-decree.-Proceedings against one of 
several mortgaged properties—Obstruction caused by 
judgment-debtor, subsequently removed — Revival and 
continuance of proceedings—Property, other, mortgaged, 
ewistence of, effect of. 

Where a mortgagee decree-holder, who is legally 
entitled to proceed against any one of several 
mortgaged properties, in so proceeding against one of 
such properties, encounters a temporary obstruction, 
not owing to aay fault of his own but owing to the 
machinations of the judgment-debtor,and removes that 
obstruction, he is entitled, by a subsequent revival of 
the execution proceedings which temporarily abated 
owing to the interruption, to continue his proceedings 
against that property, whether or no there be other 
property hypothecated, and ib is unnecessary to 
enquire whether such property is available. [p. 418, 
col 2. 

RTA Narayan Sinha v. Amrit Narayan Sinha, 
33 0. 689, referred to. 


Appeal against the order of the Subordinate 
Judge, Lucknow, dated the 12th April 
1916. 

Syed Ali Mohammad, for the Appellant. 

The Hon’ble Pandit Gokuran Nath Misra 
and Babu Jiban Krishna. Banerjee, for the Re- 
spondent, 
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JUDGMENT.—This is an appeal against 
an order of the Subordinate Judge of Luck- 
now, disallowing objections of the appellant 
under section 47 of the Code of Civil Proce- 
dure. 

The husband of the appellant mortgaged 
certain properties to the respondent. A 
few months later he executed a second mort- 
gage of some of the same properties in 
favour of his wife, the presentappellant. The 
respondent obtained a decree on his mort- 
gage, which bears date 25th February 1902 
and which was made absolute on the 18th 
September 1902. It is admitted between the 
parties that the present application has been 
filed more than’ 12 years after the date 
of the decree. The appellant, therefore, 
` pleads that further execution of the decree 
is barred by limitation. The respondent 
resisted the application on two grounds. 
Firstly, he argued that there was no bar 
of 12 years for execution in a decree for 
sale under the old Oode of Civil Procedure, 
that the decree in question was passed while 
that Code was in force, and that, therefore, 
no period of limitation for its execution 
is created by section 48 of the present Code. 
This objection has no force. There is no 
vested right in procedure. Secondly, he 
pleads that this is no fresh application for 
execution but it is merely an application 
to revive the proceedings which became 
temporarily suspended owing to an obstruc- 
tion which has now been removed. 

The facts are that the decree in question 
was passed in Bengal and has been trans- 
ferred for execution to the Court of the 
Subordinate Judge of Lucknow. Some of 
the mortgaged property situated in Delhi had 
already been sold. After the case had been 
transferred to this Province application was 
made to sell properties in Rahimnagar, 
Naubasta, and Faizullaganj. Various objec- 
tions, all evidently made with the object of 
postponing the evil day, were made by the 
mortgagor and by his wife as puisne mort- 
gagee. A sale statement was eventually 
prepared and submitted to the Local Govern- 
ment in 1907. All sales, however, of immove- 
able property in execution of decree were sus- 
pended by the Government in 1908 owing 
to the prevalence ot famine, and consequent- 
ly the application was temporarily consign- 
ed to records. Onthel0th February 1903 
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the application was revived, and the sale 
statement of the same property in tbe same 
three villages was again prepared and sub- 
mitted. The husband and wife again attempt- 
ed to oppose execution and carried their ob- 
jections as far as this Court, but their objec- 
tions were all along disallowed. On the 
sale statement which had been submitted the 
Local Government eventually passed an order 
(Exhibit 18) dated 22nd March 1910. The 
sale of the property in Rahimnagar and 
Naubasta was sanctioned, but the sale of the 
Faizullaganj property was negatived on the 
ground that the Local Government, “as at 
that time advised, considered that in view 
of the terms of the grant the property was 
inalienable, and, therefore, the sanction to 
the sale of Faizullaganj would not be justi- 
fable.” The property in the other two 
villages having been sold the execution 
papers were consigned to records on the 
8th August 1910, in 1911 the deeree-holder 
filed a suit, to which Government was made 
a party, for a declaration that the Faizulla- 
ganj property was liable to sale, and he 
obtained a decree from this Court in August 
1915 to the effect that the property was 
capable of being sold in execution of this 
decree. Having thus succeeded in removing 
the obstruction that lay in his way he applied 
to the lower Court to revive the proceedings 
and to submit a second sale statement to the 
Local Government: The Court preceeded 
to pass orders to re-open proceedings in spite 
of the objections of the appellant, and it is 
ont of the dismissal of her objections that 
this appeal has arisen. The appeal purports 
to be in the name of Nawab Bahu Mum- 
taz-un-nisa Begam, the wife and sub- 
sequent mortgagee, but the mortgagor him. 
self has been sitting with the learned 
Pleader who represents the appellantand has 
instracted him throughout the proceedings in 
this Court, It is first argued that the 
respondent should not have been allowed to 
make any application to the Subordinate 
Judge at all, but that his duty was to present 
a petition to Government supported by a 
copy of the Civil Court decree, and en- 
deavour thus to persuade the Government to 
change its mind and to cancel the order of 
the 23rd March 1910. Such contention has, 
in our opinion, no force., It is on representa. 
tioh made by the Civil Court, supported by’ 


Vol. XXVII] 


a sale statement, that the Government takes 
into consideration the question of sale of im- 
moveable property in execution of Civil Court 
decrees. On the 23rd March 1910 the Local 
Government passed a considered order on the 
reference from the Subordinate Judge of 
Lucknow, and it is evidently for the Sub- 
ordinate Judge, continuing to execute the 
decree, to make afurther report, submitting 
a sale statement again. 


Bat it is argued for the appellant that the 
authorities quoted to us on behalf of the 
respondent on this question of removal of 
obstruction tell rather in her favour, and that 
there has been no obstruction in the present 
case, because there was other property avail- 
able besides the Faizullaganj property, and 
that the decree-holder could have proceeded 
within limitation against that other property. 
It is admitted, and indeed in the face of the 
decision of the Judicial Commissioner in the 
course of these execution proceedings the 
appellant was unable to deny, that it does 
not lie in her power to dictate to the mort- 
gagee against which of several mortgaged 
properties he shall proceed in execution of 
his decree; but it is said that where there 
was other property available to be proceeded 
against, the decree-holder cannot be heard to 
say that he was unable to execute the decree 
owing to the obstruction which he has now 
practically removed. The obstruction in this 
present case was caused by the judgment- 
debtor, who had himself alienated the pro- 
perty, approaching the Government for a 
declaration that the property was inalienable. 
From the history of this litigation there can 
be no doubtthat his tactics in so doing were 


dishonest and prompted merely by an en- ` 


deavour to get out of paying his just dues, if 
possible: His very mortgaging this property 
to his wife within a month of the first 
mortgage to the respondent, a Bengalee, 
savours of sharp practice. When the ques- 
tion of an obstruction was under discussion 
in Gurudeo Narayan Sinha v. Amrit Narayan 
Sinha (1), the learned Judge remarked, as 
reported at page 692: “The interruption to 
the execution of the decree was not occasioned 
by any fault or laches of the desree-holder, 
but by the unwarranted intervention of the 
judgment-debtor’s son in furtherance of what 


(1) 33 c. 689 z 
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we cannot but regard as a device of the 
judgment-debtor himself to frustrate the rights 
of the decree-holder.” There is no doubt 
in the present case that execution of this 
decree was interrupted owing to what we find 
to be the dishonest intervention of the mort- 
gagor or of the appellant. In addition to 
the property against which execution is now 
sought there were also mortgaged certain 
properties situated in Bengal. Against this 
property in the present decree the respond- 
ent has not proceeded, and, therefore, it 
is urged in this Court that quite apart from 
what the value of this Bengal property may 
be, the very fact of there being such pro- 
perty in existence will prevent the respondent 
from pleading such an obstruction as renders 
him unable to execute the decree. It ig 
admitted that this Bengal property had been 
brought to sale by persons other than the 
respondent, in execution of a simple money 
decree against this very judgment-debtor, 
and that it has completely passed ont of the 
judgment-debtor’s hands and beyond his con- 
trol. But it seems to us that where the 
respondent was entitled to proceed against 
this valuable property in Faizullaganj, and 
where he has encountered a temporary 
obstruction, not owing to any fault of hig 
own but owing to the machinations of the 
opposite party, and has removed that ob- 
struction, he is entitled, by revival of the 
proceedings which temporarily abated owing 
to interruption, fo continue his proceedings 
in execution against that property, whether 
or no there be other property hypothecated; 
and that it is not necessary to inquire whether 
such property is available. 


It is next argued that the Local Govern. 
ment bas an absolute power to forbid a sale 
of immoyeable property under section 20 
Oach Laws Act, and that no obstruction has, 
therefore, been removed. Whether or no the 
Local Government has power to refuse to 
allow a sale in execution of a decree for no 
reason whatsoever except a “ woman’s per- 
son”, it is not for usto say. In this case 
the Local Government did give a reason 
that asab present advised, the sale was 
inadvisable, because the property was, under 
the terms of a grant, inalienable. It has 
now been judicially determined in a suit 
by the respondent that the property is 
alienable and he is, therefore, in a position 
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to ask that the Government may be ap- 
. proached again. As far as we cin find the 
legal plea, which the appallant has taken 
in this Court with reference to the existence 
of this other property, . was not taken 
before. But rather, the appellant, raferring 


to that Bengal property, pleaded that that - 


property, though bought in another’s name, 
was actually ac ;mired for the respondent, and 
that it was acquired at a very low figure 
owing to the existence of the present 
mortgage upon it; and that, therefore, the 
respondent should be taken to have realis- 
ed in this manner a large portion of the 
money remaining due, and that for this 


credit ought to be given. This point 
was raised in appellant’s objection dated 
28th October 1915 before the lower 
Court; but no attempt was made t> 
support it by evidence, and in default of 
evidence such an objection necessarily 


could not succeed. BA | 
For the above reasons this appeal is 
dismissed. The respondent may have his 


costs. Sty 
Appeal dismissed. 


UPPER BURMA JUDICIAL COMMIS- 
SIONBR’S COURT. 

Civiz Revision Petition No. 195 or 1916, 
September 15, 1916. 
Present:—Mr. Saunders, A. J. O. 
MAUNG THA U—P .aintirr— 
APPLICANT 
versus 
MAUNG HLA—Derenpant— 

RESPONDENT. . 
Co-operative Societies Act (IE of 1912), s. 19—Civil 
Procedure Code (Act V of 1998, s. 60 (b) — Musical 
instruments, whether ‘industrial implements’ or 


‘artisan's tools.’ à Ka 

Musical instruments are not ‘industrial implements 
or machinery,’ within the meaning of section 19 of the 
Co-operative Societies Act, and they do not come 
within any -other part of the category of articles 
referred to in that section. N or are they exempt 
from attachment, under the provisions of section 60 
(b) of the Civil Procedure Code, as artisan’s tools. [p. 
415, cols. | & 2.) bee 

Ex parte Poonen, 1 M. 174; 1 Weir 726; 1 Ind. Dec, 
(x. s.) 116; Pylwan Jarkan Sahib Vasthath v. Jenaka 
Raja Tevar,8 M. H. C. R. 87 and Emperor v. Haji 
Shak Mahomed Shustari, 32 B. 10; 9 Bom. L. R. 1059; 
H Or, Ls J. 288, referred to. 


{1917 


Mr. L. N. Pershad, for the Applicant. 

Mr. J. È. Chatterjee, for the Respondent. 

JUDGMENT.—The applicant having 
obtained a money-decree against one Maung 
Thin, a Burmese musician, proceeded to 
attach the “saing” or musical instruments 
of his’ judgment-debtor in execution. The 
respondent filed an objection totheattachment 
under Order XXI, rule 53 of the Code of 
Civil Procedure, on the ground that the 
musical instruments attached had been 
pledged or mortgaged to the Co-operative 
Society of which the objector was Chairman. 
The objector also urged that the musical 
instruments were not liable to attachment 
in view of the provisions of section 60, 
proviso (b), of the Code of Civil Procedure, 
and that the Society’s rights were protected 
by section 2lof the Co-operative Societies 
Act, II of 1912. Section 21 of that Act clearly 
has no relevance, nor does it appear that 
section 19 of the Act gives the Society a 
prior claim to the attached property, since 
musical instruments can certainly not be 
described as “industrial implements or 
machinery,” and they do not come within 
any other part of the category of articles 
referred to in that section.. 


The Township Court after examining 
witnesses dismissed the objector’s claim on 
the authority of Narana Chetty v. Sit Kauka 
(1), but it is clear that that case had no 
application. The objector appealed to the 
District Court. The District Court allowed 
the appeal and set aside the attachment 
and sale of the property, and the applicant 
now comes to this Court in revision. 

The first ground of the application is 


“that no appeal lay from the order of the 


Township Court, and the District Court 
was, therefore, exersising a jurisdiction not 
vested in it by Jawin admitting the appeal 
and setting aside the order of the Township 
Court. ; 

It is urged that the respondent as mort- 
gagee of the judgment-debtor stepped into 
the shoes of the mortgagor, and that the 
order of the Township Court was in fact a 
decree, having been passed under the provi- 
sions of section 47 of the Code of Civil 
Procedure. No authority for this view has 
been quoted and it appears to be unsustainable, 


(1) U. B. R. (1897-1901) II, 276, 
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The objection was not raised on behalf of 
the judgement-debtor. The application in the 
Township Court was clearly headed: “An 
application under Order KAT, rnle 58,” and 
so far as it was made cn the ground 
that the properties attached were in the 
possession of the judgment-debtor on behalf 
of the objector, it is clear that the Court 
was acting under the provisions of Order 
XXI and that the objector’s remedy, when 
he was unsuccessful, was by way of a 
separate suit. The objector was not, in 
short, the representative of the judgment- 
debtor within the meaning of section 47 of 
the Code of .Civil Procedure, and that 
section did not apply. I think it is clear 
that the lower Appellate Court had no 
jurisdiction to entertain the appeal. 

It is urged that the order of the lower 
Appellate Court should not be interfered 
with in revision because it is in 
fact a correct order. But this is a 
proposition which is extremely doubtful. 
It appears that the transaction between 
the judgment-debtor and the respondent 
was not a mortgage but a pledge, 
the goods having been delivered to the 
ereditor who returned them to the debtor 
for a limited purpose, that is to say, to 
enable him to earn his livelihood, and on the 
authority of the cases quoted in the fcot-note 
to section 172 of the Contract Act (Pollock 
and Mulla, 2nd Edition), the pawnor having 
abused his authority and again pledged the 
goods to the decree-holder, the pawnee, that 
18 to say, the respondent, was not entitled to 
them as against the decree- holder. 


It is urged again thatthe goods were not 
liable to attachment since they were the tools 
of artisans and were, therefore, exempt under 
the terms of section 60, proviso (b). The 
meaning of the term “artisan” has been 
discussed at some length. It does not appear 
to be defined inany Act, There are a good 
many decisiuns as to who is mot an artisan, 
For instance, in Hz parte Poonen (2), it was 
held thata washerman was not an artisan; nor 
apparently is a person engaged to give in- 
structions in fencing and wrestling, Pylwan 
Jarkan Sahib Vasthath v, Jenaka Raja Tevar (3), 


M. 174; 1 Weir 723; 1 Ind. Dec, (N, s.) 116. 


e 
. H. C. R. 87. 


~ 

d 
oom 
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In Emperor v. Haji Shatk Mahomed 
Shustari (4), it was held that the 
popular meaning of the term “artisan” is, as 
defined by Webster’s Dictionary, one who is 
engaged in a mechanical employment, and a 
person engaged to drive an engine on board a 
steamer was said to be included within the 
expression. Whether a Burmese musician is 
or is not an artisan may be open to question. 
He is possibly engaged in a mechanical 
employment, but I do not think that it is 
possible to hold that the instruments on which 
he plays can be called his “tools.” “Tools” 
are defined in Chambers’s English Dictionary 
as instruments used by workmen, and I think 
it would be putting an unnatural meaning on 
the words to say that a musical instrument is 
the tool of the person who plays upon it. 

The application for removal of attachment 
having been made under Order KAT, it has 
been disposed of in the summary method 
indicated in thatorder. The Township Judge's 
order was not an order which was open to 
appeal, nor was the lower Appellate Vourt’s 
order so manifestly right that this Court 
would be justified in overlcoking the illegality 
and dismissing the application. The party 
aggrieved has his remedy in a regular suit, 
and to that he must be referred. 

The application is allowed and the order of 
the lower Appellate Court must be set aside 
with costs. 


Order set aside. 
(4) 82 B. 10; 9 Bom. L. R. 1059; 7 Or. L. J. 238. 


MADRAS HIGH COURT. 
Civ MISCELLANEOUS Appear No, 229 
or 1915. 

October 16, 1916, 

Present: — Mr. Justice Oldfield and 
Mr. Justice Krishnan. 

S. LOKASIKHAMANI MUDALITAR anp 
ANOTHER — PETITIONERS——A PPELLANTS 
versus 
L. A. R. K. THIAGAROYA CHETTIAR— 


COUNTER- PETITIONER—-RESPONDENT, 
Civil Procedure Code (Act V of 1908) ss. 99, 47-— 
Scheme suit— Scheme, construction of — Appeal, right of 
not reserved in scheme—High Court, power of, : 
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Where the terms of a scheme prepared ander 
section 92 of the Civil Procedure Code do not reserve 
a right of appeal in respect of certain matters, such 
right cannot be given asone arising ina matter 
relating to the execution of the decree, when the 
parties themselves do not claim any reliefs ordinarily 
granted by such execution. 

Damodarbhat v. Bhogilal Karsondas, 24 B. 45; 1 
Bom. L. R. 609; 12 Ind. Dec. (Nn. s.) 567. 

Raina Mudaliar v. Krishna Bhattar, 17 M, L.J. 
423, distinguished. 

A clause in a scheme provided that an appeal 
should lie to the High Court from an order of the 
District Court removing a trustee or appointing a 
trustee: f 

Held, that the clause did not apply to an order 
declining to remove a trustee. 


Appeal against the order of the District 
Court, Chinglepnt, in Civil Miscellaneous 
Petition No. 499 of 1913, in Original 
Suit No. 2 of 1908. 

The Hon’ble Mr. T. Rangachariar and Mr. 
V. Narasimha Aiyaugar, for the Appellants. 

Mr. T, Narasimha Adtyangar (with him 
Messrs. Short and Bewes & Oo), for the Res- 
pondent. 


JUDGMENT. 


Orriger, J—This appeal is against an 
order of the District Judge of Chingleput, 
declining to remove the trustee of a temple. 
The application for his remoyal purports 
to be made under clause 9 A of the scheme 
contained in the decree of this Court in 
Appeal Suit No. 204 of 1910. A prelimi- 
nary objection has been taken that no appeal 
lies. 

Clause 9 A provides that an appeal 
shall lie to this Court from an order of the 
District Court removing a dhermakarta 
or appointing another dnrarmakarta. The 
order before us is not of either deserip- 
tion, since it is one declining to remove a 
dharmakarta, It is argued contra that the 
description of appealable orders in the decree 
is intended to cover all orders relating to 
removal. But we have been shown no 
reason for thus straining words which are 
clear in themselves. 

This justification for the appeal failing, 
the lower Court’s order has been represent- 
ed as appealable on the ground that it is 
an order in execution between the parties 
to the decree and can, therefore, be appeal- 
ed: against without reference to the provision 
above referred to. The answer to this ‘is, 
first, that the petitioners-appellants moved 
jhe lower Court statedly under clause 9 A 


with the sanction of the Collector of 
the District, which it requires, and not in 
the exercise of any general rights they may 
have, as decree-holders, to execution, dispute 
as to their right as decree-holders under 
this, a representative decree obtained by other 
persons, being thus avoided. Secondly, they 
did not apply in execution, because “they 
did not ask for any of the reliefs which 
could be granted in execution. No doubt 
they referred in their petition to the re- 
spondent dharmakarta’s failure to comply with 
the provisions of the decree as regards 
certain matters; for instance the custody of 
the tempie jewels and celebration of festi- 
vals. But they did not propose to enforce 
compliance by attachment or arrest under 
Order XXI, rule 11 (2) (J) (2) or (iii) 
or otherwise under (v), What they asked for 
was a punitive measure, the removal of re- 
spondent, which would in no degree further 
their other rights under the decree, which 
is provided for in it separately and is en- 
forceable only by the method and on the 
conditions which it spécifies, This view is 
consistent with the decision in Damodar- 
bhat v. Bhogilal Karsandas (1) relied on by 
the appellants, there being no question of 
the exercise of the general powers of the 
Court in execution, such as that recognised 
in Ratna Mudaliar v. Krishna Bhattar (2), 
in which a decree in form merely declara- 
tory was held to be executable. The lower 
Court’s order is, therefore, not appealable 
as passed under section-47 of the Code of 
Civil Procedure. 

As the appeal does not lie, it is dismissed 
with costs, 

KRISANAN, J.—I entirely agree, 

Appeal rejected. 


VRB, 5 
jet 24 B, 45; 1 Bom, L, R. 609; 12 Ind. Doe, (N. 8.) 


(2) 17 M. L. J. 428 (F. BJ), 
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PATNA HIGH COURT. 
MISCELLANEOUS APPEAL No 339 or 1915. 
December 6, 1916. 

. Present:—Mr. Justice Jwala Prasad. 
SEONARAIN TEWARI—Dervenpant No. 1 
— APPELLANT 
versus 
SAKHI CHAND SAHU AND ANOTHER— 
PLAINTIFE AND Derenpant No. 2— 
RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), ss. 183, 
135, 140—Conditional order of Magistrate, reference af, 
to Jury—Order absolute on Jurys decision—Sub- 
sequent revocation of order, whether ultra vires—Recom- 
mendation of Jury directing performance of acts by 
parties, whether contract between parties—Specific 
performance—Duamages— Specific Relief Act(L£ of 1877), 
8,12—Breach of direction—Remedy of party. 

The recommendation of a Jury made under section 
139, Criminal Procedure Code, directing the parties 
to a dispute to perform certain acts which has been 
adopted by the Magistrate, can only be enforced in 
manner provided forin clause 2 of the section, and 
cannot be specifically enforced in a Civil Court on the 
basis of a contract between the parties, nor will a 
suit for compensation lie for breach of the order. [p. 
419, col. 1.] 


The report of the Jury to the Magistrate dees not 
constitute a contract between the parties in the 
‘absence of evidence of a separate agreement entered 
into between the parties themselves. [[p. 419, col..1.] 


An order of a Magistrate rescinding an ordér abso- 
Jute previously made under section 139 is not ultra 
vires and cannot be called in question in a Civil 
Court. [p. 419, col. 1.] 


Thé defendant applied to a Magistrate for removal 
of the embankment of a tank constructed by the 
plaintiff, on the ground that it obstructed the passage 
of the village water and endangered .the houses in 
the village. The Magistrate made a conditional 
order directing the removal and it was referred to a 
Jury under section 188, Criminal Procedure Code. 
The Jury proposed that the water of the village 
should be allowed to flow out through the tank, that 
the banks of the tank on the north and south 
should be cat and that each party should con- 
struct sluices on each bank of the tank. They also 
recommended that each party should deposit Rs. 400 
with one of themselves to ensure the carrying out of 
the direction, which was accepted by the parties 
through their representatives. The Magistrate adopted. 
this report and made the conditional order absolute, 
Subsequently, on inspection of the spot, the Magistrate 
thought the making of a culvert unnecessary and 
directed the refund of the money to the parties. 
Plaintiff, however, made tho culvert in the meantime 
in pursuance of the original order. He now sued 
defendant for specific performance of the contract to 
construct the sluice or for damages in the alternative: 


. Held, (1) that the report of the Jary did not 
amount toa contract between the parties and could 
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not be made the basis of an action in the Civil Court 
for specific performance or damages; [p. 419, col. 1.} 
(2) that the order of the Magistrate directing refund 
of the deposit was not ultra vires and could not be 
questioned in a Civil Court; [p. 419, col. 1.] 


(3) that the order absolute under section 139 (1), 
Criminal Protedure Code, could only be enforced in 
the manner provided in clause (2) of section 140. [p. 
419, col. 1.) 

Appeal against the order of the District 
Judge, Durbhanga, dated the 24th May 1915, 
setting aside the order of the Additional 
Munsif, Samastipur, dated the 13th Novem- 
ber 1914, ; 

. Mr. Abani Bhusan Mukerji, for the 
Appellant. 
Mr. Nirsu Narain Sinha, for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit for specific performance of a contract. 
The respondent was the plaintiff in this 
case. In 1912 he had excavated a tank 
in a village called Rampur Doodhpura. 
The appellant, who‘ was the defendant lst 
party in this case, along with other resi- 
dents of the village applied to the Magistrate 
of Samastipur for the removal of the 
embankment of the tank, on the ground 
that it obstructed the passage of the 
village water and hence there was great 
apprehension that the houses of the village 
wonld fall. A conditional order was passed 
by the Magistrate under section 133 of 
the Code of Criminal Procedure directing 
the plaintiff to cnt the embankment in 
order to allow the village water to pass, 
and a notice was served upon the plaintiff, 
The plaintiff under section 135 claimed a 
Jury. The Jury found that the water of 
the village shoald be allowed to flow out 
through the tank, that the banks of this 
tank cn the north and the south should 
be ent, and that each party should construct 
pucca sluice on each bank of the tank. 
The Jary submitted their report on July 
the Sth, 1912. The report says that the 
parties accepted the proposal and deposited 
Rs, 400 each with one of the -panches 
Babu Basant Lal to’ ensuré that they 
would make the respective culvérts. Upon 
this report the Magistrate on 18th July 
1912 made the order under section 139 
absolute. 

On 17th August 1913 the Magistrate 


visited the spot and came to the conclusion 
that it was not necessary to make a 


af 
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-culvert ab all and that each party was 
trying to make the other waste money. 
Subsequently on the application of the 
defendant lst party the Magistrate -ordered 
a refund of the money deposited. 


The plaintiff's case is that in pursuance 
of the order of the Magistrate and the 
undertaking by the defendant Ist party to 
make one of the culverts, he had collected 
bricks and made the culvert that he had 
‘undertaken to make. On these facts the 
plaintiff says that there was a contract 
between the parties to make the culverts 
in pursuance of which he had performed 
his part of the contract and that the 
defendant lst party was bound to perform 
his, and to build the culvert. The defendant 
1st: party failed to make one. The plaintiff 
has, therefore, brought this suit (1) for a 
declaration that there was a contract 
between the plaintiff ard the defendant 
lst party and that the last order of the 
Magistrate directing the refund of the 
money to the defendant was ultra vires 
and contrary to the terms of the contract; 
(2) for an order directing the defendant 
to have one sluice gate constructed, failing 
which the defendant 2ud party Basant 
Lal with whom the money was deposited 
may get the culvert built out of the 
money deposited by the defendant Ist 
party and that a temporary injunction be 
issued; and (3) that on failure of the 
defendant lst party to construct the culvert 
the same may be constructed by the Court 
at the cost of the plaintiff, which may 
be recovered from the defendant Ist party 
and paid to the plaintiff. 


The lst Court dismissed the suit, on the 
ground that the last order of the Magistrate 
was not wlira vires and that there was 
no contract valid in law which could be 
specifically enforced. 


The lower Appellate Court on appeal by 
the plaintiff held that there was a contract 
between the parties, but that it was not 
capable of being specifically enforced. The 
Court, however, held that the plaintiff has 
done some work towards his part of the 
contract and, therefore, he was entitled to 
compensation for Ices incurred on this account 
by the defendant’s failure to perform his 
part, The case was remanded to the first 
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Court for the determination of the amount 
of compensation to which the plaintiff was 
entitled. i 


The defendant lst party has appealed 
to this Court. The sole question is whether 
there was any contract between the parties 
and whether the plaintiff is entitled fo any 
compensation. 


The Court below has held that there 
was a contract between the parties. It 
has based its finding on an extract from 
the report of the Jury quoted in the judg- 
ment. The extract is as follows:— 

“Thus all the proposals were already 
explained to the parties in presence of the 
mukhtiar of the one party and relatives of 
the other, and they both accepted the pro- 
posal quite willingly and the estimate of the 
sost. Thus Rs. 400 was deposited by each 
party with one of the panches, Babu Basant 
Lal, to ensure that none of them may 
evade making of the culvert later on when 
the passage for water is cut, for then the 
panches will have every right ` to get the 
culverts made out of the sum deposited. 
With this understanding everything was 
settled and the parties were allowed to 
collect materials for the same.” 


The sole question is whether the above report 
of the Jury constitutes any valid contract 
bet ween the plaintiff and the defendants, there 
being no other evidence of any agreement 
entered into between the parties themselves. 
The Jurors were appointed to find out and 
report if the conditional order of the Magis- 
trate to cut the embankment of the tank 
was reasonable or not, in order that the 
Magistrate may make the conditional order 
absolute or not. The Jurors found against 
the plaintiff that the embankment of the 
tank was an obstruction to the village 
water and should be cut. They, however, 
thought it desirable that a culyert should 
be made on each of two sides of the tank. 
The Jury proposed to the parties that each 
one of them should make one culvert on 
either side of the tank. The proposal of 
the Jury was accepted by the parties through 
their representatives. There is nothing to 
show that there was any contract between 
the parties themselves. The understanding 
ta build aculvert was given to the panches, 
The Magistrate accepted the report of the 
Jary, made the order absolute under section 
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140, elausel. Under this section the Magis- 
trate has power to direct any party to 
perform such acts as he considers reason- 
able and to enforce the same. Under clause 
2 of this section if the parties fail to per- 
form the act, the Magistrate may cause 
it to. be performed and recover the costs 
from the parties in the manner prescribed 
by the section. lt was under this clause 
that each party was required to deposit 
Rs. 400 with the panch so that on their failure 
to build the culverts the Magistrate may 
get them constructed by the panch. The 
order of the Magistrate was made under 
this section. The plaintiff has a remedy pro- 
vided by this section and could move the 
Magistrate only to get the calvert built. 
The plaintiff has no right to enforce it 
ageinst the defendant by a suit for specific 
performance, for there was no undertaking 
given by the defendant to the plaintiff, but 
it was undertaking given by him to the 
Magistrate. I, therefore, think that there 
was-no contract between the parties and 
the suit to enforce specific performance 
cannot lie. The Magistrate thought finally 
on local inspection that there was no necessity 
to make the culverts at all, and that each party 
was trying to make the other waste money. 
The Magistrate dirested the refund of money. 
The plaintiff has built his culvert in accord- 
ance with the undertaking given by him to 
the Magistrate. He has spent his money on 
account of the order of the Magistrate and 
not in pursuance of any agreement made with 
him by the defendant. He has no right to 
recover any money spent by him on account 
of the Magistrate’s order as against the de- 
fendant and he cannot recover the same from 
the defendant asdamages or compensation. 


It may be mentioned here that under 
section 133, clause 2, the order of the 
Magistrate under this section issuing 


additional order cannot be called in question 
in a Oivil Court. Under section 140, clause 
3, no suit shall lie in respect of anything 
done under good faith under this section. 
Hence no suit can lie against the order direct- 
ing the refund of the money by the Magis- 
trate who held that the building of the 
culvert was quite unnecessary. The final 


order of the Magistrate directing the refund. 


and holding that the culvert need not be 
built is not ultra vires and cannot be called in 
question in the suit. 
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. The plaintiff has, therefore, no cause of 
action against the defendant and the suit 
should be dismissed. The appeal is allowed 
with costs. The plaintiff is entitled to costs 


“incurred by him in the lower Courts for de- 


fending the suit. 
Appeal allowed, 


ALLAHABAD HIGH COURT. 
Orvis Reviston No. 28 or 1916. 
July 13, 1916. 

Present: —Justice Sir George Knox, Kt, 
ASHARFI LAL—Pesritioner 
VETSUS 

> EMPEROR—Opposite Parry. 

Criminal Procedure Code (Act V of 1898), s. 476— 
Civil Procedure Code (Act V of 1908), s. 70 —Collecto, 
acting as Revenue Court under s. 70-—False statement 
made before Collector—Sanction to prosecute--Revi- 
sion— High Court, power of—Penal Code (Act XLV of 
1860), s. 193. 

A Collector or his subordinate actingin pursuance 
of the powers conferred upon him by section 70 of 
the Civil Procedure Code isa Revenue Court and as 
such has power under section 476 of the Criminal 
Procedure Code to order the prosecution of @ person 
making false statements before him. The High 
Court will not in revision interfere with such 
order. [p. 420, col. 2; p. 421, col. 1.] 

Bhajan Tewari v. Emperor, 29 Ind. Cas. 89; 
13 A. L. J. 479; 37 A. 834; 16 Cr. L. J. 457, distin- 
guished. 

In the mattzr of the Petition of Bhup Kunwar, 
£6 A, 249; A. W. N. (1904) 15; 1 Cr. L. J. 78, Emperor 
v. Muhammad Khan, A. W. N. (1902) 202, referred to. 


Criminal Revision from an order of the 
Magistrate, first class, Bareilly. 


Mr. Nihal Chand, for the Applicant. 
Mr. A.H. C. Hamilton, for the Opposite 
Party. 


JUDGMENT.—This Court is asked 
exercise its revisional jurisdiction 
reference to an order passed by 
Anthony, an Assistant Collector of 
first class of Bareilly. The order was 
passed on the 20th of December 1915. 
Under that order Mr, Anthony directed 
that one Asharfi Lal be prosecuted for perjury 
under rection 193 of the Indian Penal Code 
in respect of certain statements. Nowhere 
in the order is it stated under which section 
of what Act Mr. Anthony was proceeding; 
but the whole tenour of the proceedings 


to 
with 
Mr. 
the 
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and of the judgment and order shows it 
to be an order passed under section 476 
of the Code of Criminal Procedure. The 
statements on account of which this order 
was passed against Asharfi Lal were 
statements made on the 17th of September 
1915, On that date. Mr. Anthony had 
before him proceedings for sale of 
immoveable property. The sale was in 
pursuance of a decree of a Civil Court. 
As the sale was a sale of immoveable 
property it had been transmitted from the 
Civil Court to the Collector, and the 
Collector instead of executing the decree 
himself directed his gazetted subordinate 
Mr. Anthony to carry out the sale. The 
date of the sale had not been reached, 
when the judgment-debtor on the 4th of 
September 1915 asked Mr. Anthony to 
adjourn the sale, on the ground that the 
decree had been satisfied by the execution 
of a mortgage in favour of the decree- 
holder’s brother and he wanted time to 
produce the necessary papers before him. 
Mr. Anthony on the 17th of September 
1915, asked the Collector to postpone the 
sale. Why he did this does not appear, 
but the fact remains thathedid so. The 
Collector replied on the 18th of September 
1915 saying that the matter in no way 
concerned the Revenue Court and that no 
notice could be taken of this unless the 
satisfaction of the decree had been properly 
and in a legal way certified by the Civil 
Court. On the 20th of September 1915 
the Civil Court asked the Collector to 
return the record, and the record was 
returned on the 24th of September 1915. 
On the 29th of October 1915 the 
judgment-debtor presented an application to 
Mr. Anthony asking for sanction to prosezute 
the decree-holder for statements made by 
the decree-holder on the 17th of Septem- 
ber 1915. This application was made to 
Mr. Anthony as sale officer or, in other 
words, as a Revenue Court entrusted by 
the Collector to carry out the sale in pur- 
suance of the decree of a Civil Court. The 
decree-holder was called upon to show 
cause. He did show cause and eventually on 
the 20th of December 1915, Mr. Anthony 
passed the order under section 476 of the 
Code of Criminal Procedure. 

The decree-holder has come to this Court 


INDIAN OASES, 


[1917 


in revision on two grounds. The firs! is that 
Mr. Anthony as sale officer had no jurisdic- 
tion to order the prosecution of the applicant 
for perjury inasmuch as he had no power of 
a Civil Court and secondly, because the state- 
ments before Mr. Anthony were not made in 
the course of a judicial proceeding. At 
the hearing at the very first moment & 
preliminary objection was raised by 
Counsel on behalf of Than Singh, to the 
effect thatthis Court has no jurisdiction to 
hear these proceedings. It appears to me 
that this preliminary objection ought to 
prevail. The order, though signed by Mr. 
Anthony asa Magistrate, was in effect an 
order passed by him asa gazetted subordivate 
to the Collector acting as the Revenue Court 
under the special powers given in section 70 
ofthe Code of Civil Procedure. It is true 
that by the 24th of September 1915 the 
record had been sent back to the Civil Court; 
but the statements were made before him on 
the 17th of September 1915, when he was 
still acting in pursuance of the powers confer- 
red uponhim by section 70 of the Code of 
Civil Procedure. He was then a Revenue 
Court. Asa Revenue Court he has under 
section 476 of the Code of Criminal Procedure 
the power to pass the order he did. The 
question arises whether this Court can send 
for the record of Mr. Anthony and satisfy 
jtself as to the legality cr propriety of his 
order and as to the regularity of the proceed- 
ings before me. The learned Counsel for the 
applicant drew my attention to the case of 
Bhajan Tewari v. Emperor (1) as an authority 
in his favour. ‘That case is not on all fours 
with the present case and is distinguishable 
from it. My learned brother there held that 
the Assistant Collector, to whom the execution 
of decree for sale of immoveable property had 
been transferred and before whom a petition 
had been putin praying that the sale might 
be set aside anda further petition stating 
that the applicant had been compelled to put 
his thumb impression on a blank paper, had 
no power to order prosecution, as he 
was not at the time a Civil, Criminal or a 
Revenue Court. It was held thatthe applica. 
tion was not made to him as a Revenue 


(1) 29 Tnd Cos, 89; 13 A. L. J. 479; 87 A. £84; 16 
Cr. L. J. 457. 
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` Court. In the present case I hold that the 
statements were made and the application for 
sanction was also made before a Revenue 
Court. This being so, and following the prin- 
ciple laid down in Inthe matter of the petition 
of Bhup Kunwar (2), Lhold that this Court 
has no revisional jurisdiction over the order 
passed by Mr. Anthony on the 20th of Decem- 


har 1915. I would also refer to Emperor v. 
Muhammad Khan (3). The application is 
dismissed. 


Apphecaiion dismissed, 
(2) 26 A. 249; A. W. N. (1904) 15; 1 Cr, L. J. 73, 
(3) A. W. N. (1992) 202. 


CALCUTTA HIGH COURT. 
CURI MINAL Revision. No. 91 oF 1916. 
August 9, 1916. : 
Present:—Sir Lancelot Sanderson, Kr., Chief 
Justice, and Mr. Justice Richardson. 
HRISHI KESH MANDAL—Comp.arnane 
TCETEUS 
ABADHAUT MANDAL AND OTHERS— 


ACCUSED. 

_ Criminal Procedure Uode (Act V of 1898), ss. 438, 
439—Acquittal, judgment of—Revision—High Court, 
powers of—Recommendation by District Magistrate — 
Jurisdiction, A 

The High Court has jurisdiction to interfere with 
an acquittal by way of revision in a proper case, 
either apon the application of a private individual or 
on a reference to it under section 438, Criminal Pro- 
cedure Code. [p. 421, col. 2.) 

Faujdar Thakur v. Kasi Choudhuri, 27 Ind. Cas. 
186; 19 C. W. N. 184; 42 C, 612; 21 C. L. J. 53; 16 Cr. 
L. J. 122, referred to. 

Where the District Magistrate referred a case to 
the High Court under section 438, Criminal Procedure 
Code, for setting aside the order of acquittal passed 
by the trying Magistrate, on the grounds that the 
trying Magistrate had taken a grossly biased and 
distorted view of the case and his judgment showed 
that “he did not honestly and impartially apply his 
mind to the actual evidence before him”: 

Held, that the High Court ought not to interfere 
in revision unless it satisfied itself that the opinion 
of the District Magistrate was a correct one; and 
as it could not do sə without practically hearing 
the case as an appeal, it ought not to interfere 
unless the case was brought before it under the pro- 
visions of section 417, Criminal Procedure Code. 
[p. 422, cols, 1 & 2.) 5 : 


Reference by the District Magistrate, Burd- 
wan, dated the 31st May 1916, 


Babu Jyotish Chandra Hazra, for the Com- 
plainant. 


Babu Hiralal Sanyal, for the Accused, 
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JUDGMENT.—In this case the Magis- 
trate who tried the case acquitted the 
accused. Then the matter was brought be- 
fore the District Magistrate, who investigated 
it, examined the evidence, and after such 
examination referred the matter to the High 
Coert under section 488 of the Criminal 
Procedure Code; and he eame to the con- 
clusion that the acquittal of the accused was 
wrong. The grounds of his opinion are 
summed up in two sentences towards the 
end of his reference: “The Magistrate has 
taken a grossly biased and distorted view 
of the case. His judgment shows that he 
did not honestly and impartially apply his 
mind to the actual evidence before him.” 

There is no doubt about the jurisdiction of 
this Court, either upon an application of a 
private individnal, or when the case is referred 
to this Court by a learned Magistrate, that 
this Court can interfere by way of revision. 
That has been quite clearly decided in the 
case to which our attention has been drawn 
more than once recently—the case of Faujdar 
Thakur y. Kast Choudhuri (1). I think the 
head-note correctly summarises the judg- 
ment. It runs thus, “The High Court has 
jurisdiction under section 439, Criminal Pro- 
cedure Code, to interfere in revision with 
an acquittal, but it should ordinarily exercise 
this jurisdiction sparingly and only where 
it is urgently demanded in the interests of 
public justice.” 

Now, it is to be remembered that where 
there is an acquittal the Local Government, 
if it is so advised and thinks right so to 
do, can proceed under section 417 of the 
Criminal Procedure Code, which says, “The 
Loeal Government may direct the Public 
Proseeutor to present an appeal to the High 
Court from an original or appellate order 
of acquittal passed by any Court other than 
a High Court.” So that there is nothing to 
stop or prevent a decision, which involves 
an acquittal, being brought before the High 
Court ina proper case on appeal. The Legis- 
lature with respest to an appeal from an 
acquittal thought it advisable that it should 
only be done by or through the Local 
Government. 


(1) 27 Ind. Cas. 186; 19 C. W. N. 184; 42 © 61 
21 Ç. L, J. 68; 16 Cr. L. J, 122, 
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Now, in this case the District Magistrate 
having expressed the opinion that “the Magis- 
trate had taken a grossly biased and dis- 
torted view of the case and did not honestly 
and impartially apply his mind to the 
actual evidence before him,” this Court, in our 
judgment, ought not to interfere in revision 
ubless it has satisfied itself that that opinion 
of the District Magistrate isa correct one. 
It would not be right for this Conrt to take 
the expression of opinion of the Distriet 
Magistrate and to rely upon that opinion 
without satisfying itself, upon the evidence 
and upon the conduct of the proceedings 
generally, that the District Magistrate’sopinion 
was right. What does that involve? That 
involves that this Court should go practically 
through the whole of the evidence from 
start to finish, because one of the grounds 
in the District Magistrate’s judgment is this, 
he says that the prosecution case proved 
a consistent story without any discrepancies 
of-importarce. That is one of the main 
grounds upon which he relied. How can 
we tell whether that opinion is right with- 
out reading the whole of the evidence given 
on the part of the prosecution? And the 
result would be that in effect we should be 
hearing an appeal, or atall events, hearing 
an application to admit an appeal at the 
instance of a private individual without the 
intervention of the Loeal Government: and, 
therefore, we are both of opinion that in 
this case we ought not to interfere in re- 
vision on the ground that we cannot do so 
without practically hearing the case as an 
appeal. I think it is inadvisable to lay down 
any general rule unless it is absolutely 
necessary. We both desire to limit our 
judgment to this particular ease endorsing 
and emphasizing the fact that this Court 
has, without doubt, inrisdiction to intervene 
in revision in a proper case. We do not wish 
tn say anything that would throw the slight- 
est doubt upon that point. All that we 
say is that inasmuch as we should have to 
investigate the whole of the facts before 
we could come to the conclusion whether we 
ought to interfere in revision, in this case, we 
think, we ought not to interfere and we feel 
no anxiety, because there is a right of 
appeal if the Local Government thinks it ad- 
visable so to appeal, inasmach as the time 
for appealing has not yet expired. If the 
learned District Magistrate thinks it right, 
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there is nothing to prevent him from placin 
the materials which are available to him 
beforethe Legal Remembrancer ard to ask him 
to advise the Loeal Government whether there 
ought to be an appeal in this case. If the 
Local Government thinks that there ought to 
be an appealthe matter will come before us 
by way of appeal. when it will be right and 
proper, at the instance of the Local Govern- 
ment, to investigate, under section 417 of the 
Criminal Procedure Code, all the facts by 
way of appeal. 

For these reasons, we think we ought not 
to interfere by way of revision. 

Interference refused. 


CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 1108 or 1916. 
January 23, 1917. 
Present:—-Mr. Justice Teunon and 
Mr. Justice Chaudhuri. 
ASRAFULLA SARKAR AND ANOTHER—- 
PETITIONERS 
versus 
EMPEROR—Opposite Parry. 

Criminal Procedure Code (Act V of 1898), s. 222 (2) 
—Misappropriation cr theft, different charges of, of 
specific articles and of aggregate value of other ttems— 
Misjoinder of charges. 

Where accused was charged on three different 
counts with the theft or misappropriation of specific 
articles committed at different times and with the 
misappropriation of the aggregate of ten items of 
money: 

Held, that the trial was vitiated by a misjoinder 
of charges and should be set aside. [p. 428, col. 1.] 

Babus Dasaratht Sanyal, Debendra Narain 
Battacharjee and Jyotirindra Narain Bagchi, 
for the Petitioners 


JODGMENT.—In this case the petitioner 
Asrafulla was the Seeretary of the M. E. 
School at Pirgunge from 20th Febrnary 1912 
to 7th December 19:4, while the secoud 
petitioner Tasiruddin, who is the son of 
Asrafulla, was the 3rd teacher therein. 

In the present proceedings the “charge 
framed against them was that in the course 
of the year 1914 they had committed 
criminal breach of trust in respect of a 
sum of Rs. 177-149, This sum was the 
aggregate of 13 distinct items, 
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In respect of nine of the thirteen items 
tbe prosecution failed in the Trial Court, 
and in the Appellate Court the prosecution 
further failed in respect of three items out 
of the remaining four. There is left an 
item of Rs. 12-14-6 said to have been 
misappropriated on 30th November 1914. 

It is clear that as regards this item the 
conviction cannot be sustained. Though on 
the face of the charge it appears to be one 
properly framed under the provisions of section 
222 (2) of the Code, yet on closer examina- 
tion, it appears, that is not the case. Three 
of the items relate to articles of moveable 
property, viz., a table-cloth, two window 
frames and a bundle of fencing wire. No 
doubt what is charged purports to be the 
misappropriation of the cost price or proceeds 
` of these articles, but examination of the 
evidence shows that what is alleged is the 
theft of the articles themselves. We have 
then three charges of theft or misappropriation 
of specific articles committed at different times, 
joined with the charge of misappropriation 
of the aggregate of ten items of money. 
There can be no question that this misjoinder 
has vitiated the trial and what we have 
then only to consider is whether in setting 
aside the conviction we should or should not 
direct a retrial. 

The item of Rs. 12-146 represents 
the pay of a teacher named Fatik Chandra 
Adhikary for half the month of October 
1914. This is shown in the acquittance roll 
and cash book as paid on the 80th November 
to the petitioner Tasiruddin. The explanation 
offered is that on his return after the puja 
vacation Fatik foand that his place had been 
filed up, and being in need of money, he 
took this sum, namely, Rs. 8 from Asrafulla 
through Tasiruddin and Rs, 4 odd from 
Lalit Kumar Adhikary, the Head Master, 
On ihe authority then given by Fatik the 
sum due to him was made over to Tasirnddin 
- when the School was in funds. 


As regards this item the prosecution rests 
on the evidence of Fatik Chandra Adhikary 
and Lalit Kumar Adhikary. These men are 
cousins and both have grievances against 
. Asrufulla, Lalit having been superseded as 
Head Master by one Basir Mohammad and 
Fatik having been similarly deprived of his 
appointment. Lalit admits that before he 
gopld return to his home Fatik had to 
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borrow from some individual whom he cannot 
name and Fatik himself made no complaint 
until the 96h March 1916, that is three 
months after Asrafulla had been removed. 
Both again appear to be under the influence 
of the Local Officers of the Tagore Estate, 
who are hostile to the petitioner Asrafulla, 
becanse of his opposition to their demands 
upon the tenantry for enhanced rents. 
Further there appears to have been no 
attempt to conceal the fact that on the 30th 
November, payment was made not to Fatik 
but to Tasir, and to the irregularities in the 
matter of accounts Lalit appears to have 
been a party. f 

Farther the defence is supported by four 
witnesses, of whom one Basir Mohammad, 
now a Sub-Inspeetor of Schools, appears to be 
superior in position to the prosecution witnesses 
Lalit and Fatik. 

In this state of things, having regard also 
to the failure of the prosecution as regards 
all but this one small item, and to the fact 
that these criminal proceedings were begun 
so long ago as the 15th February 1915, we 
are of opinion that this is not a case in 
which we should direct a retrial. 

The petitioners are accordingly acquitted. 
The fines, if paid, will be refunded. 

Convictions set aside, 
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and Mr. Justice Newbould. 
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Itis undesirable that jurymen should have coni- 
munications with strangers upon the subject of a pend- 
ing trial, but the fact that a juryman on his way to 
the Court house or to the waiting room is addressed 
by a stranger some remarks on the case to which he 
does not reply, cannot have the effect of invalidating 
the trial. te 425, col. 1.] 

The mere presence of a Police Officer near the 
Jury room during the jurymen’s deliberations will 
not render the trial invalid, unless it is proved that 
the Police Officer spoke to the jurymen about the 
case or interfered in thoir deliberations. [p. 425, col. 
2] 

It is not desirable that a Policeman should be 
stationed anywhere or in any position in which he can 

hear the deliberations of the jurymen.([p. 425, col. 2.] 

There is nothing wrong in the Clerk of the Crown 

` being sent to the jury-room during their deliberations 
to ascertain from the jurors if they require further 
assistance from Court, especially in complicated cases 
where verdict has to be given on a number of 
charges. [p. 426, col. 2.] 

Quere:—Whether the High Court has jurisdiction 
to interfere under section 491, Criminal Procedure 
Code, with a judgment passed in its Original Criminal 
Jurisdiction in accordance with a verdict of guilty 
returned by the Jury on the ground of discovery of 
irregulartities after verdict. [p. 425, col. 1; p. 427, 
col. 2.) 

Per Sanderson, C. J-A. juryman would be ill-ad- 
vised to communicate, except to his fellow-jurymen, 
what happened in the jury-room and it will be 
dangerous for a Court to rely upon anything except 
the verdict of the Jury. [[p. 427, col. 1.] te 

Reg. v. Murphy, (1869) 2 P. C. 585; 6 Moore P, ©. 
(N. s.) 177; 38 L. J. P, C. 63; 21 L, T. 598; 17 W. R. 
1047; 16 E., R. 693, referred to. 

Per Chaudhuri, J—In respect of trials in the Original 
< Criminal Jurisdiction of the High Court, the right 

of appeal or revision is limited by the Letters Patent, 

clauses 26 and 26. Writs under section 491, Criminal 

Procedure Code, are not granted to persons 

convicted or in execution under legal process, 

including persons in execution of a legal sentence, 
after conviction or indictment in the usual 
course, They are not granted where their effect 
would be to review the judgment of one of the 
superior Courts, which might have besn reviewed on 

a writ of error or where they would falsify. the record 

of a Court which shows jurisdiction on the face of it. 

[p. 428, col. 1.] 

Rey. v. Murphy, (1869) 2 P.C. 535; 6 Moore P, 0, 
(x. s.) 177; 38 L. J. P. C. 53; 21 L. T. 598; 17 W. R. 
1047; 16 E. R. 693; Newton, In re, (1855) 24 L. J. C. P. 
148; 16 0. B. 97; 3 C. L. R. 1122; 1 Jur. (xN. 8.) 591; 
139 E. R. 692; 100 R. R. 630; Rex. v. Suddis, (1801) 1 
East 306; 102 E. R. 119, referred to. 

Where irregularities are discovered after the con- 
clusion of a trial, pointing to a miscarriage of 
justice, the proper course for the aggrieved party is 
to carry the matter to the Crown for remedy. [p. 429, 
col. 1.] 

Queen-Empress v, Fow, 10 B, 176; 5 Ind. Dec, (N, s.) 
502, referred to. 


Mr. N, Sarkar, for the Applicant. 
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JUDGMENT, 


Sanverson, C. J.— This matter came before 
the Court yesterday by way of an appeal 
from an order made by my learned brother 
Mr. Justice Chitty. The application made 
to him was that a Rule might issue to 
the officer in charge of the Alipore Central 
Jail, calling upon him to show causa why 
the petitioner should not be set at liberty 
or brought before the Court to be dealt with 
according to law.- 

The petitioner was tried at the Sessions, 
convicted by a majority of the Jury, and 
sentenced to a term of imprisonment. 

The learned Judge refused the application 
and it was from that refusal that the 
application, which was really by way of 
appeal, was made to us yesterday, 

The ground upon which the application 
was made was that the petitioner was 
illegally and improperly detained at the 
Alipore Central Jail, and, we are asked 
to exercise the jurisdiction, which is vested 
in us by section 491 of the Code of Criminal 
Procedure. 

The first question raised was whether 
this Court had jurisdiction in the circum- 
stances of this case to issue a Rule, in 
view of the fact that the petitioner had 
been tried before a Judge and a Jury, 
that the Jury had given a verdict convict- 
ing him, and the learned Judge had 
passed a sentence upon him in accordance 
with law. It was argued by Mr. Sarkar, 
who appeared for the petitioner, that this 
Court had jurisdiction under that section 
to issue a Rule under the circumstances 
of this case. The point was put to him 
whether this application was notin effect 
really an appeal from the decision of the 
Court by which the petitioner was convicted 
and Mr. Sarkar agreed that in effect it. 
was. The point then arose whether, that 
being so, this Court had jurisdiction in 
view of clauses 25 and 26 of the Letters 
Patent, whereby it is provided that “there 
shall be no appeal from any sentence or 
order passed or made in any criminal 
trial before the Coarts of the Original 
Criminal Jurisdiction which may be ceon- 
stituted by one or more Judges of the said 
High Court”, with the exceptions which 
are specifically mentioned in clauses 25 
and 26.- > < 
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This raises a point of great importance, 


and I should not like to express any. 


definite opinion upon ib until I have the 
advantage of hearing the point more fully 
argued than it was yesterday. I do not 
intend to express any definite opinion upon 
it on this occasion. I desire to make it 
clear that no words of mine should be 
taken to express an cpinion which may 
in any way cut down, curtail or diminish 
the powers of this Court in any shape or 
form. I only mention the point to show 
that it did not escape my mind. The 
reason why I do not intend to express 
any opinion is that upon the facts I am 


clear that even if we had jurisdiction to- 


interfere in this case, we ought not to 
do so. 

Now, the facts upon which this appli- 
cation was made may be divided really 
into three classes: It is first alleged. that 
after Counsel for the defence had finished 
his address, the Jury came out of the Court 
and some of them waited in the jurors’ 
waiting room where there were some 
strangers. One of such strangers said that 
the case was suspisions and complicated 
or words to a similar effect. It is to be 
noted that this was after the speech of 
Counsel for the defence and I presume 
before the speech of Counsel for the prose- 
cution in reply if there was one, at all events 
before the learned Judge charged the 
Jury and before they were directed by 
him to retire to consider their verdict. 
It is highly undesirable that a Jury in 
any case—much more so in a criminal 
case—should have any communicaticn with 
anybody who is not a juryman upon 
the subject-matter of the trial, But the 
mere fact that when the jurors are either 
in a waiting room or perhaps on the way 
to the Court or out of the Court, one of them 
ig addressed by a stranger to whom ap- 
parently the juryman makes no reply or 
whose remarks the juryman does not 
look upon as worthy of consideration, can- 
not have the effect of invalidating a 
trial. : 

The second ground on which the appli: 
cation was based was that after the Judge’s 
charge, the Jury were locked up in the 
jury-room and a Police Officer was present 
in the room throughout and heard their 
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deliberations. The jurymen who had given 
the information in this respect went on 
to say that there was no conversation 
with the Police Officer and that only one 
question was put to the Polize Officer by 
one of the European jurors. It is to be 
noted that the juryman does not even 
go on to say that the Police Officer gave 
any answer to that ‘question and Mr. 
Sarkar, learned Counsel for the petitioner, 
admitted that the question which was 
addressed to the policeman by one of the 
Jurors was in all probability a question 
of no importance—it might have been a 
question about the weather or something 
to tbat effect—a mere casual question 
which evidently had nothing whatever to 
do with this case. It was not even alleged 
that the Police Officer spoke in reply to 
the joryman. The only allegation was 
that one of the jurymen passed a casual 
remark to the Police Officer who was in 
charge, Now in my judgment that cannot 
be said to be any ground for invalidating 


the trial. The section which deals with 
this matter is section 300 of the Code 
of Criminal Procedure. It says: “In cases 


tried by Jury, after the Judge has finished 
his charge, the Jury may retire to consider 
their verdict. Except with the leave of 
the Court, no person other than a juror 
shall speak to, or hold any communieation 
with, any member of such Jury.” There 
is no evidence here that the Police Officer 
who was in charge of the Jary spoke or 
held any communication with any of the 
jurors. With regard to the presence cf 
the policeman in the jury-room, I have 
made enquiries and I ascertain that it is 
in accordance with the practice observed 
in this Court that the Police Officer who 
is put in charge of the Jury generally goes 
into the corridor near the jury-room which 
is so situated that it opens on the corridor 
on one side: There is a door which leads 
from the Court and that door is locked. 
The Police Officer is generally stationed 
in the corridor, with the windows of the 
jury-room opening on tbat corridor. In 
my judgment it is highly undesirable that 
the Police constable should be stationed 
anywhere or in any position in wh‘ch he 
ean hear the deliberations of the jurymen. 
As far as I am concerned, I shall take 
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steps in future that the Police constable 
should be stationed in such a place that 
he cannot hear any part of the deliberations 
of the jurors. - . 


But in this case it is to be noted tha 
it is not suggested that the fact of the 
Police constable being present has in any 
way affected the deliberations of the jurors, 
that he in any way interfered with them, 
or thatthe jurymen had felt inconvenience 
by his presence. No suggestion of that 
kind was wadein the affidavit. I summarize 
it by saying that there is no suggestion 
in the affidavit that the aceused was in any 
way prejudiced by the presence of the 
constable. When T say that it is highly 
undesirable that a Police Officer should be 
present in the jury-room, I am looking 
at the question mainly from the poirt of 
view of the jurymen themselves and I say 
that it ia highly undesirable that anybody 
should be in a position where it is possible 
for him to know the form the deliberations 
' of the Jury-took or what view any particular 
juror expressed about the matter. 


So far as regards the second ground, I can 
see no reason for interference. 

The third ground is that when Mr. Moses, 
who was then acting as the Clerk of the 
Crown, entered the room where the Jury 
had been locked up, he used words which 
were not exactly remembered by the jury- 
men who gave the information but the 
purport of which certainly was that they 
ought to some to a decision by that time 
and that the jurymen understood that 
they were required to expedite matters and 
that the complaint was that they bad had 
enough time already. I said yesterday that 
I would communicate with the learned Judge 
and ascertain what actually took place. I 
anticipated that be had rent the Clerk of 
the Crown—as is frequently done in a case 
like this, which was a heavy case and in which 
the Jury had taken considerable time to con- 
sider their verdict—to enquire if he could give 
them any furtherassistance upon any point, 
and I tind my anticipations are entirely borne 
out by what the learned Judge has said. 
He bas said: “I finished my summing up 
somewtat late in the evening, and the Jury 
retired to consider their verdict. The facts 
of the case were not complicated but there 


` 
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were no less than seventeen charges, t. e. 
forgery, using as genuine a forged document, 
cheating and abetment of those offences, 
in respect of three documents, and a sum 
of Rs. 960. When the Jury had been absent 
for about an hour and ten or fifteen minutes, 
I was anxious as to whether they thoroughly 
understood my direction about the various 
charges. I aecordingly asked the Clerk of 
the Crown to go to them and enquire if they 
wanted further assistance. He returned 
with a somewhat indefinite reply that they 
were still considering their verdict or words 
to that effect. I then requested him to 
go tothem again and call them into Conrt, 
1 too returned to the Court 
at the same time and questioned the foreman. 
From his replies I gathered -that they had 
already dealt with twelve charges and had 
five left to consider. He did not give me to 
understand that they required any further 
direction or assistance from the Court. - They 
accordingly again retired and after a lapse of 
fifteen or twenty minutes returned to Court 
and delivered their verdict on each of the 
seventeen charges. lacceated the verdict of the 
majority (6 to3) and sentenced the accused 
accordingly. My recollection is that the 
Clerk of the Crown only spoke to them twice, 
and though I did not hear what he said being 
in my Chambers, I had no reason to suppose 
that he did more than deliver my message 
on each ceeasion” I have asked the Clerk 
of the Crown if he agrees with what the 
learned Judge has said and he said that that 
was substantially so. I also asked him whe- 
ther he carried ont the learned Judge’s 
directions and he said he did. I then asked 
him whether he did anything more than what 
the learned Judge had asked him todo, He 
said he did absolutely nothing more. There- 
fore, in my judgment, there was nothing 
which was contrary to the practice of the 
Court and propriety. 1 consider that in a 
case like this - which mustnecessarily be some- 
what troublesome in view of the fact that 
there were no less than seventeen charges - the 
learned Judge sas only doing his duty when 
he sent the Clerk of the Crown tothe Jury 
and asked them if he could give them further 
assistance on any of the many points 
which were for their consideration. It 
seems to me that this application is 
totally misconceiyed and is based upon allega- 
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tions which are not ia accordance with the 
facts, 

As regards the other part, the learned 
Judge says: “as tothe presence of the 
sergeant in charge of the Jury in the jury-room 
I have no personal knowledge. No comment 
was made upon itat the time, either in this 
case or iu any of the other cases in this last 
calendar.” 

In dealing with the question of the Police 
Officer," I ought to have mentioned that the 
form of the oath a Police Officer is required 
to take is this: “You swear that you shall 
well and truly keep this Jury in a convenient 
and private place. 
one to speak to them, neither shall yon speak 
with them unless if they are asked by the 
Court whether they are agreed upon their 
verdict. So help you God.” 

We have only the information which has 
been laid before us on behalf of the peti- 
tioner in this case, and he doesnot suggest 
any facts to show that the Police Officer did 
not act in accordance with the oath. 

Finally, I draw attention to the fact that the 
application is based upon information which 
is alleged to have been given by three of the 
jurymen to the brother of the petitioner. I 
think that the Jury are ill advised to talk 
with anybody except their fellow-jurymen 
about the case. Whether the case is still going 
on or after the case is over, I think the Jury 
would be ill-advised to have communication 
with anybody except their fellow-jurymen as 
to what happened in the jury-rcom; whether 
the Court ought to listen to allegations made 
by individual jurors after they have given 
their verdict in such a case as this, I have 
considerable doubt, Butin order that there 
should be no suggestion that the accused has 
not had fall bearing and consideration in 
this case, we have accepted the affidavit 
which was based upon the statements of these 
individual jurymen. Upon the question 
whether we ought to accept the statements 

‘of individual juarymen I wonld refer to what 
was said by Sir William Erle, to which my 
attention has been drawn by my learned 
brother, Mr. Justice Chaudhuri, in 
Reg. v. Murphy (l). the passage to 
which I refer being at page 549, where. he 
says: “There is also the farther objection, 

(1) (1863) 2 P. C. 535; 6 Moore P. O, (x. 8.) 177; 88 
abe. P. 0. 53; 21 L. T. 698; 17 W. R. 1047;16 E. R. 
6 
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informant had been cne 
Courts here have 


that the supposed 
of the jurymen and the 
at times expressed a reluctance, which we 
consider salutary, against receiving the 
separate statements of any of the individuals 
who had in combination formed a Jury, in 
order to impeach the verdict.” This is in 
accordance with the expression of opinion 
given by many learned Judges in the Courts 
in England. Since the case was argued 
yesterday I have had notime to search for 
the cases myself, but I haveno doubt that 
there can be found in the books expressions 
of opinion in even stronger language than 
that used by Sir William Erle in the case to 
which I have referred. Itis a dangerous 
thing fora Court to rely upon anything 
except the verdict of the Jury, and we might 
get into serious difficulty, if we were to listen 
to the statements of individual jurymen 
made to this or that person, after they had 
performed their duty and delivered their 
verdict. 

However, in order that there might be, as 
I have said, no suggestion that the accused 
had not received justice in the case we admit- 
ted the statements,and we have considered 
them. In my judgment, there is no ground 
in the petition which would justify ns in 
interfering in this case. Therefore, we refuse 


` to grant a Rule and dismiss the appeal. 


Newsoutp, J.—I agree with my Lord, 
the Chief Justice. 

CHAUDHURI, J.—I agree with the judgment 
just delivered by the learned Chief Justice 
and hold that the appeal must be dis- 
missed. : 


1 entertain very great doubt whether 
section 491 of the Criminal Procedure 
Code isat allapplicable toa case of the 
character which was put before Mr. Justice 
Chitty. I am inclined to hold that it is not. 
The reasons why I do not express myself 
firstly, it is not neces- 
sary todo so having regard to the facts of 
the case; and secondly, because this question 
was not fully argued before us. 

So far as trials in our Original Criminal 
Jurisdiction are concerned, the right of 
appeal or revision is limited by the letters 
clauses 25 and 26. Section 491, 
Criminal Procedure Code, appears in a 
chapter headed “Directions of the nature 
of a habeas corpus.” I think it is wel] 


425 
In the matter of BONOMALLY GUPTA, 


established that a writ of that nature is not 
granted to persons convicted or in execution 
under legal process, including persons in 
execution of a legal sentence after convic- 
tion on indictment in the usual course, It 
is not granted where the effect of it would 
ba to review the judgment of one of the 
superior Courts,. which might have been 
reviewed on a writ of error, or where it would 
falsify the record of a Court which shows 
jurisdiction on the face of it. I may refer to 
the case of Inre Newton (2). Inthatcase 
npon an indictment charging felony com- 
mitted within the jurisdiction of the Central 
Criminal Court, a prisoner who had pleaded 
“not guilty” was tried, convicted andsentenced 
to imprisonment. After sentence an appli- 
cation was made to the Court for a writ of 
habeas corpus for his discharge upon an 
affidavit showing that the offence was not 
committed within the jurisdiction as alleged. 
It was held by the learned Judges that the 
record was an estoppel, and the writ was 
refused, Jervis, C. J., in delivering his 
judgmentsaid: “No doubt, in some respects, 
this is a case of importance; but no authority 
has been cited to show that we can enter- 
tain the application,” “and the reason for 
no authority having been cited is, most pro- 
bably, that the point was never before 
raised, because there is nothing in it.” 
Justice Cresswell held, “if the Court enter- 
tained an application of that character, it 
should next be asked to inquire into the 
truth of any other fact averred upon an in- 
dictment and found by the Jury, whick after 
trial, ib might be said, had not been proved.” 
The Judges agreed that there was no 
authority to warrant interference by the 
issue of such a writ. I may also refer to 
the case of Rea. v. Suddis (3). There Lord 
Kenyon, ©. J., said: “We are not now sitting 
as a Court of Error to review the regularity 


of their proceedings, nor are we to hunt. 


after possible cbjections.’’ Justice Grose 
held, “It is enough that we find such a 
sentence pronounced by a Court of com- 
petent jurisdiction to enquire into the offence, 
and with power to inflict such a punish- 


(2) (1855) 24 L. J. O. P. 148; 16 ©. B. 97; 30, D. 
R. 1122; 1 Jur. (N. s.) 591; 139 E, R. 692; 100 R. R, 


630. 
(3) (1801) 1 East 306; 102 E. R. 119. 
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ment, As to the rest we must, therefore, 
presume omnia rite acta.’ Justice Lawrence 
held, “It is enough that the Court kad 
authority to award such a sentence.” The 
return was, that the party was detained in 
custody, under the judgment of such a 
Court, which was the usual return and 
sufficient. Justice Le Blanc, in answer 
to the objection that it did not appear 
that the party had been charged with the 
offence of which he had been convicted, 
said, “It is sufficient for the officer having 
him in his custody to return to the writ 
of habeas corpus that a Court having a 
competent jurisdiction had inflicted such a 
sentence as they had authority todo, and 
that he holds him in custody under that 
sentence.’ When the return states thai 
the party who is alleged to be wrongfully 
detained is in execution of a sentence on 
indictment of a criminal charge, the return 
cannot be controverted. That seems well 
established in English cases. No case has 
been cited before us which supports such 
an application. 

As regards irregularity in the proceedings 
not discovered till after verdict, I may 
refer to the case of Reg. v. Murphy (1) 
In that case after conviction and sentence 
of death passed and judgment entered 
upon the record an application was made 
to the Supreme Court, sitting in bane, 
for a Rule for a venire-de-novo on an 
affidavit which stated that one of the Jury 
had informed the deponent that pending 
the trial and before the verdict, the Jury 
having adjourned to an hotel had access 
to newspapers which contained a report of 
the trial as ib proceeded, with comments 
thereon. The Supreme Court made the 
Rule absolute, considering that there had 
been a mistrial, and ordered an entry to 
be made on the record of the cirenmstances 
deposed to, that the judgment on the verdict 
should be vacated and a fresh trial had. 
On appeal to Her Majesty in Council, the 
Judicial Committee held that the order for 
vacating the judgment and for a venzre-de-novo 
must be reversed: In delivering their Lord- 
ships’ judgment Sir William Erle said: | 
“ Their Lordships consider that the present 
ease is in substance an attempt, by the 
exercise of a discretion, to grant a new trial 
on the ground that the conviction was 
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considered to be unsatisfactory by reason 
of some irregularity in the conduet of the 
trial.” “If irregularity occurs in the conduct 
of a trial not constituting a ground for 
treating the verdict as a nullity, the remedy 
to prevent a failure of justice is by 
application to the authority with whom rests 
the discretion either of executing the law or 
commuting the sentence.” 

In answer to an observation made by 
the learned Chief Justice to the effect that 
after the conclusion of a trial and conviction 
when there was no appeal or revision allowed 
in law the proper authority ta remedy a 
wrong was the Crown, Mr. Sarkar said that 
was a matter of- grace ” and the accused 
could not goup to the Crown asa “matter 
of right.” He relied upon section 491 as 
giving him the right to question the 
validity of the conviction, He admitted 
that he was practically asking for an appeal 
against the conviction The law, as it stands, 
does not allow an appeal and the accused 
cannot have “one indirectly in this way. 
When there has been a miscarriage of 
justice as alleged in this case, the proper 
course is to carry the matter to the Crown 
for remedy. In addition to the case above 
cited I may also refer to among others 
Queen-Empress v, Fox (4), in which Sir 
Charles Sargent, C. J., said: “If an error 
has been committed in the order which is 
sought to be reviewed, the proper course 
will be to apply to the Government, who, 
if they are convinced that there has been 
an error, will, no doubt, exercise their 
prerogative of remitting the sentence which 
has been passed.” ; 

[ have explained why I am inclined to 
hold that this Court has no jurisdiction in 
a matter. of this character, under section 
491 of the Criminal Procedure Code. Upon 
the facts, however, it is not necessary to 
base my decision upon that view of the 
law. : hi 

Application dismissed. 


(4) 10 B. 176; 5 Ind, Dec. (x. s.) 502. 
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ALLAHABAD HIGH COURT. 
OURIMENAL Reviston No. 783 or 1916, 
December 19, 1916. 
Present:__Mr. Justice Piggott and 
Mr. Justice Walsh. ii 
TAPESHRI PRASAD-—APPLIGANT 
: versus 


EMPEROR—Opposire Party 

Penal Code (Act XLV of 1860), ss. 161, 884, 202— 
Offences under ss.161, 384—-Proof, nature of— Witnesses, 
position of—Accomplice—Evyidence—Facts establishing 
guilt, nature of —Defence—Alibi—Burden of proof, 

In a case under section 161, Indian Penal Code, it 
is not necessary for the prosecution to show how the 
illegal gratification came to be demanded or obtainod, 
so long asit can be clearly established by evidence 
that it was obtained. In a charge under this sec- 
tion the principal witnesses for the prosecution are 
necessarily guilty of abetment of the offence with 
which the accused person is charged and their 
evidence must be put on the footing of the evidence 
of an accomplice. If, however, the prosecution 
witnesses seek to evade this position by represent. 
ing themselves as helpless victims of extortion com- 
mitted by a person in a position of authority, then 
what they are seeking to prove is, not an offence 
under section 161, Indian Penal Code, but an offence 
under section.364, Indian Penal Code, and it becomes 
material for the Court to satisfy itself that the person 
accused did pul the complainant or complainants in 
fear of injury with the object of inducing them to 
pay him money. [p. 430, col. 1.] f 


` Per Walsh, J.—Facts to establish guib ought to 
carry conviction. [p. 432, col 1.] 3 


Where if is common ground between the prosecu- 
tion and the defence that a crime has been committed 
and the accused sets up an alibi, the burden is on 
him to get rid of the evidence for the prosecution 
which identifies him with the commission of the 
crime; but when it is not common ground between the 
prosecution and the defence, it is a misdirection on the 
part of the Magistrate to treat the defence as a mere 
question of alibi. [p. 432, col. 2.] 


Criminal Revison against the order of the 
Sessions Judge, Cawnpore, dated the 25th 
September 1916. 


Mr. W. Wallach, for the Applicant. 
JUDGMENT, 


P.ecort, J.—In this case Tapeshri Prasad, 


head constable of Polite employed at Police 
Station Bilhaur,, was tried by a Magistrate 
of the first class at Cawnpore on charges 
framed under sections 202 and 161, Indian 
Penal Code. He was found guilty and 
concurrent sentences of imprisonment were 
passed. His appeal having been dismissed 
by the Sessions Judge of Cawnpore, Tapeshri 
Prasad applied to this Court for revision, 
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The learned Judge of this Court before 
whom his application was made found on 
examination of the judgment of the Sessions 
Court that, if the prosecution story was true, 
the offence committed was rather one of 
extortion under section 384, Indian Penal 
Code, than one of receiving an illegal 


gratification under section 161 of the same. 


Code. From this point of view the sentence 
passed appeared inadequate, in the event of 
the facts alleged against the head constable 
being established. Notice was accordingly 
issued to Tapeshri Prasad to show cause why 
the sentence passed upon him should not be 
enhanced, or other suitable order passed. It 
has, therefore, been our duty to consider the 
facts of the ease as disclosed by the evidence 
and to make up our mind whether the guilt 
of the accused, either under section 161 or 
section 3884, Indian Penal Code, was 
satisfactorily established. We may say at 
once thatit does not seem to us easy to 
apply the provisions of section 202, Indian 
Penal Code, to the alleged facts of this case. 
As regards secticns I16l and 384, Indian 
Penal Code, there can be no doubt that the 
two offences, when committed by a public 
servant in the position of a head constable, 
are apt to shade into one another by a 
slight gradation. Atthe same time the distinc- 
tion between them requires to be borne in 
mind. Inacase under section 161, Indian 
Penal Code, on theone hand, it is not necessary 
for the prosecution to show how the illegal 
gratification came to be demanded or 
obtained, so long as it can be: clearly estab- 
lished by evidence that it was obtained. At 
the same time, in a charge under this section, 
it is to be remembered that the principal 
witnesses for the prosecution are necessarily 
guilty of abetment of the offence with which 
the accused person is charged and their 
evidence must be put on the footing of the 
evidence of an accomplice. If, however, the 
prosecution witnesses seek to evade this posi- 
tion by representing themselves as helpless 
victims of extortion committed by a person 
ina position of anthority, then what they 
are seeking to prove is, not an offence under 
section 161, but an offence under section 
384, Indian Penal Code, and it becomes 
material for the Court to satisfy itself that the 
person accused did put the complainant or 
complainants in fear of injury, with the 
object of inducing them’to pay him money. 
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That is to say, in connection with a charge 
under this section, the Court requires to be 
satisfied, not merely that money passed from 
the complainant to the accased, but that the 
prosecution story as tothe manner in which 
the money was demanded and obtained is 
substantially true. In the view which I 
am disposed to take of the facts of the present 
case, these considerations are material. 

The essential facts may be stated as 
follows. It appears that Dwarka and Ganna, 
residents of a village called Chowbigahi in 
the neighbourhood of Bilhour Police Station, 
had entered’ into a partnership for the 
cultivation “of a certain field. On the 2ist 
of October 1916 something happened, in or 
about the said field, between Dwarka and 
Musammat Goura, wife of Ganna, which 
created a considerable ‘amount of scandal in 
the village. The woman says what took 
place was an attempt on her honour on the 
part of Dwarka, which was frustrated by 
ber resistance and by the opportune arrival 
of witnesses. Obviously, in a case of this 
sort, the woman concerned scarcely says any 
thing else, and in this particular case one 
thing which is quite clear from the evidence 
produced is that Musammat Goura has 
entirely failed to establish ber allegations. 
The witnesses named by her as having arrived 
onthe scene in time to rescue her either were 
not produced at all, or flatly contradicted the 
story told by her. For the purposes of this 
case, therefore, we are justified in assuming 
that Musammat Goura’s story was untrue, and 
that what happened in the field on the day in 
question was something different. The 
position of the injured husband in a case 
of this sort is always a difficult one, and 
obviously Ganna was somewhat at a loss 
as to what he ought to do. He is said 


to have spent time in consulting his 
zemindar, and it is quite possible that 
the scandal may have been referred _to 


the zemindar for adjustment. It is fairly 
clear that Ganna was not anxions to 
invoke the assistance of the Police. There 
is on the record an admission by Tapeshri 


Prasad himself, which I think is almost 


certainly a true admission, to the effect 
that he happened to visit the village of 
Chowbigahi somewhere in the course of the 


night between the 22nd and 28rd October 
1916. He would probably find the whole ` 
village full of talk about the scandal 
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regarding Dwarka and Ganna’s wife. It 
is one of the minor difficulties of the 


administration of justice in this country 
to persuade Police Officers of a certain 
glass that it is not a part of their 


official duty to interfere with the illicit 
amours of the poor; that the head constable 
Tapeshri Prasad did take it upon himself 
to interfere is, I think, fairly certain. I 
think it is satisfactorily proved that Ganna, 
and some persons put forward by him as 
witnesses, were directed to come to the 
Police Station on October the 23rd. Matters 
then took a curious turn, and one of 
the points in, the case to my mind is 
that the learned Magistrate, who has tried 
the case with great care and pains, has 
failed to appreciate the full significance of 
the fact that the presence of the Circle 
Inspector in Bilhour Police Station on the 
morning of Ostober 23rd was a vital 
cireamstanee in determining the subsequent 
course of events. Whatever may have been 
Tapeshri Prasad’s original intention, when 
he insisted on this alleged case of assault 
upon Musammat Goura being reported at 
the Police station, ib seems fairly clear 
that his plans were thrown into confusion 
by the accidental presence at the Police 
Station of an officer of the standing of 
the Circle Inspector. It is presumably for 
this reason that the parties concerned 
were kept away from the Police Station 
and that negotiations took place on. the 
23rd and 24th October, either at a certain 
house in the town of Bilhour, or at the 
private residence of Tapeshri Prasad, 
‘opposite the entrance to the Police Station. 
The story told by the prosecution witnesses 
is confused and doubtful in a great 
variety of points. I am quite satisfied 
that whatever did actually take place has 
been distorted by the prosecution witnesses 
out of all real likeness to the facts. I 
strongly suspect that thia distortion of 
facts begins at the very outset, by ascribing 
certain events which actually took place 
in the village of Chowbigahi on the night 
of October the 22nd to the night of 
October the 23rd. The proceedings of the 
head constable in connection with the 
whole affair are certainly open to adverse 
comment and such as might be taken 
proper notice of departmentally. What 
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we have to decide, however, is whether if 
is proved by reasonably satisfactory evidence 
that he demanded money from Ganna and 
two other persons, under threat that if 
they refused to pay they would be prosecuted 
under section 1642, Indian Penal Code. The 
story as told is full of improbabilities. The 
two witnesses from whom it is alleged 
that smaller sums of money were extorted 
must have known that they had done 
nothing upon which such a charge could 
possibly be based. Ganna must have known 
that no formal report on his part had 
been recorded at the Police Station, and 
that his prosecution on the strength of 
any information which he may have laid 
before the head constable ontside the 
Police Station was extremely unlikely. Ganna 
stands discredited by the fact that, on a 
later date, he presented a petition in the 
Court of a Magistrate exonerating the 
head constable Tapeshri Prasad from all blame 
in this matter and protesting that pressure 
was being brought to bear on him by a 
Police Officer of superior rank to make a 
false statement. against the said head 
constable. This part of the case cannot 
be explained away in the manner in 
which it was sought to do in the Courts 
below. The defence endeavoured to obtain 
the evidence of the Magistrate before 
whom Ganna’s petition was presented, 
When it was found that this evidence 
could not conveniently be obtained without 
a certain amount of delay, the accused 
was induced not to press for a further 
adjournment by a sort of undertaking on 
the part of the Trying Magistrate that 
everything which he desired to prove 
by means of the Magistrate’s evidence 
would be assumed in his favour. The 
prosecution must, under the circumstances, 
be regarded as bound by this undertaking. 
If the Trying Magistrate subsequently 
came to feel any donbts on the point, 
he should have used his powers under 
the Code of Criminal Procedure to summon 
and examine the Magistrate for his own 
satisfaction. As a matter of fact I have 
not the slightest doubt that Ganna was 
aware of the contents and purport of the 
petition which be presented before the 
Magistrate. If Ganna had come into 
Court and honestly stated that he had 
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paid money to the head constable in order 
to obtain assistance from the latter by 
way of favourable consideration of. the 
complaint which he wished to make against 
Dwarka, and if he had deposed frankly 
that bis petition in the Magistrate’s Court 
was obtained from him by a refund of 
the illegal gratification thus paid, I should 
have been very much disposed to believe 
him. Ganna, however, has deposed to 
nothing of the sort, and I do not think 
that ib would be fair to convict the accused 
on mere. suspicion that some such theory 
as the above seems to fit in with the 
established facts of the case. In my 
opinion the evidence for the prosecution, 
as evidence of the commission of an 
offence punishable under section 354, 
Indian Penal Code, is utterly discredited, 
and I am {nob prepared to hold that 
any such offence was in fact committed. 
On the other hand, it is certainly 
unsatisfactory that the accused should 


“have been convicted of an offence under 
section 161, Indian Penal Code, upon 
evidence which, if it is true ab all, 


establishes the commission of another and 
a different offence. For these reasons I 
would accept this application in revision, 
discharge the notice issued by this Court 
in connection with the proposed enhancement 
of sentence, seb aside the orders of the 
Magistrate and of the Sessions Court and, 
formally acquitting Tapeshari Prasad of 
the offences charged, direct his release. 
Watsa, J.—I agree. The least one can 


say abont this case is that the fasts 
leave one in a state of doubt. Facts to 
establish guilt ought to carry conviction, 


It is for the lower Courts to decide facts 
and if the reason which the Magistrate 
has given for his finding had carried 
conviction, I should bave considered that 
it was a matter for him and not for us. 
In two respects the judgment of the Magis- 
trate lays itself open to criticism, whish I 
regret to say is not infrequent in this Court. 
The accused was convicted of two offences. 
Applied to the facts in this case they involve 
this finding that under section 202, Indian 
Penal Code, he had reason to believe that an 
offence had been committed by Dwarka, 
while at the same time under section 182, 
it was alleged that he believed that the 
persons who accused Dwarka wag making 
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a false report. These two states of mind 
are totally inconsistent with one another. 
They are not impossible, but in alleging 
them side by side the prosecution committed 
itself to a somewhat strange proposition. I 
fail to find any indication in the judg- 
ment that the Magistrate realized that 
state of things or gave any explanation 
as to how at the.same time the accused 
had reason to believe that Dwarka had 
committed an offence and yet believed that 
the person who made a report against 
Dwarka was making a false report. Tha 
other matter relates to the following 
sentence which I find in the judgment: 
“Without rebutting the evidence for the’ 
prosecution the defence attempted to meet 
the case by setting up an alibi.” This 
sentence is a contradiction in terms. If I 
am charged to-day with bribing some- 
body in Cawnpore, the fact that I am 
sitting in Allahabad rebuts the case for 
the prosecution. And to say in this case 
that the defence did not rebut the 
evidence for the prosecution is to fall into 
a complete misapprehension of the issue 
which the Magistrate had to decide. Having 
stated, I think incorrectly, that the defence 
was a mers alibi the Magistrate went on 
to use an expression, which I -deprecate 
and which is not infrequent in judgments 
which come up for review in this Court. 
He proceeded to say that alibi evidence 
should always be regarded as unsatisfactory. 
Now it is true that where it is admitted 
that arf offence like dacoity or rape has 
been committed, that is to say, where it 
is common ground between the prosecution 
and the defence that a crime has been 
committed, the burden, no doubt, is on the 
accused to get rid of the evidence for 
the prosecution whish identifies him with 
the commission of the crime, and itis in 
that way that the defence which is. often 
put forward is described as a mere ques- 
tion of alibi and which no doubt in many 
cases fails. But when the fact alleged. by 
the prosecution, as in this case the 
bribery itself is in dispute, that is to 
say, itis not common ground between the 
prosecution and the defence, it is I think a 
misdirection on the part of the Magistrate 
to treat the defence as a mere question of 
alibi. Tt was not a mere question of akibt, 
There was an Official record in the diary of 
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the Folice Station itself inconsistent with 
the allegation of the prosecution, and the 
burden was on the prosecution to establish 
the fact tbat bribery had been attempted 
or committed, lt is a little unfortunate that 
the Magistrate should have thrown the 
burden on the defence in the way he has 
done and rather assuming that the offence 
had been committed, proceeded to cricicise the 
defence of alibi and to destroy it. He seems 
to have overlooked the fact that inasmuch 
as the case for the prosecution involved an 
- assertion that the entries inthe diary were 
false, it also involved an assertion that they 
were false either to the knowledge of the 


Circle Inspector or as the _result.of neglect - 


of duty on his part. It seems to me that 
this aspect of the case has not been consider- 
ed. on. behalf of the defence at all. On this 
ground I should. not adopt the finding of 
fact of the Court below. The case is so full 
of doubt that the conviction is unsafe. 

By. tae Covurr—The application. in 
revision is allowed, the Rule issued by this 
Court in connection with.the proposed 
enhancement of the sentence is discharged, 
the orders of the Magistrate and of the 
Sessions Court are set aside and the 
applicant, Tapeshri Prasad, is 
acquitted of the offences charged and is 
ordered to be released forthwith. 

Application allowed; Rule discharged. 


PATNA HIGH COURT. 
CriminaL Revision No 96 or 1916. 
May 19, 1916. 

Present:— Mr. Justice Roe and 
Mr, Juatize Jwala Prasad. 
RAHMATULLA AND otaers— 
` APPLICANTS 

Versus 


EMPEROR—Oprosits Party. 
Penal Code (Act XLV of 1880), ss. 71, 353—Railways 


Act (IX of 1890}, 8. (01—General Clauses Act: (X of- 


1897), s.-26—Offences,.one act constituting two, under 
different luws— Conviction for both offences, legality of, 
When one act constitutes two offences, separate 
punishment for each offence can only be inflicted, if 
both offences aro against tho same law. A 
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Where the accused by one act endangered the lives 
of the public and committed an offence under section 
101 of the Railways Act: ` 

Held, that the one offence being under the Penal 
Code and the other under the Railways Act, the 
accused could only be convicted of one offence, and 
the conviction and sentence under the latter Act, 
therefore, could not stand. 


Criminal revision against an order of the 
District Magistrate, Purneah, dated the 3lst 
March 1916, confirming that of the Magis- 
trate, Purneah, dated the 30th March 1916. 

Mr. M. Yunus, for the Applicant. 
> Mr. Sultan Ahmad (Deputy ‘Government 
Advocate), for the Crown. 

JUDGMENT.—This Rule must be made 
absolute. Section 71 itself indicates that. 
when one act constitutes two offences, 
those offences must, if it is desired to inflict 
separate punishment for each offence, be 
offences against the same law. Section 26 
of the General Clauses Act makes the point 
still more. clear. In this case the accused 
by one act resisted the Police and endanger. 
ed the lives of by-standers. Qne offense i 
undér the . Penal Code, and the other 
under the Railways Act. The conviction and 
sentence under the Railways Act must be set 
aside. The conviction under section. 353 of 
the Penal Code will stand. 

Order modified. 


‘LOWER BURMA CHIEF COURT. 
_ Crrauva. Revision No. 208-B or 1916, 
January 15, 1917, 
-Present:— Mr. Justice Parlett. 
MAUNG KALA—Cosecarnant —APPLICANT 
versus 


NGA KIN MYA—AccusED— RESPONDENT, 

Criminal Procedure Code (Act F of 1898), s. 200—- 
Penal Code Act.XLV of 1860), s- 497—Adultery—- 
Desertion by wife for one year—Divorce—Complaint, 
dismissal of—Procedure. _ 

The desertion of the husband by the wife for one 
year does not ipso facto dissolve the marriage tie. Lp. 
434, col. 1.] 

Thein Pe v. U Pet, 3 L. B. R. 175, referred to. 

A complaint under section 497 of the Penal Code 
should not be dismissed simply becunso it appears 
that the complainant and his wife have been living 
apart for more than a year previous to the 
complaint, [p. 434, col. 1.) 
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Review of the order of the Second Addi- 
tional Magistrate, Paungde, dated the 3rd 
April 1916, passed in Criminal Regular No. 
165 of 1916, ` 

ORDER.—The facts alleged by the com- 
plainant were that his wife left his house in 
Nadaw 1276 (about December 1914) and 
returned to ber parents’ house. In Tabodwe 
1277 (about February 1916) the accused 
went away with her to Lemyetna in the 
Henzada District and lived with her there 
as man and wife. The complainant stated 
that so far from having divorced his wife, 
he frequently went and called her to return 
to him without suecess; that the accused 
having worked with complainant for the 
last two years and having quite recently 
boarded with him, knew that the woman 
was complainant’s wife. The latter filed a 
complaint against him for adultery, which 
was dismissed and an application to the 
District Magistrate to order’ further enquiry 
was unsnecessful, < i 

_The grounds on which the Magistrate 
dismissed the complaint was that the 
parties having lived apart for over a year, 
the question arose as to whether they were 
still husband and wife which could best 
be decided in a Civil Court. That desertion 
of the husband by the wife for one year 
does not zpso facto dissolve the marriage tie 
has been ruled in Thein Pe v. U Pet (1), 
and that decision is binding on the Civil 
Courts of Lower Burma. The complainant 
has denied that there has been any divorce 
since the year elapsed and whether the 
accused will raise any such defence it is 
at present impossible to say. Ib is clear, 
however, that on the allegations in the 
complaint and in his examination under 
section 200, Civil Procedure Code, the 
complainant was entitled to the issue of 
process. I set aside the order dismissing 
the complaint and direct the Magistrate to 
proceed with the case according to law. 

Order set aside; Case remanded, 


(1) 3 L. B. R. 175. 


INDIAN OASES, 


{1917 


PATNA HIGH COURT. 
Criminat Revision No, 399 or 1916. 
January 28, 1917, 
Fresent:—Mr. Justice Atkinson. 
JATAN SINGH AND orHers— 
lst Par1y— PETITIONERS 

Hi VETSUS 
DUKHIA SINGH AND ANOTHER— 
2ND PARTY— OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), s. 145—- 
Omission to add person as party to proceeding— Juris- 
diction, absence of— Magistrate, duty of, to hear pai ties, 

No Magistrate has any right to debara subject 
from exercising his right of audience given to him by 
Statute, [p. 486, col. 1.] 

Clause (4) of section 145 of the Criminal Pro- 
cedure Code throws upon the Magistrate conducting 
an enquiry under that section, the obligation to hear 
parties and whether there is documentary evidence 
before him or not, the section expressly gives to the 
parties a right of being heard. [p. 486, col. 1.] 

The failure of a Magistrate to add a particular 
person as a party to proceedings under section 145 of 
the Criminal Procedure Code does not involve an 
absence of jurisdiction in the Magistrate to hear the 
parties and arrive at a determination as to which of 
the parties is entitled to possession of the land in 


dispute. [p. 486, col. 1.] 
Krishna Kamini v. Abdul Jubbar, 30 O. 168;6 C. 


W. N. 787, referred to. 

Criminal revision against an order of the 
Sub-Divisional Magistrate, Sitamarbi. 

Sir Ali Imam (with him Messrs. Lakshmi 
Narayan Sinha, Raghunath Sinha and Bour 
Chandra Pal), for the Petitioners. 

Babu Nersu“Narayan Singh, for the Opposite 
Party. 

JUDGMENT.—This case comes before me 
from the order made by Mr. Cousins, the Sub- 
Divisional Magistrate of Sitamarhi. within the 
District of Muzaffarpur, ina proceeding under 
section 145 of the Code of Criminal Pro- 
cedure. The proceeding was instituted on 
the £9th of July 1916; the hearing took 
place on the 18th October; and the order 
of tke Sub Divisional Magistrate is dated the 
2nd November 1916. By that order the 
Sub-Divisional Magistrate has confirmed the 
possession of the opposite party whom he held 
to be in possession cf the land in dispute. 
The land in dispute consists of a holding 
of several plots amounting to 5 bighas odd. 
Rival claims to possession of this land 
were put forward by the petitioner on one 
hand and by the opposite party on the other. 
The main contention“ before me was as to 
whether the order of .the Sub- Divisional 
Magistrate dated the 2nd of November 1916 


Vo). XXXVIII) 
JATAN SINGH V. DUKHIA SINGH. 


should be set aside, on the ground that a 
person who was a party concerned within the 
meaning of section 145, sub-section (i), of 
the Code of Criminal Procedure was not 
made a party to the proceeding. And, secondly, 
on the ground that the Sub-Divisional 
Magistrate declined to hear a party within 
the meaning of sub-section (4) of section 
144. The facts which need be stated are the 
following :— 

it appears that. Mr. Lakshmi Narayan 
Singh purchased on behalf of his two minor 
sons a proprietary share in the villages of 
Mahadeo and Din Chapra,and the holding 
in- dispute is within the ambit of his pur- 
chase and-has been in his possession as 
guardian of his minor children. The pur- 
chase by Mr. Lakshmi Narayan Singh 
purpuristohave beenmadeonthe 26th of May 
1910. The petitioners first party are servants 
or employees of Mr. Lakshmi Narayan Singh 
and they are alleged to have been manag- 
ing the property for him, or so much of 
the holding of 5 bighas as remained in his 
possession. Admittedly a portion of the 5 
bighas has been snb-let to tenants on the 
bataz system. The parties of the second 
part or opposite party claim to be entitled 
to the lands in dispute under a’ kabuliyat 
dated the 12th of the July 1915. Accordingly 
as there was a likelihood of a breach of tha 
peace, a report was made by the Police 
Officer to the Sub-Divisional Officer and the 
Sab-Divisional Odicer instituted a proceeding 
under section 145. Mr. Lakshmi Narayan 
Singh contends that he wasa party con- 
cerned, being guardian of his minor children 
and that thus he should have been added 
with the petitioner as one of the parties 
of the first part. A written statement was 
filed on behalf of the petitioner on the 24th 
of August 1916 and in that written statement 
it is clearly stated that Mr. Lakshmi Narayan 
Singh was a party concerned within the 
meaning of sub-section (1) of section 145; 
and the Magistrate might very properly 
have exercised his discration at thatstazge 
and added Mr. Lakshmi Narayan Singh as a 
party However, he did not do so; and noappli- 
cation was made to him to add Mr. Lakshmi 
Narayan Singh as a party. Thus the Magis- 
trate had before him the representatives 
of,the guardians of the minors who claimed 
to be in possession of the landsgin dispate; 
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and he also had before him the rival claim 
of the opposite party who claimed under a 
deed dated the 12th July 1916. Personal- 
ly had I been in the position of the Sub- 
Divisional Magistrate, I would have, on the 
fasts disclosed by the written statement, 
added Mr. Lakshmi Narayan Singh as party 
because, in my opinion, the written state- 
ment disclosed facts which established that 
he was a ‘person concerned.’ However, the 
proseedings went on without Mr. Lakshmi 
Narayan Singh being added as a party, and 
the question now is whether, Mr. Lakshmi 
Narayan Singh not having been added as 
a party, the Magistrate had no jurisdiction to 
proceed with the case or acted in excess 
of his jurisdiction in not adding him asa 
party of,the first part. It must be remember- 
ed that no application whatsoever was 
made at any stage of the proceeding prior 
to the hearing to have Mr. Lakshmi 
Narayan Singh added as a party; and 
although, as I have said, I would myself 
have added him as a party on the facts 
disclosed by the written statement, yet the 
fact that he was not so added does not 
to my mind affect the order of the Magis- 
trate under section 145 of the Code of 
Criminal Procedure. In the case reported 
as Krishna Kamini v. Abdul Jubbar 
(i) Hill, J., who delivered the judg. 
ment of the Court, says at page 200: - 
“Tn certain instances indeed the Magistrate is 
authorized himself to take possession so that 
none of the parties concerned may have 
possession, until a Civil Court had decided 
upon the right, But, be this as it may, 
questions of misjoinder or non-joinder of 
parties do notordinarily go to the juris- 
diction. A Magistrate would no doubt be 
acting without jarisdiction, if he entered 
upon his enquiry without having issued the 
orders contemplated by clause (1) of the 
section. But questions of whether A ought 
to have been added as being a person likely 
to be affected by the proceeding or B omitted 
as not being soneerned in it, or whether 
O was added at too late a stage, and such 
like, are questions of procedara by which, 
in my opinion, the jurisdiction of the Magis- 
trate is not affected.” Accordingly I hold 
that the failare to add Mr. Lakshmi Narayan 


(1) 80 0. 165, 60. WON. 937 


433 
SAIF-UD-DIN t. EXPEROR, 


Singh as a party to the proceeding did not in- 
volve an absence of jurisdiction in the Magis- 
trate to hear the parties and arrive at a 
determination as to which of the parties were 
entitled to possession of the land in dispute. 
With regard to the second ground put for- 
ward by the petitioner that the learned 
Magistrate declined to hear Mr. Lakshmi 
Narayan Singh on behalf of the petitioners, 
the facts stated in paragraph 13 of the 
petition are not denied by the Sub- Divisional 
Magistrate. Infactthe learned Magistrate 
states that the allegations made in paragraph 
13 are substantially correct. When sum- 
marised these allegations are as follows: — 
Mr. Lakshmi Narayan Singh applied to be 
heard on behalf of the parties of the first 
part ashe considered that he might be 
able to afford some assistance to the Court 
in arriving at a conclusion. The Conrt, 
however, declined to hear him on the ground 
that it did not need his assistance in such a 
case as the Sub-Divisional Magistrate had all 
the papers before him. . Clause (4) of section 
145 throws upon the Magistrate, or Sub- 
Divisional Magistrate, as the case may be, 
the obligation to hear parties; and whether 
there is documentary evidence before him 
ornot the section expressly gives to the 
parties a right of being heard; and no Magis- 
trate whatscever, Sub-Divisional or other- 
“wise, has any right to debara subject from 
exercising his right of audience given to him 
by Statute. Accordingly I hold that it was 
a violation of the duty, imposed upon the 
Magistrate by law, to refuse to hear a party 
to the proceeding. On this graund and on 
this ground alone I hold that the order of 
the Snb-Divizional Magistrate must be set 
aside. I accordingly set aside the order of 
the Sub-Divisional Magistrate dated the 2nd 
November 1916, as it is an order that has 
not been made in conformity with the 
requirements of the Statute and by reason of 
its not being made in conformity with the 
requirements of the Statute the order 
pronounced is in excess of jurisdiction. 


In the ordinary course I would remand 
this case for a re-consideration to the Sub- 
Divisional Magistrate; but having regard 
to his judgment in this case which I have 
carefully read, I consider it would be unsatis- 
factory to do so. I think that il would not 
bo in the intorost of justice to romand the 
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case to him. It appears to me that the 
learned Magistrate has made up his mind. 
strongly in favour of one side. I accordingly 
transfer the case from the fileof the Sub- 
Divisional Magistrate of Sitamarhi to the 
file of the District Magistrate of Muzaffarpur 
and I direct him to add Mr. Lakshmi Narayan 

Singh asa party to the proceeding and to 

accept the evidence which hasalready been 

adduced, and upon that evidence and such 

other evidence which either party may 

adduce before the learned District Magistrate, 

to dispose of the case according to law. I 

further direct the District Magistrate forth- 

with toattach the property pending his 

desision in the main proceeding. 

Order set aside; Oase remanded. 


PUNJAB CHIEF COURT. 
Criminar Revisioy Permon No. 1815 
or 1916. 

January 12, 1917. 

Present: - Sir Donald Johnstone, KT., 

Chief Judge. ` 
SAIF UD-DIN—Coxnvicr—PETITIONER 
versus 
EMPEROR— RESPONDENT. 

Punjab Municipal Act (IlI of 1911), s. 219—Criminal 
Procedure Code (Act F of 1898),s 403—Building house 
without sanction~ Trial—Acquitial—Re-trial, whether 
allowable—Continuing offence. 

A person who has been once tried for building a 
house without the sanction of a Municipal Com- 
mittee und acquitted, cannot be re-tried for the same 
offeuce simply on the ground that the house continues 
tostand and thus constitutes a continuous offence. 
Lp. 437, col 1.4 

Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order of 
a Magistrate, first class, with appellate 
powers, Sialkot, dated the 18th Septem- 
ber 1916, affirming that of a Magistrate 
second Class, Sialkot, dated the 22nd June 
1916, convicting the petitioner. 

Dr. Muhammad Iqbal, for the Petitioner. 

JUDGMENT.—In my opinion the order of 
Sheikh Abdul Rahman, Ixtra Assistant 
Commissioner, dated 8rd March 1915, closed 
the case. On 29th ‘June 1914 petitioner 
applied for Icayo to build. He was told to 
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furnish a site-plan, He didso on 7th July 
1914. On 2nd September 1914, 7. e., within 
‘two months, he was told not to build until the 
town planning scheme was decided upon. 
Nevertheless he built and for this he was 
‘prosecuted. On 3rd March 1915 he appear- 
ed in Uourt, but the Committee defaulted, 
and the consequent dismissal of the case 
amounted to acquittal on the charge of dis- 
obeying the order of 2nd September 1914. 
He did nct again disobey that order. He 
may have been actually guilty, bat he 
was acquitted. The Magistrate’s talk abont 
a continuing offence is opposed to the facts. 
The house was built before this prosecution 
began—accused cannot be said to have dis- 
obeyed the order of 2nd September 1914, 
merely because the house still stands. 

I allow thé petition ‘and set aside convic- 
tid aiid Bedtevice and refund: fine. 

ž Petition allcwed. 


f CALCUTTA HIGH COURT. 
CrlMINAL Revision No. 1125 or 1916. 
Janiáry 17, 1917, 2 
Present:—Mr. Justice Teunon and 
h Mr. Justice Chdudhuti. - 
RAI KUMAR a : 


REGISTRAR ov joint Stock com. 
PANIES, BENGAL— 


OPPOSITE, Parry, 

Coniipaities Act (VIL of 1913), ss. 134 (4), 76—Con- 
bielion, winder s. 184 (4), requisites of—Default in 
sitbmitting bdlance-sheet to Registrar. 

` _ Before an officer of a Limited, Company can be 
éonvictéed under section 134 (4) of Act VIE of 1918 
for default in submitting | to the Registrar of, Com- 
paniés the balancé-sheet laid before the Company 
at a general meeting, in a, case “where. no, , such 
general meeting was held, it ig “necessary in, the first 
instance to show with referents to the provisions 
of section 76 of the Act that the officer was know- 
ingly a party to, the default in holding the general 
meeting. [p. 438, col. 1] 

Park v. Lawton, ” (1911). 1 Ķ. B. 588; 80 È. J., K. É. 
s96; 1047. T 184; 78 J. P. 163; 18 Mangon 151; 211. 
L. R. 192, referred to, 

FACTS of thé’ case appear from the judg- 
ment, 


"Babu Khitish Chandra Okdkravarti (for 
Babi Probodh Kimur Das), for the Pdtitionér. 
— Phere are ‘three digtingt circumstances in 


favour of the petitioner which protect him 
from conviction under section 32. (4) and 
section 134 (4) of Act VII of 1913—that is 
to say, the Indian Companies Act—and these 
circumstances are (1) that there was no 
general meeting held before which the balance 
sheet for the year 1914 could possibly be laid, 
(ii) that consequently no balance sheet was 
passed, and (iči) that the petitioner did not 
knowingly and willingly make the default 
in question. The possibility of the submission 
of the balance sheet is precluded by reason 
of there being no general meeting. The 
prosecution has failed to-prove that there was 
any general meeting and that the petitioner 
was knowingly a party to the default. 

Mr. Camell (Deputy Legal Remembrancer), 
for the Opposite. Party. —The non-holding of a 
general meeting is no defence whatsoever, 
aide Park v. Lawton (1). 

[Ciraupaurr, d.—That case refers to the 
list of share-holders. | 

That does not matter, but the principle 
is the same. It is the duty of the ‘petitioner 
to call the general meeting. He made a default 
in not doing soand now he cannot take the 
defence as he does now. 

[Trunos, J.—Can the Secretary call a 
general meeting. ifa general meeting was 
called, then section 134 will apply. Park 
v. Lewton (1) has no reference ic the sub- 
mission of balance sheet. | 

If no general meeting is held, then the 
same defence is available as to how a list of 
members can be framed. f 

[OnrAvDHURI, J —Aceording to the Indian 
Statute, there must also be a balance sheet, | 

Both balance sheet and list of members 
are dependent on the holding of a general 
meeting. 

(Cxavpavet, J.—Didthe Secretary autho- 
rise or permit the default here? | 

The Secretary is the representative of the 
Company. 

[Cuaupuort, J.--No, the Directors are so. 
You have got to show that there was statutory 
obligation on the Secretary to call a general 
meeting. The Secretary is no party to the 
default But the Secretary is a greatly res- 
ponsible officer. 

Babu Khitish Chandra Chakravatz, spoke 
in reply. 


0: (9110) 1K. B. 568; 80 L. J. K. B. 896; 104 Å. 
T 184; 75 J. P. 163; 18 Manson 151; 27 T. L. R. 192, 
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JUDGMENT.—In this case the petitioner, 
who was the Secretary and is also described 
as the Manager of the Darjeeling Press 
Company, Limited, has been convicted under 
section 134 (4) of Act VII of 1913, that is 
to say, the Indian Companies Act, on the 
footing that he is an officer of the said 
Company and had knowingly and wilfully 
authorized or permitted default to be made 
in submitting to the Registrar of Companies 
the balance sheet laid before the Company 
at its general meeting. The balance sheet 
in question is the balance sheet for the 
year ending on the 3lst of March 1914; 
and part of the defence of the petitioner was 
or appears to have been that it was in 
fact impossible for him to comply with the 
requirements of section 134, inasmuch as in 
fact there had been no general meeting before 
which any balance sheet for the year 1914 
could be laid. From the proceedings before the 
fourth Presidency Magistrate it is impossible 
for us to say on what findings of fact the 
Magistrate has acted in convicting the 
petitioner, and it is also impossible for us 
to ascertain whether the defence of the 
petitioner as summarized above has ab all 
been considered. Assuming that the defence 
was correct in fact that no such general 
meeting had been held, and that would seem 
to be the ease from the explanation submitted 
to us by the Trying Magistrate, in order 
to bring the petitioner within the rule 
laid down in Park v. Lawton (1) it was 
necessary in the first instance to show with 
reference to the provisions of section 76 
of the Act that the petitioner who was an 
officer of the Company was knowingly a 
party to the default in holding the general 
meeting. That question has not been 
inquired into at all. That being so, we 
cannot hold that this case has been properly 
tried. à 

We, therefore, set aside the conviction and 
sentence and direct that the petitioner be 
re-tried under the provisions of section 76 
and section :34 (4) of the Indian Companies 
Act, and we further direct that the re-trial 
be held in the Court of the Chief Presidency 
Magistrate. In these terms this Rule is 
made absolute. 

Crimiat Revision No, 1127 or 1916, 

This Rule is analogous to Revision No. 
125 of 1916 and the order made in that 
case will govern this also, 
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Crimina Revision No, 1126 or 1916. 
In this case the petitioner, who was 
described as the Secretary and Manager of 


-the Darjeeling Press Company, Limited, has 


been convicted under section 32 (4) of the 
Indian Companies Act. The default of 
which he has been convicted is alleged to 
be in respect of the list of share-holders 


and summary of capital. In all other 
respects it is similar to revision cases 
Nos. 1125 and 1127 of 1916 which we 


have just disposed of. The order made in 
those cases will govern this case also. 
Rule made absolute. 





PUNJAB CHIEF COURT, 
Criminar Revision Petition No, 193 or 1916, 
April 14, 1916. 

Present: —Mr. Justice Chevis. 
SADR-UD-DIN—Parrtionsr 
versus 
Musammat MUSAHIB KHANAM--I 
RESPONDENT. 

Criminal Procedure Code (Act V of 1893), s. 488— 
Maintenance, application for, maintainability of, after 
rejection of similar application on same allegations. 

No second enquiry is competent into allegations 
which have already been once enquired into and 
ao upon by a competent Court. [p. 439, 
col. 1. 

Plaintiff applied for maintenance under section 498, 
Criminal Procedure Code, in 1914, alleging cruelty as 
an excuse for not living with her husband. The 
application was dismissed on the ground that she had 
failed to prove the alleged cruelty. She then brought 
afresh application for maintenance on the same 
allegations: 

Held, that the allegations having once been en- 
quired into and adjudicated upon by a competent 
pete the application must be dismissed. [p. 489, ` 
col 2. 

Laraiti v. Ram Dial, 5 A, 224, A. W. N. (1882), 240; 
3 Ind. Dec. (x. s.) 191, followed. 

Musammat Jamoti v. Gadalo Kamar, 1 O. L, R.° 89, 
distinguished. 

Po So v. Ma Kyin Me, 9 Cr. L. J. 21; 4 L. B. R. 387%; 
14 Bur. L. R. 269, dissented from. 

Criminal revision from the order of the 
Sessions Judge, Delhi, dated the 27th Decem- 
ber 1915. ; 

Mr. Badr-ud-din Kureshi, for the Peti- 
tioner. 

Mr. Ahmad Hussain, for the. Respondent. 

JUDGMENT.— Musammat Musahib Kha- 
nam is the wife of Sadr-ud-din. She applied 
under section 488, Criminal Procedure Code, 
for maintenance in 1914, alleging cruelty 


Vol. XXXVIII] 


EMPEROR t. NGA HNIN, 


as an excuse for not living with her husband. 
Her application was dismissed by Mr, 
McNabb on 10th August 1914 on the ground 
that she had failed to prove the alleged 
eruelty. 

She has now bronght a fresh application, 
which has been heard by Shafani Mulk Razi- 
ud-din Khan, Honorary Magistrate. The 
Honorary Magistrate holds the allegations of 
cruelty to be proved and has ordered the 
husband to pay Rs. 15 per mensem mainten- 
ance. 

The Honorary Magistrate quotes section 
488 (8), Criminal Procedure Code, as 
authority for enabling him to take up the 
case in spite of the previous decision, though 
as the sub-clause quoted refers only to 
costs this is no duthority whatever. 

I note first that since the decision of the 
former application the woman has not been 
living with her husband, so there is no case 
of subsequent cruelty. It isthe same 
allegation of cruelty in the past. This 
allegation has once been held bya competent 
Magistrate to be not proved, and if the 
woman is to be allowed to revive the sume 
charge there seems to be no finality whatever 
in such matters, If she can revive it onee 
she can revive it a dozen times. A dozen 
Magistrates might in succession hold cruelty 
not proved and she might still bring a fresh 
application. : 

Counsel for the husband quotes Musammat 
Jamott v, Gadalo Kamar(1) and Laraiti v. Ram 
Dial (2). The former is not quite in point 
but the latter is, The wife’s Counsel relies 
on Po Sov. Ma Kyin Me (3), which disapproves 
of Laraitd v. Ram Dial (2). Both the conflict- 
ing rulings are judgments of a Judge sitting 
alone. I have no hesitation in following the 
Allahabad ruling. To do otherwise would 
mean that, as I have already pointed out, 
there would be no finality of decision in such 
cases. When one Magistrate has fully 
enquired into and adjudicated on a certain 
charge, and a second Magistrate then | holds 
a further enquiry into the same charge, the 
effect is in practice much the same as if 
the second Magistrate exercised the rights of 
an Appellate Court, though, of course, there 


“ (1) 10. L. R. 89. 


( DEN 224; A. W. N. (1882) 240; 3 Ind, Dec. 
N. 8.) 191. 


(3) 9 Or: L. J. 21; 4 D. B. R. 987, 14 Bur, U. R. 259, 
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is this difference that the parties produce 
evidence de noto. 

I follow the Allahabad ruling and hold 
that no second enquiry into the same allega- 
tions, which have once already been 
enquired into and adjadicated- on by a 
competent Court, is competent. Had 
there been charges of cruelty subsequent to 
the former decision the case would, of course, 
have been different. 

I accept this application and set aside the 
Magistrate’s order ordering the husband to 
pay maintenance. 

Revision accepted. 


LOWER BURMA CHIEF COURT. 
OURIMINAL Appgat No. 1082 or 1916. 
January 3, 1917. 

Present: —Mr. Justice Parlett. 
EMPEROR— APPELLANT 

versus ; 
NGA HNIN AND ANOTHER— 
RESPONDENTS. 

Penal Code (Act XLV of 1860), ss. 161, 116, 107— 
Public servant, offer of bribe to—Offence—Abetment. 

By section 107, Indian Penal Code, a person may 
abet the doing of a thing not merely by instigating 
a person to do it but by intentionally aiding by any 
act the doing of it, [p. 440, col. 2.] 

If a public servant solicits a bribe aud ithe person 
solicited complies with tho demand and hands him 
money, he intentionally aids by his act and, therefore, 
abets, the taking of the bribe by the public servant; 
the fact that the bribe was solicited at most renders 
the abetment less culpable than it would otherwise 
be. {p. 440, col. 2.] 

Queen-Empresa v. Ma Ka, U. B. R. (1892-96) I, 158; 
Raghudatt Singh v. Queen-Empress, U. B. R. (1892-96) 
I, 154, referred to. ; 

Appeal against the order of acquittal 
passed by the Sessions Judge, Tenasserim, 
on the 25th July 1916, in favour of the re- 
spondents of an offence punishable under 
sections 161 and 116, Indian Penal Code. 

JUDGMENT.—The evidence shows that 
a Magistrate had pending before him a 
theft case in which one Nga Kyaung was 
aceused, and on the day fixed for hearing 
the lst respondent Maung Hnin, a village 
headman, visited the Magistrate in his 
house and dropped a hint which I take to 
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mean that if discretion was exercised there 
was money to be made. The Magistrate 
made no reply but left the house. Nga 
Hnin then told the Magistrate’s father, who 
remained in the house, that he wished to give 
money tothe Magistrate in Maung Kyaung’s 
case, and asked him to speak to his son. 
His father was angry, but asked him 
if he bad the money with him; Maung Hnin 
said he bad not, and left the house. The 
father wrote a note to his son about the 
matter, and on his return told him all about 
it. Meanwhile Mg. Kyaung was charged 
and a date fixed for his defence. On 31st 
May both respondents came to the Magis- 
trate’s house. The son-in-law of the 2nd 
respondent, Maung Shwe Di, is a brother of 
Maung Kyaung. Shwe Di. left the room 
for a time and Manng Hnin thentold the 
Magistrate he wished to give him Rs. 100 
if he would release Maung Kyaung on 
bail and ultimately acquit him. The Magis- 
trate asked where the money was, whereupon 
Shwe Di re-entered. and handed currency 
notes and coin to Maung Hnin who placed 
it on the table. Witnesses were called in, 
the respondents were detained and subse- 
quently prosecuted. They were convicted 
under sections 161, 116, Indian Penal Code, 
and sentenced io three months’ rigorous 
imprisonment each on 17th July 1916. 
Both appealed on the ground of the severity 
of the sentence, and- Maung Shwe Di alzo 
on the ground that his conviction was not 
warnie on the evidence. 

- The learned’ Sessions Judge acquitted them 
both onthe ground that no‘-offence was 
committed.. He held that the Magistrate's 
silence and conduct on 29th May induced 
the -aceused to offer him: the bribe; that 
he, by his conduct, instigated them to do so, 
and, therefore, they could not be considered 
guilty of instigating the Magistrate. to receive 
a bribe: A reference is “made to section 
1189 of Dr. Gour’s Penal Law of India, 
‘and the passage sems: to be similar 
to -tbat referred to’: in Queen-Eimpress' 
"y, Ma Ka (YE): Asis there pointed out, the 
Legislature appear not to have adopted the 
recommendations of:the Commissioners; and 
in -any vase the-question as to what the law 
enacted is can be answered only by a 
reference to the law itself as it stands in’ 


(1) U. B. R (1892-96), T, 158 at p. 168 
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the Penal Code. It is an offence under 
section 161 for a public servant to'aòcept 
an illegal gratification in respect of an official 
act. By section 107 a person may abet 
the doing of a thing, not merely by instigat- 
ing a person to doit, but by intentionally 
aiding by any act the doing of it. It appears 
to me that, leaving out of consideration 
any question of extortion since none arises 
here, if a public servant solicits a bribe, and 
the person solicited complies with the de- 
mand, and hands him money he intentionally 
aids by his act, and, therefore, abets the 
taking of the bribe by the public servant; 
and that the fact that the bribe was 
solicited at most renders the abetment 
less culpable than it would otherwise - be. 
The whole question’ was exhaustively 
discussed in the Upper Burma case reférred 
to above, and the conclusions appear to me to 
be entirely sound. 


In the present case, however, I cannot hold 
that there was anything to warrant the infer- 
ence that the Magistrate instigatéd the re- 
spondents to bribe him, or even gave either 
of them to understand that he was will. 
ing to accept a bribe. The first sugges- 
tion of bribery certainly came from Maung 
Hnin, and the Magistrate clearly had nothing 
to do with instigating it. As to his conduct, 
he did allow the gratification to be delivered, 
not in order to its acceptance, but in order'to 
have evidence of the transaction, but that 
should make no differencein the character 
of the respondents’ offence, see Raghudatt 
Singh v. Queen-Empress (2). 

The defence of the accused was that the 
Magistrate misunderstood their request, 
which was merely to offer. cash security ‘for 
Maung Kyaung’s release from custody. It 
could not be substantiated and was not relied 
on in their appeals nor in this Court. 


As to Maung Hnin’s part in the affair 
there is no doubt. ‘It is urged that Maung. 
Sbwe Di had no knowledge of Maung Hniu’s 
inténtion and arrangement to Offer the ‘bribe? 
It is impossible to béliéve this. The person 
interested in Maung Kyaung’s acquittal ‘wai 
his kinsman, Maung Shwe Di: He produéed 
tha money, and there is no doubt that it was 
he who got Maung Hnin to sound the Magis- 
trate on 29th May. Indeed it appears to me 


(2) U. B. R, (1892-96) I, 154,” 
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that it must have been he and not Maung 
Hnin who first entertained the project. 

I consider both respondents were rightly 
convicted by the Magistrate. Maung Hnin is 
a village headman and deserves exemplary 
punishment. Maung Shwe Diis, however, an 
old man of 62 years of age end as the loss of 
the money will probably fall upon him, I do 
not consider it necessary to order his re-arrest 
and imprisonment. 

The acquittals are reversed and both 
respondents are convicted under section 161, 
116, Indian Penal Ccde. Manng Hnin is sen- 
tenced to three months’rigorous imprisonment, 
to take effect from 17th July 1915, and Maung 
Shwe Di is sentenced to the term of im- 
prisonment he had already undergone when 
released on bail. Theorder confiseating the 
money is restored, 


Acquittals reversed. 


MADRAS HIGH COURT. 
CamunaL Revision Case No. 626 or 1916. 
CURIMINAL Revision Petition No. 511 
or 1916. 

January 30, 1917, 
Present:—Mr. Justice Sadasiva Altyar. 
Inre MALAYIL KOTTAYIL KOYASSAN 


KUTTY —Compsatwant— PETITIONER. 

Criminal Procedure Code (Act Y of 1898), ss. 403, 
Expl , 439, 494, 4:6. Withdrawal of complaint—Dis- 
charge— Complaint, second, whether barred-— Revision — 
High Court -Diseretion—Penal Code (Act XLV of 
1860), s. 141—Unlawful assembly—Crown, right of, to 
prosecute—- Complainant, position of. 

There is nothing in law against the entertainment 
of a second complaint on the same facts on which 
a person has already been discharged, inasmuch as 
a discharge is not equivalent to an acquittal. But 
unless very strong grounds are shown, e.g., new facts 
are discovered which were not within the knowledge 
of the prosecution when the frst charge was 
brought, a person who has once been discharged 
ought not to be harassed again on the same charge. 
[p. 442, col. 2.7 

A High Court hasan unfettered discretion under 
section 439 of the Criminal Procedure Code to pass 
whatever orders seem to it to be required in the 
interests of justice [p 44t, ool. I.] 

A complaint for rioting or for being a member 
of an unlawful assombly discloses a non-compound- 
able off nce for which the Crown alone in the 
interests of public peace and security has a right 
to prosecute, and a complainant has no independent 
right r have the gnilty persons punished. [p. 442, 
col. 1. 
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A High Court in the exercise ofits powers of revision 
is not bound to recognise and respect such alleged 
rights of a complainant by setting aside a Magis- 
trate’s refusal to take cognisance of a complaint. [p, 
442, col. 1.] i 


Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order 
of the Court of the Sub-Divisional Magis- 
trate, Malappuram, dated Etb June 1916, 
in Calendar Case No. 92 of 1916. 


Mr. R. R. Subramaniya Sastri, for the 
Petitioner. 


Mr. P. R. Narayanaswami Iyer, for the 
Public Prosecutor on behalf of the Crown. 


ORDER.—The complainant is the peti- 
tioner in revision. The complaint was pre- 
ferred against 56 accused on the 7th June 
1916, charging them with the offence of 
forming an unlawful assembly on the 15th 
March 1916 with the intention by use of 
force to obstruct the complainant’s party 
from hoisting 2 flag in connexion with a 
festival to be celebrated in a mosque, A 
similar complaint had been made by the 
Police on the lth March 1916 itself, but 
as the accused’s party afterwards allowed 
the flag to be hoisted and the festival to 
be conducted, the District Magistrate asked 
the Police Superintendent to instruct his 
Circle Inspector, who was in charge of the 
prosecution, to withdraw the case. Accord- 
ingly the Police Superintendent instructed 
the Circle Police Inspector to withdraw 
that case and that Inspector on the 29th 
May 1916 reported to the Joint Magistrate 
that he withdrew the case. Then on the 
4th June 1916, the Sub-Divisional Magis- 
trate passed the following order: “As it has 
been intimated to me by the Inspector of 
Police, ©. Circle, that Calendar Case No. 
22 of 1916 is withdrawn, I hereby under 
section 494, Criminal Procedure Code, dis- 
charge the accused in that case.” Three 
days afterwards on the 7th June, the com- 
plainant filed this complaint before the same 
Sub-Divisional Magistrate. The order of 
the Sub-Divisional Magistrate on this com- 
plaint dated Sth June 1916 is as follows:— 
“The accused in the petition presented to- 
day by Koyassan Kutty have already been 
discharged by me under section 494, Criminal 
Procedure Code, the Police having with. 
drawn an identical case against them, To 
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entertain this complaint means setting aside 
that discharge. 

“The question is a difficult one, but [ 
think I have power to revive the case and 
also that to revive or refuse to revive it 
is within my discretion, there being no order 
under section 437, Criminal Procedure Code. 
The matter in question is one of public 
rather than of private concern. In the 
absence of an order under section 437, 
Criminal Procedure Code, I refuse to revive 
the case,” 


Mr. K. R. Subramania Sastri has argued 
the case before me for the petitioner in 
revision, namely, the complainant. His 
contentions are: (1) The withdrawal by the 
Police of the former case instituted by them 
was illegal and irregular, as the Police 
Officer had no power to withdrawit and as 
it does not appear that the Court gave its 
consent to such withdrawal (see the eighth 
and ninth grounds in the criminal revision 
petitions), (2) “The lower Court was 
bound in law to entertain the complaint and 
dispose of it in one of the ways provided 
by the Code such as dismissal, discharge, 
acquittal or conviction.” (3) “The question 
js wholly one of private interest as the 
obstruction complained of was to the per- 
formance by the tangal’ (whose kariasthan 
was the complainant) “of the celebration of 
a festival in the mosque under the control 
of the tangal.” 

As regards the third ground, I think that 
a complaint for rioting or of being a mem- 
ber of an unlawful assembly discloses a 
non-compoundable offence which the Crown 
alone in the interest of public peace and 
security has a right to conduct, and I cannot 
allow the contention that the complainant 
has an independent right to have the guilty 
persons punished, nor can I agree that the 
Court, in thé exercise of its powers of revi- 
sion, is bound to recognise and respect such 
alleged independent rights of the complainant 
by setting aside the Magistrate’s refusal 
to take cognizance of the complaint. I 
think I have an unfettered discretion to 
pass whatever orders seem to me to be 
required in the interests of justice (see 
section 439, Criminal Procedure Code). 
kt Coming to the other two grounds, it must 
be admitted that on the record as it stands 
there is nothing to show that the Inspestor 
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of} Police who withdrew the prior case 
charge-sheeted by the Police wasa Public 
Prosecutor appointed under section 494; or 
that he was an Officer of Police who was 
“not below the rank” prescribed by the 
Local Government (see section 495, clause 
1); or that he was permitted by the Magis- 
trate to condust the prosecution under that 
same section £95 (clause 1), 

Having regard to the maxim that all 
acts of Courts of Justice should be presum- 
ed to have been regularly performed, I think 
that it might be taken that the withdrawal 
of the first case was properly made and 
followed under section 494 read with section 
495, clause 2. 

_ Taking it then that the discharge was 
proper and legal, there is no doubé no- 
thing in law against the entertainment of 
a second complaint on the same facts as a 
discharge is not equivalent to an acquittal, 
bot I think that unless very strong 
grounds are shown, a person who has been 
charged once and discharged ought not to 
be harassed again on the same charge. It 
is not alleged that new facts have been 
discovered which the Police did not know 
when they brought the first charge. The 
only new contention is that the complainant 
has got an independent right of his own to 
have the accused punished criminally for his 
(the complainant’s) own advantage, namely, 
the establishment of his master’s (the 
thangal’s) legal rights to the undisturbed 
celebration of a festival in the mosque. I 
think that when the District Magistrate 
and the Police Superintendent, who are in 
direct charge of the peace of the district, 
have considered that the interests of the 
public peace do not require the prosecuticn 
of the accused further, and have, therefore, 
withdrawn the prosecution, it is not advis- 
able for this Court to interfere at the in- 
stance of a private party with the order 
of the Magistrate refusing to take cognis- 
ance of a second complaint on the same 


facts. I, therefore, dismiss this revision 
petition. 
Petition dismissed. 
V. R.P. 
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MAUNG BA HLA V. EMPEROR, 


LOWER BURMA CHIEF COURT. 
Oximinat Revision No. 309B of 1916, 
November 13, 1916. 
Present:—Mr. Jastice Robinson. 
MAUNG BA HLA—PETITIONER 
versus 


EMPEROR—Responpvent. 

Criminal Procedure Code (Act F of 1898), s. 476— 
District Magistrate, jurisdiction of, to order prosecution 
- on letter of Police Officer-—Order, when should be made 

—Penal Code (.4ct XLV of 1860), ss. 192, 193, 211. 

A District Magistrate has no jurisdiction to take 
“action under section 476, Criminal Procedure Code, 
in respech of an offence which is brought to his 
notice by a Police Officer, and not inthe course of a 
judicial proceeding. [p. 444, col. J.] 
©  Queen-Empress v. Subbaraya Pillai, 18 M. 487; 
2 Weir 165 and 697; 6 M. L. J. 125; 6 Ind. Dec. (N. s.) 
690, followed. 

Ordinarily an order under section 476 should be 
made during or on or shortly after the conclusion 
of the proceedings. [p. 444, col. 1.] 

Aiyakanne Fillai v. Emperor, 1 Ind. Cas. 597; 4 M. 
L. T. 404; 19 M. L. J. 42; 9 Cr. L. J. 41; 82 M. 49 and 
Begu Singh v. Einperor, 34 C. 551; 5 C. L. J. 508; 110. 
W. N. £68; 5 Cr. L. J. 328; 2 M. L, T. 298. 


Review of the order of the District Magis- 
trate, Hanthawaddy, dated the 28rd Septem- 
ber 1916, passed “in Criminal Miscellaneous 
Trial No. 44 of 1916. 

Revision against the order of the District 
Magistrate, Hanthawaddy, directing the 
prosecution of the petitioner under section 
193, Indian Penal Code. . 


JUDGMENT.— One Arnasalun was 
prosecuted on the complaint of one Ba 
Hla under section 380, Indian Penal Code. 
He was acquitted by the 2nd elass Megis- 
trate on the 2nd June 1916. The Magis- 
trate dishelieved the evidence of the com- 
plainant and two Police Officers. i 

The case was taken on revision to the 
District Magistrate, Mr. Grahame, who ap- 
parently rejected the application, His was the 
Court to which appeals lay from the 2nd 
class Magistrate. 


Neither the Trying Magistrate nor the 
Appellate Court was moved to sanction the 
prosecution of Ba Hla and the Police Officers 
and neither Court took action under section 
‘476, Criminal Procedure Code. 


On 22nd August 1916 the District Super- 
intendent of Police, who had begun a 
departmental inquiry into the conduct of the 
two policemen as disclosed in the judgment 
‘of the Magistrate, made a report to the 
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District Magistrate, Mr. Gavin Scott, asking 
for’ orders as to whether he wished the 
departmental inquiry to be continued ora 
judicial inquiry held. 

The District Magistrate ordered a criminal 
miscellaneous file to be opened and issued 
notices to Ba Hla and the two policemen 
to show cause why sanction should not be 
granted for their prosecution under sections 
192, 193 and 211, Indian Penal Code. Hav- 
ing heard Counsel he directed their prosecution 
before the Headquaters Special Power 
Magistrate, who was directed to treat the 
order as a complaint. 

From that order an appeal was lodged 
before the Sessions Judge, who held no appeal 
lay and returned the application for presenta- 
tion in this Court. 

The first question is whether the offence 
was brought under the notice of the District 
Magistrate in the course of a judicial pro- 
ceeding. There was no judicial proceeding 
in the course of which the District Magis- 
trate learnt of these matters. There was 
only a departmental report of the District 
Superintendent of Police asking for orders. 
The District Magistrate held the preliminary 
enquiry himself and there are some words 
in the judgment in Huzbat Khan v. Emperor 
(1) which might support the view that the 
holding of this inguiry gave him jurisdic- 
tion to act under section 476. Jn that case 
the District Magistrate sent the matter of a 
report to the Police toa Deputy Magistrate 
for inquiry. He returned the case with a 
report that a false charge had been made. 
The District Magistrate thereupon directed 
that the complainant should be prosecuted. 
It was held that his order was bad as the 
matter of the false charge had not come 
before him in the course of a judicial pro- 
ceeding, but the learned Judges remark:— 

“Tf he had himself made an inquiry into 
the truth or falsity of the applicant’s com- 
plaint he might have had powers under 
section 476.” 

The facts here are, however, different. At 
the time the District Magistrate took action 
he did so with a view to act under section 
476 and it appears to me that there must 
be a judicial proceeding, pending in the course 
of which he became aware that an offence 
has possibly been committed. Here ue became 


(2) 33 0. 80; 10 C. W. N, 80; 8 Or, L. J. 125, 
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so aware from the departmental report of the 
District Superintendent of Police. 

Queen-Empress v. Subbaraya Pillai (2) isa 
very similar case to the present one. On 
the conclusion of a case before a 2nd class 
Magistrate, the District Forest Officer applied 
by letter to the District Magistrate to take 
action. The District Magistrate was notin 
that district the Appellate Court, but he 
sanctioned a prosecution and sent the case 
to the Head Assistant Magistrate. It was 
held that he had no jurisdiction to act under 
section 476, since the alleged offence was not 
brought to his notice in the course of a 
judicial proceeding. 

There is also the question of delay. Ordi- 
narily the order should be made during or 
on or shortly after the conclusion of the 
proceedings: <Azyakannu Pillai v. Emperor 
(3), Begu Singh v. Emperor (4). Here the 
case had been before the Magistrate and the 
District Magistrate and neither had taken 
action. 

Jt was nearly three months later that notice 
to show cause was issued, 

1 must, therefore, hold that the District 
Magistrate had no jurisdiction to make the 
order under section 476 and it is set aside. 


_ Order set aside. 


(2) 18 M. 487; 2 Weir 165 and 597; 5 M. L. J. 125; 
6 Ind. Dec. (x. s.) 690. 

(3) 1 Ind. Cas, 697; 32M. 49,4 M. L. T. 404; 19 
M. L. J. 42; 9 Cr. D. J. 4l. 

(4) 34 0. 551; 5 0. L. J. 508; 11 O. W. N. 568; 5 Or. 
L. J. 898; 2 M. L. T. 298. 


PUNJAB CHIEF COURT. 
Criminat Revision No. 477 or 1916. 
May-15, 1916. 

Present: Mr. Justice Broadway. 
OFFICIAL RECEIVER, KARACHI— 
PETITIONER 
VETSUS 
GANGA RAM-SHANKAR DAS AND OTHERS 
— RESPONDENTS, 


minal Procedure Code (Act F of 1898), s. 369—~ 
gue judgment by Sessions Court, whether 


tent. : 
ae section 369 of the Criminal Procedure Code 
a Sessions Court is not competent to review its own 


order. [p. 445, col. 1.) 
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Hira v. Emperov,8 Ind. Cas. 5&0; 8 P. R. 1909 Cr; 
17 P W. R. 1909 Or; 10 Or. L. J. 314; Parbati 
Charan v. Sajjad Ahmad Chowdhury, 35 O. 350; 120. 
W. N. 605; 7 Or. L. J. 401; Harilal Buch, In re, 22 B. 
919; 11 Jnd. Dec. :x.s ) 1215; Narasinga Rao v, 
Fittoba Rao, 30 Ind. Cas. 186; 16 Cr. L. J. 584; 
Gobind Sahai v. Emperor, 32 Jnd. Cas. 325; 38 A. 
184; 14A. L. J. 61; 17 Or. L. J. 47; and Ram Dulare v, 
Ajudhya Singh, 21 Ind. Cas, 447; 16 O. C. 19% 14 
Cr. L. J. 605, referred to. 

Malak Umar Hayat Khan, In re, 5 Ind. Cas. 611; 
2 P. W. R. 1910 Cr; 110r. L. J. 178, distinguished. 


Criminal revision from ihe order of the 


Sessions Judge, Lyallpur, dated the 17th 
May 1915, 


Mr, Nanak Chand, for the Petitioner. 
The Hon’ble Pandit Sheo Narain, R., B., for 
the Respondents. 


JUDGMENT.—The facts of this case are 
as follows. One Mangan Mal was a member 
of the firm carrying on business under the 
name of Rejoo Mal-Topan Das. This firm 
traded at Kasur, Jaranwala, Nankana Sahib, 
Karachi and other places, its head office 
being at Kasur. The firm dealt in cotton 
and grain purchased in the various Punjab 
mandis and apparently despatched to Karachi. 
It was declared insolvent onthe 12th June 
1913 in Karachiand the Official Receiver, 
Karachi, took over all available assets. On 
the 27th of May 1918 certain traders at 
Jaranwala and Nankana Sahib filed com- 
plaints against members of this firm under 
section 420, Indian Penal Code. The com- 
plaints filed by the traders at Jaranwala were 
made over to the Police for investigation and 
chalan by Risaldar Sardar Bahadur Partab 
Singh, an Honorary Magistrate of the Lyallpur 
District. In the course of the investigation tha 
Police took possession of 849 bags of wheat. 
These bags wereobtained from various persons 
and of these 200 were taken from the firm 
of Ganga Ram Shankar Das, 150 from the 
firm of Bhag Mal-Lachhman Das, 125 from 
the firm of Ganda Mal-Shankar Das and 60 
from Buta Ram-Gobind Ram. When these 
bags were taken-from the firms mentioned 
each firm produced a ruka or order signed by 
one Teeja Ram, admittedly an agent of the 
firm of Rejoo Mal-Topan Das, and the mem- 
bers of the firms concerned claimed to be 
the owners of the bags of wheat taken from 
them, alleging that Teeja Ram had made ove, 
these bags of wheat to them, in lieu of debt 
due by the firm of Rejoo Mal-Topan - Das to 
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them, respectively. As a matter of fact 
these bags had been lying ab the Railway 
Station and had been made over to these 
firms on the strength of the rwkas or orders 
. by the broker Jawala Ram. 

In the course of arguments Mr. Sheo 

Narain produced these rukes and copies of 
them are.to be found in the Police diaries. 
Mangan Mal was tried and on the 23rd of 
November 1914 convicted under section 420, 
Indian Penal Code, by the Magistrate above 
named who, during the pendency of the 
trial, bad directed the sale of the wheat taken 
possession of, including these 535 bugs. 
Mangan Mal was acquitted by tha learned 
Sessions Judge, Mr. A. H. Brasher, on the 
llth of January 1915, who at the end of his 
judgment directed that the money deposited 
in connection with these cases should be sent 
to the Official Receiver, Karachi; in other 
words, he considered that the wheat taken 
possession of by the Police was the property 
of the insolvent frm and formed a part of 
that firm’s assets to which the said Official 
Receiver was entitled. On the 6th of April 
1915 the present respondents filed a revision 
before the Sessions Judge, asking him to 
` re-consider his order directing the sale-pro- 
ceeds of the wheat contained in the 535 bags 
to be made over to the Official Receiver. 
The learned Sessions Judge thereupon, on the 
17th of May 1915, revised hia order and 
directed that the sale-proceeds of these 
535 bags shonld be given to the present 
respondents instead of to the Official Receiver, 
Karachi. : 


- Against this order, the Official Receiver 
has filed the present revision and Mr. 
Nanak Chand has argued the case on his 
behalf before me. He has urged that the 
order of the 17th May :915 is really an 
order reviewing the order passed by the 
learned Sessions Judge on the lith January 


1915 and has urged that the learned 
-Sessions Judge was not competent to 
review his own order. He has relied on 


Hira v. Emperor (1), Parbati Oharan Roy 
v. Sajjad Ahmad Chowdhury (2), Harılal 
Buch, Inre(3), Narasinga Raov. Vittoba Rao(4), 


(1) 3 Ind. Cas. 580; 8 P, R, 1909 Cr; 17 P. W.R. 
1909 Cr; 10 Cr, L. J. Bi. 

(2) 35 C. 359, 12 0. W. N. 605; 7 Cr. L. J. 40". 

(8) 22 B. 949; 11 Ind, Dee. (x. s.) 1215. 

(4) 30 Ind, Cas. 136; 16 Cr, L, J, 594. 


Gobind Sahai v. Emperor (5) and Ram Dulare 
v. Ajudhya Singh (6). As a matter of 
fact section 369, Criminal Procedure Code, 
is clear and the learned Sessions Judge’s 
order reviewing his judgment of the 1lth 
of January 1915 is obviously illegal and 
I, therefore, need not refer to Mr. Nanak 
Chand’s other contentions as to want of 
notice to his client. Mr. Sheo Narain for 
the respondents has admitted that if the 
order of the learned Sessions Judge directing 
the money to be. paid to the Official 
Receiver be regarded as an integral portion 
of his judgment, then no review lay, He 
has, however, contended that that portion 
of the judgment can be separated as not 
having anything to do with the guilt or 
innocence of the person accused, t.e., Mangan 
Mal, and he, therefore, argues that under 
section 520, Criminal Procedure Code, the 
learned Sessions Judge was acting within his 
powers when he passed the order of the 
17th of May 1915. He has referred me 
to the case, Malak Umar Hayat Kanan, 
In re (7) asan authority for his proposi- 
tion. That was a case in which certain 
remarks had been made in the judgment 
reflecting on the character of a witness 
and it was there held that this Court had 
power to expunge those remarks. In my 
opinion the present case is quite different 
and I -consider that the order directing 
the payment of the money to the Official 
Receiver cannot be separated from the 


-rest of the judgment, as Mr. Sheo Narain 


wishes to have done. The learned Sessions 
Judge’s order being, therefore, illegal 
must be set aside and I set it aside 
accordingly. 

Mr, Sheo Narain then pointed ont that 
as a matter of fact the order of the 17th 
of May-1915 was the correct order and 
that if it were set aside, the present res- 
pondents would be compelled to file a 
revision of the order dated the lith 
January 1915 in this Court and has asked 
me, in order to avoid the delay and 
trouble that that would entail, to consider 


(5) 32 Ind. Cas, 385; 38 A. 184,14 A. L. J. 61; 17 
Cr. fa. J. 47. 

(6) 21 Ind. Cas, £47; 16 O. C. 192; 14 Cr. L. J, 
G05. 

(7) 5 Ind, Cas. 611; 2 P. W. R. 1910 Cr; 11 Cr. 
L. J. 178. 
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the correctness or otherwise of that order 
under section 439, Criminal Procedure 
Code, in the present proceedings. Mr. 
Nanak Chand, while admitting that I have 
the power under section 439 to consider 
the matter and to pass such orders as 
may be just and equitable, urges that as 
an inquiry is necessary I should refrain 
from taking the action suggested by Mr. 
Sheo Narain. 

1 have heard both Mr. Nanak Chand 
and Mr. Sheo Narain on the merits and 
I consider it would be beneficial to all 
the parties concerned if I ‘take action 
under section 439 and pass an appropriate 
order in this case. I have referred to the 
qgukas or orders upon which the present 
respondents obtained possession of the bags 
of wheat totalling 535 in all. Copies of 
these are in the Police diaries and Mr. 
Nanak Chand has admitted that as a 
matter of fact the Police took these bags 
of wheat from the respondents. He also 
has admitted that no offence has been 
committed in connection with these bags, 
and prima facie it seems to me only just 
and equitable that these present respondents 
should be restored to their original position 
as far as possible, Mr. Nanak Chand says 
that he does not admit the genuineness 
of those rukds nor the power of Teeja 
Ram to have executed them, although he 
admits that Teeja Ram was the agent of 
the insolvent firm. He urges that the 
present respondents should be left to bring 
forward any claim they may have against 
the insolvent firm in the ordinary course 
during the insolvency proceedings. It seems 
to me, however, that it would not be 
equitable to deprive the respondents of 
moneys which prima facie belong to them. 
The Official Receiver, if he considers that 
the action of Teeja Rim was ulêra vires 
or that any undae preference was shown 
to these respondents by the insolvent firm, 
can take appropriate action under the 
Insolyan¢y Act. Acting under section 439, 
therefore, direct that the proceeds of the 
533 bags of wheat ba mide over to tha 
present respondents according to their 
respective shares. 


Application accepide. 
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ALLAHABAD HIGH COURT. 
Criminal Revision No. 935 or 1916. 
February 7, 1917, 

Present:— Mr. Justice Walsh. 
BEHARI— APPLICANT 
VETEUS 
KURE—Oprrosite PARTY, 

Criminal Procedure Code (Act V of 1895), s. 195— 
Sanction, grant of—Death of petitioner, effect of— Pro- 
secution, continuance of. 

A sanction for prosecution given by a Court under 
section 195 of the Criminal Procedure Code, 1898, is 
not a personal privilege granted toa petitioner but 
a decision that the case is one suitable for magisterial 
investigation and, therefore, asanction for prosecution 
does not lapse on the death of the person who 
obtained it. - [p. 446, col. 2.] 

Criminal revision against the order of 
the Sessions Judge, Meernt, dated the 13th 
November 1916. 


Mr. E. A. Howard, for the Applicant. 


Mr. A. H. O. Hamilton, for the Opposite 
Party. 


JUDGMENT.—The point of Jaw which in 
this revision has been argued seems to me to 
be based upon a misconzeption. The conten- 
tion is that the sanction for prosecution lapses 
because the person who applied for it has 
died. There appears to be some ground for 
saying that some Courts have taken the 
view that a sanction is a grant to a particular 
individual. It has even been described as 
devolving upon heirs. I think itis nothing 
of the kind. I agree with Mr. Hamilton’s 
contention that if you look at the section, all 
that it enacts is a bar to prosecution in 
certain cases until a sanetion under the 
section has ‘been granted. Whether a person 
who applies for the rsmoval of the bar is the 
proper person to apply is for the Court to 
decide to whom the application is made. If 
the Court is satisfied that sanction ought to 
be given, the bar is removed, and the sanction 
is in no way a grant to any individual. I 
agree entirely with the follawing observations 
from the Sessions Judge whose judgment was 
upheld in Thathayya, In re (1): “The sanction 
given by a Court under section 195 is not 
a personal privilege granted toa petitioner, 
but a decision that the case is one suitable 
for magisterial investigation.” In this case 
sanction was granted, and, tuerafora, there is 
no bar to proceedings under section 193 of the 


{1}}l2 M. 47; 2 Weir 164 4 Ind. Dee. (x. 7s.) 882, 
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Indian Penal Code. 1 allowed Mr. Howard, 
although he had not raised the point, to argue 
the question of the propriety of the original 
grant of the sanction. It would appear that 
there isa great deal to be said for the accused 
person; but the failure of this application 
will not affect his position on the merits, and 
if he is right, he will succeed in his defence. 
It is impossible for this Court to come to a 
conclusion upon the materials now before it 
that,the prosecution cannot possibly succeed, 
apart from the fact that the question was 
really never raised by this application. I 
dismiss the application in revision. i 
Application dismissed. 


MADRAS HIGH COURT. 
URIMINAL Revision Case No. 847 or 1916, 
Ornixas Revision Petition No. 690 
or 1916. 

December 19, 1916. 
Present:—-Justice Sir William Ayling, KT., 
ard Mr. Justice Napier. 
SANTHAPPA SETHURAM AND OTHERS— 
AccuUsED— PETITIONERS 
versus 
-GOVINDASWAMY KANDIYAR— 
CompLatnant— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 528— 
Transfer of criminal case—Sub-Divisional Magistrate, 
refusal of — District Magistrate, power of. 

The fact that a Sub-Divisional Magistrate has 
refused to transfer a case at the request of a party 
does not preclude a District Magistrate from making 
an order of transfer on his own initiative. The 
distinction drawn between orders passed by a 
District Magistrate suo motu and orders passed on 
petitions by parties is without foundation. 


Thaman Chetti v. Alagiri Chetti,14 M, 896; 2 Weir 
CE8; 5 Ind. Dec. (N, s.) ZE0, followed. 

Raghunatha Pandaram v. Emperor, 26 M. 180; 
2 Weir 689; Narayanasamy Aiyar v. Kuppusamy 
Aiyar, 37 Ind. Cas. 41; 18 Cr. L, J. 57; 6 L. W. 872, 
dissented from, 


Petition, under sections 485 and 439 cf 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order 
D. Dis. No. 862/1M of 1916 of -the 
Court of the Additional District Magistrate of 
Tanjore, transferring Calendar Cases Nos, 206 
and 208 ard 210 cf 1916, on the file of 
the Court of the Sub-Magistrate, Valangiman, 


‘yiously refused to 


to that of the Court of the Sub-Magistrate 
of Papanasam. 

Mr. V. Viscanatha Sastri, for the Petitioners. 

Dr, S. Swaminadhan, for the Respond- 
ent. 

Mr. P. R. Narayanaswami Adyar, for the 
Publie Prosecutor, for the Crown. 

ORDER.—In this case we are asked 
to revise an order of the Additional District 
Magistrate of Tanjore transferring three 
criminal cases at the request of a party from 
the file of the 2nd class Magistrate of 
Valangimanto that of the Stationary 2nd class 
Magistrate of Papanasam under section 528 
of the Code of Criminal Procedure. 

The main ground put forward is that 
the Sub-Divisional Magistrate having pre- 
transfer the cases at 
the request of the same party, the District 
Magistrate was precluded from exercising 
his power of transfer. Petitioners’ Vakil 
admits that it would have been open to 
the Distriet Magistrate to make the transfer 
on his own initiative, irrespective of any 
previous order of the Sub-Divisional Magis- 
trate. 

We can find nothing in section 528 of 
Criminal Procedure Code, supporting petition- 
ers’ contention: and the judgment of a 
Bench of this Court in Thaman Chetti v. 
Alagiri Chetti (1) is distinct authority against 
them. Petitioners rely on tHe, decision of 
Bhashyam Ayyangar, J., in Raghunatha 


- Pandaram v. Emperor (2), which has been 


followed 


in a 


recent uureported case, 
Narayenasamy Aiyar v. Kuppusamy Adyar 
(3). So far as appears, the decision in 


Thaman Chetti v. Alagiri Chetti (1) was not 
brought to the notice of the learned Judge 
in Raghunatha Pandaram v. Emperor (2), 
and with great deference, we are unable 
to agree in the view taken by him. The 
distinction in this respect between orders 
passed by the District Magistrate suo motu 
and orders passed on petitions by parties 
appears to us to be without foundation. 

No other validreason is shown for our 
interference, and we dismiss the petition, 

Petition dismissed, 

VTR P 

(1) 14 M. 399; 2 Weir 688; & Ind. Dec. (N, s.) 280. 

(2) 26 M. 120; 2 Weir 659, 

(3) 37 Ind. Cas. 41; 18 Cr. D. J. 57; 5 L. W. 372, 
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MADRAS HIGH COURT. 
Criminat APPRAL No. 542 or 1916. 
‘ December 11, 1916. 
_ Present:—-Mr. Justice Spencer. 
Inre GHULAB CHAND—Prisonsr— 
h APPELLANT. . 

Criminal Procedure Code (Act F of 1898), ss, 362, 
5387—Evidence, recording of, in the form of indirect 
narration — Irregularity. | 

Where in a case falling under section 362, Cri- 
minal Procedure Code, the Magistrate recorded the 
evidence in the form of an indirect narration: 

Held, that it was an irregularity covered by sec- 
tion 587 and did not vitiate the trial, where no 
failure of justice was occasioned thereby. 

Queen-Empress v. Gopal Goundan, 19 M, 269; 
6 M. L. J, 184;2 Weir 433; 6 Ind. Dec, (x, s.) 892; 
followed 


Subramania Ayyar xv. King-Bmperor, 25 M.61; 28 I. 
A, 257; 11 M. Ls J -283; 3 Bom. L. R. 540; 50. W.N. 
866; 2, Weir 271, distinguished. 


Appeal against'the judgment of the Court’ 


of the Fourth Presideney Magistrate, 
Egmore ' Division, in Calendar Case No. 
16988 of 1916. 


The Hon'ble Mr. T. Richmond and Mr. 
A. Ramaswami Mudaliar, for the Appellant. 


The Crown “Prosecutor, 
ment. 


JUDGMENT. iia appellant has been 
convicted. by. a Presidency Magistrate of 
offences under sections 457 and 380 or 411 
of the Indian Penal Codein the alternative 
and sentenced to one year’s rigorous imprison- 
ment. Section 362 of the Code of Criminal 
Procedure proyides that when a Presidency 
Magistrate imposes a sentence for a term 
exceeding six months, be shall take down 
the evidence of witnesses with his own 
hand or to his dictation and that evidence 
so taken down shall ordinarily be recorded 
in the form of a narrative, 
the Magistrate may in bis discretion take 
down any particular question or answer. 
The Magistrate accordingly recorded the 
evidence in the present case, but in respect 
of certain portions ofthe depositions of some 
of the witnesses which were of a moe 
or less formal rature he recorded the evi- 
dence in the form of indirect narration. Thus 
prosecution 4th witness . “speaks to the 
_jdentification by prosecution lst witness 
of some of the jewels” and “proves 
his signature to the search lists,” Pro- 


for the Govern- 
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“proves his signature 
to the search lists’ and prosecution 7th 
witness “identifies recovered jewels” It 
would have been more regular if these state- 
ments had been recorded in the actual 
words of the witnesses such as “I saw 
prosecution Ist witness. I identify some 
of the jewels.” “I signed the search lists.” 
' I identify these jewels.” But it is not 
seriously contended that the accused has 
been prejudiced by this irregularity, if it 
is an irregularity. Such irregularities in 
the mode of recording evidence, where no 
failure of justice has been occasioned, have 
generally been treated ‘by virtue of section 
587 of the Code of Criminal Procedure as 
not vitixting the trial. Queen- Empress v. 
Gopal Goundan (1) is an instance of this. 
Mr. Richmond quoting Subrahmania Ayyar 
v. King-Emperor (2) argues that it is an 
illegality and asks me to put ibon a par w.th 
a disobedience to an express provision as 

~to a mode of trial. To my mind, there is a 
vast difference between thatand this. The 
very decision relied on by him contains 
a warning by the Privy Council against 
the assumption that, because all irregular- 
ities are in a sense illegal, ail are of equal 
importance and to be treated alike. 

On the merits, I consider that the identi- 
fication of the stolen jewels was, in the 
absence of any claim of ownership in them 
being set up by the aceused, sufficiently 
proved by theevidence of prosecution Ist, 
2nd, 4th and 7th witnesses. The nature and 
diversity of the property found in the 
accused’s possession and his failure to 
account satisfactorily for his possession of 
it leave no room for doubt that he knew 
or had reason to believe it was stolen 
property. 

The sentence is not excessive for the 
punishment of a receiver of stolen property 
on a large scale. 

I dismiss the appeal and confirm the 
conviction and sentence. 


Secution 5th witness 


Appeal dismissed, 
V. R.P. | 


(1) ha M. 269; 6 M. L. J. 184; 2 Weir 433; 6 Ind, Dee, 
(x. s )} 892. 

(2) 25 M. 61; 28 I. A. 257; 11 M, L. J. 283; 3 Bom, 
L. R. 540; 5 0. W. N. 865; 2 Weir z71. 
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OUDH JUDICIAL COMMISSIONER’S 
: COURT. 

First Civin Appeat No, 27 or 1915. 
September 5, 1916. 
Present:—Pandit Kanhaiya Lal, A. J. C., and 
Mr. Kendal, A. J. C. 
JAGJIWAN BAKHSH SINGH— 
PLAINTIFF— APPELLANT 
versus 
Musammat PATRAJ KUAR—Derenpayr— 

f No. 1— RESPONDENT. 

Hindu Law—Gift of ancestral property—Son in womb 
born alive, position of—Invalidity, whether can be cured 
by son's death-——Evidence Act «I of 1872), s. 112—Child 
born within 280 days of father's death—Presumption— 
Burden of proof. 

A gift made by a Hindu in respect of his ancestral 
property at a time when his son isin the womb does 
not hind that son born alive afterwards. Such a gift 
is invalid and the invalidity is not cured by the sub- 
sequent death of the son. [p. 450, col. 2; p 451; col. 1.] 

Jotendromohun Tagore v. Ganendromohun Tagore, 18 
W. R. 359; 9 B. P. R. 877; I. A. Sup Yol. 47; 
2 Suth. P. 0. J. 692; 2 Sar. P. C.J. 82; Minakshi v. 
Virappa, 8 M 89; 9 Ind Jur. 21; 3 Ind. Deo. (N. s.) 
62; Ramanna v. Venkata, 11 M. 246; 12 Ind Jur 177 
and 453, 4 Ind. Dec. (xN. s.) 171; Sabapathi v. Joma- 
sundaram, 16 M. 76: 2 M. L. J. 244; 5 Ind. Dec. NS) 
760; Deo Narayan Singh v. Ganga Prasad, 26 Ind. Cas. 
&71; 37 A. 162; 13 A, L.J. 69° and Hanmant Ram- 
chandra v. Bhimacharya, 12 B. 105; 12 Ind. Jur, 274; 
6 Ind. Dec (n.s.) 556, referred to. 

A child born within 280 days of the death of its 
father, the mother not haying re-married in the mean- 
time, must be presumed to be the legitimate son of 
the deceased and the onus of proving that tho 
deccased had no access to’ his wife’ al or about the 
time when the child could have been begotten is on 
the person who alleges it. [p. 450, col. 2.] 

Appeal from the decree of the Subordinate 
Judge, Bara Banki, dated the 23rd 
December 1914, 

The Hon’ble Pandit Gekaran Nath Misra 
and Pandit Harkaran Nath Misra, for the 
Appellant. 

The Hon’ble Mirza Sami Ullah Beg and 
Mr. Hyder Husain, for the Respondent. 

JUDGMENT.—The suit, ont of which 
this appeal has arisen, was brought by the 
plaintiff-appellant for the recovery of posses- 
sion of certain property on the strength 
of a deed of gift, purporting to have been 
executed in his favour by Sant Bakhsh 
Singh, his maternal uncle, on the 18th 
December 1913. Sant Bakhsh Singh died 
on the 19th December 1913, that is, a 
day after the execution of the said deed 
of gift, leaving a widow, Musammat Patraj 
Kuar, and a daughter, Musammat Udairaja, 
who was about five years old at the time. 
The allegation of the plaintiff was that 
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Sant Bakhsh Singh went to live with him 
in Mauza Imalia in consequence of his 
illness about two months or two-and-a-half 
months prior to his death; that at the 
time of the execution of the said deed of 
gift be directed his wife, Musammat 
Patraj Kuar, to live in the house of the 
plaintiff, so that she might remain chaste; 
that be directed the plaintiff to maintain 
her and to perform the marriage ceremony 
of his daughter; and that the plaintiff had 
consented to the said arrangement. There 
was a further allegation that after the 
death of Sant Bakhsh Singh Musanmat 
Patraj Kuar left the house of the plaintitf 
and with the help and at the instigation 
of other persons took possession of the 
property comprised in the gift. 

The defence of Musammat Patraj Kuar 
was that the plaintiffand his father took 
her husband to their house in Mauza Imalia 
ten days before his death for his medical 
trea‘ment there; that she was not thereafter 
allowed to visit her husband, though she 
tried and wanted to see him, and that the 
deed of gift was obtained by the plaintiff 
from her husband, when he was not ina 
fit state of mind, by fraud and undue 
influence. In her written statement, 
Musammat Patraj Kuar described herself as 
being in the eighth month of her pregnancy. 
On the 6th August 1914 she gave birth 
to a male child, who was subsequently 
impleaded as a co-defendant. ; 

The learned Subordinate Judge found 
that Sant Bakhsh Singh executed the deed 
of gift, when he was in fall possession of 
his senses, and that there was nothing to 
show that it was obtained by fraud or 
undue influence. He, however, dismissed 
the claim on the ground that the newly 
born child was the son of Sant Bakhsh 
Singh and was in the womb when the 
deed of gift was executed, and that the 
deed of gift was not consequently binding 
on him. 


It is not disputed that the property in 
suit was the ancestral property of Sant 
Bakhsh Singh, but it is asserted that the 
not the son of Sant Bakhsh 
Singh and had in any event no right to 
question an alienation made before his 
birth. The learned Counsel, who appears 
for the plaintiff-appellant, does not dispute 
that the child was born of Musammat 


459 


JAGJIWAN BAKHSU SINGH U. PATRAJ KUAR, 


Patraj Kuar on the 6th August 1914; his 
contention is that Sant Bakhsh Singh was 
suffering from dysentery from aboub two 
or two-and-a-half months prior tə his 
death, and that he had no access to his 
wife during that period and was not ina 
position to beget that child. His argument 
is not, however, consistent with the 
allegations made by the plaintiff or with 
the evidence given by the father of the 
plaintiff in this case. The allegation of 
the plaintiff was that Sant Bakhsh Singh 
was suffering from rheumatism and that 
his wife went with him when he went to 
the house of the plaintiff for treatment, 
that he died eventually of plague, 
which he contracted at Ramsanchighat, 
where he had gone fo execpte the deed of 
gift, and that his wife left the house of 
the plaintiff after her  husband’s death. 
Lachhman Prasad, the father of the plaintiff, 
amplifies that statement in his evidence, 
and if that statement be true, there was 
ample opportunity for Sant Bakhsh Singh 
to have access to his wife and to beget 
a child during the time he stayed in the 
house of the plaintif. According to 
Musammat Patraj Kuar, her husband was 
suffering from a mild attack of diarrhoa 
from about two or two-and-a-half months 
before his death, that he used to attend 
to his ordinary avyoeations, taking such 
medicines as other people suggested, that 
about fifteen days before his death he became 
prostrated and bed-ridden, and that a few 
days Jater, the plaintiff and his father took 
him to their house in Mauza Imalia to 
get him treated by a vaidya or medical 
practitioner there, Her statement is borne 
out by the evidence of Sheo Shanker, a 
relation of Sant Bakhsh Singh, and Bodhai, 
a Brahman priest living about :00 paces 
off from the house of Sant Bakhsh Singh. 
Sheo Shanker deposes that he used to see 
Sant Bakhsh Singh during his illness, 
that for some time he used to have four or 
five ordinary motions ina day and that he 
became seriously ill about fifteen daya before 
his death and was subsequently taken by 
the plaintiff to Mauza Imalia. Bodhai 
deposes that he used to visit Sant Bakhsh 
Singh during his illness, that ten or twelve 
days prior to his death he .was taken by 
the plaintiff and his father to their houss 
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in Mauza Imalia and that he was helpless 
and bed-ridden when he went. Beyond 
the statement of Lachhman Prasad, the 
father of the plaintiff, there is no evidence 
whatsoever to show that Sant Bakhsh 
Singh was dissatisfied with his wife or 
suspected her fidelity. According to the 
story of either party, there was ample 
opportunity for Sant Bakhsh Singh to have 
access to his wife at or about the time 
when the conception took place. His condi- 
tion in the beginning was not such as to 
render his begetting a child impossible or 
improbable; and, as the child was born 
within 230 days of bis death, the presumption 
under section 112 of the Evidense Act is 
that the child so born was his legitimate 
son. The onus of proving that be bad no 
access to his wife at or about the time 
when the child could have been begotten 
was on the plaintiff; but the evidence of 
the plaintif’s own witness, Lachhman 
Prasad, and the statements made by him 
in paragraph tof the plaint and para- 
graph 9 of the replication show that the 
aecess was possible. We agree with the 
learned Subordinate Judge, therefore, in 
finding that the male child, born of Musam- 
mat Patraj Kuaron the 6th August 1914, 
was the son of Sant Bakhsh Singh, 

It is a well-known principle of Hindu Law 
that ina joint..family governed by the 
Mitakshara Law, the father cannot make a 
gift of the ancestral property to the prejudice 
of his sons. That principle extends to a son 
existing inthe womb but afterwards born 
alive; fora child who is in the mother’s 
womb at the time of the death of his father 
is in the contemplation of law actually exist- 
ing, and can, on his birth, divest the estate of 
any person with a title inferior to his own, 
who has taken in the meantime (Mayue’s 
Hirdu Law, 8th edition, page $98). The 
author of the Mitakshara accordingly lays 
down tbat when a partition is made between 
brothers, and a son is afterwards born to 
their mother after the partition, “his allot- 
ment must absolutely be made out of the 
visible estate, corrected for income and ex- 
penditure,”’ that is, after making due 
allowanee for the ‘income and expenditure 
incurred during the intervening period (Mitak- 
shara, Chapter I, section 6, paragraph 
£). The author further declares that in such 
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a case, if the signs of pregnancy are visible, 


the distribution should be postponed, await-- 


ing he: delivery, and that the same rule 
would apply where the widow of any 
other childless member, for instance a 
brother, is pregnant (Ibid, Chapter 1, section 
6, paragraphs 11 and 12). On the same 
principle, a gift in favour of a child in 
the womb is treated as valid and enforce- 


able, . Jotendromohun Tagore. vy. Ganen- 
dromohun Tugore ( ). The principle is not 
unknown to other systems of law. In 


Minakshi v. Virappa (2) and Ramanna v. 
Venkata (3), which were followed in 
Kabapatii v. Somasundaram (4), it was 
recognised that under the Hindu Law the 
right of a son in the womb’ to the 
ancestral property cannot be defeated by a 
Will or gift. The same view was taken in 
| Deo Narayan Singh v, Ganga Prasad (5). In- 
deed, as pointed out in Hanmant Ramchandra 
v. Bhimacharya (6), in the case of an adop- 
tion, the birth of a posthumous son has the 
effect of reducing the share of a son adopted 
before his birth; bat the right of a son 
born aflerwards being traced back to the 
date of his conception, a father’ has no more 
power to interfere by gift or Will with the 
right of a posthumous son to his share in 
the family property, as fixed by law, than 
in the case of a sonin esse at the time of 
his. death, - 3 

The child died during the pendensy of 
this appealon the 19th May 1915, but his 
death does not affect the correctness of the 
finding of the learned Subordinate Judge 
in regard to the invalidity of the deed of 
gift. ~ 

, It is unnecessary. in the above circum. 
stances to consider whether the deed of gift 
was obtained by traud or undue influence. 

The appeal is, therefore, dismissed with 
costs, j 


: Axrpeal dismissed, 
a) 18 W. R. 359 ab p. 865; YB. L.R 877: I A. 
Sup. Vol. 47; 2 Suth. P. C.J, 6u2; 2 Sar P. C. J. 82. 
` (2) 8-M. 89: 9 Ind, Jur. 2 ; R Ind. Dec, (N. 8. 62. 
(3) 1. M. 246; 12 Ind, Jur. 177 and 453; 4 Ind. Dec. 
(x. s.) 171. 
(4) 16 M. 76; 2 M. L. J. 244; 5 Ind Dec. (x. s.) 760. 
(5). 26 Tnd, Cas. 671; 87 A.-.62; 13 A. L. J. 69, 
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PATNA HIGH COURT. 
Ssconp Civiu Appears Nos. 1040 
AND 1041 ow 1915. 
January 26, 1917, 
Present:—Mr. Justice Mullick and 
Mr. Justice Jwala Prasad. 
GOBIND DAS KHANDEWAL—P taintire 
— APPELLANT 
versus 
Me. W.E DURHAM WAITE, . 
MANAGER, ENGU MBERED ESTATES, 
RANOHI, AND OTHERS — DuFENDANTS — 


RESPONDENTS. 

Ezecution—Bale-certificate, construction of--Mauza 
asli mai dakhili, meaning of -Omission to specify 
appurtenant villages by name, effect of—Bengal ` Rant 
Recovery’ Act’ (VHE B C. of 1865)—Chota Nagpur 
Landlord and Procedure Act- I of 1891, 3. 12i— 
Rent-decree - Execution—Purt of tenure, whéther can 
be sold. 4 

In construing a sale-certificate the test is, what 
did the Court intend to sell and what did the pur- 
chaser understand he bought, and not what the 
intention of tho decree-holder, who was selling the 
property, was [p 452, col 2] 

Raja Thakur Barmha v. Jib in Ram Marwari, 21 Ind. 
Cas. 936; 41 C. 5:0: 18 C. W. N. 313; 12 A. L. J. 156; 
(19 4) M. W. N. 118: 26 M L. 1.69 15 M L T.. 187; 
190 L.J. 161; I8 Bom. L R. 156 (P.C. Pettachi 
Chettiar v Chinnaiambiar, 10 M. 241; 147. A. 88: 11 
Ind Jur “72; 5 Sar P.C. J. 38; 3 Ind. Dec. (x. 8.) 
921, followed. 

Berhtmdeo Singh v. Ram Narain Singh, 22 Ind. Cas, 
280:19 C. L. J 18, relied upon. 

Where a village is described in the sale-certificatc 
as “asli mai dakhil?” it inclwtes both the main village 
as Ta as the villages appurtenant thereto. [p. 453, 
col. 2. 

It is not necessary for a deoree-holder to particu- 
larize by name in the sale proclamation all the 
villages which are dakhili or appurtenant to a main 
village; it is sufficient for him to say mauza asli mai 
dakhilt.. [p. 458, col 7.] 

Zerkalee Kooer v. Doorga Pershad, 16 W, R. 149, 
relied upon. 

A Rent Court cannot in execution of a rent decree 
sell, free of encumbrances, a part of a tenure. [p. 453, 
col 1] i 

Appeal from the decision of the Judicial 
Commissioner, Chota Nagpur, dated the 6th 
January -1915. - f i 

` Messrs. Narendra Narai» Ghose and Atul 
Krishna Roy, for the Appellant. 


Mr. Fakhruddin and Rai Guru Saran 


- Prasad, for the Respondents. 


JUDGMENT. 

Motucs, J..These two second appeals 
arise .out of two suits brought by an 
auction-purchaser ata rent sale for declara- 
tion of title to and recovery of possession 
of three villages named Kurkura, K alamara 
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and Bangera. The first two villages are 
the subject of Appeal No. 1040 and the last 
village is the subject of Appeal No, 1041. 
The defendants in the suit were the 
landlord, the Raja of Birn, who is represented 
by Mr. Durham Waite, Manager of the 
Encumbered Estates, and the transferees 
from the original judgment-debtor, the 
tenant Ram Chandra. The decree made by 
the Rent Court on the 27th of October 
1903 describes the claim as being one for 
realisation of the amount of Rs. 364-11-0 
due on account of rukumat, cesses and 
damages for the years 1956 to 1959 for 
the jagir lands in Mauzas Targa and others. 
It appears that the decree was made under 
sub-section 4, section 37, of Act I of 1879 
(B. CO), which was the Act applicable 
for recovery of arrears of rent in respect 
of tenures at the fime when the decree was 
made, 

The defendants contend that only Mauza 
Targa passed by the sale which was held 
in execution of the rent-decree, and not 
the villages now in suit, 

The question, therefore, arises as to what 
is the construction of the certificate which 
was given to the auction-purchaser as a 
result of that sale. 


Now it appears that in the decree the 
property was described as the jagir lands 
of Mauzas Targa and othérs. In the execn- 
tion application the original description was 
Mauzas Targiand others (waghaira) but was 
corrected at the instance of a clerk in the 
office of the Manager of the Encumbered 
Estates into Mauzz Targa mai dakhili. The 
sale proclamation described the property 
as Mauza Targa asli mai dakhili, and gave 
the annual rent of the property at Rs. 400 
the net profit at Rs. 288-12-0 andthe net 
value at Rs. 2,088-7-8. The sale-certificate 


describes the property in the same manner- 


as the sale proclamation, namely, Mauza 
Targa asli mai dakhtii. The question now 
for our determination is whether the 
Jesoription “ Mauza Targa asli mat dakhili” 


covered the villages in suit or whether it- 


was limited only to Mauza Targa as now 
delineated in the map prepared during the 
recent Cadastral Survey. The learned 
Subordinate Judge decreed the suits and 
held that what passed by the sale was the 
eulire tenure. The Isarned District Judge 
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has reversed that finding and hence the 
present second appeals by the plaintiff. 

The plaintiff is an assignee from the 
original auction-purchaser, while the land- 
lord the Raja isa mortgagee in respect of 
the villages in suit. It is to his interest to 
contend that the sale was limited to Mauza 
Targa only and that his rights as 
mortgagee did not pass by the sale, because 
if the whole tenure passed free of encum- 
brances then his mortgage also would be 
annulled. 


Now the learned Judge in the Court 
below has at the outset misdirected himself, 
when he observes in the course of his 
judgment that what is to be looked at is 
not the intention of the Court which sold 
the property but the intention of the decree- 
holder who was selling the property. This 
is an obvious fallacy, as has been pointed 
out by their Lordships of the Privy Council 
in the case of Raja Thakur Barmha v. Jiban 
Ram Marwari (1). To the same effect is 
the judgment of a Division Bench of the 
Caleutta High Court in Barhamdeo Singh v. 
Ram Narain Singh (2) and the learned 
Judges in that case citing the observations 
of Lord Watson in Pettacht Chettiar v. 
Chinnatambiar (3) laid down that the test 
is what did the Court intend to sell and 
what did the purchaser understand he bought. 
Therefore the question that we have to ask 
is what did the Court intend to sell in 
execution of the decree of the 27th of 
October 1903. This turns upon the con- 
struction to be given to the words “ Mauza 
Targa asli mat dakhili.” The plaintiff 
contends that by “dakhili” the subordinate 
villages or “tolas” of Targa were meant, 
namely, the Mauzas Kurkura, Kulamara, 
Bangera and Kadupani. The word “tolas” 
which means a “hamlet” ora “quarter” 
appears to have been introduced into the 
present litigation for the first time by the 
plaint dated the 2lst of December 1911, 
with what object we do not know; nor are 


(1) 21 Ind. Cas. 936; 41 O. 590; 18 ©. W. N. 313; 
A.L.J.156; (1914) M. W. N. 118; 26 M, L. J. 89 
M. L. T. 187; 19 C. L, J. 161; 16 Bom. L. B. 156 
C.). 

2) 22 Ind. Cas. 280; 19 C. L. J. 182. 

3) 10 M. 24l; 14 L A. 84; 11 Ind. Jur. 272; 5 Sar. 
P. C. J. 38; 3 Ind. Dec. (xN. 8.) 921. 
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we much concerned with it; but we are 
satisfied that the true construction of the 
words “ Mauza Targa asli mas dakhili” is 
not the Mauza Targa as itat present exists 
but the whole tenure which was in default. 
We have also no doubt that the decree- 
holder himself when he effected the attach- 
ment in execution of his rent-decree meant 
to describe the tenure as it was at the 
time of its creation and not Mauza Targa 
as defined by the Settlement Authorities 
on the settlement map. 

16 is quite probable that-at the time of 
the creation of the tenure Mauza Targa 
covered a very much Jarger area than it 
now does and that Mauzas Kurkura, 
Kulamara and Bangera were contiguous to 
Mauza Targa and could properly be described 
as subordinate to ihe larger mauza. The 
learned Judge of the Court below appears 
to have been greatly influenced by the 
fact that Mauza Bangera at the present 
moment is some eight or ten miles from Mauza 
Targa as shown on ihe map, but that is 
explained by the growth of new villages. 
Moreover, in our view it is immaterial 
what the present conditions are becanse we 
hold that the Court intended to sell the 
whole tenure. 

We are further fortified in the conclusion 
at which we have arrived by the circum- 
stance that it was not open to the Rent Court 
to sell a portion of the tenure, It appears 
that the law previous to 1879 applicable to 
the sale of tenures was that contained in 
the Rent Recovery Act of 1865 and it 
seems settled that according to that Act 
you could not in execution of a rert-decree 
sell free of encumbrances a part of a 
tenure. 


Section 123 of Act I of 1879, as amended 
by Act V (Bengal Council) 1908, did not 
effect any alteration of the law in this 
respect, for it enacted that a landlord in 
execution of his rent-decree could sell the 
whole tenure but that the Commissioner 
of the Division could, if he so chose, 
exempt a portion of the tenure from sale. 
As we read the section, the landlord had no 
option; the option rested with the Commis- 
< sioner; and in this case it does not appear 
that any such option was exercised by the 
Commissioner and the sale took place under 
vhe first part of section 123 of Act I of 
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1879, If that was so, then what the Court 
intended to sell and what the Court did in 
fact sell was that which the Court was 
empowered under ihe law to sell, namely, 
the whole tenure. Itis not necessary for 
us to enquire what would have been the 
position if the Commissioner had ordered a 
portion of the tenure only to be sold, nor 
what would be the position of the auction- 
purchaser if the landlord instead cf proceed- 
ing under the Rent Act had resorted to 
the Civil Court for the purpose of selling 
the right, title and interest of the judgment- 
debtcr in a portion of the tenare, It 
appears that the landlord could in the 
Civil Court have sold a portion of the 
tenure, but we are not concerned with any 
such sale because he appears to have sold 
in the Rent Court and not in the Civil 
Court. Therefore, in our opinion, what 
passed by the rent sale was the whole tenure 
and not a part of it. Therefore the proper- 
ties now in suit must be held io bave 
passed by that sale ard the plaintiff is 
entitled to snceeed in the present snit. . 

We find also that in certain Road Cess 
Returns the villages in snit were treated by 
the nnder-tenure-holders as dakhil Mauzas 
appertaining to Mauza Targa. The learned 
Judge inthe Court below has considered 
these returns and has come to the con» 
clusion that the evidence furnished by other 
transactions nullifies the effect of the 
statements made inthe returns, No doubt 
his finding on a question of fact is final but 
where, as in this case, the question for 
decision is one of mixed factand law his 
finding is liable to be reversed in second 
appeal by us. 


It has been held in the earlier decisions 
in the Calcutta High Court that it is not 
necessary for a decree-holder to particularize 
by name all the villages which are dekhilé 
or appurtenant to a main village; it is 
sufficient for him to say mauza asli mar 
dakhili [see Zerkalee Kocer v. Doorga 
Pershad (4) |. Therefore inthe present case 
nothing can be gathered from the omission 
of the decree-holder to particularize by 
name the Mauzas Kurkura, Kulamara and 
Bangera. 


(4) 16 W. R. 149. 
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The result is that the decision of the 
lower Appellate Court will he set aside and 
that of the Subordinate Judge restored and 
the appeals will be decreed with costs in 
all Courts. The Rule which was issued 
by the Caleutta High Court is discharged. 

JwaLa Prasad, J.—1 agree. 


Appeals decreed; Rule discharged. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civit Appeat No, 384 or 1915, 
August 23, 1916, 
Present:— Pandit Kanhaiya Lal, A. J. O., and 
Mr. Kendall, A. J.C. 
Tur Hon’sun Sir Raja MUHAMMAD ALI 
MUHAMMAD Bhan Bahadur, K. ©. 
1. E.— Derenpayt— APPELLANT 
versus 
Qazi RAMZAN ALL AND OTRERS— PLAINTIFFS 


~~ RESPONDENTS, 

Construction of document— Mortgage-deed, interpreta- 
tion of Interest in addition tu usufruct of mortg: ged 
property—Clog on equity of redemption— Deed emecuted 
by boy of tender years— Pardanashin lady. 

Wh re a mrigage-deed of 188 relating to the 
Sitapur District ran as follows:—“We the mort- 
gagors' have received the entire and full considera- 
ticn of the mortgage and have delivered possersion 
over the mortgaged property subject to the condi- 
tions given below. Now we have no iight, title or 
interest left except the right to redeem the mort- 
gage. The first condition is that after thirty years, 
at the tims of redemption we shal] pay interest at 
the rate of Re. | per cent per mensem, along with the 
principal. ‘he second is that we allow and give 
to the mortgagee whatever protits he may realise 
from the said property after | aying the land revenue, 
The third is that at the time of redemptien we shail 
have no claim against the mortgagee for wwasilat 
(mesne profits :” 

Held, (1) that the intention of the mortgagee was 
to levy interest from the date of the morigage 
atthe time of the redemption, irrespective of the 
profits; [p. 455, col. 2.) 

Mohammad Husain Khan v. Tikaet Rae, Financial 
Commissidner’s Circular No. 46 of 1£67; Seth Beeta 
Ram v. Arjoon Singh, Kafiqne & Jjackson’s P, C, No 29 
and Rajah Amir Hasan phan v.- Mukhdoom Singh, 
Rafique & Jackson’s P. U. No. 38, referreu to. 

(2 that notwithstanding the covenunt as to 
peyment of the said interest, the mortgagee was not 
entitled toit if the effect of the covenant was to 
render redemption practically impossible. [p 38, 
col. 1 

v ae a deed is executed by a boy of tender years 
or by a pardanashin lady, the mere reading ove 
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of it is not sufficient: its language ought to be 
thoro ghly explained to the executrnts, especially 
where it is extremely vague and ambiguous. tps 457, 
cos. 1 & 2] 

Shambati Koeri v. Jago Bibi, 29 ©, 749; 29 I. A. 127; 
€ C. W. N. 682; 4 Bom. L. R. 444; § Sar, P. CO. d. 304, 
referred to. 


Appeal from the decree of the District 
Judge, Sitapur, dated the 3rd September 
1915, confirming the order uf the Subordinate 
Judge, Sitapur, dated the 12th April 1915 

The Hon’ble Syed Wazir Hasan and Syed 
Ali Mohammed, for the Appellant. . 

The Hon’ble Mirza Sami Ulleh Beg, Babu 
Ishwart Prasad and Mr. Mohammad Atyub, 
for the Reapendents. 

JUDGMENT.— This appeal arises ont 
of a suit for redemption, brought in 
respect of a mortgage effected by Musammat 
Bhaga and her son Ramzan Ali in favour 
of Amir Husain Khan, the father of the 
defendant-appellant,-on the 26th September 
1881. The mortgage purports to have 
been made in lien of Rs. £500 for a period 
of thirty years. The mortgagee was given 
possession over the mortgaged property, and 
one of the covenants in the mortgage- 
deed was that the mortgagee shall retain 
the profits of the mortgaged property and 
that after thirty years at the time of redemp- 
tion the mortgagors shall pay interest at 
the 1ate of Re. l per cent. per mensem, 
alorg with the principal money secured 
by the mortgage. The mortgaged property 
was descriked in the mortgage-deed as 
havirg keen hypothecated for the mortgage- 
debt, and the mortgagee was declared to 
have noright to realize any portion of the 
mertgage mcrey frem ary prcperty other 
tlen the preperty mertgaged. 

Musammect Bhaga died a1.d was succeeded 
by her sen Ranzan Ali, who is one of 
the plaintiffs to the snit, Ranzan Ali 
made a gilt of a pertion of his interest 
in the mortgaged property in favour of 
the plaintiffs Nos. 2 and 3. The allegation 
of the plaintiffs is that Musammat Bhaga 
was an illiterate and pardanashin lady, 
ireayable of understandirg burirers, that 
Enzen Ali, the other mortgagor, was 
ako not capable cf m derstardirg what 
ke was ding (ming to bis mircity cn 
tle Gate of tlhe mertgepe, and ilat the ` 
covenant regarcirg the jament of interest 
at the rate cf He. l per cent. per mensem 
alter the expiry of the period of thirty yearg 
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in addition to the usufruct was hard and 
unconscionable, and having been designed 
to defeat the right of redemption could 
not be legally enforced. Redemption was, 
therefore, sought on paymant of the principal 
money Rs. 4,500. The defendant denied 
that Ramzan Ali was a minor on the 
date of the mortgage, and while admitting 
that Musammat Bhaga was a pardanashin 


lady, asserted that she was a clever 
woman capable of looking after her 
interests. He claimed that Rs. 22,183 


were due on the mortgage and cortended 
that the covenant in regard to the 
payment of interest in addition to the 
usufroct was valid and enforéeable. 

The learned Subordinate Jodge came to 
the conelusion that Ramzan Ali was not 
a minor on the date of the mortgage, 
that Musammat Bhaga, understood what 
she was doing when she executed the 
mortgage-deed, and that the covenant as 
to the payment of interest in addition to 
the usufruct was valid and enforceable 
bat did not entitle the mottgagee to claim 
that interest for the period antecedent to 
the expiry of thirty years from the time of 
the mortgage. Both the parties were 
dissatisfied with that decision and appealed 
to the District Judge of Sitapur who, 
however, upheld the decree of the Court 
of first instance. 

The main question for consideration in 
this appeal is whether the construction 
put by the Courts below on the mortgage- 
deed, in regard to the date from which 
the interest was claimable, represented 
the true meaning of the deed. The 
language used in the deed is somewhat 
equivocal, After stating that the mortgage 
was made for thirty years in favour of a 
person who was the superior proprietor of 
the villages wherein the property mortgaged 
was situated, and had, as such, a preferential 
right to purchase or take a mortgage, the 
mortgage-deed: went on to say:— 


“We have received the entire and full 
consideration of the mortgage and have 
delivered possession over the mortgaged 
property subject to the conditions given 
below. Now we have no right, title or 
interest left except the right to redeem 
the mortgage. The first condition is that 
after thirty years, at the time_of redemptions 
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we shall pay interest at tha rate of 
Re. 1 per cent. per mensem, along with the 
principal. The second is that we allow 
and give to the mortgagee whatever profits 
he may realizs from the said property 
after paying the land revenue, The third 
is that at the time of redemption we 
shall have no claim against the mortgagee for 
wasilat (mesne profits).” 


There is no express statement in the 
mortgage-deed that the profits were t> be 
appropriated by the mortgagee in lieu of 
or in part payment of interest, and the 
order in which reference is made, first to 
the mortgage having been made for thirty 
years, then to the delivery of possession, 
and thereafter to the payment of interest 
at a specified. rate with the principal 
money after thirly years when the time for 
redemption arrives (bid tis sıl ke bawagt 
infikak rehan), coupled with the condition that 
the mortgagors are not to claim an account of 
the profits of the mortgaged property at the 
time of redemption, seems toindicate that the 
intention of the mortgagee war to levy 
interest, irrespective of the profits, from 
the date of the mortgage at the time of 
redemption. It was a common practice 
ab or about the time when Ondh came 
under Beitish Rule for mortgagees to 
charge interest as well as to enjoy the 
usafruct. It is pointed ont by Sykes 
on the authority of Colonel MacAndrew, 
“when the Moghul Empire went to pieces, 
the Muhammadan Princes, who succeeded, 
were not satisfied with a certain portion 
of the estimated produce of land, bat 
claimed the whole kacha nikasi, as entered 
in the jameband?, allowing to the zamindar 
a amall deduction, which was called .nankar” 
(Chhail Behari Lals Taluqdari Law of 
Oudh, page 182). A person who held a 
usufructuary mortgage from a zamindar 
was in no better predicament. He could 
not even make illegal or secret exactions 
from the cultivators, which an old hereditary 
proprietor very often did, and the result 
was that no man was willing in those 
days to advance money on a mortgage of 
landed property, unless the mortgagor was 
willing to pay interest at a specified rate 
in addition to any usufruct which might 
be available to the mortgagee. This 
practice appears to baye continued in some 
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of the districts of Oudh even after the 
annexation in spite of the fixity of 
tenure which the British Government 
introduced; but in 1867 Mr. Davies, the 
Financial Commissioner of Oudb, refused 
to enforce it and ruled that in decrees 
for redemption of mortgages, no interest 
should be decreed in addition to the 
usufruct after the 13th August 1860, 
whenever the land mortgaged was in the 
possession of the mortgagee [Mohammad 
Husain Khan v. Tikaet Rae (1)]. Adverting 
to this decision in Seth Seeta Ram v. Arjoon 
Singh (2), their Lordships of the Privy 
Council observed:—‘“It would appear from 
the decision of Mr. Davies that af the 
time when he made this decree, the law 
of Ondh was in this state that the mort- 
gagee should retain the usufruct of the 
property mortgaged together with any 
amount of interest secured to him by the 
mortgage-deed, a state of the Jaw which 
is nob in conformity with the law which 
prevails in the rest of India or, as far 
as their Lordships are aware, in any 
civilized country, and it appears to them 
not consistent with the first principles of 
justice. Mr. Davies appears to have thought 
that that state of the law should not be 
recognized beyond a certain date, and 
their Lordships infer that after that date 
the law must be taken to have been 
altered, at all events, so far as this “that 
without some special agreement or some 
special custom, the mortgagee should not 
retain both the usufruct and the interest 
bat that the usnfruct should be treated 
as in satisfaction of the interest on the 
mortgage.” A similar view was taken by 
their Lordships in Rajah Amir Hasan Khan 
v. Mukhdoom Singh (8). Both those cases 
were from the Sitapur district. 

It ‘appears, however, from a reference 
made by their Lordships in the preceding 
case that in 1871, and possibly some time 
before that, the succeeding Financial Com- 
missioner, Colonel Barrow, declined to 
follow the decision of Mr. Davies and 
gave effect to contracta for the payment of 
interest in addition to the usufruct. The 


(1) Financial Commissioner’s Oircular No. 46 of 
1867. 

(2) Rafiqne & Jackson’s P, CO, No, 29, 

(8) Rafique & Jackson’s P, O, No, 38, 
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mortgage-deed in suit was executed in 
1881. The language used in. the deed 
being equivocal, we are not prepared to 
say that the construction put by the 
Courts below on the mortgage-deed is not 
possible or wholly unwarranted; but in 
view of the practice of money-lenders in 
the Sitapur District, to which this case 
relates and from which most of the cases 
bearing similar conditions went up to 
their Lordships, and the sequence in which 
reference is made first to what was to be 
done during the first thirty years, and then 
to what was to happen after the period of 
thirty years when the time for redemption 
arrived, we are inclined to consider that 
the words “after thirty years” refer to and 
qualify the time of redemption, and not 
the time from which the payment of interest 
is to be ealeulated. 

It cannot, however, be said that the 
mortgagorg in this instance thoroughly 
understood and realized the effect of the 
covenants which the mortgagee was exacting 
from them. The first mortgagor, Ramzan 
Ali, was a boy of tender years on the 
date of the mortgage. At the time of 
registration he described himself as sixteen 
years old and was not a minor for the 
purpose of registration, which was governed 
by the personal law to which he was 
subject. The Sub-Registrar treated him as 
having attained majority and allowed the 
registration to be effected by him. In 
his evidence Ramzan Ali states that he 
was born in Ramzan 1282 Hijri, ov 1866 
A. D., and that he remembers it because 
be knows that his ftarikht name was 
Ghulam Ismail, which corresponds with 
1882 Hijri. Musharraf Ali states that he 
was himself 48 years old and that Ramzan 
Ali was older than him by two years. 
The learned Subordinate Judge found that 
Ramzan Ali was not known to have been 
a minor, but he did not determine what 
his actual age then was. Qazi Hadi Hasan, 
the then Sub-Registrar, deposes that he 
knew Ramzan Ali, as he was his relation, 
and that his age at the time of 
registration was above eighteen or abont 
nineteen years. 

The plaintiff, Ramzan Ali, does not 
seek in this case to impeach the mortgage 
but to redeem it. He did not own the 
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mortgaged property, but he is the heir 
of the person who owned and mortgaged 
it, and the question of his prezise age at 
the time of the mortgage is not, therefore, 
of any practical importance. Assuming for 
the sake of argument that he was above 
eighteen or about nineteen years old at 
the time, he was not sufficiently grown 
up or conversant with business as to have 
been able to realize and appreciate the full 
significance of the covenant which the mort- 
_ gagee was exacting from him. i 


Musammat Bhaga, the other mortgagor, 
was admittedly a pardanashin lady, and 
there is nothing to show that she was 
able to understand or realize the effect 
of the terms and conditions whieh were 
entered in the mortgage-deed. She held under- 
proprietary rights in the villages belonging 
to the mortgagee. She lived, according 
tc the evidence, in a house belonging to 
the mortgagee at Biswan. Her son-in-law, 
Amin-ud-din, who signed the deed on 
her behalf, is described by Ramzan Ali 
as having been in the service of the 
mortgagee, and she had no opportunity 
of obtaining advice which gould have 
enabled her to realize the precise effect 
of what she was doing. She wanted 
money to satisfy certain prior debts due 
to the mortgagee and some other persons 
(Exhibit A-2), and the statement of Ramzan 
Ali is that the mortgage-dleed in suit 
was not explained either to him or to 
his mother, and that the only persons 
who were present when the deed was 
sigred were the servants of the mortgagee. 
Neither the scribe nor the attesting 
witnesses have been examined in this case 
on behalf of the mortgagee, and no evidence 
is forthcoming to show that the terms 
and conditions of the mortgage-deed were 
thoroughly explained to the lady concerned. 
The Sub-Registrar admits that he cannot 
tell from memory whether the deed was 
explained to the lady, though he alleges 
that that was his practice. The registration 
endorsement asserts that the deed was 
read over to the executants word by word, 
but as pointed ont by their Lordships of 
the Privy Council in Shambat: Koeri v. 
Jago Bibi (4), the mere reading over of 
~ (4) 29 0, 749; 29 I. A. 127; 6 C. W., N. 682; 4 Bom. 
L. R. 444; 8 Sar. P. O, J. 804. 
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the deed was not sufficient. The language 
of the document in the matter of this 
particular covenant was extremely vague 
and ambiguous, and if persons better 
qualified than this pardanashin lady and 
her son of tender years find difficulty in 
understanding what its precise significance 
is, it is not reasonable to expect that 
withont an adequate explanation the said 
lady and the boy would nave been able 
to understand and realize what sort of 
covenant was being exacted from them. 
It does not even appear what explanation, 
if any, was given by the Sub-Registrar. 
Now let us examine the effect of the 
covenant on this particular transaction, 
The lady was mortgaging her property to 
secure a loan of Rs. 4,500 to pay her 
creditors, one of whom was the proposed 
mortgagee himself. The proposed mort- 
gagee was the superior proprietor of the 
villages in which the undor-proprietary 
interest mortgaged was situated. The 
mortgage-deed asserts his preferential 
right to take a mortgage of the property. 
The parties occupied an unequal position. 
The property mortgaged yielded according 
to the assessment statement, prepared in 
the last Settlement (Exhibit 4) and the 
proceeding of the Settlement Court dated 
the 20th April 1871 (Exhibit 3), about 
Rs. 624 per year. Its market value, 
according to paragraph 8 of the written 
statement, is now Rs. 20,000. At the time of 
the mortgage it must have been somewhat 
less, but considering the amount borrowed 
the security was in any case ample. If 
the covenant regarding the payment of 
interest at Re. l per cent. per mensem 
from the date of the mortgage at the 
time of redemption be allowed, as claimed 
by the mortgagee, the amount payable by 
the mortgagors at the close of thirty years 
would come up to Rs. 20,700 irrespective 
of the large profits which the mortgagee 
will have enjoyed by that time, or in 
other words would be considerably more 
than what the mortgaged property was 
worth at the date of the mortgage or 
at the close of that period, As it is, 
the mortgaged property is now worth 
only Rs. 20,000, and the amount «liimed 
by the mortgagee under tbe covenant is 
Rs. 22,183. If the object of the mortgagee 
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was to levy interest at Re. 1 per cent. per 
mensem in addition to the usufruct from 
the date of the expiry of tbirty years, 
in case redemption was not effected 
immediately at the close of that period, 
as found by the Courts below, then the 
covenant was of a penal nature, which a 
Court of Equity would relieve against, if 
it was bard and oppressive. If, on the 
other band, the mortgagee wanted to 
charge interest irrespective of the usufract 
from the date of the mortgage, his object 
in postponing redemption for thirty years 
and securing the accumulation of interest 
for that period could have been no other 
than to impede redemption, for in that 
case the amount due on the mortgage 
wonld have exceeded the value of the 
mortgaged property. 


Section 76, clause (A), of the Transfer 
of Property Act requires the mortgagee 
to credit his receipts in reduction of the 
principal and interest secured on the 
mortgage. Section 2, clause (b), of that 
Act saves a right or liability arising out 
of or flowing from a legal relation, created 
before that Act came into force; but not 
a right or liability, arising out of the 
terms or incidents ofa contract which are 
inconsistent with the provisions of that 
Act and are included within its operation 
by section 2, clause (a), of the same. 
It is open to a mortgagee to stipulate for 
the appropriation of profits in whole or 
part payment of the interest due to him, 
but this is not the case here. Here the 
mortgage-deed provides that the mortgagors 
shall allow the mortgagee whatever profits 
are realised from the said property after 
paying the land revenue, and that they 
shall not lay any claim to the same at 
the time of redemption, The interest, 
which the mortgagee seeks to recover, is 
payable irrespective of any profits, which 
the mortgagee may derive from the mort- 
gaged property. The value of the mort- 
gaged property according to the mort- 
gagee nb present being Rs. 20,009, the 
effect of such a covenant is to render 
redemption practically impossible. A 
covenant of such a character taken from 
persons, one of whom was a boy of 
tender years and the other a pardanashin 
lady, in a position of more or less subordi- 
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nation to the mortgagee without it 
having been fully explained to her, and 
without any opportunity for independent 
advice, cannot be legally enforced, even 
if it was otherwise legally valid. 


A eovenant which renders redemption 
prohibitive or penal is very often added 
with the object of fettering the equity 
of redemption, and the queation for considera- 
tion in such cases is whether the coven-nt 
is reasonable so ag not to go beyond what 
is necessary for the protection of the 
covenantee, or impair his security. Where 
the parties occupy an unequal position, as 
they did in this case, it is not open to 
the mortgagee to stipulate for a condition 
that operates oppressively on the mort- 
gagor and renders the property practical- 
ly irredeemable. As pointed ont hy 
Lord Haldane in Kreglinger v, New 
I atagia Meat and Cold Storage Company, 
Limited (5), it is the essence of a 
mortgage that in the eye of a Court of 
E mity, it should be a mere security for 
money, and no bargain can well be made 
which will prevent the mortgagor from re- 
deeming on payment of what is due in- 
cluding principal, interest and costs. A 
mortgagee is consequently precluded from 
fattering redemption in such a way as to 
make the bargain unconscionable. We are 
satisfied that the mortgagee has in this 
case taken advantage of his position in 
obtaining terms which are hard and uncon- 
scionable; that the mortgagors by reason of 
the immature judgment and inexperience 
of the one, and the seclusion of the other, 
were unable to realise and understand the 
precise significance and effect of the covenants 
entered in the mortgage-dee?; that the effect 
of those covenants was not wholly explain- 
ed to them; and that in view of the long 
period fixed for the redemption of the mort- 
gage, and the rate of interest declared to 
be payable at the time of redemption in 
addition to the usufruct, and the value of 
the mortgaged property, the bargain was 
hard and unconscionable, and should not 
be enforced. While differing, therefore, from 
the construstion put on the mortgage by 


(5) (1914) A. O. 25; 83 L. J. Ch. 79; 109 L, T, 802; 
58 S. J. 97; 80 T. L, R. 114. - 
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the Courts below, we are not disposed to 
allow to the defendant any interest in addi- 
tion to the usufruct which he has realised 
from the mortgaged property. 

We allow the appeal of the plaintiffs 
accordingly and dismiss that of the defend- 
ant, and declare the plaintiffs enritled to 
redeem the mortgaged property on payment 
of Rs. 4,500 with the costs incurred by 
the defendant in the Court of first instance, 
within six months from this date. In case 
of default the mortgaged property will be 
‘liable to sale. The decree willbe framed 
in the terms of Order XXXIV, rule 7, of 
the Code of Civil Procedure. The plaint- 
iffs will get their ensts in these appeals 
and of the appeal to the lower Appellate 
Court from the defendant, who shall bear 
his own costs here and in that Court. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Drcrgus Nos. 3158 
anp 3185 of 1915, 

Febrrary z, 1917. 
Present:—Justice Sir John Woodroffe, KT., 
and Mr, Justice Beachcroft. 

In No. 3158 or 1915 
Srimati NARAINMOYI DASI AND 
OTHERS—PLaInTIFF3— APPELLANTS 
versus 
UMESH CHANDRA DEY AND OTHERS— 
D: Fes DanTs— Rr SPONDENTS. 

Is No, 3186 oF 1915 
UMESH CHANDRA DEY AND ANOTHER— 
Derenvanrs Nos, l AND 2— 
APPELLANTS 
versus 
Srimati NARAINMOYIT DASI anp 
OTHERS— PLAINTIFFS— RESPONDENTS, 

Pleadings and proof, variance between —Adverse 
possession, plea of acquisition of absolute title by-— 
Decree declaring acquisition of limited interest, uhether 
can be passed. 

In answer to a suit for khas possession defendants 
set up an absolute title acquired by adverse }-08- 
session. lt was found that the defendants had only 
acquired alimited interest, 112., that of a tenent, 
and not an absolute title tothe land: . 

Held, that the defendants having failed to prove 
the case set up by them, plaintiff was entitled to a 
decree for khas possession,and that the defendants had 
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no right to a declaration of their limited interest in 
the land. [p. 461, col. t.] 

Appeal against the decree of the Subordi- 
nate Judge, 2nd Court, Burdwan, dated the 


Sth September 1915, affirming that of the 


Munzsif, #rd Court at that place, dated the 
3rd August 1914. 


FACTS material to the report are as 
follows:— 

In execution of a decree for rent obtained 
by the  plaintiffs-landlords against the 
original raiyat, a non-transferable oceupancy 
holding was put up to auction and was 
purchased by the plaintiffs themselves at 
the execution sale. When the plaintiffs 
attempted to enter into possession, they 
were resisted by the principal defendants, 
who claimed to have been in adverse 
possession for more than twelve years after 
their purchase of the holding frem the 
original ayat on 25th June 1900. The 
plaintiffs therenpon brought a suit for 
recoyery of pessession of the holding on 
declaration of their title to khas possession 
as against the principal defendants, in 
which svit the original rayat was made 
a proforma defendant, The principal de- 


-fendavts Nos. 1 and 2 contested the suit 


on the ground, amongst others, that they 
had acquired an absclute title to the land 
by an adverse possession of more than twelve 
years, and the plaintifis’ snit was, therefore, 
barred by limitation. 


The Court of firet instance held that 
the plaintiffs bad title to the belding and 
their title was not extinguished by limita- 
tion, but as the defendants had held 
the land for more than twelve years as tenants 
and paid rent as marfatdars in the name 
of the old tenant, they acquired by 
adverse possession the limited right of a 
tenant as against the plaintiffs-landlords. 
Accordingly the Court decreed the plaintiffs’ 
suit, declaring their title ard ordering de- 
fendants to pay rents. On appeal the 
Subordinate Judge of Burdwan affirmed 
the decision of the Munsif. Against the 
appellate decree two appeals were preferred 
to the High Crmt, Second Appeal No, 
81258 by the plaintiffs, and Second Appeal 
No. 3126 by the principal defencarts. The 
proforma Gefencant, who was made a re- 
spondent in both the appeals, did not 
appear. 
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Babu Dwarkanath Chakravarty (with him 
Babu Ramani Mohan Chatterjee), for the 
Plaintiffs- Appellants.— Limitation did not run 
against the plaintiffs from the time of the 


defendants’ alleged purchase of the holding, as ` 


after their purchase rent was regularly 
paid in the name of the old tenant. As 
long as rent was thus paid the land- 
lords bad no eause of action for bringing 


a suit. They had every right to consider 
that the tenancy continued in the old 
tenant. There was no adverse claim by 


the defendants as purchasers of the holding 
to seb up their rights as tenants to the 
land, because the very fact of their pay- 
ing rents as marfatdars in the name of 
the old tenant goes to show that they did 
_ not assert their right to hold the land as 
tenants of the plaintiffs. A person can- 
not get a right by adverse possession 
unless he has claimed that right for twelve 
years. The defendants, having never claimed 
a right to be tenants on the land, can- 
not acquire the limited interest of a tenant 
in the land by {adverse possession, On 
the contrary, the defendants’ case has 
all along been that the plaintiffs’ title to 


the land has been extinguished by limi- . 


tation and they (the defendants) have 
acquired an absolute title by adverse posses- 
sion. That case has been found not 
established by both the lower Courts. Still 
a decree has been made in their favour 
declaring a right to hold the land as 
tenants. Isubmit that the -decree is wrong. 
The Court cught not to make a decree in 
favour of a party declaring a right which 
was never claimed, and which has not 
been proved by the circumstances of the 
ease. The case of Jadu Nath Belel vy. Raj 
Narain Mukherjee (1) would support my argu- 
ment. The case reported as Probhabati 
Dasi v. Taibatunnessa Chaudhurant (2) 
is distinguishable from the facts of the 
present case, as in that case the tenancy 
came toan end by forfeiture or abandon- 
ment. Butin the present case the tenancy 
did not terminate when the defendants 
purchased the holding as after their pur- 
chase, they continned fo pay rents in the 


(1) 19 Ind. Cas, 884; 17 C. W, N. 459 
(2) 20 Ind. Oas, 664, 19 O. L, J. 62; 1 
1088. 
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name of the old tenant. The tenancy only 
came to an end, when the plaintiffs put 
the holding to sale in execution of the 
decree for arrears of rent, which they 
obtained againat the original tenant after 
the defendants purchased. So limitation 
did not run until the auction sale of the 
holding in execntion of that rent-decree, 
and the suit of the plaintiffs has been 
instituted within twelve years from that sale. 

Babu Mohendra Nath Roy (with him Babu 
Bankim Chandra Mookerjes), for the Defend- 
ants-Respondents.—The plaintiffs purchased 
the land in question in execution of a rent- 
decree obtained in a suit in which my 
clients, defendants Nos.1 and 2, were not 
made parties. That rent-decree could not 
affect the title of my clients. At the time 
of the decree the defendants were holding the 
land as tenants. Their right to the holding 
acerued on the 25th June 1900, when a 
conveyance was executed in their favour by 
the original raiyat. When the landlords 
purchased the holding in execution of their 
rent-decres against the original raiyat, the 
defendants had already been in possession for 
more than twelve years and had acquired a 
title to hold it as tenants by adverse posses- 
sion, and that title subsisted inspite of the rent- 
decree and execution thereof, obtained by the 
Jandlords against theold tenant, as the defend- 
ants were not parties to the snit or to the 
execution proceedings. The canse of action 
of the landlords arose when the holding was 
sold to the defendants by the old tenant, and 
limitation began to run from that time 
against the landlords in favour of the de- 
fendants. : 

The landlords did not make the defendants 
parties to the rent suit, though they knew that 
the defendants were the persons really in- 
terested in the suit, They brought their suit 
against the old tenant, who had no subsisting 
interest in the holding at the time of the 
suit. 

[Beacncrorr, J.— When a tenant has sold 
his holding, is the landlord entitled to sue 
him for rent? | 


Reference tothe provisions of section 73 
will show that the landlord could sue the old 
tenant, if he had got no notice of the 
transfer made by the old tenant of the 
holding. I rely upon the case reported as Pro- 
bhabati Dassi v. Taibatnnessa Chowdhurant (2). 
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As the execution sale of the holding took 
place more than twelve years after the de- 
fendants’ purchase of it, the right which the 
defendants acquired by twelve years’ adverse 
possession as a tenant could not be destroyed 
by. the execution sale. 

Babu Dwarka Nath Chakravarty, in reply.— 
The question of adverse possession of a 
limited interest was never put in issue, and 
has not been tried, and the possession by the 
defendants as long as they continued to pay 
rent in the name of the old tenant was in no 
sense adverse possession. 

JUDGMENT.—These two appeals which I 
deal with in one judgment have been argued 
at great length, but the point for decision is 
really a very short one. The learned Sub- 
ordinate Judge has found that the defendant 
has acquired a limited right as tenant by 
adverse possession and has acvordingly passed 
a decree affirming the plaintiffs’ title and 
ordering the defendant to pay rent. 

The plaintiffs have appealed. This finding 
involves two things, namely, an affrmance of 
the plaintiffs’ title and the finding that the 
defendant has not acquired an absolute title 
by adverse possession against the plaintiffs. 
The only question thenis whether the Court 
was entitled to hold that the defendant was a 
tenant. He never claimed to be a tenant, 
His claim was to hold the land under a title 
of his own, This question, therefore, should 
never have been entertained. No case is 
made of the defendant’s right in assertion of 
a limited interest as a tenant. This being 
excluded ard the findings on title as regards 
the absolute adverse possession being in 
favour of the plaintiffs, their snit for khas 
possession should have been decreed. 

We accordingly desree this suit and appeal, 
and reverse the judgment and decree of the 
Court below with costs of all Courts. 

As regards Appeal from Appellate Decree 
No. 3186 of 1915, we dismiss this appeal 
with costs, 

Appeal No. 3158 allowed; 
Appeal No. 3186 dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

First Civit Arrear No. 57 or 1914. 
July 10, 1916. 
Present:—Pandit Kanhaiya Lal, A. J. C., and 
Mr. Kendall, A. J. C. 

Babu HARJAS MAL AND ANOTHER— 
PLAINTIFFS——APPELLANTS 
VETSUS 
Tue DEPUTY COMMISSIONER, 
SITAPUR, ror KATESAR ESTATE, AND 


ANOTSER—Derenpants— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 47-—Suit 
separate, questioning propriety of order passed in execu- 
tion proceedings, maintainability of —Declaratory suit, 

A sued fora debt due to him from B and obtained 
a decree against him. He attached before and after 
judgment a debt alleged to be due by C to B, This 
debt was itself tho subject of another suit broucht 
by B against Ç. This latter suit having been 
dismissed on the merits, on the ground that C was 
incompetent to contract the debt, the Court refused 
to allow the sale of the attached debt. This order 
of refusal was upheld in appeal. Athen filed a 
separate suit for a declaration that tho attached debt 
was really due by C to B: 

Held, that this was a question relating to the 
execution of the decree obtained by A agaiust B, and 
the suit was, therefore, barred by section 47 of the 
Civil Procedure Code. Tp. 464, col. J; p. 463, col. Ll 


Appeal from the decree of the Subordi- 


nate Judge, Tahsil Biswan, dated the 7th 
March 1914. 


Mr. Kauhaya Lol, for the Appellants. 


The Government Pleader, for the Respond- 
ents. 


JUDGMENT. 


Kaxuarya Lat, A. J. C,—The plaintiffs 
filed a suit in the Court of the Subordinate 
Judge of Benares against Ram Chandra, 
the husband of Mswammat Prem Kuar, for 
the recovery of a debt due by him, and 
attached before judgment a debt said to 
have been due by Rani Pirthipal Kuar to 
Ram Chandra. The statement of the plaint- 
iffs is that Rani Pirthipal Kuar, Talukdar 
of Katesar, whose property was in charge 
of the Court of Wards, had obtained sane- 
tion for payment of a certain sum of money 
to her by the Court of Wards to enable 
her to arrange for the marriage of her 
daughter’s son Munna Saheb. In connection 
with the arrangement for the said marriage 
she purchased articles worth Rs. 9,684-14-0 on 
eredit from the son and agent of Ram Chandra 
and paid him Rs, 40, promising to pay the 
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balance as soon as the money‘sanctioned by 
the Court of Wards was paid to her. The 
Court of Wards piid Rs. 2,000 to Ram 
Chandra in part payment of the said debt 
but the balance was not paid. Ram Chandra 
accordingly brought a snit in the Court 
of the Subordinate Judge of Sitapur against 
Rani Pirthipal Kuar andthe Deputy Com- 
missioner of Sitapur, as Manager of the 
Katesar Hstate, for the recovery of the 
balance of the money due to him, The 
debt which the plaintiffs had attached was 
the debt which was the snbject of the 
above suit. On the 14th February 1911 
the plaintiffs obtained a decree against Ram 
Chandra in their suit at Benares and sub- 
sequently got it transferred for execution 
to the Court of the Subordinate Judge at 
Sitapur, where the suit filediby Ram Chandra 
against Rani Prithipal Kuar and the Court 
of Wards was still pending. In execution 
of that decree they took the precanrion of 


getting the same debt attached again and- 


applied for its sale on the 7th July 1911. 
On the lth July 1911 an order for sale 
of that debt was passed by the Subordinate 
Jadge of Sitapur in the course of execution 
of the decree which had been transferred 
from Benares. Meanwhile, on the 13th July 
1911, the suit filed by Ram Chandra 
against Rani Pirthipal Kuar and the Court 
of Wards proceeded to: judgment and was 
dismissed on the merits on the ground that 
Rani Pirthipal Kuar was not competent to 
contract, being ward by reason of the 
provisions of section 34 of the Court of 
Wards Act, then in force. It appears that 
an office report was then put up by the 
clerk in charge-of the execution proceed- 
ing, connected with the Benares decree, on 
which an order was passed by the Sub- 
ordinate Judge of Sitapur onthe £th of 
August 1911, stating that as the debt 
attached had been found to be non-existent, 
its sale could not be ordered. Theapplica- 
tion forsale was accordingly disallowed and 
the attachment directed to be withdrawn. 
The present plaintiffs then appealed from 
that order to this Court;and on 23th Janu- 
ary 1912 an order was passed upholding 
the order of the Subordinate Judge and 
dismissing the appeal. In the present suit 
the plaintiffs sue for a declaration that 
Rs. 10,736-4-0, besides interest, constituted 
the debt due by Rani Pirthipal Kuar to 


"then in forse. 


Musaminat Prem Kuar. The learned Sub- 
ordinate Judge dismissed the suit-on the 
preliminary ground that it was not maintain- 
able by reason of the provisions of section 
47 of the Code of Civil Procedure. He 
further observed that so far as the Court 
of Wards was concerned, which was not 
a party to the execution proceedings, the 
declaration sought for was not one which, 
in the circumstances of the case, it was 
proper to grant. ' 

It is urged by the learned Counsel 
who appears for the plaintiffs that the 
order passed by the Subordinate Judge 
of Sitapur in the execution proceeding, 
arising out of the Benares decree, was 
one passed under Order XXI, rule: 66, of 
the Code of Civil Procedure, and that it 
was an administrative order, the validity of 
which can be challenged by a regular suit, 
In support of his argument, reliance 
was placed by him on the decision in 
Harilal Amthabhai v. Abhesang Meru (1). 
That was, however, a case- in which the 
question was whether a person, against 
whom a prohibitory order was issued, 
directing him to abstain from paying a 
certain debt to his judgment-creditor, could 
apply to have the attachment raised under 
section 278 of the Code of Uivil Procedure 
The view taken by the 
learned Judges who decided the. case was 
that it was the duty of the Court execut- 
ing the decree to ascertain, before issuing 
a proclamation of sale, all that,the Court 
considered it’ material to the purchaser to 
know in order'to judge of the nature and 
value cf the property,-and that if the pro- 
perty, of which the sale was sought, was 
a debt and the Court received notice from 
the alleged debtor that no auch debt 
existed, the Court ought to satisfy itself as 
to the existence, or otherwise, of the debt, 
and, if it comes to the conclusion tbat no 
debt existed, tn abstain from- proceeding 
with its sale. There was no question in 
that case as to the maintainability of a 
separate suit to prove the existence or non- 
existence of such a debt. The objection in 
that case ‘was, moreover, raised by a person 
who was not a party to the decree which was 
under execntionand thatcasecannot, therefore, 
be applied to the decision of the question 


now atissue. [tis true that Order XXI, rule 
(1) 4 B, 328; 5 Ind. Jur. 257; 2 Ind. Deo, (N. 8.) 722, 
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66, contemplates an inquiry, among other 
things, for the proper ascertainment of the 
‘matters specified in the proclamation, which 
may include, in the case of a debt attached 
under Order XXI, rnale 46, the existence or 
non-existence of such a debt. But suck an 
inquiry cannot be made by any Court other 
than the Court charged with the execution 
of the decree, for section 47 of the Code 
of Civil Procedure declares that all ques- 
tions relating to the execution, satisfaction 
or discharge of a decree between the parties 
to the suit in whish the decree was passed, 
or their representatives, shall be determined 
by the Court executing the decree and not 
by a separate suit. Such a determination 
ean form the subject of ‘an appeal but 
cannot be challenged by a separate suit. An 
appeal was in this case filed and decided 
adversely to the present plaibtiffs and the 
present suit is consequently not maintain- 
able. The plaintiffs have further alleged in 
the plaint that their judgment-debtor 
Musammat Prem Kuar colluded with the 
Court of Wards and entered into a private 
settlement by virtue of which Rs. 5,000 
were paid to Madho Prasad, her transferee, 
out of Court and the prosecution of the 
suit filed by Ram Chandra against the 
Court of Wards was not proceeded with. 
But assuming that those allegations are 
correct, the remedy of the present plaint- 
iffs was to have set up and established 
in the execution proceeding the fraud which 
they now allege to Have been committed 
by their judgment-debtor and to have 
sought the proper remedy in the Court which 
was competent to grant it. The matter 
eannot be re-opened in a separate suit. The 
Court of Wards was not a party to the 
execution proceeding; but in view of the 
fact that the suit braught by Ram Chandra 
against the Court of Wards was dismissed 
on the ground that the contract was not 
legally enforceable, it would be futile to 
grant a declaration in the terms asked for. 

The appeal is, therefore, dismissed with 
costs. 

Kenoaun, A. J. C.—One Ram Chandra, 
now represented by his widow Musammat 
Prem Kuar, brought a suit against Rani 
Pirthipal Kuar, Talukdar of the Katesar 
Restate in the Sitapur District, for recovery 
of Re. 10,376 alleged to be due from her, 


She was a ward of the Court of Wards, 
ani the Daputy Commissioner of Sitapur 
was added as a defendant in that suit. 
This suit was instituted in the Court of 
the Subordinate Judge, Sitapur. 

The predecessor.in-title of the present 
appellant brought a suit against the above 
Ram Chandra in the Court of the Subordi- 
nate Judge, Benares, for money due: and 
in the course of that suit he attached the 
debt due to Ram Chandra in respect of 
which the above suit was pending in Sita- 
pur. He obtained a decree on 14th 
February 1911: and he caused that decree 
to be transferred for execution to the 
Court of the Subordinate Judge, Si apur. 
He then again caused that deb. to be 
at ached; and an order for sale of that debt 
was passed on 7th July 1911. Ram 
Chandra’s suit, however, was dismissed on the 
13th July 19:1, it being held that the 
Rani being a ward of he Court of Wards 
there was no debt in existence legally 
recoverable. Against that decree no appeal 
was filed, except by the Court of Wards, 
whic’) made a successful appeal for costs. 

On the 8th August 1911 the Sucordinate 
Judge, Sitapur, executing the Benares 
desree which had been transferred to him, 
dismissed the appellant’s application for 
execution by sale of the debt, on the 
grounds that it had been established that 
no debt existed, and that the attached 
property, therefore, no longer existed. The 
appellant took the case to this Court on 
appeal, but his appeal was dismissed on 
the merits by Piggott, J. C, on 24th 
January 1912. i 

He has now brought the suit out of 
which this appeal has arisen. He has not 
impleaded Rani Pirthipal Kuar; but has 
prayed, as against the Court of Wards and 
his jadgment-debtor Musammat Prem Koar, 
fora declaration that a debt of Rs. 10,376 
exists due from Rani Pir-hipal Kuar 
to his judgment debtor Musammat Prem 
Kuar. He has alleged that the suit at 
Sitapur referred to above was not properly 
prosecuted, owing to collusion between the 
Rani, his judgment-debtor, and a transferee 
of the Rani’s interests. 

The learned Subordinate Judge has dismiss. 
ed the suit on the ground that itis barred 
by section 47, Civil Procedure Code. He 
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has further noted that itis not a case in | 


which a Court would be exercising a wise 
discretion in allowing a declaration, having 
regard to the definite findings that no debt 
exists, 


There is no doubt that section 47 en- 
tirely bars the present claim. But succinctly 
the case is this: A sues B for money 
due; he attaches before, and after, judgment 
saleable property belonging to B. He obtains 
a decree. He applies to sell that attached 
property belonging to B, his judgment-debtor. 
The Court finds that that attached property 
does not belong to B and, therefore, declines 
to proceed to sale. A appeals, and his 
appeal is dismissed. It is clear that 
this is a question relating to execution of 
the decree, a question between the parties 
to that decree; and that no Court has 
jurisdiction save the Court executing the 
decree. The appellant has called attention 
to rulings reported as Hartial Amthabhat 
v. Abhesang Meru (1) and Siriah v, Muckana- 
chary (2), but neither ruling is in point. 

I, therefore, agree that the appeal fails, and 
shotld be dismissed with costs. 


Appeal dismissed, ` 


(2) 10 M. 194; 8 Ind. Dec. (N. s.) 888. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
SECOND Civiu Appzat No. 3 or 1914, 
August 3, 1916. 
Present:—Mr. Hayward, J. C., and 
Mr. Fawcett, A. J. ©. 
TOLARAM AND OTHERS—ÅPPELLANTS 
versus 
JAFFER KHAN AND OTHERS— RESPONDENTS. 

Limitation Act (IK of 1908), ss. 5, 12— Time requisite 
for obtaining copies, computation of —Appeal, delay of 
one day in filing, whether sufficient cause for catension 
of time. 

In computing the time requisite for obtaining the 
necessary copies for the purpose of filing an appeal, 
an extra day cannot be allowed ‘for the delivery of 
the copies’ in addition to the’ day on which the 
copies are ready for delivery. [p. 464, col. 2.] 

Allahadadshah v. Mukhdum Amin Mahomed, 24 Ind 
Cas, 977; 7 S. L. R. 201, referred to. 
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A delay of one day only in preseuting an appeal 
after the expiry of the period of the limitation pre- 
soribed therefor is not per se a safficient cause for ex- 
tension of time under section 6 of the Limitation 
Act, and is as fatal as a longer delay. [p. 464, col. 2.] 

Allahadadshah v. Mukhdum Amin Mahomed, 24 Ind. 
Cas. 977:7 S. L. R. 201, referred to. 

Per Fawcett, A. J. C.— The ordinary presumption on 
which the Court must act is that an appellant acting 
with due diligence could have obtained the copies on 
the very day on which they were ready for de- 
livery. [p. 465, col. 1.] 

Appeal against the decree of the Joint 
Judge, Hyderabad. 


Mr. Rupchand Bilaram, for the Appellants. 
Mr. Dipchand Ohandumal, for the Respond- 
ents, 
JUDGMENT. 


Haywarpb, J. C.—A preliminary objection 
has been taken that this appeal is time- 
barred. The judgment appealed against is 
dated the 13th. May 1914, and the copy was 
not applied for till the 30th July 1914. The 
copy was ready for delivery the following 
day, 3lst July 1914, The period of ninety 
days allowed for the presentation of this 
appeal expired, therefore, on the 11th of 
Angust, and in view of the two days requisite 
to obtain copies, itshould have been present- 
ed at the latest on the 13th August. It was 
not so presented and is, therefore, time- 
barred. No advantage can be taken of the 
following days which were holidays viz., -the 
14th-15th of August, nor of the succeeding 
day which was a Sunday. The appeal, was, 
therefore, already time-barred when it was 
filed on the 17th August 1914. 


The only plea that has been taken to save 
limitation has been the plea that notice ought 
to have been given of the fact of the copy 
being ready for delivery. But there is no 
such rule in the Sind Courts Civil Circulars 
and the same remarks apply that were 
made in the case of  Allahdadshah v. 
Mukhdum Amin Mahomed (1). It has also 
been suggested that the delay is only of one 
day and that extension of time must be given 
under section 5 of the Limitation Act. But’ 
delay of one day is as fatal as delay of 
fifty, if any foree whatever is to be given to 
the rules of limitation. No sufficient cause’ 
of the description mentioned in the case of 
Allahdadshah v. Mukhdum Amin Mahomed (1) 


(1) 24 Ind. Cas, 977; 78.1 R. 201; 
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has been shown for extending the time 
under section 5 of the Limitation Act. 

Thé appeal, therefore, in my opinion, must 
be dismissed as time-barred. 

Fawcerr, A. J. C.—I concur. The copies 
were certified to have been ready for delivery 
on 3lst July 1914 and the ordinary pre- 
sumption, on which the Court must act, ia 
that the appellant could have obtained these 
copies on that day if he had acted with due 
diligence. Mr. Rupchand asked the Court 
to allow him an extra day for the delivery of 
the copies but in the absence of any special 
circumstances justifying this, I do not think 


that any extra time should be allowed for the ' 


purpose. 
Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
_ Seconp Crvin Arrear No. 523 or 1914, 
June 26, 1916. 
Present: —Mr. Stuart, J.C. 
BISHAL —PLAINTIFF—ÅPPELLANT 


versus 
PANCHAM AND orgers—Derenpants — 
RESPONDENTS. 


Mortgage—Sub-mortgage by unregistered deed—Pos- 
session with sub-mortgagee—Subsequent mortgage with 
knowledge of sub-mortgage—Sub-mortgagee, right of 

Where a prior sub-mortgagee under an unregister- 
ed deed is in possession of the mortgaged property, 
and this fact is known to the subsequent mortgagee, 
the unregistered deed holds good as against the 
latter, and the former is entitled to obtain redemp- 
tion from the latter as a condition precedent to the 
latter’s taking possession of tho mortgaged property. 
[p. 466, col. 2.] 


Appeal from the decree of the District 
Judge, Hardoi, dated the 27th August 1914, 
modifying the order of the Munsif, Sandila, 
dated the 10th June 1914. 

The Hon’ble Pandit Gokaran Nath Misra, 
for the Appellant. 

Mr. Mumtaz Husain, for the Respondents. 

JU DGMENT.—The facts areclearly stated 
in the judgments of the Courts below. I need 
not recapitulate them fully. It is sufficient 
to say that Ganesh, father of Raghunath and 
Behari defendants Nos. land 2 owned a 
separated quarter ofa certain plot of grove 
land, and that on 13th July 1893 he mort- 
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gaged that share with possession to Nand 
Ram, defendant No. 3. On 3rd September 
1895, Nand Ram sub-mortgaged it to Musam- 
mat Mathura Kuar, defendant No. 4, by an 
unregistered deed. The mortgagee’s rights 


“under the deed’ of 18th July 1893 after a 


series of transfers eventually came into the 
possession and ownership of Makkhoo, The 
sub-mortgagee’s rights under the deed of 
3rd September 1895 were transferred by 
Musammat Mathura Kuar to Gajadbar. 
Gajadhar is now dead.. He was succeed- 
ed by his two sons Bishal and Babu 
Ram. Babu Ram being dead, Bishal is now 
the sole owner of the sub-mortgagee’s rights 
under the deed of 3rd September 1895. 
Ganesh died and was succeeded by his 
sons Raghunath and Behari. Raghunath 
and Behari executed a subsequent deed of 
mortgage in favour of Pancham, defendant 
No. 5 on 20th May 1911. This leaves 
the parties in the following position. 


The original mortgagor of the land is 
represented by Raghunath and Behari. The 
mortgagee under the deed of 18th July 
1893 is represented by Makkhoo. The sub- 
mortgagee under the deed of 3rd September 
1895 is represented by Bishal. The mort- 
gagors under the deed of 20th May 1911 
are represented by Raghunath and Behari. 
The mortgagee under that deed is represent- 
ed by Pancham. 

Although thedeed of 3rd September 1895 
was unregistered, it was brought to the 
notice of Makkhoo, for Makkhoo brought 
a suit against Gajadhar on the ground that 
that deed was unregistered. That suit was 
dismissed on 29th July 1910. Under the 
terms of the deed of 8rd September 1895 
the sub-mortgagee was entitled in certain 
circumstances to possession of the mortgag- 
ed property. The deed of 13th July 1893 
was an usufructuary mortgage. Gajadhar 
sued for possession and obtained a decree 
on 2nd December 1909 and obtained posses- 
sion at some period prior to 1911 but not 
through the execution department. In 
1911, Pancham as subsequent mortgagee by 
virtue of the deed in his favour, dated the 
20th May 1911, sued for redemption of 
the mortgage of 18th July 1893. He 
jmpleaded as parties to his suit Mikkhoo, 
Sarju, Nand Ram, Musammat Mathura 
Kuar, Gajadhar, Reghunath and Behgri. 
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Gajadhar died before pleadings had been 
put in. Pancham brought on the record 
in place of Gajadhar his widow Maharani 
inher own right, He there made an error. 
Maharani was not the successor of Gaja- 
dhar, The family was a joint family 
and on Gajadhar’s death Maharani had no- 
thing more than a right to maintenance. 
Gajadbar was succeeded by his sons Bisbal 
and Babu Ram by survivorship. They were 
not brought on the record. They were 
under the guardianship of Maharani, but she 
was brought on the record not as their guar- 
dian but in her personal capacity. Gajadhar 
was in possession of the property at the time 
of his death. When he died, Maharani 
took possession of the property as guardian 
of Bishal and Babu Ram, and the persons 
in possession of that property were Bishal 
and Babu Ram. Maharani did not appear 
to defend the suit. It may he argued in 
her favour that sbe bad not been properly 
joined and that she had no concern with 
the matter in her personal capacity. The 
result was that a decree was passed in 
favour of Pancham for redemption as 
against Makkhoo only. Pancham applied 
for possession and obtaired it. Bishal and 
Babu Ram who were minors took no 
objection. There is nothing to show that 
they had notice of the proceedings until 
possession had been delivered to Pancham. 
‘When they found that possession had 
been delivered to Pancham they applied 
for possession under their sub-mortgage 
and under the decree of 2nd December 
1909 by which their father had obtained 
the right to possession. Possession 
was granted to them by an order of 16th 
June 19:2, Pancham objected to this 
granting of possession in execution. His 
objection was allowed on 30th December 
1912, i 
The present suit was filed on 15th 
February 1918 by Bishal and Babu Ram 
to recover. possession. Babu Ram has 
„since died. The learned Munsif decreed 
the suit for possession but without costs. 
Bisbal and Babu Ram appealed to the 
learned District Judge of Hardoi ‘asking 


for costs. The other side filéd cross-ob- 
jections. The learned District Judge dis- 
. missed the appeal, allowed tbe cross- 


. objections, and dismissed the suit. The 
present second appeal is accordingly filed. 
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I agree with the learned Munsif in the 
view that he took of the case and do 
not agree with the learned District Judge. 


I find that the sub-mortgage of 3rd 
September 1895 is operative as against 
Pancham. lt is true that it was 


unregistered, but Gajadhar was in possession 
under its terms and the fact of his posses- 
sion was within the knowledge of Pancham 
as is clear from the proceedings in 
Pancham’s suit of 1911. Makkhoo had infora- 
ed Pancham that although under the terms 
of his mortgage he should have been in 
possession, Gajadhar owas actually in. 
possession of the property, and it is 
impossible to arrive at a conclusion other 
than that Pancham was aware that Gajadhar 
was in possession. He thus had notice 
of the unregistered deed, and it is 
unrecessary to quote authorities in support 
of the clear proposition of law that in 
such circumstances an unregistered mortgage- 
deed is good as against a subsequent 
mortgagee. Bishal and Babu Ram are 
clearly the successors of the sub-mortgagee 
under the deed. They were never parties 
to apy proceedings. They were entitled 
to obtain redemption from Pancham as a 
condition precedent to his taking possession. 
Pancham never joined them as parties, 
He joined their mother as a party in her 
own right but not as their guardian. 
They were minors. - They bad no opportunity 
of being represented or having their case 
heard. I do not agree with the Court 
below that Maharani behaved badly in 
the matter. She appears to be an ignorant 
village woman who did not understand 
what she was supposed to do, and in the 
circumstances of the case it is not surprising 
‘that she did not understand the circumstances 
of the litigation. The fact stands out 
clearly that, if the learned District Judge’s 
decision be upheld, Pancham will be allowed 
to deprive these minors of their right 
without giving them any notice and with- 
out doing what he was obliged to do— 
satisfying their sub-mortgage as a condition 
precedent to obtaining possession on his 
subsequent mortgage. The learned Mun- 
sif’s view was absolutely right except as 
to one point. There was no reason why 
Bishal and Babu Ram should be deprived 
of their costs. | 

I accordingly allow the appeal. I grant 
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the appellant the relief which was granted to 
him by the learned Munsif, but in addition 
I direst that Pancham pay his own costs 
and those of the appellant in all three 
Courts. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL paom Oger No. 221 or 1916. 
February 12, 1917. 
Present:—Mr. Justice N. R. Chatterjea and 
_Mr. Justice Newbould. . 

SHEIK HUNAI alas KURFANULLAH 
AND ANOTHER —d ODAMENT- DEBTORS — 

4 APPELLANTS 
Versus 
SARAT CHANDRA DUTTA—Deorss- 
HOLDER—~ RESPONDENT, 

Bengal Landlord and Tenant Procedure Act (VIII 
B. C. of 1869), 8. 52, construction of—Hxtension of time 
—~—Court, power of, to grant time—Bengal Tenancy 
Act (VEE B. C. of 1885), 8. 66, cl. (8). 

The period of fifteen days prescribed by section 52 
of Act VIII B. C. of 1869 can only be extended by 
the Court of first instance at the time.of framing the 
decree or by the Appellate Court when disposing of 
the appeal from the decree. The Court of first 
instance has no power to extend the time in execu- 


tion after the Appellate Court has expressly refused- 


to extend it in appeal from the original decree. [p. 
468, col. 2.] 

Section 62 of the Act cannot be constrned with 
reference to sub-section 2 of section 66 of the 
Bengal Tenancy Act of 1885. [p. 463, col. 2.] 


Appeal against the order of the District 
Judge, Sylhet,. dated the-24th July 1916, 
reversing that of the Offisiating Munsif, 
Sylhet, dated the 13th May, 1916. 

FACTS material to this report will appear 
from the following judgment of the lower 
Appellate Court:—- 

“This appeal arises out of an order of the 
lower Court dismissing an application for 
execution. 


“The decree-holder had brought rent suits 
against tenants which were mostly false and 
entirely vexatious. He obtained decrees on 
80th July 1915; appeals were preferred in all 
the cases and those were dismissed. The 
original Court had ordered that if the rent 
for 1320 were not paid in fifteen days the 
defendants would be ejected. In the Appellate 
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Court this point was specifically raised and 
further time to deposit the rent was asked 
for but it was refused. ; 

It appears that the judgment-debtor appli- 
ed to the original Court which extended the 
time in spite of the fact that the Court of 
Appeal had refused to extend the time. The 
extension seems further to have been granted 
by, an ew parte order, 

When the decree-holder applied for execu- 
tion he was met by this plea of extension of 
time. This plea was accepted and the execu- 
tion case was dismissed. 

“Since the time within which the decretal 
amount was to be paid had been decided by 
the Court of Appeal and since the judgment of 
that Court and the decree on it superseded 
these of the original Court and since it was 
the decree of the Appellate Court which was 
really to be executed, the original Vourt had 
no authority to modify the order of its 
superior Court and pass orders which the 
Appellate Court had been asked to pass and 
had refused to pass, 

“It further appears that the order even if it 
were gool was not carried out. It is not 
necessary to enter into that. 


“The judgment-debtor had been ordered by 
the Court of Appeal to deposit the rent within 
fifteen days and had been refused further 
time. If it was desired to extend that time 
the proper course was to move the Appellate 
Court which had fixed the time, The 
original Court had no longer any jurisdiction. 

“The appeal is allowed. ‘he order is set 
aside and the case remanded so that execution 
may proceed.” 


Against the above order of the lower Appel- 
late Court the judgment-debtor preferred this 
second appeal to the High Court. 

Moulyi Nuruddin Ahmad, for the Appel- 
lants. 

Mr. B. M. Ohatterjee, Babus Nagendra Nath 
Ghose and Sasadhar Roy (Junior), for the Re- 
spondent, 


JUDGMENT.--The respondent obtained 
a decree for ejectment against the appellant 
for non-payment of arrears of rent under 
the provisions of Act VILL (B. C.) of 1869, 
the decree providing for ejestment unless 
the amount decreed was paid within fifteendays 
of the date of the decree. The defendant 
appealed against the decree and prayed for an 
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extension of time to deposit the decretal 
amount That question was considered by 
the Appellate Court and the prayer for 
extension of time was disallowed, and the 
appeal was dismissed. In the decree of 
the Appellate Court there was an express 
order that the defendant would be ejected 
anless the amount as directed by the 
Court of first instance was paid within 
fifteen days. The defendant did not deposit 
the amount within fifteen days and, on the 
fifteenth day made an application to the 
Court of frst instance to extend the 
time. The Court made an order extending 
the time for 'payment and the money appears 
to have been deposited on the Sth of May 
and accepted by the Court of first instance. 
On appeal by the plaintiffi—the decree- 
holder—-the lower Appellate Court set aside 
that order and the defendant has appealed 
to this Court. i 

We think, that under section 52 of Act 
VIII (B. O.) of 1869, the execution Court had 
no power to extend the time. It is 
true, as observed by Sir Barnes Peacock, 
in the case of Nobukristo Mookerjee vw. 
Ramesssur Goopto (1), that execution may be 
stayed under proper circumstances by the 
Appellate Court, but that is explained in the 
latter case of Pureshnuth Ghose Mundul v. 
Kristo Lall Dutt (2), by Mr. Justice Markby 
and Mr. Justice Romesh Chander Mitter, 
where they said— It is quite clear that what 
is there alluded to is the action of the 
Appellate Court when the appeal against the 
original decree is before it, and not the action 
of the Court when the decree comes to be 
executed by it.” That appears to be the 
law under the Act of 1869. We have been 
referred to the case of Bodh Narain v. 
Mahomed Moosa (3), That case, however, 
was ‘one under section 66 of the Bengal 
Tenancy Act—clanse 3 of which expressly 
gives power to the Court to extend the time 
for making the payment, and the majority 
of the learned Judges in that case were of 
opinion that “the extension of time autho- 
rised by section 66, clause (3) of the Bengal 
Tenancy Act can be granted by the Court 
afterthe decree and not only when framing the 
decree under clause (2) of that section”. It 

(1) 18 W. R. 412 (foot note), 

(2) 23 W. R. 50. 


(3) 26 0. 639; 3 C. W. N. 628; 18 Ind, Deo. (x. s.) 
1010. 


was pointed out by tbe learned Judges in 
that case, that under section 52 of Bengal 
Act VILI of 1869, the period of fifteen days 
could only be extended by the Court of first 
instance at the time of framing the decree or 
by the Appellate Court when disposing of 
the appeal from the decree, but could not be 
extended subsequently by the Court executing - 
the decree, and it was upon that ground that 
the case in Bodh Narain v. Mahomed Moosa (3) 
was distinguished from the cases under Act 
VIII (B. C.) of 1869. 

Tt is contended that the very fact that sub- 
section (3) has been added to section 66 of 
the present Bengal Tenaney Act shows the 
intention of the Legislature. Section 52 of 
Act VIIL(B. C.) of 1869, however, cannot 
be construed with reference to sub-section 
(3) of section 66 of Bengal Tenancy Act of 
1885. No case has been cited before us im 
which it has been held that the Court execut- 
ing the decree under Act VIII of 1869 has 
power to extend the time for payment or 
that it can be extended by the Court of first 
instance where the Appellate Court has 
expressly refused to do so in appeal from the 
decree in the original suit. 

We are accordingly’ of opinion that the 
order of the Court below is right and the 
appeal must be dismissed with costs. We 
assess the hearing fee at one gold mohur. 


Appeal dismissed. 





MADRAS HIGH COURT. 
Givin Appeat No. 177 or 1915. 
January 24, 1917. f 
Present:—Mr. Justice Abdur Rabim and 
Mr. Justice Srinivasa Aiyangar. 
LINGAM KRISHNA BHUPATHI DEO 
GARU AND orsers— Derenpants Nos. 1 to 3 
— APPELLANTS 
versus : 
KOVVURI BASIVIREDDI GARU (pean) 
AND OTHERS —PLAINTIEP’S LEGAL 
REPRESENTATIVES— RESPONDENTS. 
Transfer of Property Act (IV of 1882), s. 101, appli- 
cability of ~Mortgage—Sale of mortgaged property te 
mortgagee—Eutinguishment of mortgage ~Intention of 
parties. x 
Where a mortgaged property is sold to the morb- 
gagee it is always a question of fact whether it was 
the intention of the parties to extinguish the mort. 
gage or to keep it alive. [p. 469, col. 2.] 
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A mortgagee bought the mortgaged property which 
was at the time of sale under attachment in execu- 
tion of a monev-decree against the mortgagor. The 
sole was held to he void: , 

Held, that the mortgage must be held to subsist, 
inasmuch as it could not possibly be presumed 
that even if the sale was found to be inoperative, 
the mortgagee intended to forego the mortgage which 
he had on the property. [p. 469, col. 2.] 


Appeal against the decree of the Court 


of the Temporary Subordinate Judge, 
Vizagapatam, in Original Suit No. 5 of 
1914, 


Mr. B. Narasimha Rau, for the Appel- 
lants. 

Mr. D. Appa Rau (with him Messrs. P. 
Narayanamurthi and P. Somasundaram`, for 
the Respondents. 


JUDGMENT.—The appellants were 
defendants Nos. 1 to 3 in the suit which 
was instituted in order to recover the money 
due on the mortgage executed in favour 
of the plaintiff of a half share ina village 
called “ Tirigani” in the year 1896 sub- 
ject to the Jst defendant’s mortgage executed 
in 1877. The plaintiff afterwards bought 
that half share in 1906. The 3rd 
defendant who had a money decree had, 
however, attached the property before the 
sale to the plaintiff. In the course of the 
litigation that followed in consequence of 
the sale to the plaintiff, it was held that 
the sale was void inasmuch as the property 
was under attachment at the time. The 
plaintiff's purchase having thus failed he 
now sues to recover the mortgage amount 
due to him under the mortgage of 1896. 
[t is contended that since he obtained a 
sale of the half share, the mortgage in 
his favour became extinguished. We do 
not think, that the contention is at all 
tenable. The sale has been found to be 
void. That being so, the mortgage must be 
held to subsist. We ought to have mertion- 
ed that the first defendant after the date 
of the sale being set aside in the previous 
suit No, 198 of 1907 had purchased one- 
half share in the village from the third 
defendant himself in 1913 and it is on the 
basis of this purchase that he resists plein- 
tiffs suit. We do not think that section 
101 of the Transfer of Property Ast ap- 
plies at all in favour of the appellant. 
In cases of this character, all the decided 
eases treat the question asone of the inten- 
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tion of the purchaser, whether he intended 
to keep his mortgage alive or not, Here 
the plaintiff could not possibly have in- 
tended to forego his mortgage if the sale was 
held to be bad. It could not possibly be 
presumed that even if the sale was found 
to be inoperative, still he intended to forego 
the mortgage which he had on the pro- 
perty. 

The next question which was argued before 
us was that in the suit of 1907 as between 
the plaintiff and the third defendant an issue 
had been raised in the lower Court as to whe- 


ther the plaintiff, in case the sale was 
found to be void, was entitled to any 
relief on the basis of the mortgage. This 


apparently was not pressed and was never 
tried. And we do not think that it could 
have been tried having regard to the 
nature and the scope of that suit. The 
appeal fails and is dismissed with costs. 

The memorandum of objections is dis- 
missed, 


Appeal dismissed. 
Y. R. P. 


CALCUTTA HIGH COURT. 

ÅPPEAL FROM APPELLATE Decree No. 585 

; or 1912, 
February 12, 1917, 
Present:— Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Beacheroft. 
Maharaja BIRENDRA KISHORE 
MANIKYA BAHADUR—Puatntive— 
APPELLANT 
versus 
Srimati FOLJAN BIBI AND OTHERS— 
Derenpants— RESPONDENTS, 

Bengal Tenancy Act (VIII B. C. of 1885), a. 105 -~ 
Landlord and tenant—Rent, assessment of, auit for— 
Tenant, denial of liability by—Limitation, whether ran 
vary terms of tenancy. 

While a contract of tenancy is in foroe, neither 
party can obtain a varirtion thereof by simply per- 
sisting long enough in his assertion that one of the 
terms is otherwise than what it really is. [p 470, col. 

7 
i Pershad Koeri v. Dudhnath Roy, 27 D. 1EG; £6 
LA. 216; 40. W N. 274; 7 Sar. P. O. J. £80; 14 Ind. 
Deo. (x. 8.) 108 and Seshamma Shetlati v. Chickaya 
Hegade, 25 M. 507; 12 M. L. J. 119, relied upon. ° 
Birendra Kisore v. Laksmi, 80 Ipd. Cas. 896; 22 C, L, 
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J. 129 and Kali Mohan Tripura y. Birendra Kisore, 31 
Ind. Cas. 291; 22 C. L J. 309, distinguished. 

In a snit for the assessment of rent ofa holding the 
defendant denied his liability to pay rent, on the 
ground that more than twelve years before the 
institution of the suit he had to the knowledge of 
the plaintiff asserted his right to hold the land with- 
out payment of rent, and that the suit/was, therefore, 


barred by time:- 
Held, that the defendant's plea could not be sus- 


tained. 


Appeal against the decree of the District 
Judge, Tipperah, dated the 13th December 
1911, reversing that of the Munsif, 3rd 
Court, Comilla, dated the 15th December 
1910. 

Babus Dwarka Nath Ohakervarty and 
Ramesh Chandra Sen, for the Appellant. 

Babu Dhirendra Tal Kastagir, for the 
Respondents. 


JUDGMENT.—This isan appeal by the 
plaintiff in a suit for assessment of rent. 

The case for the plaintiff is that the lands 
in dispute are included in a tenancy created 
onthe 25th August 1849, and that rent has 
not hitherto been assessed for these lands, 
and that the defendant is not entitled to 
hold the lands without payment of rent. 


The defence in substance is that under the 
terms of the contract between the parties, 
the defendant is entitled to hold these 
lands without payment of rent, and that the 
lands were exempted from paymentof rent 
in consideration, that the tenant would 
bring under cultivation the otber lands 
included in the lease. 

In 1895, proceedings were taken under 
Chapter X of the Bengal Tenancy Act for 
preparation of a Record of Rights and the 
tenant then claimed to be entitled to hold 
these lands without payment of rent. His 
contention, however, was overruled, and an 
entry was made in the Record of Rights to the 
effect that the lands were included in the 
lease, and were not, under the contract, 
specially exempted from payment of rent, 

The present suit was instituted by the 
landlord on the 4th October 1909 for assess- 
ment of rent. 

The District Judge has held, in concurrence 
with the Court of first instance, that the 
allegation of the defendant that he was 
entitled to hold these lands without payment 
of rent for the consideration that he would 
bring under cultivation the .other lands 
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included in the lease had not been establish- 
ed. But, while the primary Court overruled 
the plea of limitation on the authority of the 
decisions in Beni Pershad -Koeri v, Dudh- 
matih Roy (1) and Seshamma Shettati 
vy. Ohickaya Hegade (2) the lower 
Appellate Court has dismissed the suit as 
barred by limitation, inasmuch as more than 
twelve years before its institution, the tenant 
had, to the knowledge of his landlord, 
denied his liability to pay rentin -respect of 
these lands. Weare of opinion that this 
view cannot possibly be supported. 

The defendant, no doubt, asserted before 
the Settlement Authorities, that under the 
terms of the contract between the parties, 
he was entitled to hold these lands without 
payment of rent; that case, however, failed. 
He now seeks to succeed on the ground that 
as he has denied his liability to pay rent 
for more than twelve years, he has 
thereby secured a variation of the terms 


of the contract between him and his 
landlord. Neither authority nor prin- 
ciple has been invoked in support of 


this position. , It is, indeed, a novel proposi- 
tion that while a contract of tenancy is in 
force, either party can practically obtain a 
variation thereof, if he persists long enough 
in his assertion that one of the terms is 
otherwise than what it really is. The 
decisions in Birendra Kisore v. Laksmi 
(3) and Kali Mohan Tripura v. Birendra 
Kisore (4) lend no support to the conten- 
tion of the respondent which is clearly 
negatived by the cases relied upon by the 
Court of first instance. : f 

The result is that this appeal is allowed, 
the decree of the District Jadge set aside and 
that of the Court of first instance restored. 
This order will carry sosts both here and 
before the lower Appellate Court, S 

Appeal allowed. 

- (1) 27 C. 156; 26 I. A, 216; 40, W. N. 274; 7 Sar. 
P. C. J. 580; 14 Ind. Dec. (N. 8.) 103. 

(2) 25 M. 507; 12 M, L. J. 119, -> 

(3) 80 Ind. Cas. 596; 22 Q. L. J. 129., 

44) 31 Ind. Cas. 391; 22 C. L. J. 809. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp O1vin Appear No. 126 or 1916. 
July 19, 1916. . 
Present:— Mr, Stuart, J. C. 

Syed MANSAB ALI-—P iatntire— 

APPELLANT 
versus 
Babu SALIG RAM AND ANOTHER— 


DEFENDANTS— RESPONDENTS. 
Oudh Laws Act (XVIII of 1876), Chap. I[—Pre- 
emption—Court sale, whether gives rise to right of pre- 
emption. 


The provisions of Chapter IL of the Oudh Laws, 


Act (XVIII of 1876) do not apply to a transfer made 
by a Court sale, but only to transfers made by 
voluntary sales. Therefore, noright of pre-emption 
accrues in respect of such trausfer 


Appeal from the decree of the District 
Judge, Gonda, dated the 12th February 1916 
` reversing the order of the Munsif, Kaisarganj, 
dated the 29th May 1915. 

Syed Ali Muhammad, for the Appellant, 

Mr. 5. N. Roy, for the Respondents. 

JUDGMENT.—The facts of the case out 
of which this appeal arises are somewhat 
complicated but it is unnecessary for me 
to state them in detail. The learned District 
Judge has given a very complete account 
of the transaction between the parties, The 
appellant Syed Mansab Ali purchased by 
a deed of sale from Ram Das, dated the 
21st July 1403, certain rights of redemption 
and the like, bat he also purchased full 
proprietary rights in a certain share in 
Madhopur. On 25th November 1913, Gobind 
Das a sharer in Madhopur sold to Salig 
Ram certain rights of redemption in a 
‘mortgage that Salig Ram -held himself 
and in addition asmall proprietary share in 
Madhopur. Ordinarily speaking Syed Mansab 
Ali would have a right to obtain something 
under the terms of tbat transfer by the 
exercise of a right of pre-emption created 
by the provisions vf Chapter Il, Aot XVIII 
of 1876. The learned District Judge consi- 
ders that he has no such right beoanse at 
the time when Gobind Das purchased the 
very rights, which he subsequently trans- 
ferred to Salig Ram, Syed Mansab Ali 
had preferred no claim fcr pre-emption. It 
is to be observed that Gobind Das purchased 
those rights on 21st March 1911 at a Court 
sale and no right of pre-emption would 
accrus on a transfer created by a .Court 
sale as a person does not proposa fo sell 


INDIAN OASES, 
MAHABIR PRASAD SINGH V. LAL JAGDISH BAHADUR SINGH. 


472 


any property under the provisions of section 
10, Act XVIII of 1876, at a Court sale 


_ and, there is no one who could give the re- 


quisite notice and it would be impossible to 
state the price, and a person having a right 
of pre-emption would be under no obligation 
to make a tender under the provisions of 
section 11. The provisions of this Chapter 
do not refer to transfers made by a Court sale 
but to transfers made by a voluntary sale. 
The learned District Judge’s reasons for 
holding that Syed Mansab Ali has forfeited 
his claim to exercise a right of pre-emption 
cannot be supported. Syed Mansab Ali 
clearly has a right of pre-emption to be exer- 
cised with regard fo some portion of the 
property transferred. 


J, therefore, set aside the order of the 
learned District Judge on a preliminary 
point and remand the appeal to be re-admitted 
under its original number and decided on its 
merits upon two points, namely the extent 
of the property over which Syed Mansab Ali 
can obtain possession by exercise of a right 
of pre-emption and the price that he shall 
have to pay for the same, Costs will follow 
the result. 

Appeal allowed, 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 

First Civiu Appear No. 141 or 1914. 
September 13, 1916. 
Present:—-Pandit Kanhaiya Lal, A. J. O, and 
Mr, Kendall, A. J. ©. 

Babu MAHABIR PRASAD SINGH— 
DEFENDANT—APPELLANT 
versus 


LAL JAGDISH BAHADUR SINGH— 


PLAINTIFF— RESPONDENT. 

Qudh Estates Act (I of 1869), s 16—“Transfer,” 
meaning of—Possession, heritable right of— Will, grant 
in pursuance of—Undue influence —Unconseionable 
transaction—Burden of proof, 

The word “transfer” as used in section 16 of the 
Oudh Estates Act has reference to alienations inter vires 
of the corpus of the estate, and not of a mere right 
of possession, albeit hereditary, granted by a legatce 
in pursuance of directions given in a Will, which was 
duly executed, attested and registered in the manner 
provided by the said section. [p. 476, col. 1.] 

Semble.—Where a transaction alleged to have been 
entered into under undue influence appears on tho 
face of it or on the evidence adduced, to be uncon- 
scionable, the burden of proving that no undue in- 
fluence was exercised is on the party who is alleged 
to haye exercised such influence. [p. 474, cal, 1] 
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MAHABIR PRASAD SINGH V. LAL JAGDISH BAHADUR SINGH, 


Appeal from thedesree of the Subordi- 
nate Judge, Partabgarh, dated the 9th 
September.1914. 


` The Hon’ble Pandit Gokeran Nath Misra, 
for the Appellant. ; 
Babu Ram Chandra, for the Respondent. 


JUDGMENT.—Lal Sitla Bakhsh Singh 
was talukder of the Dhangarh nine-annas 
estate, and hisname appears at No. 24 in 
list No. IV. He had one son: and that 
son had four sons, Lal Sitla Bakhsh Singh’s 
son and his eldest grandson Lal Bajrang 
Bahadur Singh predeceased him. On August 
8rd, 1892, he made a Will, fully complying, as 
is admitted, with all the provisions of the 
law, in favour of Lal Jagdish Bahadur 
Singh, the minor son of his deceased grand- 


son, He died in 1896. By this Will, he 
provided that during the minority of 
the young éalukdar, his mother should 


be his guardian; and that the estate should 
be managed, till the boy. reached the age 
of 16 years, by Babu Mahabir Prasad Singb, 
the boy’s eldest surviving uncle. Certain 
allowances for pocket money were to be 
made for the three uncles as long as they 
lived in unity with the talukdar, viz., Rs. 300 
a month to Babu Mahabir Prasad Singh 
and Rs. 206 and Re. 100, a year res- 
pectively to the other two uncles; and 
it was provided that in case of a 
partition, whole villages and portions of 
land were to be given to tke three uncles, 
which were to yield them, after payment 
of the land revenue demand ard 10 per 
cent. Talukdari dues, Rs. £50, Rs. 700 
and Rs, 400 per annum respectively. On 
the death of Lal Silla Bakhsh Singh 
Musammat Baij Nath Kuar, the mother, 
was granted a certificate of guardian- 
ship of Lal Jagdish Bahadur Singh, while 
Babu Mahabir Prasad Singh proceeded to 
take up the management of the estate. A 
guardian having been appointed through the 
Court, Lal Jagdish Bahadur Singh did not 
attain majority till he reached the age of 
21 years; this was in 1908. He then attend- 
ed the Conrt, ard stated that he had 
understood the acccunts, and that he had no 
claim against his uncle. 


In 1910 he made allotments of villages to 
his three uncles according to the provisions 
of the Will, assigning them as follows; — 


To Babu Mahabir Prasad Singh, he allotted 
Miranpur; 

to Babu Sidhpal Singh, he allotted Nagia- 
mau, Bhithari; 

to Babu Gajadhar Bakhsh Singh, he allot- 
ted Sarai Nain Kuar, Para Kharagmau and 
Pura Chamela. 

Having put them in complete possession of 
the above properties, Babu Jagdish Bahadur 
Singh presented, through Shujaat Ali his 
Mukhtar-i-am, three applications at the 
Tahsil for mutation of names “by virtue of a 
will’ on 6th December 1910; and himself 
attended on 6th January 1911, when he made 
a statement to the effect that he had made 
allotments as set out above in lieu of the 
maintenance of his three uncles as directed 
by the Will; that the right so allotted was a 
subordinate right (kag matahati), and that ` 
the superior proprietary right (hag milkiat 
ala) remained with him, and that the right 
conferred was heritable but not transferable. 
Mutation was accordingly ordered to be 
made. The record officials of the Tahsil, 
however, raised certain questions as to 
details to be entered in certain columns of the 
Khewat: and the Kanungo, Babu Gulab 
Rai, attended at Dhangarh .on 20th October 
1911 to take the statement of the parties as 
to the pointe which were said to have arisen. 
The necessary figures were given; but an al- 
tercation arose in the presence of the Kanungo 
between Lal Jagdish Bahadur Singh and 
Babu Mahabir Prasad Singh, which cul- 
minated in the latter saying that what 


he had received so far he had received 
for service. and obedience (ataat aur 
farmanbardart), and that his claim for 


maintenance still awaited adjustment. Sub- 
sequent to this Lal Jagdish Bahadur Singh 
presented an application to the Assistant 
Collector, praying that the khewat should 
be corrected, as he had been deceived in the 
allotment of these villages, and because the 
transfers, without registered and duly 
attested doonments, were invalid under sec- 
tion 16 of the Oudb Estates Act. Such an 
application, Assistant Collector’s proceeding 
on the basis of possession, was clearly out 
of place. It was however, granted by the 
Assistant Collector on 21st March 191z: but 
his order was set aside by the Deputy Com- 
missioner who on 18th July 1912 referred 
Lal Jagdish Bahadur Singh to the Ciyil 
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Courts for redress. The above facts are 


admitted. 


The snits out of which these appeals have 
arisen were then brought by Lal Jagdish 
Bahadur Singh against his three uncles for 
possession and mesne profits. His allega- 
tions were briefly that Babu Mahabir Prasad 
Singh during his minority managed the 
estate work, and so became, with his 
brothers, the plaintiff's adviser; and he 
reposed full confidence in them and relied 
upon them. In paragraph 7 he alleged that 
even after his attainment of majority in 1908, 
the defendant Babu Mahabir Prasad Singh 
continued, with the three uncles, to reside 
with the plaintiff till 1910; and in this 
latter year, taking advantage of the confidence 
reposed in Babu Mahabir Prasad Singh, they 
insisted on receiving immoveable property in 
Hen of their guzara. He alleged that the defend- 
ants decided what villages should be divided 
amongst them, and convinced him that the 
income received from these villages was 
equal to the amount of their guzara, and that 
these villages werein bad condition in com- 
parision with the rest of the estate, and that 
there was no hope of any increase of profits 
in the future fromthem. On this it is alleg- 
ad in paragraph 10 that the plaintiff agreed 
to give suitable villages after making full 
enquiry, but that the uncles insisted upon 
immediate possession and mutation in their 
favour, and said ‘that registered deeds of 
transfer could be executed after full inquiry. 
Because of his inexperience, and because he 
was under the influence and control of Babu 
Mahabir Prasad Singh, the plaintiff alleged, 
he took proceedings in the Tahsil for muta- 
tion -of names, signing his applications 
according to the direction of the said Babu 
Mahabir Prasad Singh, he having at the time 
no knowledge of the actual state of income 
and profits ofthe villages. In paragraph 
14 he proceeded to allege that after Babu 
Mahabir Prasad Singh’s outbreak of the 20th 
October 1911 to which we have above 
referred his suspicions were roused. He, there- 
fore, commenced inquiries and came to know 
that the present profits of the villages exceed- 
ed the amount of guzara due to the three 
uncles, and that there would be further 
increase in these profits, and also that the 
villages were good and conveniently close 
to the head-quarters of the taluka, He 


claimed, therefore, by reason of the undue 
influence and fraud set out above, possession 
from his three uncles, and also a consider- 
able sum for mesne profits. He further 
pleaded that the transfers of possession were 
not intended to be completely effective 
and also thatthey were void by reason of 
the provisions of section 16, Act I of 1269. 
In their written statement the three 
defendants denied all the allegations of the 
plaintiff; they alleged that the allotments were 
made to them after due inquiries and that 
the income of the villages fairly represented 
the amount of their guzara. They also pleaded 
that section 16, Act Iof 1869, was not ap- 
plicable to the circumstances of the present 
ease. 
- The learned Subordinate Judge found 
that section 16, Act I of 1869, did not apply, 
and that the possession of the defendants 
could not be disturbed merely because no 
registered deeds of transfer had been execut- 
ed. He found, however, that Babu Mahabir 
Prasad Singh abused his powers, and sn 
eaused the plaintiff to make the transfers 
complained of. He, therefore, decreed the 
suit for possession with a considerable amount 


“for mesne profits. 


The first five grounds of appeal challenge 
the findings of the Court below as to undue 
inflaence and fraud. In the remaining 
grcunds it is argued that the suit is not 
cognizable by the Civil Court, and that the 
plaintiff-respondent is estopped by his action 
from suing in the Civil Court. The plaintiff- 
respondent has made some effort to support 
the findings of the lower Court as to undue 
influence and fraud; but he has relied in the 
main upon the argument that the transfers 
are null and void, ro registered deeds having 
been executed as required by section 16, Act 
T of 1869. 


The appellants have not seriously pressed 
the question of jurisdiction. We have no 
doubt that the suits, as laid, were properly 
brought in a Civil Court. 


There are, therefore, two points for our 
decision. Was the action of the respondent 
due to undue influence and fraud practised 
upon him and if undue inflasnee or fraud be 
not established; then are the transactions 
void by reason of the provisions of section 16! 


Act I of 1869? 
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On the question of- undue influence we 
have to see whether the relations existing 
between the parties were at the time of the 
transactions such that one of the parties was 
ina position to dominate the will of the 
other, We haye next to consider whether 
the transactions appear on the face of them 
or on the evidence adduced, to be unconscion- 
ablé, so that the burden of proof would be 
upon the defendants, It is then to be seen 
whether the appellants used their position to 
obtain an unfair advantage over the plaintiff- 
respondent, 

We have no hesitation in finding in favour 
of the appellants and against the respondent 
on all these points. Babu Sidhpal Singh and 
Babu Gajadhar Bakhsh Singh bad no connec- 
tion whatever with the respondent’s estate. 
They were living in the same house, obtain- 
ing feod and clothes and pocket money. 
Babu Mahabir Prasad Singh did no doubt 
undertake the whole management of the 
estate from 1896 until the plaintiff respond- 
ent attained the age of 21 years which was 
in 1908. The accounts of the estate were 
carefully kept. The. respondent, beyond his 
vague allegation that Babu Mahabir Prasad 
Singh continued to manage everything, was 
entirely unable to give any single instance 
which would show that Babu Mahabir Prasad 
Singh continued the management of the 
estate after 1908. The plaintiff is a young 
man who, according to his own showing, 
received a good general education; and his 
own witnesses admit that he manages his 
estate well, just as Mahabir Prasad Singh 
did, and that he is a “hoshiyar” person. 
He admits that the estate papers bore his 
signature, but would have ns believe that 
he signed whatever Babu Mahabir Prasad 
Singh put before him. He alleges that after 
he attained the age of 21 years in 1908, and 
up to the 20th October 1911, he never looked 
at any raper that had to do with the es- 
tate; but states, as do his witnesses, that 
he was able to entirely take up and efficient- 
ly carry ont at once the whole management 
of the estate from this latter date. !t is 
likely that when the young man first en- 
tered into his own, his uncle who had, as 
the respondent himself admits, been managing 
the estate honestly and loyally, gave him 
the benefit of his assistance and advice 
from time to time. It is seen from the 
respondent's own statement that full avcounts 


of the estate were available to him at his 
head-quarters. Iu 1908, immediately on 
attaining majority, the respondent executed 
a power-of-attorney in favour of four 
persons, one of them being Shujaat Ali, 
a man of 69, who had been in the service of . 
the estate from before the time of the first 
Regular Settlement, and who hada power- 
of-attorney from the respondent’s mother 
and guardian during respondent’s minority. 
This man, though sach an old servant of 
the estate, has dared to say that he had 
no knowledge of the profits of these villages 
and that when mutation was effected Babu 
Mahabir Prasad Singh gave him a piece 
of paper, telling him to make a statement 
in accordance with what was written there. 
This paper he says he retained for. some- 
time but has lost it. A couple of witnesses 
were called to show that they saw Babu 
Mahabir Prasad Singh about the place, 
one in 1911, and the other in 1913. The 
evidence of one of these witnesses is based 
on the fact that he once went to Dhan- 
garh at the time of the Ramlila, and spent 
an hour there. The other witness is a 
person who had a suit in the Subordinate 
Judge’s Court, in which he called Lal 
Jagdish bahadur Singh as his witness, 
while Babu Mahabir Prasad Singh was 
called as a witness for the opposite party. 
The other evidence consisted of Patwayris, 
who endeavoured to make ont that the 
present profits of the villages exceeded to 
some extent the guzara allowance set out 
in the Will. But we are concerned with 
the profits at the time the allotments were — 
made to the three uncles. They endeav- 
oured to expand the profits by suggesting 
other items of saír income, which might 
be but were not obtained, snch as the sale 
of the produce of mohua treesand mango 
trees, grass and babul products. The learn- 
ed Subordinate Judge allowed some of these 
witnesses to give their figures according to 
a statement which was said. to be a copy 
of a true copy, aud which was put in their 
hands by the learned Pleader who appeared 
for the respondents. A great portion of the 
evidence, therefore, ought not to have been 
accepted. It is not ut all proved that the 
profits of these villages amount to more 
than roughly Rs. 1,000, Rs. 750 and Rs. 420 
respectively; and if there is any slight excess, 
itl is not more than might be needed to 
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cover deficiencies in bad years, or deficit in 
realizations owing to some cause or another. 
When Lal Sith, Bakhsh Singh in his Will 
directed that the net profits of the villages 
and portions of land to be allotted in lieu of 
guzara to the three uncles was to yield them 
a net income of Rs, 950, Rs. 700, and Rs, 400 
respectively, he did not intend that there 
was to be an abstruse arithmetical caloulation 
down to annas and pies, nor did he contem- 
plate a revision of the profits of these villages 
at future dates, and a substitution of other 
` villages, if the uncles by their own efforts 
were able to increase their net income. 


Mr. Ram Chandra who appeared for the 
respondent in this Court said straight forward- 
ly that no coercion atall has been proved by 
direct evidense, and admits that there is a 
probability that the respondent did see 
the estate papers and pass some orders 
with reference to the management from 
time to time; but he pleads that it is 
likely that Babu Mahabir Prasad Singh 
remained associated with the management 
up to October 1911, and .gave his advice 
and assistance fromtime to time. He admits 
that there was no trickery and no deceit, 
and that all was honesty and loyalty up to 
the time of Babu Mahabir Prasad Singh’s 
unfortunate outbreak on the 20th October 
1911. He argues that the respondent must 
have been impressed by the influence that 
the managing member of the family would 
unconciously exercise upon him. We have 
no doubt, however, that the suggestion that 
the three uneles should. live separately and 
take guzara villages, as provided in the Will, 
proceeded from the plaintiff himself, as stated 
by Babu Mahabir Prasad Singh, and that 
the respondent was at that time managing the 
estate himself with the assistance of Shujaat 
.Ali and his other mukhtar-7-ams: and we find 
that there is nothing justifying the suggestion 
that any advice, which he may, on consulta- 
tion, have received from Babu Mahabir 
Prasad Singh and his brothers, was any- 
thing but the friendly and disinterested 
advice which Babu Mahabir Prasad Singh’s 
experience in the administration enabled him 
to give. We think it is a very important 
fact that the three. uncles made no effort 
to dispute the provisions of the Will, which, 
the estate being.one in list 1V, had the effect 


of depriving them of the estate which would. 


have come to them on an intestacy. On the 
contrary they loyally carried ont its provi- 
sions without a murmur. We consider that 
the learned Subordinate Judge was not 
entitled to think that Babu Mahabir Prasad 
Singh abused his powers, simply because be 
remained in the house after the estate had 
passed into the hands of Lal Jagdish 
Bahadur Singh. We find, therefore, that it 
is not at all proved that Babu Mahabir 
Prasad Singh or his brothers were in a 
position to dominate the will of the respond. 
ent; and if we were to admitfor the sake 
of argument that they or any of them did 
oecupy such a position, we should be unable 
to find that the transactions were in any 
way unconscionable, or that any of the uncles 
had used their position to obtain an unfair 
advantage over the respondent. We have 
no doubt that the respondent duly considered 
the profits of these villages before he made 
an allotment in heu of guzara to his uncles, 
He has stated that the accounts of the 
estate were in head-quarters, and has admit- 
ted that he was able to obtain at oncea 
statement from his clerks, as tothe profits 
of these villages, directly after the occurrence 
of the 20th October 1911. As to fraud it 
follows from the above that we do not find 
it proved that Babu Mahabir Prasad Singh, 
or his brothers, made any suggestion as to 
the profits of these villages which was not 
true, and which they did not believe to be 
true; nor had they concealed any facts 
within their knowledge. Considering the 
nature of the applications made in the Tahsil, 
and the statement made by Lal Jagdish 
Bahadur Singh in continuation of them, we 
are entirely unable to believe in default of 
any evidence to the contrary, that the 
appellants made any promise of restitution 
if inquiries should show the profits of the 
villages to be excessive. 

Neither undue influence, therefore, 
fraud, has been at all substantiated, 


nor 


It now remains to be determined whether 
in the above circumstances the above transac- 
tions are to be held void, by reason of the 
provisions of section 16, Act I of 1869. jt 
is argued that the transactions were transfers, 
that is, gifts made by Lal Jagdish Bahadur 
Singh to his uncles, and that, therefore, under 
the above section it was requisite that they 
should haye been made -by documents 
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registered, signed, and attested by two or 
more witnesses; and that if there be no such 
documents, the transfers are invalid. The 
word “transfer”? as used in section 16 of 
Act I of 1869 is, however, defined in section 
2 of the Act to mean an alienation inter 
vivos: and bas reference to alienations of the 
corpus of the estate, and not of a mere right 
of possession, albeit hereditary, granted in 
pursuance of directions given in a Will, which 
was duly executed, attested and registered 
in the manner provided by section 16 of 
Act Iof 1869. We are of opinion that this 
section has no application. Lal Jagadish 
Bahadur Singh received the estate undera 
Will which admittedly created a charge upon 
the estate: the Will ordered that in the event 
of separation certain complete villages and 
portions of land were to be given to the three 
uncles of the legatee, and that they were 
to receive such villages with a heritable 
and non-transferable right, in lieu of their 
maintenance. Had the plaintiff-respondent 
proved dishonest and declined tomake any 
allotment such as the Will provided, the 
appellants could have sued to enforce com- 
pliance with the provisions of the Will: and 
their suits would have been based, not on 
any title conferred, or promised - to be con- 
ferred, by the respondent, but upon a title 
arising out of the Will. In promptly and 
honourably carrying out the provisions of 
the Will of his great-grandfather, the re- 
spondent was merely recognising the existing 
title of the others, and not conferring a new 
distinct title upon them; while those others, 
in accepting possession of their respective 
. estates, were relinquishing, for that con- 
sideration, the charge which existed in their 
favour upon the taluka as a whole. The 
true character of the transaction indeed was 
an arrangement between the various bene- 
ficiaries under the Will, an arrangement 
which it is the duty of the Courts to uphold 
and give full effect to. 


We have no doubt that Babu Mahabir 
Prasad Singh speaks the truth when he says 
that his outbreak of 20th October 1911 was 
simply due toa fitof temper. It has been 
proved, and has been straightforwardly 
admitted by Mr. Ram Chandra on hehalf of 
the.respondent, that Babu Mahabir Prasad 
Singh ac’ed with loyalty and honesty in his 
administration, . 
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For the above reasons we allow these 
appeals, set aside the decrees of the Court 
below, and order that the suits be dismissed, . 
the appellants may have full costs of both 


Courts. 
Appeal allowed. 


CALCUTTA HIGH COURT. 
ÅPPEAL From ÅPPRLLATE Deores 
No. 691 or 1915. 
January 29, 1917. 
Present:—Mr. Justice Fletcher and 
Mr. Justice Richardson. : 
SUBAL CHANDRA CHOWDHURY— 
PLaInti¥F—APPELLANT 
versus f 


MOSARAF ALI AND OTAERS—DEFENDANTS—. 


RESPONDENTS. A 

Civil Procedure Code (Act V of 1608), O. XXIII, vr. 
(1)—Leave to withdraw with liberty to bring fresh suit 
— Order to pay costs of defendant, construction of. 

The permission granted in each particular case 
to withdraw a suit with liberty to bring a fresh suit 
must be construed in accordance with the wording of 
the order granting such permission. [p. 477, col. 1.] 

Shital Prosad Mondal v. Gaya Prosad Lingal (Sadhu 
Charan Tewari v. Baikuntha Nath Madak), 28 Ind. 
Cas 210; 19 C. L. J. 529, distinguished 

Plaintiff was given permission to withdraw his snit 
by the following order: — 

“The appeal is accordingly decreed and the plaintiff 
given the permission to institute a fresh suit m d 
that he should pay the defendant-respondent tl.c 
costs of this appeal and of the original suit as a 
condition precedent to his instituting a fresh suit”: 

Held, that the plaintiff could not bring a fresh suit 
before complying with the terms of the order and 
paying defendant’s costs and that he could -not pay 
the costs after the institution of the suit. |p. 477, col. 


ag 


Appeal against the decree ‘of the District 
Judge, Chittagong, dated the 15th December 
1914, confirming that of the Officiating 
Munsif, Hathhazari, dated the 27th March 
1913. 

Babu Chander Sekhar Sen, for the Appel-. 
lant. 

Babu Khitish Chunder Sen, for the Respond- 
ent. 

JUDGMENT.—This is an appeal from a 
decision of the learned District Judge of 
Chittagong, dated the 15th December 1914, 
affirming the decisiun of the Officiating Munsif 
of Hathhazari. The plaintiff brought* the 
present suit for ejectment. He ‘brought g` 
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former stit and the leave of the Court had 
been obtained to withdraw that former suit. 
This appeal turns solely upon the construc- 
tion to be placed upon the order in the 
previous suit giving leave to withdraw. 
The words of the order are as follows:— 
“The appeal is accordingly decreed and the 
. plaintiff given the permission to institute’ a 
fresh suit and that he should pay the defend- 
ant-respondent the costs of this appeal and 
of the original suit with interest at six 
per cent. as a condition precedent to his 
instituting a fresh suit.’ It is found by 
both the lower Courts that the plaintiff had 
not complied with the condition precedent 
before he instituted the fresh suit. It is 
said that the plaintiff had a right to pay the 
money after the institution of the suit and 
reliance is placed upon the decision of this 
Court in the case of Shital Prosad Mondal v. 
Gaya Prosad Dingal (Sadhu Charan, Tewari v. 
Baikuntha Nath Madak) (1). Butthe permission 
granted in each particular case must be con- 
strued in accordance with the wording of the 
order giving leave to withdraw from the suit 
and in that case which is reported as Shital 
Prosad Mondal v. Gaya Prosad Dingal (Sadhu 
Oharan “Tewarn v. Baikuntha Nath Madak) 
(1) Sir Lawrence Jenkins, C.J., pointed 
out that the wording of the leave to withdraw 
in that case was in unfortunate terms and 
gave the ‘plaintiff a right to pay the money 
even after the institution of the suit. In 
. this case, we have got a distinct statement 
that the payment of costs in the former suit 
was a condition precedent to entitle the plaint- 
iff to institute a fresh suit. It was found 
that the plaintiff did not comply with that 
condition and, therefore, he was not entitled 
to institute a fresh suit. The appeal, there- 
fore, fails and must be dismissed with costs. 


Appeal dismissed. 
(1) 28 Ind. Cas 210; 19 0, L. J. 529. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Civin Revision Petition No. 77 or 1916, 
July 6, 1916. 
Preseni:—Pandit Kanhaiya Lal, A. J. ©. 
Thakur RAMESHWAR BAKHSH SINGH 

: —PLAInTirE——APPLICANT 
versus 
Mirza RASUL BEG AND OTHERS— DEFENDANTS 


— OPPOSITE Panty. 

Civil Procedure Code (Act V of 1908), O. IX, r. 12— 
Plaintiff ordered to appeur in person, non-appean ‘ance of 
— Dismissal of suit—Opportunity to prove cause of non- 
appearance—Court, duty of. 

Where a plaintiff is ordered toappear in Court in 
person and fails to do so, he should be given an 
opportunity to prove the cause of his non-appearance, 
and an order dismissing the suit on the ground of 
his non-appearance without giving him such oppor- 
tunity is bad. [p. 478, col. 1. 


Application against the order of the Munsif, 
South Lucknow, dated the Sth April 1916. 

Pandit Harkaran Nath Misra and Babu 
Hart Kishen Dhaon, for the Applicant. 


Sheikh Muhammad Harsana Alt and Babu 
Pyare Lal Bhargava, for the Opposite Party. 


JUDGMENT.—This is-an application for 
revision of an order passed by the Munsif, 
South Lucknow, dismissing a suit on account 
of the non-appearance of the plaintiff in per- 
son. It appears that on tha date fixed for 
the settlement of issues, and after the issues 
were settled, the Pleader for defendant No. 1 
informed the Court that his client - wanted to 
examine the plaintiff as his witness. The 
Court observed that the evidence of the plaint- 
iff appeared fo be necessary and directed 
his personal attendance at the next 
hearing. Defendant No.1 took the precan- 
tion of summoning the plaintiff by means of 
the process of the Court several times, but, 
except on one occasion when the case was 
not taken up, the plaintiff was not personally 
served, because the summonses were sent to 
Lucknow, though according to the report of 
the process-server the plaintiff was on each 
occasion at his home in the Sitapar district. 
On thedate on which the summonses last 


came back, without being personally 
served, the plaintiff was directed again 
to attend in person on the adjourned 


date, but he did not put in his appear- 
ance. The excuse for his non-appear- 
ance was that he had an attack of influenza 
and so was unable to attend on that date, 
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In support of that assertion a medical certi- 
ficate was filed showing that the plaintiff 
was unwell and was unable to attend on 
the date fixed. It was signed by the Sub- 
Assistant Surgeon of Parsendi, the place 
where the plaintiff ordinarily resided, The 
vertifcate was counter-signed by another 
mədical man of Lucknow who had seen 
the plaintiff suffering from an attack of 
influenza before be had gone to Parsendi. 
The plaintiff wanted time to produce 
evidence in support of the medical certifi- 
cate, in case it was not accepted, but only 
three hours’ time was allowed to him to 
produce that evidence, which was obviously 
inadequate. The Court had ample powers 
to direct the attendance of the plaintiff in 
person before the settlement of issnes under 
Order V, rule 3, or Order X, 1ule 4, of the 
Code of Civil Procedure or after the settle- 
. ment of issues under section 151 of the said 
Code. Bat the orders passed in this case 
by the learned Munsif do not make it suffi- 
ciently clear whether the plaintiff was re- 
quired to appear as a witness for.the defend- 
ant or asa party. The initial order merely 
stated that defendant No. 1 wanted to 
produce him’ as a witness and that his 
evidence appeared to the Court to be neces- 
sary. The Jatter was also not explicit, for 
it was passed on an application made by 
the defendant No. 1, in which the said 
defendant had complained that he had got 
the plaintiff sammoned, but the Jatter was 
_avoiding service. Ifthe medical certificate 
filed on behalf of the plaintiff by his Pleader 
be taken to be correct, there was sufficient 
cause for the plaintiff's non-appearance on 
the date last fixed. In either view of the 
case, the order passed by the Court below, 
dismissing the suit for default of the plaint- 
iff’s appearance otherwise than on the 
merits, cannot be justified. The application 
is consequently allowed and the snit remand- 
ed tothe Court below for disposal in the 
manner required by law. The costs will 
abide the result. 


Application accepted. 
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PATNA HIGH COURT. 

Seconp Civitn Arrear No. 3415 or 1912. 
February 8, 1917. 
Present:—Mr. Justice Atkinson. 
RAHAMALI KALAL AND OTHERS—- 
PLAIntirR3s—APPELLANTS 

: versus 
CHINTAMON KUMAR (pigp) AND OTHERS—- 


DEFENDANT3— RESPONDENTS. 
Chota Nagpur Tenancy Act (VIB. C. of 1908), ss. 
64 (3), 67—Trespasser— Occupancy rights, acquisition 
oj 


‘Plaintif obtained a settlement of certain lands 
situated in khas mahal of the Government. Defend- 
ants wrongfully obtained possession of a portion 
of the land so settled, converted it from taur to 
korkar land and remained in possession of it for over 
20 years, They subsequently obtained settlement of 
that portion of the land from Government: 

Held, that the defendants had, under sections 64, 
sub-section (8), and section 67 of the Chota Nagpur 
Tenancy Act, acquired occupancy rights in the 
land and the plaintiff was, therefore, not entitled 
to eject them. |p. 479, col. 2.1 

Appeal from the Judicial Commissioner, 
Chota Nagpur. 

Mr. Nirsu N. Sinha, for the Appellants. 

“Messrs. S. K. Bhattacharjt, Jamont Mohan 
Mukerji, Sarat Ch. Sanyal and Anugrah N. 
Stnha, for the Respondents. 


JUDGMENT.—This second appeal arises 
from the decision of the Jndicial Commis- 
sioner of Chota Nagpur, reversing the decree 
granted to the plaintiffs by the learned 
Munsif. The plaintiffs claim a declaration 
that they are entitled to recover possession 
of 2 bighas, 11 cottahs of land situated- in 
Mauza Bejudih in the District of Hazaribagh. 
The facts are very short. The property in 
suit is the khas mahal property of Govern- 
ment; and on the 27th of July 1888, Govern- 
ment made a letting te the plaintiffs of the 
lands in suit. The defendants’ claim, as set 
out in their written statements, is that 
they acquired more than 20 years ago a 
raiyati interest in the lands in suit, The 
defendants’ case as put forward in the 
written statement has not been believed; 
put there are other facts in the case which 
show that the defendants have been in posses- 
sion of the lands in suit. The learned 
Judicial Commissioner finds that some years 
ago the defendants entered the land in 
suit forming part of the plaintiffs’ holding, 
and began to convert the lands which were 
taur into korkar. This, finding relates to 
the 2 béghas, 11 cottahs sought to be recovered 
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by the ‘plaintiff in this action. The 
defendants’ entry on the plaintiffs’ land 
was that of trespassers because the plaintiffs 
in no way recognized the status or the 
right of the defendants to the possession 
of their property, nor was any letting made 
by the plaintiffs to the defendants. The 
plaintiffs applied to the Manager of the 
khas mahal property by petition ccmplaining 
of their dispossession by the defendants from 
the 2 bighas, 11 cottahs of land in dispute. The 


defendants immediately after the filing of this” 


petition took steps to apply to the Manager 
fora letting to them of the 2 bzghas, 11 
cottahs in dispute by reason of their having 
converted it, during their tenure as trespas- 
sers, from taur into korkar lands, that is land 
capable of cultivation. The Manager of 
the khas mahul property on behalf of the 
Government thereupon granted to the defend- 
ants a settlement of the lands in sait which 
admittedly are withinthe ambit of the pro- 


perty originally. granted by Govern- 
ment to the plaintiffs, The only question 
for decision in this case is whether 


the defendants having entered the land 
in suit as trespassers and having converted 
the land from taur to korkar lands, have now 
acquired, by time, an occupancy right in the 
‘lands under the Chota Nagpur Tenancy Act? 
The learned Judicial Commissioner holds 
that the defendants having gone into posses- 
sion and having converted the land from 
taur to korkar‘and the plaintiffs having taken 
no steps to eject them within two years from 
the date when they took possession the defend- 
ants have acquired the statutory protection 
given by the Chota Nagpur Tenancy Act 
to occupancy ratyats. The section of the 
Chota Nagpur Tenancy Act which applies to 
this case is section 64 and the material sub- 
section for consideration is sub-section (3). 
Generally speaking in order to make a con- 
version from taur to korkar, the oral or 
written consent of the landlord of the pro- 
perty must be given to such conversion except 
in the cases specified in sub-section 1 and sub- 
section 2, Sub-section 3 deals with a totally 
different class of case; and according to 
Mr. Reid in his commentary in his edition 
of the Chota Nagpur Tenancy Act, sub-sec- 
tion 3 was designed for the protection of a 


trespasser entering intoa person’s land and. 


converting the lands from jungle into culti- 


vable lands. Sub-seotion 3 runs as follows:—_ 
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“Where the consent of the landlord is 
required by this section for the conversion of 
the land into korkar, such consent shall be 
deemed to have been given if, within two 
years from the date on which the enltivator 
commenced such conversion, the landlord has 
not made an application to the Deputy 
Commissioner for the ejectment of the culti- 
vator.” The significant thing to notice in this 
sub-section is that it uses the term “cultiva- 
tor” and “from the date on which such 
conversion commenced” as being the point 
of time when the period of limitation is 
to begin to run. The defendants as tres- 
passers in the present case entered the 
plaintiffs’ land under their very nose; and 
the plaintiffs took no steps to eject them. 
The plaintiffs must be deemed to know the 
law; and if they did not take steps to eject 
a trespasser within the limitation of time 
allowed tobring a suit to eject such trespasser 
under sub-section 3, then, in my opinion, the 
trespasser is entitled to the protection which 
section 67 of the Act gives him, and the right 
of the plaintiffs to eject is barred. This 
does not seem to me to be a forced or 
unnatural construction of the Chota Nagpur 
Tenancy Act, According to English Law 
if a trespasser squats on the Jand of an 
owner in fee, or any other owner of land 
of a lesser interest the squatter acquires an 
interest in the land upon which he has 
squatted after 12 years’ occupation co-ex- 
tensive with the interest of the owner in such 
property. If no step is taken within limitation 
to eject a trespasserin such a case he acquires 
an indefeasible title. Iapply this principle to 
the constraction of sub-section 3 of section 64 
of the Chota Nagpur Tenancy Act, though 
I freely admit the Act itself purports to 


regulate the rights of a landlord 
towards bis tenant. Accordingly I must 
hold that on the facts of the case the 


view taken by the learned Judicial Com- 
missioner was right; and the plaintiffs are 
not entitled to eject the defendants from the 
lands in suit; nor are they entitled to a 
decree for possession of the same. In my 
opinion the defendants have acquired, on the 
construction of section 64, sub section 3, and 
section 67 of the Chota Nagpur Tenancy 
Act, a statutory protection as occupancy 
vatyats eventhough their possession may ab 
tnitio have been unlawful. Accordingly I agree 
with the views expressed by the Judicial 
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Commissioner; and I, therefore, disallow this 
appeal with costs. The plaintiffs will alzo 
pay the defendants their costs in the lower 
Appellate Court, and in the Munsif’s Court. 
Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Secon Civin Appgat No. 367 or 1915. 
June 30, 1916. 
Present:—Mr. Stuart, J.C. 

LAL BEHARI (DEAD) AND AFTER HIS DEATH 
RAM KHILAWAN AND ANOTHER— 
PLAINTIFFS—ÅPPELLANTS 
versus 
SATGURB PRASAD AND ANOTHER— 
Devenpants— RESPONDENTS, 

Limitation Act (LX of 1€08), Sch. I, Art. 65—Cuuse 
of action - Construction of document—Further charge, 
deed. of —~Simple money-derree. 

Where a mortgagor exoculed a subsequent deed 
in favour of the mortgagee, under which the mort- 
gagor agreed that when the deed of mortgage would 
be redeemed he would be liable to pay the amount 
due under the subsequent deed: 

Held, (1) that the subsequent decd was merely a 
simple deed and not a deed of further charge; 

Ram Adhin Misra v. Sitla Bakhsh Singh, 25 Ind. Cas. 
905; 17 0. U. 303, referred to. 

(2) that the mortgagee was entitled to a simple 
money-decree upon tho subsequent deed; and 

(8) that tho cause of action for a simple money- 
decree arose, under Article 65, Schedule I, of the 
Limitation Act, on the date when the mortgage was 
redeemed wholly or in part. 

Appeal from the decree of the District 
Judge, Fyzabad, dated the 29th June 1915, 
moditying that of the Subordinate Judge, 
Fyzabad, dated the 26th October 1914. 

The Hon'ble Pandit Gokaran Nath Misra, 
for the Appellants. 

Babus Jiban Krishna Banerjee holding 
brief of Mr. Mumtaz Husain and Babu 
Puttoo Lal, for the Respondents. 


JUDGMENT.—Kuar Bahadur, father of 
the defendants, exeonted a deed of usufruc- 
tuary mortgage in favour of Lal Behari 
for Rs. 1,600 on the 16th July 1875, by 
which ha mortgaged with possession a four 
annas share in Dostpur and a ten-biswansis 
share in Patti Rannahi, On Sist August 
1878, Kuar Bahadur executed a deed which 
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has been finally found to be a deed of fur- 
ther charge in favour of the same Lal 
Behari for Rs. 100. On 16th april 1£52, 
Kuar Bahadur executed a deed for Rs. 200 
at 12 per cent. simple interest in favour of 
the same Lal Behari, Lal Behari was 
himself indebted. Two of his creditors ob- 
tained simple money-decreea against him 
and in execution of these simple money- 
decrees they brought to sale his rights as 
mortgagee under the deed of 16th July 
1878. His rights were sold piecemeal. A 
certain Babu Ram purchased the rights of 
the mortgagee in the share in Dostpur, and 
a certain Jang Bahadur purchased the rights 
of the mortgagee in the share in Patti 
Raunahi, On 17th March 1913 the defend- 
ants, the sons of Kuar Bahadur, purchased 
from Babu Ram the rights which he had 
purchased in execution. The effect of this 
purchase was that the obligations created 
by the deed of 16th July 178 as far as 
the share in Dostpur was concerned were 
cleared off. On 9th January 1914 the plaint- 
iff sued on the basis of the deeds of 31st 
August 1£78 and 16th April 1882. 


The first Court held that they were deeds 
of further charge and that the suit was in 
time and decreed his claim. The learned 
District Judge held that the deed of the 
3lst of August 1578 was a deed of further 
charge but that there was no cause of ac- 
tion with regard to the deed of 16th April 
1562. He dismissed the suit in so far as it 
referred toa claim on the latter deed. 

The plaintiff has come to this Court in 
second appeal and the questions for the 
decision of this Court are whether the deed 
in question isa deed of further charge and 
if it is not a deed of further charge whether 
the plaintiff is entitled to any relief thereon. 
I agree with the learned District Judge 
that the deed in ques ion is nota deed of 
further charge. It is, as I interpret it, a 
simple deed. The executant agreed that 
when the deed of mortgage of 16th July 
1878 was redeemed, he would be liable to 
pay the amount due under this deed. I 
had to interpret the terms of a similar 
deed in a case which I decided in 1914, 
Ram Adhin Misra v. Sitla Bakhsh Singh (1), 
and the remarks I made in my decision in 


(1) 25 Ind. Cas. £05; 17 O. C. 308, 
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that case as tothe nature of the deed then 
before me hold good practically word for 
word with regard’ to the present appeal with 
the important addition that the deed now 
before me does not even describe itself a 
deed of further charge. But while holding 
that the deed is a simple deed and not 
a deed of further charge [do not agree 


with fhe learned District Judge that there ` 


is no remedy open to the appellant upon 
it. The exeeutant agreed that the time 
fixed for payment shonld be when hé 
redeemed the mortgage of 16th July 
1878. His successors-in-interest redeemed 
that mortgage in part on 17th March 
1913. The cause of action then arose 
upon the deed of 16th April 1882, under the 
provisions of Article 65, Schedule I, Act IX 
of 1908. The suit could have been institut- 
ed within six years of that date and was 
instituted within less than three years 
from that date. Thus the appellant is 
entitled to a simple money-decree upon 
the deed in question. But that simple 
money decree cannot be against the defend- 
ants personally. It can only be against the 
assets that have come into their hands from 
the estate of Kuar Bahadur their father the 
deceased executant of the deed. 

I modify the decree of the learned District 
Judge by the granting of the aforesaid relief 
which will be worked out by the office. The 
plaintiff-appellant is entitled to a simple 
money-decree for the amount due under 
the terms of the deed up to the date of suit 
and interest on the total amount from institu- 
tion of the suit to realization ab six per cent. 
per annum. But the amount shall only be 
recoverable from such assets of Kuar Bahadur 
the deceased father of the defendants as have 
come into their hands. . 


With regard to costs as the appellant asked 
for a relief considerably greater, namely, for 
“a charge onthe mortgaged property, and 
has ‘succeeded in obtaining only a relief 
much less than the relief he desired, I direct 
, that the costs of this appeal be borne by the 
parties. [make no order as to costs in the 
lower Courts, : 


Appeal dismissed. 


al 


: decree. 
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MADRAS HIGH COURT, 
Seconp Crvit ArreaL No, 854 or J[1915. 
December 22, 1916. . 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Oldfield. 
GOPALALIYAR—P.atntire— 
APPELLANT 
versus 
THIRUVENGADAM PILLAI, LATE a 
MINOR BY His GUARDIAN AND MATERNAL UNCLE 
KANDASWAMI PILLAI AND ANOTHER 
— Derenpants Nos, 2 AND 3— 
RESPONDENTS. 

Civil Procedure Code (Act F of 1908), O. XXXVII, 
+. 4, deposit of money under—Charge—Enquiry into 
ownership of deposit, legality of. 

Where money is deposited by a defendant as a 
condition precedent to the setting aside of a decree 
under Order XXXVII, rule 4, Civil Procedure Code, 
the decretal amountisa charge on the deposit if 
final judgment is passed against the defendant. [p. 
482, col. 1.] 

In ve Ford, Ew parte The Trustee, (1920) 2 Q. B. 211; 
69 L. J. Q. B. 690; 48 W. R. 688; 82 L. T. 625; 16 T. 
L. B. 399; 7 Manson 281; Bird v, Barstow, (1892) 1 Q. 
B. 94; 61 L. J. Q. B. 1; 65 L. T. 656; 40 W. R. Ti; 58 
J. P. 196, applied. 

Errikulappa Chetty v. Official Assignee, Madras, 32 
Ind. Cas. 190; 39 M. 903, distinguished. 

It is not competent to a Court to enquire into the 
ownership of such deposit or the source from which 
the defendant obtained the money though the case 
might be different if, instead of depositing money 
as a security, land were furnished as security. In 
such a case the title of the real owner of land 
would not be lost. [p. 482, col. 2.] 

Second appeal against the decree ` of 
the District Court, Tanjore, in Appeal 
Suit No. 931 of 1913, preferred against the 
revised deeree of the Court of the Subordi- 
nate. Judge, Negapatam, in Original Suit 
No. 94 of 1912. 

Mr. T. R. Venkatarama Sastri, for the 
Appellant. i 


Mr. T. V. Gopalasemi Mudaliar (with him 
Mr. A. Ganesa Aiyar), for the Respondents. 

JUDGMENT.—The Ist respondent is 
declared to be of age and allowed to proceed 
with the appeal. A vakalat has been filed” 
on his behalf, 


Tn this case, the plaintiff-appellant sued 
on @ promissory note under the summary 
procedure prescribed by Order XXXVII of 
the Civil Procedure Code and obtained a 
The lst defendant did not obtain 
leave to contest the suit, and after the 
decree he applied under Order XXXVII, 
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rule 4, Civil Procedure Code, for setting 
it aside. The decree was set aside on his 
depositing into Court the amount sued for. 
Then the suit was tried again and judg- 
ment given against him (lst defendant). 
His brother, who was the 8rd defendant in 
the original suit, claimed that the money 
which was deposited by the Ist defendant 
belonged to the joint family and was not, 
therefore, available to the plaiutiff, his 
judgment-creditor. The Subordinate Judge 
disallowed this contention, but the lower 
Appellate Court while observing that the 
question really did not arise in the suit itself 
but was one to be settled in execution, held 
_ that if the money came from tha joint family 
property, the plaintiff, z.e, the appellant was 
not entitled to it. We think this view of 
the law is wrong. The money was deposited 
clearly as security for satisfying any jadg- 
ment that might be passed against lst 
defendant and the deposit was made a con- 
„dition precedent to the 
‘the decree originally- passed by the Sub- 
.ordinate Judge. The point is covered by a 
decision of this Court in Letters Patent 
Appeal No. 364 of 1914 where Mr. Justice 
/Sadasiva Aiyar and Mr. Justice Napier 
held that the decree amount in cases of this 
“nature must be regarded as being charged 
on the money deposited. Rule 4 of Order 
XXXVII, Civil Procedure Code, corresponds 
to’ rule 6 of Order XIV of the English 
Judicature Act, and it has beendecided ander 
this rule that the money deposited would not 
belong to the trustee in bankruptcy of the 
defendant, but to the plaintiff in the suit 
who has succeeded in obtaining judgment. 


In re Ford, Ex parte The Trustee (1). 
There is also another decision of the 
English Court very mach in point. Bird 


y. Barstow (2). There money was deposited 
by a married woman and the question was 
‘afterwards raised that it was not available to 
the plaintiff inasmuch as it was the separate 
property of the woman. Lord Esher, M. R. 

in disallowing the contention, held that 
no such enquiry should be émbarked 
on inasmuch as the money was deposited 


(1) (1900) 2 Q. B. 211; 69 L. J. Q. B, 690; 48 W. 
R. 688; 82 L. T. 625; 16 T. L. R. 899; 7 Manson 281. 

(2) (1892) 1 Q. B.94 61 L. J. Q. B. 1; 65 L. T, 
656, 40 W. R. 71; 56 J. P. 196. 
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for the express purpose of the suit. The 
learned Pleader for the lst respondent has 
relied on a ruling of the learned Chief 
Justice and Mr. Justice Seshagiri Aiyar 
in Errikulappa Ohetty v. Official Assignee, 
Madras (3). There money was deposited 
under rule 5 of Order XXXVIII, Civil 
Procedure Code, as security against removal 
of the property of the defendant sought to 
be -attached before judgment, from the 
jurisdiction of the Court; In making the 
deposit all that the defendant in tbat 
case undertook was, that he would not 
remove the property which was sought 
to be attached from the jurisdiction 
of the Court; and if he satistied that 
undertaking, it could not be said that the 
amount deposited should be available in any 
way to the plaintiff in the suit if he recovered 
judgment. This is pointed ont by both the 
learned Judges who held that the money 
deposited was available not only to the 
plaintiff in the suit but also to other 
ereditors of the defendant. That is quite 
different from the present case. Here 
money was deposited “in Uourt for the 
purpose of satisfying the decree passed 
in the suit. There would be no use in 
ordering the defendant to make a deposit of 
money as security in such case as this if, 
when judgment is passed, the decretal 


‘amount sannot be treated as a charge on 


the deposit. The case may be different 
though itis not necessary to express any 
opinion with regard to that question if 
what is furnished as security is specific 
property such as land. In such a case it 
might be possible to contend that the defend- 
ant is not in fact owner of the property 
but somebody else and that the title of 
the real owner would not be lost. But money 
stands on a different footing; it is capable 
of being passed from hand to hand and 
ib is hard to conceive that where the Legis- 


lature has required that, in certain circum. 


stances the defendant should depasit money as 
security in order to secure to the plaintiff — 
his rights on recovering judgment, that 
an enquiry was to be instituted as to 
how or from what source, the defendant 
obtained the money. The whole object of 
requiring security in these cases would be 
frustrated if such an enquiry was admissible. 


(8) 82 Ind, Cas. 190; 89 M, 908, 
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The appeal is allowed and the decree of 
the Subordinate Judge restored with costs 
here and in the Court below. 


Appeal allowed; Suit decreed. 
Vv. R.P, 


PATNA HIGH COURT. 
First Crviz Appear No. 190 or 1913. 
Febraary 1, 1917. 
Present:—Mr, Justice Mullick and Mr. Justice 
Jwala Prasad. 
Sheikh KHAIRUDDIN AND anutaer— 
Derenpants— APPELLANTS 
versus 
SAHDEO NARAIN SINGH AND orasrs— 
PLAINTIFFS— RESPONDENTS. 

Public Demands Recovery Act (I B. O. of 
1895), s. 10—Notice to defaulting proprietor—Estate 
sold before arrears became due, effect of— Sale for arrears, 
validity of—Possession, person in, rights of— Ejectment. 

Where an estate has passed out of the hands of 
its proprietors by an auction-sale, the sale of such 
estate under the Public Demands Recovery Act in 
consequence of a certificate against the original 
proprietors who were not holders of the estate at 
the time the arrears became due, is bad in the eye of 
the law. [p. 487, col. 1,] 

. Raia Koer v. Ganga Singh, 1 Ind. Cas. 197; 10 6. L. 
J. 201; 18 C. W. N. 750, referred to. 

A person in possession of property is entitled to be 
maintained in his possession as against a person 
who seeks to oust him, unless the latter can show 
a better title. [p. 484, col. 2.] 


Appeal against the decision of the Subordi- 
nate Judge, third Court, Patna, dated the 9th 
April 1913. 

Messrs. Manmotha Nath Mukerji and Hari 
Bhushan Mukergz, for the Appellants. 

Messrs. P. C. Manuk, Ganesh Dutta Singh, 
Haridas Chatlerji and Rajendra Chandra Guha, 
for the Respondents. 


JUDGMENT. 


Motiick, J.—This suit arises out of a 
sale under the Public Demands Recovery 
Act at which a property described as Mahal 
Bhooski Touz’ No. 884 was sold fora sum of 
Rs.59 and purchased by «defendant No. 2, 
Gopal Chand Chowbey, on the 12th of August 
1903. I say it was purchased by Gopal 
Chand Chowbey because the actual purchaser 
bidding at the sale was one Khairuddin and 
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it is established that this Khairuddin was 
a mere name lender and that he purchased 
on behalf of defendant No. 2 Gopal. 

In the present appeal Khairuddin was 
impleaded as defendant No.1 but he has 
filed an application before us stating that he 
has no interest in the appeal and that he does 
not intend to appear. 

It appears that before this the property 
fell into arrears for road-cess in 1907 and 
that it was sold under the Public Demands 
Recovery Act on the 23rd of September 1907 
and purchased hy one Teni Singh. Certi- 
fioate in respect of that sale was issued to 
Teni Singh on the 21st of December 1907. 
We have no evidence before us to show that 
delivery of possession was made to Teni 
Singh but we find that Teni Singh got his 
name registered in the books of the Collector 
on the 6th of July 1908. The property 
again fell into arrears for the January kist 
of 1908 and the Collector issued a certificate 
not against Teni Singh the purchaser at 
the auction sale of 1907 but against the 
original proprietors Sahdeo Narain Singh, 
Sitarampat Narain Singh, Jaideo Narain 
Singh, Barhamdeo Narain Singh and Narain 
Prasad Singh. Notice under section 10 of 
the Publio Demands Recovery Act in con- 
nection with that certificate was issued 
on the 3rd of May 1908. A proclamation is 
alleged to have been duly served and, as 
observed before the property was sold on 
the 12th of August 1908. Sale certificate 
was issued to the nominal purchaser Khair- 
uddin on the 28th of November 1908 and was 
followed by delivery of possession on the 
21st of Desember 1908. 

The present suit was brought in the first 
instance by Sahdeo Narain Singh, Narain 
Prasad Singh and Sitarampat Singh and 
the remaining two of the original pro- 
prietors of the estate, namely, Jaideo Narain 
Singh and Barhamdeo Narain Singh were 
impleaded as defendants. By an order of 
the Court dated the 20th of April 1911 these 
persons were removed from the category of 
defendants added to the category of plaint- 
iffs. The suit, therefore, as now constituted 
is between the defaulting proprietors on 
the one hand and the anction-purchaser 
Gopal Chand Chowbey on the other, The 
allegation is that the sale of 1908 was bad 
for want of due service of notice under 
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section 10 of the Publie Demands Recovery 
Act and the prayer is that the sale be seb 
aside and that recovery of pcssession 
may be granted to the plaintiffs in respect 
of a 9-annas 4-pies share in the estate. 
The plaintiffs do not ask for recovery of 
possession of the whole estate because it is 
alleged that one Hira Singh has already in 
execution of a mortgage decree bought a 6- 
annas 8-pies share in the estate and that his 
possession and title cannot be now disturbed 
by the plaintiffs. . 

The defence is that the sale of the 12th 
of August 1908 was a perfectly valid sale 
and passed the title and interest of the 
defaulting proprietors, 

The learned Subordinate Judge has found 
against the sale and has given the plaintiffs 
a decree for recovery of possession. Against 
that decree the present appeal was lodged by 
defendants Nos. 1 and 2 but defendant No. 1 
having withdrawn from the appeal it has 
heen prosecuted before us only by defendant 
No. 2. 

The frst question is whether the plaintiffs 
inthe present suif have any title in the 
property now subsisting. That depends on 
the question whether the purchase by Teni 
Singh at the auction-sale of the 23rd of 
September 1907 was a good purchase and 
whether Teni Singh was the real purchaser. 


On behalf of the plaintiffs it is urged 
that Teni Singh was a mere benamidar for 
the defaulting proprietors but it appears 
upon the evidence that Teni Singh purchased 
without any instractians from the plaintiffs 
and with his own money and that he after- 
wards made an arrangement with the plaint- 
iffs by which he was paid by the plaintiffs 
the amount of the purchase-money, namely, 
Rs. 30 and agreed not to take possession of 
the property. This clearly was not a benami 
purchase in the sense that Teni Singh was 
a trustee purchasing on behalf of the plaint- 
ifs and with the money of the plaintiffs. 
The title in the property passed at the auction- 
sale to Teni Singh and it was a legal title 
and the only way in which Teni Singh 
could divest himself of that title was a pro- 
perly executed conveyance. Here there was 
no conveyance. Until that conveyance is 
executed title must be held to have subsisted 
in Teni Singh. Therefore if the case of 
plaintiffs depended:on their showing title 
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we should hold that the plaintiffs had 
no title to show; but then the plaintiffs are 
entitled to fall back upon their possession and 
its seems to us thatif they were in possession 
up tothe 2lst of Dezember 1908 on which 
date delivery of possession was made to 
Gopal Chand Chowbey then they are entitled 
to be maintained in possession until the 
defendant can show a better title. Of course 
if the defendant shows that the sale at 
which he purchased wasa valid sale then 
he is entitled to succeed but if the plaintiffs 
succeed in showing that the sale at which the 
defendant purchased wasa nullity by reason 
of non-service of notice or for any other cause 
then the plaintiffs are entitled to a decree 
declaring their right fo remain in posses- 
sion. Therefore, the fundamental question 
to be determined in this case is one of 
fact, namely was service of notice duly 
made under section 10 of the Public 
Demands Recovery Act in respest of the 
sale on which the defendant No. 2 bases 
his title. ; 


We will next examine whether the 
plaintiffs have suczeeded in proving their 
possession up to the 21st of December 
1908. It appears from the deposition of 
Gopal Chand Chowbey himself that in a 
petition made in connection witha writ 
delivering possession to him he had stated 
that Teni Prasad was not in possession 
and that he was a “nominal benamidar.” 
Gopal Chand Chowbey admits that that 
statement was correct, and if that state- 
ment was correct then it follows that Teni 
Prasad Singh never took possession and 
that the original proprietors remained in 
possession till the 2lst of December 1908. 
The plaintiffs have adduced ample evidence 
to show that they were never dispossessed 
by Teni Singh and Teni Singh himself 
has deposed that he never took possession 
of the property. There is no evidence on 
which we can rely on either side which 
prcves the contrary and we have no 
hesitation in finding that possession of the 
property never did actually pass from the 
plaintiffs till the 2lst of December 1908, 
Further this is corroborated by certain 
proceedings under section 145 of the Crimi- 
nal Procedure Code which took place in 
1911 and 1912. In 1911 disputes arose 
between daideo Narain and ` others, the 
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present plaintiffs on the one side and 
Gopal Chand; Hira Singh and Sheo Narain 
Singh on the other. In an order dated 
the 12th of June 1911, the Sub-Divisional 
Magistrate held that possession of the 
second party was to -be maintained by 
reason of the sale of the 12th of August 
1908. A similar order dated the 3rd of 
April 1912 affecting the khudkasht lands 
within the estate confirmed the possession 
of the second party. These proceedings 
are nob in any way inconsistent with the 
possession of the plaintiffs up to the time 
of the alleged dispossession by the deli- 
very of possession to Gopal Chand Chow- 
bey on the 21st of December 1908. 

In 1903 in the course of the Cadastral 
Survey proceedings a dispute arose between 
Gopal first party and Teni Singh as 
second party and the Settlement Officer 
held that the original proprietors were in 
possession till delivery of possession to 
Gopal. 

Upon a review of all the evidence in 
the case we have no donbt that the 
possession of the plaintiffs continued till 
the 21st of December 19C8, and, therefore, 
the onus is thrown upon the defendant 
to show title to the property before he 

“can disturb the possession of the plaintiffs. 

This, therefore, brings us to the question 
whether the sale ofthe 12th of August 
1908 was a valid sale or not. 

Now the first point for determination 
in this connection is whether the notice 
under section 10 of the Public Demands 
Recovery Act was duly served upon the 
defaulting proprietors. On behalf of the 
defendants it is urged that the service 
was made by a Collectorate peon named 
Karim Baksh. The receipt acknowledging 
seryice was written by oue Sham Narain 
on behalf of the chowkidar of the village 
one Damri and ‘this Sham Narain is 
alleged to have signed thereon the name 
of Damri and the names of two attesting 
witnesses Jaggu and Hira, 


In the trial in the Conrt below Sham 
Narain, Damri, Jaggu and Hira have all 
deposed saying that they have no know- 
ledge whatever of the service. 

On behalf of the defendant-aprellant 
before us it has been strenuously contend- 
ed that these persons have perjured 
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themselves and that bsing under the 
influence of the plaintiffs no reliance is to 
be placed upon the evidence given by 
them at the trial. 

Now let us see what evidence the 
defendant has given to support the service. 
He has called the peon himself but there 
is no other corroborative evidence on this 
point. No doubt the acts of publie officers 
such as process-service peons and others 
must be presumed to have been duly 
performed and the evidence given by them 
is not to be lightly brushed away if there 
is any possibility of believing that evidence. 
But in the present case the peon gave 
no details of how he came to find Jaggu, 
Hira and Sham Narain and how he got 
them to attest the service.of the notice. 
He says that he fonnd the chowkidar 
in a toddy shop. Assuming that statement 
to be correct we would expect the peon to 
be able, in spite of the factthat he was 
giving evidence five years after the actual 
service, to give us some details as to why 
and how these persons who were witnesses 
to the service came there aball. On the 
other hand it appears that both Jaggu and 
Hira are able to write and it is an 
extraordinary thing that if they were able to 
write -the process-server shonld have been 
content with their names being written by 
Sham Narain. The question is one of 
balance of evidence and taking the evidence 
of both sides we think that the decision of 
the learned Subordinate Judge upon this 
point should not be disturbed. 


Then we come to the sale proclamation. 
It is alleged that the sale proclamation was 
made by. beat of drum on the 21st of 
June 1908. The drummer is alleged to 
have been one Lokhi. He comes and deposes 
that he never beat the drum ab all and 
was not present. The return of service of the 
sale proclamation was written curiously en- - 
ough by the same Sham Narain who wrote the 
return of the service of notice and the attest- 


“ ing witnesses are Jaideo and Gobind both 


of whom are capable of writing their own 
names; but here again we find that their 
names were written by Sham Narain for 
them. The peon who deposes on the other 
side to the service of notice is Deo Charan 
Singh. He says that he first of all found 
the chowkidar whom he knew from before 
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and then proceeding to the honse of the 
` defaulters he found Sham Narain, Ajudhia 
and Gobind seated there. There does 
not appear to be any reason why they 
should have been seated there when none 
of the defaulting proprietors themselves 
were at home. No explanation is given to 
us as to what they were doing there. It 
seems extremely improbable that when the 
males and owners of the house were not 
there, that they should have gone to the honse 
without any apparent business. We find, 
therefore, that the sale proclamation was not 
duly served. 

On behalf of the appellants it has been 
contended that itis extraordinary that if the 
defendants or their agents were concocting 
false returns of service in respect of the 
notice and the sale proclamation they 
should have been so foolish as to name 
as witnesses persons who were under the 
influence of the plaintiffs. This undoubtedly 
is a good point but it is not for us to speculate 
as to the reasons which prompted the person 
or persons who committed the fraud. Pos- 
sibly they might have thought that the most 
likely witnesses to put in should be persons 
who were friends of the plaintiffs. But, as 
we have said, it is impossible to speculate as 
to the reasons which prompt frand and we 
can only decide upon the balance of eviderce 
adduced in the case. Upon that evidence we 
think the balance is certainly in favour of 
the plaintiffs. 

Tt was next suggested in the course of 
argument before us that the service was 
bad because it was not made against each 


of the defaulting proprietors separate- 
ly. It is alleged that the defaulting 
proprietors are separate in food 


and that each has aseparate house and it ig 
contended that service should haye been 
made at the house of each member of the 
family all of whom are now admitted io 
be adults. Now upon this point the evi- 
dence is that the defaulting proprietors have 
separated and that they occupy five separate 
houses. In respect of each of the five a 
separate assessment for chowkidari tax has 


been made. On the other hand there is 
evidence to show that the family still 
occupies the ancestral house. In my 


opinion the evidence does not conclusively 
show that there has been an actual divi- 
sion of tLe homestead and if that is go then 
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service by affixing the notices on the main 
door of the homestead was sufficient service 
so far as this point is concerned. 

The next ground upon which the sale 
has been attacked is that the certificate 
issued by the Collector was made against 
persons who were not the holder of the estate 
at the time the arrears fell due. The 
arrear being an arrear of January 1908 
and Teni Singh having in our view got legal 
title on the 23rd of September 1907 the 
certificate ought certainly to have been issued 
against Teni Singh and not the original pro- 
prietors. On the other side it is contended 
that the Collector had no knowledge of the 
purchase of Teni Singh as Teni Singh had 
not registered his name in the Collector’s 
books. The reply to this is that the Col- 
lector himself sold the estate to Teni Singh 
and that he ought to have known that 
title had passed to him. Another reply 
is that a petition purporting to have been put 
in by Teni Singh was made to the Collector 
on the 6th of August 1208 in which the 
petitioner objected that he had no concern 
with the arrear and that the arrear was 
really payable by the defaulting proprietors. 

Now with regard to this petition which 
purports to have been filed before the 
Collector by Teni Singh’s brother Lal Behari - 
the case of the plaintiffs is that it also is a 
coneoction and that neither Teni Singh 
nor Lal Behari Singh had anything whatever 
to do with the filing of such a petition. 
The Collector’s order on that petition was 
that the petitioner was to adduce evidence in 
support of his prayer andon the 12th of 
August 1908 as the petitioner did not 
again appear he proceeded to sell the estate 
without determining whether or not title 
had passed to Teni Singh at the previous 
anction-sale. The learned Subordinate 
Judge has found that this petition was not 
put in by Lal Behari Singh on behalf of Teni 
Singh and we are inclined to agree with his 
finding upon this point. Itis not understood 
why if Teni Singh had put in the petition 
whether in. his own behalf or in behalf of 
the defaulting proprietors there should’ 
have been an omission by him to follow 
up that petition by payment of the arrear 
due, which amounted to the trifling sum of. 
Rs. 16. But whether Teni Singh did 
or did not put in the petition the Collector 
certainly had notice that there was a salọ 
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and that a person named Teni Singh was 
claiming an interestin the property. He 
was put on engoiry and it was for him 
to determine whether title had actually 
passed from the original proprietors. He 
appears to have sold the property without 
any proper enquiry as to the person liable 
under the Public Demands Recovery Act. 
But we would go further and hold that 
even if the matter had not been brought 
to the Collector’s notice and it was after- 
wards discovered that the property had 
actually passed to Teni Singh by virtue of an 
auotion-sale then‘thesale of the property 
in consequence of a certificate against the 
original proprietors who were not holders 
of the estate at the time the arrears became 
due would be a bad sale in the eye of 
law. The authority for this proposition is 
the case of Raja Koer vy. Ganga Singh 
(1). This disposes of all the grounds 
upon which it is contended that the sale 
was a nullity and if the sale was a nullity 
then the defendant has no- title; and if 
he has no title then the plaintiffs are entitled 
to succeed upon mere possession. 

The desree of the Subordinate Judge, 
therefore, allowing the plaintiffs fo recover 
possession of their share in the property in 
-suit is, in our opinion, correct and the appeal 
will, therefore, be dismissed with costs. 

Jwata Prasan, J.—I agree. 


Appeal dismissed. 
(1) 1 Ind. Cas, 197; 10 ©. LJ. 201; 13 0. Wo N. 
750. 


CALCUTTA HIGH COURT. 
ÅPPEAL From APPELLATE Decree No. 3109 - 
or 1911. 
April 22, 1914, 

Present:—Mr. Justice D. Chatterjee and 

-` Mr. Justice Chapman. 
BAISNAB CHARAN DE AND ANOTHER— 

PLAINdiFRs— APPELLANTS f 

F versus x 

SARAT CHANDRA KAR AND OTHERS — 


DEFENDANTS — RESPONDENTS. 
Bengal Tenancy Act | VIII B. C. of 1885), s. 85 (2) 
—>ub-lease egceeding- nine years, validity of — Lessee, 
position of, as against trespasser, Mi, 
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An under-ryoii lease for a term exceeding nine 
years is wholly void, and a lessee claiming under 
such a lease is not entitled to khas possession of the 
land even as against a trespasser. [p. 488, col. 1.] 

Jarip Khan v. Durfa Bewa, 15 Ind, Cas. 476; 16 C. 
L. J. 144; 17 O. W. N. 59, followed. 

Appeal against the decision of the Sub- 
ordinate Judge, Chittagong, dated the 8th 
August 1911, affirming that of the’ Munsif, 
South Ranzan, dated the 27th September 
1910. ` 
FACTS material to this report will appear 
from the following judgment of the lower 
Appellate Conrt:— 

“This appeal arises out of a suit for khas 
possession on a declaration of plaintiff’s dar- 
ryoti right. The suit was dismissed in the 
Court of firat instance, and the plaintiffs are 
the appellants. 

Plaintiffs got bandobust of the land from 
the defendants Nos. 12 and 13, who had 
acquired the ryoti right of the original holder 
Kali Charan Aich, and who had previously 
granted dur-ryoti to the defendant No. 1 and 
the father of the defendant No. 2, which he 
bad himself purchased in execution of his 
own decree for rent. The suit was contested 
by the defendants Nos.1, 8,9 and 11, who 
denied having dispossessed the plaintiffs. and 
claimed to have been in possession for abont 
twelve years. The under-rycti lease of the 
plaintiffs is for a period above nine years, 
and one of the contentions of the defendants 
was that it was void and could not create any 
title in the plaintiffs. 


_ The question for decision is whether the 
lease of the plaintiffs is void and created no. 
title, and whether the plaintiffs are entitled 
to oust the defendants. 


Several rnlings have been cited on both 
sides, from all of which it appears to he the 
established law that an under-ryotz lease 
fora term of above nine years is wholly 
void, and confers no title on the lessee, 
whether the title ig disputed by the superior 
landlord or the ryot or a trespasser. As 
poin ed outin the rulings reported as Tami- 
juddiy. Asgar Howladar (1) and Manik Borat 
y. Bani Charan Mondal (2) it is very doubt- 
ful whether the Legislature in enacting the 
three clauses of section &5 of the Bengal 
Tenancy Act intended anything more than 


(1) 1 Ind. Cas. 942; 86 O. 256; 18 CO. W, N. 188. 
(2) 10 Ind, Cas, 469; 18 C. L, J. 649. 
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protecting the interest of the superior land- 
lord, But we must ourselves bow to the 
decisions of the Hon’ble Courts and are 
bound to pronounce the lease, in this case to 
be void and inoperative, especially when the 
plaintiffs have not admittedly been in posses- 
sion by virtue of their lease. The decision 
in Manik-Borai v. Bani Charan Mondal (2) 
could have helped the plaintiffs if they had 
been put into possession of the land by their 
lessors, the defendants Nos. 12 and13. But 
that is not the case made out in the plaint or 
even deposed to by the plaintiff No, 1. Plaint- 
iffs’ case is that they got .bandobust on the 
26th Sravan 1270 M. E. and when they wanted 
to take possession they were not allowed 
to do so by the defendants. Plaintiffs have, 
therefore, got no subsisting interest or 
tenancy which they could prove by other 
means independent of the written lease which 
is void under clause (2) of section 85; Bengal 
Tenancy Act. Although the defendants are 
trespassers in the sense that their right hag 
been sold away, they were never ousted by 
their landlords and cannot be ousted by the 
- plaintiffs. 

The appeal is, therefore, dismissed with 
costs, and the lower Court's decree upheld.” 

Plaintiffs appealed to the High Court. 

Babu Probodh Kumar Das, for the Appel- 
lants. : 
eo Khitish Chunder Sen, for the Respond- 
ents. 

Jd UDGMEN T.—The entire grourd in this 
case Is covered by the authority of Jarip 
Khan v. Durfa Bewa (3). The appeal is dis- 
missed with costs. 


Appeal dismissed. 
io 15 Ind. Cas, 476; 16 C. L. J. 144, 17 0. W. N. 


OUDH JUDICIAL COMMISSIONER'S 
COURT: 


Second Civrt Appsat No. 430 or 1915. 
August 18, 1916, 
Present: —Mr. Lindsay, J. C. 
BHAGWAN DIN—Putarntire No. 2— 


APPELLANT 
Versus 
` JAGMOHAN SINGH—Derexpayt— 
RESPONDENT. 


Oudh Rent Act (XXII of 1886), ss, 3, ef, (8), 108— 
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Resumption proceedings— Grove, whether land—Rent 
Court, exclusive jurisdiction of. 

For the purposes of resumption proceedings a 
grovo is ‘land’ as defined in clause (3), section 3, of 
the Oudh Rent Act. [p, 489, col. 1.] 

Under section 108 of thé Oudh Rent Acta Rent 
Court has exclusive jurisdiction to entertain suits 
for resumption of lands granted for the purpose 
of planting and maintaining groves and which 
subsequently lose that character. [p. 489, col. 2.] 

Gauri Shankar v. Abu Muhammad, 33 Ind, Cas. 147 
20. L. J. 772, distinguished. 


Appeal from the decree of the Subordinate 
Judge, Sultanpur, dated the .20th August 
1915, modifying the order of the Additional 
Monsif, Sultanpur, dated 27th February 
1915. 

Syed Ali Mohammad, for the Appellant. 

The Hon’ble Pandit Gokaran Nath Misra, 
for the Respondent. 

JUDGMENT.—The suit out of which 


this appeal has arisen was brought by 
three plaintiffs, Musammat Daryao Kunwar, 


Bhagwandin Singh and Harpal Singh, to. 


recover possession of a certain grove plot 
measuring 2 b:ghas odd situated ina village 
called Dalahpur. The defendant in the suit 
was the talukdar of the village. It appears 
that the talwkdar took proceedings in a 
Rent Court under the provisions of section 
108 clause (5 A) for resumption of the 
plot in question. The Rent Court desided 
that this plot had lost its character of a 
grove and that the talukdar was entitled 
to be restored to possession of the same. 
These proceedings were taken against only 
one of the plaintiffs, namely, Bhagwandin 
Singh. The talukdar having obtained 
possession the present suit has been brought 
by the three plaintiffs to recover possession 
on the gronnd that the possession of the 


talukdar under the decree of the Rent 
Court was unlawful. It has been held by 
both the Courts, and the matter is no 


longer in dispute, that the resumption 
proceedings which were taken in the Rent 
Court were not binding on the first and 
third plaintiffs and so far as their interests 
in this grove are concerned they have been 
recognised by the Courts below, a deeree 
being given to them for possession. As 
regards Bhagwandin Singh the second plaint- 
iff, however, the Courts have held that the 
suit as brought by him was not maintainable 
in a Civil Court. Bhagwandin Singh is 


the sole appellant in the present case‘and . 


A 
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the contention which has been raised here 
on his behalf is that the proceedings in 
the Rent Court are not binding because 
the Rent Court had no jurisdiction to 
resume this grove plot. The contention is 
based upon an argument to the effect that 
the definition of ‘land’ as given in the 
Oudh Rent Act does not include a grove. 
I have been referred to a number of 
decisions, some of them of the Allahabad 
High Court, in which it has been held to 
be doubtful whether the expression ‘land’ 
ineludes a grove. So far as the Allahabad 
rulings are concerned they do not help 
us to deside the matter which is now in 
issue; for the definition of ‘land’ contained 
in the Agra Tenancy Act is very different 
from the definition of the same expression 
which is to be found in the Oudh Rent 
Act. The learned Counsel for the appellant 
has referred the to a decision of the Board 
of Revenue which isto be found reported 
as Gauri Shankar v. Abu Muhammad 
(1). There it was stated by one of the 
learned members that the expression ‘land’ 
as defined in the Ondh Rent Act does not 
“ordinarily” include. groves. I have read 
the decision carefully. It is a short judg- 
ment and no reasons are given for tke 
opinion to which I have just referred, but 
I gather from a perusal of the whole 
judgment that the learned members were 
dealing in particular with the provisions 
of section 107H of the Rent Act and 
that a question as to what was included 
in the definition of ‘land’ arose in connec- 
tion with the particular provisions of that 
section, that is to say, the question which 
was before the Board was whether the 
period during which a person held as a 
grove-bolder was to count in estimating the 
period which is laid down in section 107H 
for the purpose of entitling the holder 
of the land to wunder-proprietary rights. 
It seems to me, having regard to the 
definition of ‘land’ as contained in section 
8, clause (3), of the Oudh Rent Act, that 
at any rate for the purposes of resumption 
proceedings a grove should be considered 
‘land’ within the definition. The case in 
the Rent Courts out of which the present 
suit has sprung was a case under section 


(1) 88 Ind, Cas, 147; 2 0. L, J. 772, 
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107E, the allegation being that certain 
land had been granted for the purpose of 
planting and maintaining a grove, that 
the condition apon which the jand had 
been granted had been broken inasmuch 
as the trees had been removed to such 
an extent as to deprive the area of the 
character of a grove. I have no doubt 
that the Rent Court had jurisdiction to 
entertain the suit which was brought and 
that its jurisdiction in this matter was 
exclusive, regard being had to the pro- 
visions of section 108 of the Oudh Rent 
Act; and if that opinion is correct, as I 
think it is, it necessarily follows that the 
Civil Court’s jurisdiction to deal with 
any matter of this kind is completely ousted. 
I think the Court below came toa proper 
decision in holding that so far as the 
plaintiff-appellant Bhagwandin is concerned, 
his claim was not cognizable by a Civil 
Court. 


The appeal fails and is dismissed with 
costs. 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decersn No. 2246 
or 1912. 

July 27, 1914, 

Present:—Mr. Justice Fletcher and 
Mr, Justice Richardson. 
GONESH MONDOL—Dzrenpant No, 1— 
APPELLANT 
VeTEUs 
THANDA NAMASUNDRANI AND OTHERS 

— PLAINTIFFS— RESPONDENTS, 

Bengal Tenancy Act (VIII B. C. of 1885), s. 85— Sube 
lease, registration of, in contravention of section— Posses- 
sion, suit for, when plaintiff in possession and dispossessed 
—Evidence Act (I of 1872), s. 91. 

Where a tenant cannot or does not produce his 
lease in writing, he can nevertheless establish 
his tenancy from possession and other circumstances, 
[p. 490, col. 2.] 

Where a sub-lease is in excess of the period 
authorized by section 85 of the Bengal Tenancy Act 
and is registered, it is inadmissible in evidence and 
oral evidence cannot be given of the terms of the 
agreement under section 91 of the Evidence Act. 
But where it is followed by possession af the pro- 
perty by the sub-lessee and he is subseque.tly dis. 
possessed he is competent to maintaina suit for 
possession, [p. 490, col. 1.] 
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- Jarip Khan v. Durfa Bewa, 15 Ind, Cas. 476; 16 0. 
L. J. 144; 17 C. W. N. 59, followed. 

Telam Pramanik v. Adu Shaikh, 18 Ind. Cas. 791; 17 
C. W. N. 465, distinguished. 

Appeal against the decision of the 
Officiating Subordinate Judge, Jessore, dated 
the lst May 1912, reversing that of the 
Munsif, lst Court, Magura, dated the 25th 
March 1911. 


Babu Surendra Chandra Sen, forthe Appel- 
lant. 

Babu Sarat Chunder Roy Chowdhury, for the 
Respondents. 


JUDGMENT, 


Frercarr, J.—This is an appeal from the 
decision of the Subordinate Judge of Jessore, 
dated the lst May 1912, reversing the deei- 
sion of the Mansif of Magura. 

The appeal is by the defendant No. 1. 
The plaintiff sued to recover possession of 
certain land which had been Jeased to (or 
as they say in this country, settled with) 
her by one Tarini Charan Sen, who was the 
raiyat of the land with the right of ocoupancy. 
After tbe lease to the plaintiff, Tarini Charan 
Sen let out the land to the defendant; and the 
plaintiff has now brought the present suit to 
recover possession of the land. 

A point has been argued before us, namely, 
with reference to section 85 of the Bengal 
Tenancy Act. Under the terms of that 
section the under-lease to the plaintiff is 
in excess of the period authorised by the 
section and, therefore, ought not to have been 
registered. The caseain this Court on this 
point appear to be in a state of chaos. 
Those cases are numerous and are difficult 
to reconcile. The later authorities, however, 
agree in this, first of all, that under sec- 
tion 85 of tke Bengal Tenancy Act, even if 
the sub-lease has, in contravention of 
the terms of section 85, been registered 
it is inadmissible in evidence ; and, secondly, 
that being so, under the provisions of the 
91st section of the Indian Evidence Act, oral 
evidence cannot be given as to the terms 
of the agreement; that is wher the case 
stands apart from any question of posssssion. 
16 is only necessary to refer in that respect 
to the case of Jarip Khan v. Durfa Bewa 
(1). That case has been followed in sub- 


(1) 15 Ind, Cas. 476; 16 0. L. J. 144; 17 0. W. N. 
9, 
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sequent cases, namely, in the case of Telam 
Pramanik v. Adu Shaikh (2) and the case of 
Baisnab Charan Dev. Sarat Chandra Kar (3). 
The Uhief Justice, however,in the case of Jarip 
Khan v. Durfa Bewa (1) expressly stated 
that the case before him did notrest upon any 
question of possession having been given to the 
plaintiff ; and in the course of his judgment 
he explained a decision that had been given 
by Mookerjee and Coxe, JJ., in the case of 
Manik Borat v. Bani Charan Mondal (4). It is 
quite true that the judgment of the learned 
Chief Justice shows that he did not approve of 
all the reasons that were given by Mookerjee 
and Coxe, JJ., in Jarip Khan v. Durfa Bewa 
(1); but he considered that the case could have 
been decided on the findings of the learned 
Judges that the plaintiff in that oase had had 
possession of the property. That seams to 
me to be the position of matters; because, 
as has been pointed ont in tHis Court, there 
is a class of cases in which itis said that 
where a tenant. cannot or does not produce 
his lease in writing, he can, nevertheless, 
establish his tenancy from possession and 
other circumstances. The question in this 
case, therefore, is: Des the case fall within 
the decision of the case of Jarip Khan v. Durfu 
Bewu (1) or does it fall within the decision in 
Manik Borat 9. Bani Charan Mondal (4) 
as explained by the learned Chief Justice? 
That depends purely, in my opinion, on 
whether there has been a finding that 
the plaintiff was, in fact, in possession of 
this property as sub-lessee, and was sub- 
sequently dispossessed by the appellant 
before us, lt may be admitted that the 
finding as to possession is nut clear and that 
the point is not altogether free from doubt. 
But from a perusal of the judgments of 
both the Courts below, I think that the 
lower Courts have, in fact found that the 
plaintiff was in possession of the property, 
because their finding is that, the plaintiff 
having been in possession was subsequently 
ousted by the defendant No. 1 and, there- 
fore, the suit was not barred by limitation. 
Now, that being the fact found, namely, that 
the plaintiff was in possession of this 
property as sub lessee, I consider that thia 


(2) 18 Ind. Cas. 791; 17 C. W, N. 468, 
(3) 38 Ind, Cas. 487; 24.0. L. J. 588. 
(4) 10 Ind. Cas. 469; 13 Q. L. J. 649. 
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ease falls within the decision of Mookerjee 
and Coxe, JJ., in Manik Borat y, Bani Charan 


Mondal (4) as explained by the learned Chief | 


Justice in the case of Jarip Khan v. Durfa 
Bewa (1). ` i 

The present appeal, therefore, in my opinion, 
fails and must be dismissed with costs. 


Ricuarpson, J.—I agree. 
Appeal dismissed, 





PATNA HIGH COURT. 
Seconp Cryin Appears Nos. 4094, 4095 AND 
4096 or 1913. 
February 8, 1917. 

Present:—Mr. Justice Atkinson. 

B. AJODHYA PRASAD SINGH KUMAR 
AND ANOTHER— PLAINTIFFS— APPELLANTS 
: versus 

B. KAMAL NARAIN SINGH AND OTHERS 

~— DEFENDANTS— RESPONDENTS. 

Evidence Act (I of 1872), s. 13—Batwara khasra 
map, admissibility of, in evidence—Civil Procedure 
Code (Act V of 1908), O. XXVI, r. 10—Commissiones’s 
report, unchallenged, value of —Practice—Procedure, 

A batwara khasra map brought into existence in 
pursuance of a partition effected under the Partition 
of Estates Act, 1576, by a Collector, is a document 
of title admissible in evidence under section 18 of 
the Evidence Act. [p. 492, col. 1.] 

Junmajoy Mullick v. Dwarkanath Mytee,,5 ©. 287; 
40 L. R. 474; 2 Ind. Dec. (N. s.) 793; Upendra Nath 
Ghosh v. Chairman of the Calcutta Corporation, 13 
Ind. Cas. 332: 16 O. W. N. 116, referred to. 

When a Commissioner is sent down to hold a 
local inspection and to make report thereon and 
his report is subsequently unchallenged by either 
party, it is the duty of the Court, if for any 
reason the Court thinks that it is not an accurate 
report, to give the Commissioner an opportunity of 
giving evidence in support of his report. To find 
fault with his report behind his back and reject it 
in toto without giving him any opportunity what- 
soaver of substantiating his report is against estab- 
lished practice. [p. 492, col. 2.] 

Where, however, there is a material error in the 
report, soasto make it abundantly clear that it is 
wrong, it is then the duty of the Court to di-rega d 
it or to send itback for review or re-consideration 
by the Commissioner. [p. 492, col. 2; p. 498, col. 1] 

Appeal from the decision of the Officiat- 
ing District Judge, Bhagalpore. 

Mr. P. R. Dass (with him Rai Guru Saran 
Prasad), for the Appellants, 

Messrs. Pugh, Ghandra Sekhar Banerji, 
Sarat Ohandra Basak and Harihar Prasad 
Singh, for the Respondents, 


JUDGMENT.—This second appeal comes 
before me from the decision of the Officiating 
District Judge of Bhagalpur, reversing the 
decision of the Munsif granting the plaintiffs’ 
prayer in this suit. The action was one for 


` a declaration that the lands in dispute form- 


ed part of the plaintiffs’ zemdndar/; and, 
consequential upon such a declaration, for a 
decree for possession of the property in suit. 
The village of Baijnathpur-Hurdeo in which 
the lands forming the subject-matter of the 
present claim are situated formed at one 
time one entire estate bearing Tauzi No, 537, 
In 1851, there was a partition effected 
between the then owners of the property and 
Tauzi No. 337 became divided up into four 
separate estates, viz., Nos, 337, 3277, 3276 and 
3275. The owners of estates Nos. 3275 to 
3277 are defendants of the first party in the 
three pending analogous second appeals before 
me. In 1876 Tauzi No. 337 was again parti- 
tioned by a Collectorate partition effected 
under the Partition of Estates Act, VIII of 
1876; and by that partition of 1876 the 
plaintiffs’ predecessors-in-title were allotted 
the portions of land numbered 4842 and 
4644, Plaintiffs subsequently acquired the 
interest in these lands by purchase from 
the Marwaris who were the previous owners 
thereof; and the plaintiffs’ contention is that 
a portion of the land covered by Nos. 4642 and 
4844 has been appropriated by the first 
party defendants in these three second appeals. 
The plaintiffs claim: in Second Appeal No. 
4044, %8 beghas, 16 cottas, 14 dhurs; in respect 
of Second Appeal No. 4096, 21 bighas, 6 cottas, 3 
dhurs;and in Second Appeal No. 4095, 16 
bighas, 15 cottas and 6 dhurs. With the assent 
of the parties a Commissioner was sent 
outto examine the boundary or boundaries 
of the property as compared with the batwara 
khasra map of 1876; and the Commissioner 
having gone to the spot made a local 
inspection and reported to the Court that 
the plaintiff was not entitled tothe full 
amount of the land which he glaimed; but 
that he was entitled to a lesser amount. 
He reported that in respect of Second 
Appeal No. 4094 the plaintiff was entitled 
to 19 béghas, 19 cottas and 9 dhurs; in respect 
of Second Appeal No, 4096,17 bighas, 11 cottas 
and 2dhurs and in respect of Second 
Appeal No. 4095, 8 bighas, 19 coitas and 11 
dhurs. The learned Munsiff considered the 
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ease with the greatest possible care and 
industry; and he arrived at the conclusion 
that the plaintiff should have a decree 
for the amount of land which, according 
to the Commissioner, was clearly belonging 
to him. The Munsif acted upon the batwara 
kKhasra map of 1876, and treated it as 
evidence in the case. The Commissioner’s 
report remained unchallenged and none of 
the parties to the suit called upon the 
Court to require the Commissioner to submit 
himself for examination or cross-examination 
upon the report; and the learned Munsif 
was satisfied from the report and from a 
comparison of the maps that the Com- 
missioner’s report was unchallengeable; and 
so he aeted upon that report. 

The first contention put forward by Mr. 
Das, who appears on behalf of the plaintiff, 
is that the learned Judge on appeal was 
‘wrong in reversing the judgment of the 
Munsif on the grounds specified by the 
learned Judge. The first ground that the 
learned Judge on appeal gives for reversing 
the Munsif’s decision, is that the learned 
Munsif wrongly admitted in evidence the 
batwara khasra map cf 1876. In my 
opinion the learned Judge was wrong in 
so stating. I think that the batwara 
khasra map of 1876, which was” brought 
into existence in pursuance of a partition 
effected under the Partition of Estates 
Act, VIII of 1876, by the Collector, was a 
document of title admissible in evidence 
under section 13 of the Evidence Act. 
Two cases are cited in support of this 
sontention, The first is a case reported as 
Junmajoy Mullick v. Dwarkanath Mytee (1) 
and the second is a case reported as 
Upendra Nath Ghosh v. Chairman of 
the Calcutta Corporation (2). I attach great 
importance to the case reported as Upendra 
Nath Ghosh v. Chairman of the Calcutta 
Corporation (2), because it makes the point 
perfectly clear, if any doubt attached to 
the decision in the case reported as 
Junmajoy Mullick v. Dwarkanath Mytee (1). 
This was a decision of Vincent, J., when 
sitting alone; who said that he would 
undoubtedly hold that a batwara khasra map 
of the character, such as we have in the pre- 
sent case, would be admissible in evidence 

(1) 5 0. 287; 4 O. L. R. 474; 2 Ind, Dee. (x, s.) 793," 

(2) 13 Ind, Cas. 382; 16 C, W. N, 116. 


-on Letters Patent Appeal held 


under section 13 of the Evidence Act; and 
the learned Judges who desided the case 
that the 
desision of Vincent, J., in that case was 
right, Therefore, I hold that the lower 
Appellate Court was wrong in rejecting 
the batwara khasra map as inadmissible 
in evidence. In my opinion it was admissi- 
ble in evidence; it-may not have afforded 
conclusive evidence in the case, but it was 
some evidence and the learned lower Ap- 
pellate Court was bound to weigh and con- 
sider it. The learned Judge, however, dis- 
regarded it entirely, and has censured the 
Munsif for having admitted itin evidence, 
In my opinion the learned Judge was ab- 
solutely-wrongin doing so. The second point 
raised by Mr. Dasis that the learned Judge was 
wrong in rejecting the Commissioner’s report. 
In my opinion when a Commissioner is sent 
down to hold a local inspection and to make 
a report thereon and his report is subse- 
quently unchallenged by either party, itis 
clearly the duty of the Court, if for any reason 
the Court thinks that itis not an accurate 
report, to give the Commissioner an opportu- 
nity of giving evidence in supportof his 
report. But to find fanlt with his report 
behind his back and reject it in toto without 
giving him any opportunity whatsoever of 
substantiating his report is, in my opinion, 
against established practice. I think the 
learned Judge wrongly disregarded the Com- 
missioner’s report and failed to attach suffici- 
ent weightto it. If the learned Judge want- 
ed to treat the report as inaccurate he should 
have done so in the proper way; but 
in the absence of any such procedure he was 
bound to attach due weight to the Com- 
missioner’s report, as it stood unchallenged 
by either party to the suit. Mr, Pugh refers 
me to a case decided in this Court where 
a Commissioner’s report was rejected on 
appeal by the High Conrt, although none 
of the parties had challenged it in the 
two lower Courts. But the circumstances 
governing that case were quite different from 
those governing this sase, In the case refer- 
red to there was an obvious and patent error 
in the report; and where there is a material 
error in the report so as to make ib 
abundantly clear that it is wrong, it is 
then the duty of the Court to disregard 
it or send it back for review or re-considera- 
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tion by the Commissioner. The third point 
put forward by Mr. Das is that} the 
decision of the learned Judge is wrong in 
point of law as to the question of limi- 
tation arising for consideration in this case. 
This is the aspect of the case which has 
afforded me some difficulty; but I am 
satisfied with the result at which I have 
arrived. I do not think that the judg- 
ment of the lower Appellate Court on this 
point of the case is at all satisfactory. 
I do not think that he has dealt with 
the case fairly or properly, having regard 
to the findings of the learned Munsif. I 
think that by reason of his having excluded 
the batwara khasra map, the learned Judge 
has fallen into a grave error which has 
permeated his whole judgment. I hold 
that the batwava khasra map was some 
evidence of the possession and title of the 
plaintiffs to the lands in suit; and that 
thus the plaintiffs would, by virtue of this 
batwara khasra map, have established their 
possession of the Jands in suit in the year 
1876. The learned Judge spent most of his 
time in the discussion of the question as 
to whether the plaintiffs ever acquired 
possession. I think that the map shows 
that they did get possession and, in point 
of law, possession once acquired continued 
until some other party establishes by proof 
that the party in possession has been dis- 
possessed. The learned Judge has not 
considered that aspect of the case at all; 
and all that he did consider was when the 
plaintiffs acquired possession as if they had 
never antecedently been in possession. In 
my Opinion the Judge has fallen hopelessly 
into error by disregarding a matter of 
evidence which he ought to have taken 
into consideration. Accordingly I am unable 
to agree with him in his finding on the 
question of limitation. There is another 
material point which tha learned Judge on 
appeal has disregarded, and that is the 
finding of the learned Munsif with regard 
to the entry in the Record of Rights. The 
learned Munsif bas found that notwithstand- 
ing the entry in the Record of Rights 
possession of the lands in suit remained 
with the plaintiffs and their predecessors-in- 
interest up to the date of the survey 
proceedings: and that then the defendants 
by fraud, behind the back of the plaintiffs, 
had the entry recorded as it is now found 
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in the Record-of-Rights. If the finding of 
fact arrived at by the learned Munsif is 
justified by evidence, as I think it is, it 
increases in my view the value to be 
attached to the batwara khasra map. For 
these reasons I hold that the learned Judge’s 
judgment is in point of law erroneous. 
In my opinion he wrongly excluded from 
evidence the batwara khasra map, he wrongly 
rejected the Commissioner’s report and he 
applied wrong law and wrong consideration 
to the established facts of this case. Ac- 
cordingly with infinite regret I have to 
remand this case to the lower Appellate 
Court for re-trial. I cannot dispose of it 
myself, much as I would like te do so; 
because there are some matters which require 
re-trial, I very much regret that this small 
case, the value of the appeal being only 
Rs 700, should, on account of the conduct 
of the lower Appellate Court, remain still 
undisposed cf. The suit was instituted in 
1910, the decree of the learned Munsif is 
dated June 1912, and the appeal in the 
lower Appellate Court was pronounced in 
July 1913, and the matter still remains 
undisposed of nearly four years after the 
institution of the suit. 

Let the case be remanded to the lower 
Appellate Court for re-trial coupled with a 
request that it may be disposed of expedi- 
tiously. Jallow the appellants their costs in 
all the three Courts. 


Appeal allowed; Case remanded, 


CALCUTTA HIGH COURT. 
Civit Rue No. 493 or 1916. 
August 3, 1916. 
Present: —Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Cuming. 
SYAM MANDAL—Peritionern— 
versus 
SATI NATH BANERJEE AND OTHERS— 


Opposite PARTY. 
Ciril Procedure Code (Act V of 1908), O. XXI, r. 22 
— Notice, failure to issue, effect of—Condilional decree, 
notice, necessity for, prior to execution of —Appeul, dise 
missal of, for default—Evecution—Meryer of original 
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decree—Bengal Tenancy Act (VIII B.C. of 1885), s. 155 
—Hyjectment, decree for, ewecution of— Rent, suit for, 
subsequent to ejectment decree, effect of, on eject- 
ment decree—Forfeiture—‘Relief, meaning of - Time, 
enlargement of— Discretion of Court. 


The notice prescribed by Order KAT, rule 22, 
Civil Procedure Code, is necessary in order that the 
Court should obtain jurisdiction to proceed against 
the property of the judgment-debtor by way of 
execution: The omission to give such notice is not a 
mere irregularity which makes the proceeding void- 
able, but is a defect which goes to the root of the 
proceeding and renders it void for want of juris- 
diction, even though a stranger may have acquired 
title in course thereof. [p. 496, col. 2.] 


Raghunath Das v. Sundar Das Kheti, 24 Ind, Cas. 
304; 41 I. A. 251; 420. 72; 18 ©. W. N. 1058; 1 L. W. 
567; 27 M. L. J. 160; 16 M. L. T. 853; (1914) M. W. 
N. 147; 16 Bom. L. R. 814, 20 C. L.J. 555:13 A. L 
J. 154 (P. C.); Gopal Chunder Chatterjee v. Gunamoni 
Dasi, 20 ©. 370; 10 Ind. Dec. (N.s) 251; Sahdeo 
Pandey v. Ghasiram Gyawal, 210. 19; 10 Ind. Dec. 
(x. s.) 645 and Parashram v. Balmukund, 82 B. 572; 
10 Bom. L. R 752, referred to. 


Even where Order XXI, rule 22, Civil Procedure 
Code, does not apply, the Court should issue a notice 
to the judgment-debtor and hear his objection, if any, 
before it grants execution of a conditional decree on 
the ew parte statement of the decree-holder that the 
contingency contemplated has happened. [p. 496, col. 
2. < 
ee Singh v. Bichharam Sahu, 1 Ind. Cas. 677; 10 
O. L. J. 91, referred to. 

Where an ew parte order has been made to the 
prejudice of a litigant who has not been sfforded 
an opportunity to be heard- an opportunity which 
in this case he was entitled to have under 
express statutory- provisions—tLe order must be 
regarded as subject to the implication that it 
may be revoked at the instance of the party 
affected thereby and the Court has inherent power 
to give such directions as the justice of the case 
may require. [p. 497, col. 1.] 

Ajant Singh v Sundar Mall, 16 Ind, Cas. 567; 17 
C. W. N. 862, referred to. 

The decree of a Trial Court is merged in the 
decree of the Appellate Court whether the latter 
confirms, amends or reverses the original decree 
and itis the appellate decree alone which can be 
executed. [p. 445, col. 2.] 


Abdul Rahinan vy. Maidin Saiba, 22 B. 6500; 11 Ind. 
Dec. (N. s.) 915 and Chandra Kanta Bhattacharjee v. 
Lakshman Chandra Chakravarty, 36 Ind. Cas. 460; 24 

G.L. J. 617; 21 C. W. N. 480, referred to. 


The above doctrine, however, cannot be applied 

where the appeal is dismissed lor default; in such 
a case the appeal fails for non-prosecution and it 
cannot appropriately be said that the Court of 
Appeal adopts the decree of the Primary Court, tho 
order of dismissal not being a decree. [p. 496, col. 2; 
p- 496, col. 1.] 
_. Bipro Das Gossain v, Chunder Seckur Bhuttacharjee, 
7 W. R.52); B.L. R. Sup Vol. 718; 2 Ind. Jur (N. s.) 
248 and Virasamy Mudaliv Manommany Ammal, 4 
M.H. O. R. 32ab p. 89, referred to, 
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The “relief” granted by section 155 of the Bengal 
Tenancy Act carries with it the meaning that the for- 
feiture is deemed not to have taken place at all, in 
other words, as soon as the relief is granted, the for- 
feiture disappears just as if there never had been any 
forfeiture at all. [p. 498, col. 2.] 

In cases of ejectment decrees under section 165 
of the Bengal Tenancy Act, the tenancy continues in 
operation till the failure of the tenant to comply with 
the decree within the time prescribed thereby. The 
section enables the Court to give the tenant relief on 
the footing that there shall be no forfeiture atall: when 
relief is granted, the forfeiture is stopped in limine, 
so that there is no question of the destruction of 
an interest which has to be called into existence 
again [p. 499, cols. 1 & 2.] i 

A remedial provision, like section 155 of the Bengal 
Tenancy Act, should be construed liberally so as not 
to restrict the remedy and fetter the discretion of 
the Court. Therefore, it is competent to a Court 
to grant extension of time after the expiry of the 
period prescribed in the decree and even after the 
decree-holder has applied for execution, [p. 499, 
col. 2.] 

Surnaman Singh v. Sham Charan Odhar, 15 Ind. 
Cas. 689; 160. L. J. 620; 160. W. N., 1090, referred 
to. 


Civil Rule against an order of the Munsif, 
Baruipur, dated the 18th April 1916. 

Babu Sarada Charan Maiti, for the Peti- 
tioner. 

Babu Manmatha Nath Roy, for the Opposite 
Party. 


JUDGMENT.—We are invited in this 
Rule to examine the legality of an order 
made in proceedings in execution of a 
decree in a suit for ejectment ofa tenant 
on the ground of forfeiture for misuse of 
lands of his tenancy. 

The petitioner was an occupancy ryot 
under the opposite party and was consequent- 
ly liable under sestion 25 of the Bengal 
Tenancy Act to be ejected by his landlords 
from his holding in execution of a decree 
for ejectment, passed on the ground that 
he had used the land comprised in his 
holding ina manner which rendered it unfit 
for the purposes of the tenancy. In 1912, 
the landlords instituted a suit against him 
under section 155 (1) (a) of the’ Bengal 
Tenancy Act to eject him on the ground 
that he had excavated a tank on his hold- 
ing which rendered it unfit for the purposes 
of the tenancy. The suit was decreed by 
the Trial Court on the 6th November 
1914 in the following terms: “ the defendant 
do fill up the tank by the end of the 
present Bengali year 1321 (če, 13th April 
1915) or, in the alternative, do pay Rs, 128 
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to the plaintiffs as compensation within 
that time;if he fails to carry out either 
of the two alternative directions within 
the time fixed, he will be ejected from the 
entire holding by executing the decree.” 
The petitioner, who was defendant in that 
suit, appealed against this decree. During 
the pendency of the appeal, the landlords 
instituted a. suit against him on the 17th 
March 1915 to recover from him arrears 
of rent due from the beginning of the 
Bengali year 1818 (se, 14th April 1911) 
to the end of Pous 1821 (ce, 14th January 
1915). The claim was decreed in full on 
the 15th January 1916. The appeal against 
the decree in the suit for ejectment was 
then taken up for disposal on the 13th 
March 1916, and was dismissed for default. 
An application was made for restoration 
of the appeal, but wassummarily rejected. 
An apreal was thereupon ladged in this 
Court against the order of refusal to revive 
the appeal before the Distiict Judge ; that 
appeal is still pending here. Meanwhile, 
on the 24th March 1916, the landlords 
applied to the Trial Court to execute the 
decree of the 6th November 1914 by 
ejectment of the defendant. No notice 
was served upon the defendant, the writ 
was issued forthwith, and, two days later, 
what is called symbolical delivery of posses- 
sion was given to the landlords. The tenant 
thus apprised of what had taken place 
applied to the Trial Court on the lst April 
1916, and prayed that the ex parte proceed- 
ings for delivery of possession should ke 
cancelled. His contention was two fold, 
namely, first, that the decree of the 6th 
November 1914 had become incapable of 
execution as the landlords had waived the 
forfeiture by the subsequent institution of 
the suit for rent, and, secondly, that the 
Court should, in the exercise of its judicial 
discretion, make an order for extension of 
lime for the performance of the decree 
under section 155 (3). The Court over- 
ruled these contentions on the 18th April 
1916. The present Rule was thereupon 
issued by this Court on the 19th June, 
under section 115 of the Civil Procedure Code 
and section 107 of the Government of India 
Act, 1915, 


Before we deal with the questions in 
controversy, we may observe that when 
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the landlords applied for execution on the 
24th March 1916, the application was eor» 
rectly described as one for execution of the 
decree of the 6th November 1914, because 
on that date the only decree capable of 
execution was that decree. There is really 
no foundation for the suggestion, somewhat 
plausibly made in this Court on behalf of 
the decree-holders, that by reason of the 
dismissal of the appeal to the District Judge 
on the 13th March 1916 the decree of 
the Trial Court had been merged in the 
decree of the Appellate Court and had been 
superseded thereby. It is indisputable that 
the original decree is merged in the appel- 
late decree whether the latter confirms, 
amends or reverses the original decree, and 
it is the appellate decree alone which can 
be executed [see the authorities collected 
in Abdul Rahiman v. Maidin Saiba (1) and 
Chandra Kanta Bhattacharjee v. Lakshman 
Chandra Chakravarty (2)]. But this doctrine 
cannot be applied where ihe appeal is 
dismissed for default; in such a case, the 
appeal fails for nor-prosecution and it cannot 
appropriately be said that the Court of 
Appeal adopts the decree of the Primary 
Court. This was recognised by Sir Barnes 
Peacock, C. J, when in the judgment in 
the Full Bench case of Brpro Das Gossain 
v. Chunder Seckur Bhuttacharjee (3) he 
observed that if in the case of an 
appeal, a new judgment of aftirmance 
of the former- decree should be given, 
then a new judgment would have to be 
executed, but if the appeal were dismissed 
for default, there would be no new judg- 
ment and the judgment of the lower Court 
would be the judgment to be enforced. This 
view was adopted by a Full Bench of the 
Madras High Court in Virasumy Mudali 
y. Manommany Ammal (4) and has now 
been accepted by the Legislature in the 
definition of the term “decree” in section 
2 (2) of the Civil Procedure Code of 
1908, which expressly provides that any 
order of dismissal for default is not a decree, 


(1) 22 B. 500 at p. 503; 11 Ind. Dec. (x, s.) 915, 

(2) 36 Ind. Cas. 460; 240. L. J. 617; 21 C. W, N. 
430. 

(8) 7 W. B. 621; B. L, R. Sup. Vol. 718; 2 Ind. Jur, 
(x. s.) 248. 

(4) 4 M, H. O. R, 32 at p. 39. 
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We are not now concerned with the ques- 
tion of the period of limitation applicable 
to an application for execution of an 
original decree when an appeal against 
such decree has been dismissed for default; 
the answer to that question will depend 
upon the trne construction of Article 1&2 
(2) of the First Schedule to the Indian 
Limitation Act, 1908, which, it may be 
incidentally observed, introduces at least 
one important variation from the corre- 
sponding provision of the previous Statutes 
of Limitation. In_our opinion it is fairly 
clear that when an appeal against an 
original decree has been dismissed for 
default, the order of dismissal is not a 
decree, that there is, consequently, neither 
in form nor in substance an appellate 
decree wherein the original decree may be 
deemed to have become merged, and that 
the original decree is thus the decree to 
be executed, notwithstanding the dismissal 


of the appeal for default. What, then, 
is the inevitable. consequence of the 
application of this principle to the case 


before us? The decree, which was sought 
to be executed by the application -of the 
24th March 1916, was the decree of the 6th 
November 1914, As more than one year 
had elapsed from the date of the decree, 
it was incumbent upon the Court to issue 
a notice to the judgment-debtor under 
rule 22 (1) (a) of Order XXI of the 
Code. This was not done, and the reason 
why the decree-holders did not move the 
Court to issue the requisite notice is trans- 
parent; their intention, no doubt, was to take 
possession in execution as expeditiously as 
possible, without opportunity afforded to the 
judgment-debtor to raise any objection. 
The delivery of possession was effected, 
as we have seen, on the second day 
after the issue of the writ. Such execution, 
in contravention of the express provisions 
of the Statute, cannot possibly prejudice 
the position of the judgment-debtor or 
embarrass the Court in the determination 
of the merits of the contreversy between 
the parties. It was pointed out by the 
Judicial Committee in Raghunath Das v. 


Sundar Das Khetré (5) thatthe notice pres- 

(5) 24 Ind. Cas, 304; 41 I. A. 251; 4920, 72; 18 C. 
W.N. 1058; 1 L. W. 567; 27 M. L. J. 150, 16 M. L. T. 
353; (1914) M, W. N. 147; 16. Bom. L, R. 814; 20 C. 
L, J, 655; 13 A. L. J. 154 (P. ©.) 
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cribed by section 248 of the Code of 1882 (now 
replaced by Order XXI, rule 22) is 
necessary -in order that the Court should 
obtain jurisdiction to proceed against the 
property of the judgment-debtor by 
way of execution. The ‘omission to give 
notice, as required by the rule, is nota 
mere irregularily which makes the proceeding 
voidable, but is a defect which goes to 
the root of the proceeding and renders 
it void for want of jurisdiction [Gopal Chunder 
Chatterjee v. Gunamont Dasi (6), Sahdeo 
Pandey v. Ghasiram Gyawal (7), Parashram v. 
Balmukund (8).] From the point of 
view that the notice is requisite as 
the very foundation of the jurisdiction of 
the Court, it is plain that the proceedings 
must be treated as inoperative even 
though a stranger may have acquired 
title in course thereof; but the position 
is obviously worse where the decree-holders 
themselves profess to acquire title on the 
basis of proceedings initiated by them and 
carried on in defiance of statutory rg- 
quirements. We may add that, as explain- 
ed in the cases of Sudevt Devi v. 
Sovaram Agarwallah (9) and Bechu Singh v. 
Bichharam Sahu (10', even where section 
248 of the Code of 1882 or Order KAT, rule 


22, of the Code of 1908 does not apply, 
the Court should issue- a notice 
on the judgment-debtor and hear his 


objection, if any, before it grants execution 
of a conditional decree on the eg parte 
statement of the decree-holder that the 
contingency contemplated has happened. 
We are consequently of opinion that the 
delivery of possession, which is said to 
have taken place on the 26th March 
1916, cannot hamper us in the least degree 
and that we shonld deal with the case 
as if that delivery of possession had never. 
taken place. We are further of opinion 
that the Court below also should have 
considered the matter from this point of 
view; as explained in Ajant Singh 


(6) 20 C. 370; 10 Ind. Dec. (x. 8) 251. 
(7) 21 0.19; 10 Ind. Doc. (N. 8.) 645. 
(8) 32 B. 672; 10 Bom. L. B. 752. 

(9) 10C. W. N. 303, 

(10) 1 Ind, Cas. 677; 10 0. L. J. 91, 
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v. Sundar Mall (11), when an ex parte order 
has been made to the prejudice of a litigant 
who has not been afforded an opportunity to 
be heard—an opportunity which in this case 
he was entitled to have under express 
statutory provisions—the order ‘must be 
regarded as subject to the implication 
that it may be revoked at the instance 
of the party affected thereby and the Court 
hag inherent power to give such directions as 
the justice of the case may require. We shall 
now proceed to examine the two grounds 
urged by the judgment-debtor in the Court 
below and reiterated here. 

The jist contention of the judgment- 
debtor is to the effect that the institution 
of the suit for rent by the landlords has 
rendered the decree’ for ejectment pre- 
viously obtained incapable of execation; 
the argument in substance is that the 
forfeiture has been waived. It is clear 
that an objection of this character may 
properly be taken in proceedings in 


execution of the decree; the judgment- . 
debtor, when he takes such objection, 
does not attack the decree; he merely 


urges that the decree, thongh properly 
“made, has, by reason of events subsequent, 
become incapable of execution. Thus it 
was ruled in Nubo Kishen v. Hurish Chunder 
(12) that receipt of rent subsequent to a 
decree for ejectment under section 75 of 
the Bengal Rent Act, 1859, from a tenant 
again»t whom the decree was passed, renders 
execution of the decree impossible. Similarly, 
it was ruled by the Judicial Committee in 
Arthur Henry Forbes v; Maharaj Bahadur Singh 
(13) that a decree for ejectment made against 
atenantat the instance of his landlord 
under section €6 (1) of the Bengal Tenancy 
. Act cannot be executed, if the decree- 
holder ceases to be the landlord after he 
has obtained the decree. We must, con- 
sequently, consider the effect of the institu- 
tion of the suit for reng on the decree for 
ejectment, The judgment-debtor argues 
that the suit for ejectment was instituted, and 
could have been instituted, only on the 


(11) 16 Ind. Cas. 567; 17 0. W. N. S62. 

(12) 7 W. R. 142. 

(13) 23 Ind. Cas. 632; 410.928: 18 0. W. N. 747; 
(1914) M. W. N. 397; 15 M. D. "1, 380; 12 A. L. J. 853; 
27 M. L. J. 4; 1 L. W, 1059 (P. C). 
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hypothesis that his tenancy had been 
forfeited by misuse of the lands, that the 
institution of the suit was the final election 
by the landlords to avail themselves of 
the forfeiture which had thus taken place, 
and that the institution of the suit for 
rent for a period subsequent to the date 
of commencement of the suit for ejectment 
accordingly operated as a waiver by the 
landlords of the forfeiture. To test the 
correctness of this argument, three proposi- 
tions may be premised, namely, first, that 
a suit for ejectment of a tenant on the 
ground of forfeiture is instituted on the 
theory that the forfeiture has taken place 
prior to the commenzement of the action, 
in other words, that the landlord has, when 
he comes into Court, a subsisting cause of 
action by reason of the unlawful possession 
of the tenant, notwithstanding the determina- 
tion of his tenancy: Greenfield v. Hanson (14); 
Wilson v. Rosenthal (15); Deo Nandan Pershad 
v. Meghu Mahton (16); secondly, that as it 
is at the option of the landlord whether 
he will take advantage of the forfeiture 
or not, he may indicate his election by the 
institution of a suit for ejectment: Serjeant v. 
Nash Field § Co. (17); Grimwcod v. Moss 
(18); Jones v. Oarter (19); Kilkenny Gas Ce. 
v. Somer ille (20); and, thirdly, that the 
forfeiture is waived by the institution of 
a suit for or by the mere receipt of rent 
which has accrued due since the cause of 
forfeiture: Dendy v. Nicholl (21); Penton v. 
Barnett (22); Raj Mohan De v. Mati 
Lal Saha Poddar (23), but there is also 
authority for the position that the 
receipt of rent, after an  ejectment 
brought on a forfeiture, is no waiver of 


a 


(14) (1886) 2 T. L. R. 876, 

(15) (1908) 22 T. L. R. 233. 

(16) 110. W. N. 225; 5 C. L. J. 181; 34 0.57. 

(7) (1903: 2 K. B. 304, 72 L. J. K. B. 630; 39 L. 
T 112; 19 T. L, R. 510. 

(18) (1872) 7 C. P. 360; 41 L., J. C. P. 289; 27 L. T, 
268; 20 W. R. 972. 

(19) (1846) 15 M. & W. 718; 10 Jur. 33; 153 E. R. 
1040; 71 R. R. 800. 

(20) TA 2 L. R. Ir. 192. 

(21) (1858) 40. B. (x. s.) 376; 27 L. J. C. 
6 W. R. 502; 140 E. R. 1130; 114 R. R. 778, 

(22) 11898) 1 Q. B. 276; 67 L.J. Q. B. 11; T7 L. T. 
645; 46 W. R. 33; 14 T. L. R. 11L 

(23) 33 Ind, Cas, 331; 22 C. L. J, 546, 


P. 220; 
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such forfeiture: Doed Morecroft v. Meux (24); 


Toleman y. Portbury (25). These proposi- 
tions are of no assistance to the tenant 
.in the case before us. Assume that there 
was a forfeiture of the tenancy by reason 
of misuse of the land, that the landlords 


elected to avail themselves of the forfeiture, - 


and that they instituted the suit for 
ejectment on this basis, Do these premises 
necessarily show that they waived the 
forfeiture when they instituted the suit 
for rent which had accrued due since the 
commencenient of the suit for ejectment? 
There might have been no escape from 
an inference that there had been such 
waiver, if there had been no provision 
for relief. “against forfeiture. The true 
question in sontroversy is, how is the 
status of the tenant affected bs the provision 
for relief against forfeiture embodied in 
section 155. There are three alternative 
views possible, namely, first, that the 
tenancy continues in operation till the 
failure of the tenant to comply with the 
decree made under section 155 within the 
time prescribed thereby: secondly, that the 
tenancy remains in abeyance, and terminates 
with retrospective effect if the decree is not 
‘earried out, ' but revives with intermediate 
_ operation if the tenant fulfils the conditions 
imposed by the decree; thirdly, that the 
tenancy finally terminates on the indication 
of election by thé landlord by the 
institution of the suit for ejectment, but 
a new tenancy is created if the decree is 
obeyed. We are of opinion that the second 
and third alternatives must be rejected— 
the former:on the ground that a right 
cannot ordinarily remain in a state of 
suspense or abeyance, the latter on the 
ground that the creation of a new tenancy 
cannot appropriately be deemed a < relief 
against forfeiture. The first alternative is, 
we think, free from objection, and this 
was the view recently adopted by the 
Court of Appeal in England in Dendy v. 
` Evans (26), which affirmed the desision of 
Darling, J., iù Dendy v. Evans (27). In 


(24) (1825) 1 Car, & P. 346; 4 B. & O. 06: 7 D. & R. 
98; 4 L J. (0. 5.) K. B. 4: 28 R. R. 426; 107 E. R. 1185. 

(25) (1871) 6 Q. B. 245; 40 L. J. Q. B. 125. 

(26) 1910) 1 K. B. 263;.79 L, J, K. B. 121; 102 L. 
T, 4; 54 S. J. 151. 

(27) (1909) 2 K. B. 894. 
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that case, a lease of premises contained 
a covenant by the lessee to keep the 
premises in repair, and there was a proviso 
for re-entry upon breach of any covenant 
in the lease. The lessee sublet the premises 
to the defendant. The under-lease contained 
repair similar to that in 
the head lease and a similar proviso for 
re-entry. The premises went out of repair 
and the lessor issued a writ against the 
lessee to recover possession thereof. The 
lessee thereupon assigned to the plaintiff 
the term granted by the lease and the 
benefit of the arrears of rent. The plaintiff 
applied for and obtained an order under 
section 14 (2) of the Conveyancing Act, 
1881, that all further proceedings in the 
action should be stayed and that the 
plaintiff should have relief from the for- 
feiture and should hold the premises 
according to the old lease without any. 
The plaintiff then brought an 
action against the defendant to recover 
rent due upon the under-lease, subsequent 
to the issue and service of the writ by the 
lessor to recover possession of the premises. 
The question arose, whether the issue and 
service of the writ by the lessor, which 
clearly operated as a final election by him 
to determine the lease, had extinguished 
the title of the plaintiff. Darling, J:, ruled 
that the effect of the subsequent order for 
relief was to restore the lease as if tt had 
never become forfeited, with the result that 
the under-lease also remained in existence 
and the plaintiff was entitled to recover the 
amount claimed. The ‘true position then is 
that the word “relief” carries with it the 
meaning that ‘the forfeiture is deemed not 
to have taken place at all, in other words, 
as -soon as the relief is granted, the for- 
feiture disappears just as if there never 
had been any forfeiture at all. The his- 
tory of the development of this principle 
indicates that the question is by no means 
free from difficulty. Before the Landlord 
and Tenant Act, 173C, when a Court of 
Equity gave relief from forfeiture for non- 
payment of rent, it was done, in some in- 
stances, by grant of an injunction to restrain 
farther proceeding at law so thatthe old 
lease continued, and in other cases, by a 
direction on the landlord to grant'a new 
lease, as explained by Wigram, V. O., in. 
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Bowser v, Oolby (28). [See also the judg- 
ment of Day, J., in Hare v. Elms (29))]. The 
Statute just mentioned provided that in all 
such cases, the lessee should hold the de- 
mised lands according to the lease made 
without any new lease. This was re-enact- 
ed in 1882 in section 212 of the Common 
Law Procedure Act, which has now been 
replaced by section :4 (2) of the Conveyanc- 
ing Act, 1881.. With reference to this 
Statute, which is closely analogous to section 
155 of the Bengal Tenancy Act, the deci- 
sion in Dendy v. Evans (26) was given. 
Cozens Hardy, M. R., refused to listen to 
the suggestion that the effect of the grant 
of relief against forfeiture was merely to 
‘resuscitate the lease or to grant a new 
lease from the dafe of the order; it was 
the original lease, he observed, which con- 
tinued for all purposes, not a new lease. 
- Farwell, L. J., relied upon the definition 
of the term “relief” given by Lord Davey in 
Nind v. Nineteenth Century Building Society 
(30): “The words ‘relief’ and ‘relieve’ are the 
appropriate terms to deseribe the remedial 
action of the Court of Equity in cases where a 
penalty of forfeiture bas been incurred, 
which the Court thinks it equitable that 
the complainant should not lie ander or 
suffer.” 
of analogy, upon the well-known principle 
applied to mortgage cases, as enunciated 
by Lord Hatherley in Thompson v. Hudson 
(31), “Equity regards the security that has 
been given as amere pledge for the debt, 
and it will not allow a forfeiture of the 
property pledged...on the ground that equity 
regards the contemplated forfeiture which 
might take place at law with reference to 
the estate as in the nature of a penal 
provision, against which equity will relieve 
when the object in view, namely, the se- 
curing of the debt, is attained.’ It is thus 
apparent that section 155 of the Bengal 
Tenancy Act enables the Court to give the 


(28) (1841) 1 Hare 109 at p. 126; 11 L. J. Cb. 182;5 
dur. 1106; 66 E. R. 969. 

(29) (1898) 10. B. 604; 62 D. J Q. B. 187; 5 R. 189; 
68 L. T. 223; 41 W. R. 297; 57 J. P. 309. 

(30) (1894) 2 Q. B. 226; 63 L. J. Q. B. 636; 9 R. 
468; 70 L-T. 881; 42 W. R. 481; 58 J. P. 732. 

(81) (1869) 4 H. L. 1 at p. 18; 38 T. J. Oh, 481. 


INDIAN OASES. 


Reliance was also placed, by way 


‘and fetter the discretion 


-tended up to the 4th September next. 


499 


tenant relief on the footing that there shall 
be no forfeiture atall; when relief is granted, 
the forfeiture is stopped in limine, so that 
there is no question of any destruction of 
an interest which has to be called into 
existence again, The tenant consequently 
continued, in the case before us, as a tenant 
at least up to the 13th April 1915, the 
date fixed in the decree for performanse of 
the obligation imposed on him thereby. 
There could thus be no waiver of a for- 
feiture by the institution on the 17th March 
1915 of a suit for rent for the period be- 
tween the 14th April 1911 and the 14th 
January 1915. The decree for ejectment 
did not consequently cease to be enforceable 
by reason of events subsequent. 

The second contention of the judgment- 
debtor is to the effect that this is a fit 
case for extension of the period fixed by 
the decree for the performance thereof 
under section 155 (3). The desree-holders 
contend that an application for extension of 
time cannot be entertained if made after the 
expiry of the prescribed period. There is no 
force in this contention: it appears from the 
decision in Surnaman Singh v. Sham Charan 
Odhar (32) that it is competent to the Court 
to entertain an application for enlargement of 
time after the expiry of the period pre- 
scribed in the decree and even after the 
decree-holder has applied for execution. 
This was ruled with reference to seotion 
178 (3) of the Chota Nagpur Tenancy Act, 
1908, which is moulded on section 155 of 
the Bengal Tenancy Act. A remedial pro- | 
vision of this character should be construed 
liberally so as not to restrict the remedy 
of the Coart. 
Whether an order for extension of time 
should be made or not depends, however, 
upon the circumstances of the litigation, t.e., 
upon the circumstances disclosed at the 
original trial and the events subsequent. 
We have carefully considered the matter 
from this point of view, and taken into 
account all that has been urged for and 
against the application. We have arrived 
at the conclusion that the time fixed for 
performance of the decree should be ex- 
The 


(32) 15 Ind. Cas. 689; 16 C. L, J. 520; 16 C. W. N, 
1090. 
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judgment-debtor will be at liberty to deposit 
in this Court, to theeredit of the opposite 
parties, Rs. 12% on or before the 4th Sep- 
tember next. If the deposit is so made, the 
role will be made absolute and the order 
of the Court below will stand discharged; 
an order will also be made that the peti- 
tioner be forthwith restored to possession, 
and such order will be executed by the 
Court below as a decree of this Court. 
Au order will also be made, by consent of 
parties, in the appeal now pending in this 
Court against the order for refusal to restore 
the appeal before the District Judge, that 
the appealdo stand dismissed without costs. 
If, on the other hand, the deposit is not 
made as directed, the Rule will stand dis- 
charged. The final order in these proceed- 
ings will be drawn up in this Conrt accord- 
ing to the event which happens, that is, 
according ag the deposit ‘is or is not made 
within the time now’ fixed. ; 

As the petitioner obtains an extension of 
time and fails in his objection to execution, 
he must pay to the opposite party the 
costs of this Rule, which we assess at one 
gold mohur. 


Rule conditionally made absolute. 


PUNJAB CHIEF COURT. 
Seconp, Civiu ApreaL No, 2718 or 1914. 
January 9, 1917. 
Piesent:—Mr. Justice Chevis. 
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RESPONDENT., 
Contract Act (IX of 1872), s, 19- Blisrepresentation 
— Due diligence—Landlord and tenant—Tenant renting 

house from distance—Landlord, duty of. 

A man proposing to rent a house ata long dis- 
tance from where he is residing is bound to trust to 
- the landlord, and if tho latter sends him a plan 
showing that the house contains a certain number 
of rooms, and the tenant, not requiring less than that 
number of rooms, agrees to take the house and sub- 
sequently discovers that the actual accommodation of 
the house is less than that shown in the plan, he is 
justified in repudiating the contract. [p. 601, col. 2.] 
The exception to section 19 of the Contract Act 
applies only to cases where the contracting party 
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might, with due diligence, have discovered the mis- 
representation before he entered into the contract. 
[p. 501, col. 1.] 

A party to a contract who has been induced to 
enter into it by misrepresentation can repudiate the 
contract when the misrepresentation comes to his 
knowledge. [p. 602, col. 1.] 


Second appeal from the decree of. the 
District Jndge, Rawalpindi, dated the 6th 
August 1914, reversing that of the Mansif, 
first class, Murree, dated the Ist September 
1913, decreeing the claim. 

Mr. Saunders, for the Appellant. 

Mr. Bhagat Ram Puri, for the Respondent. 


JUDGMENT... This case relates to the 
rent of a house in Murree called “Ellerslie,” 
which is owned by the plaintiff. Plaintiff 
through his agent entered into correspond- - 
ence with the defendant and after a plan 
of the house had been sent to the defendant, 
the latter on 9th January 1913 telegraph- 
ed that he would. take the house for 
the coming summer. Therent was Rs. 1,200 
for the season. The plan in question 
shows four bed-rooms, and it is admitted 
that the defendant required a house with 
four bed-rooms for the accommodation of 
himself and his family. On the 19th March 
1913, the defendant, having heard from 
his wife’s mother who, had gone up to 
Murree and seen the house, refused to take 
it. The plaintiff later on brought this 
suit for Rs. 600, the first instalment of the 
rent for the season. : 

The first Court decreed the claim, but 
the learned District Judge on appeal has 
dismissed it, so the plaintiff has preferred 
a second appeal to this Court. 

The defendant, when refusing to occupy 
the house, gave various reasons, but I 
think we may leave all other matters aside 
and confine our attention to the matter of 
the fourth bed-room. It is, as I have 
already said, admitted that the defendant 
required a house with four bed-rooms. 
The plan sent to him professed to be an 
accurate plan, and it showed four bed- 
rooms. lf there were not four rooms fit 
for use as bed-rooms the plan contained 
a substantial misrepresentation, and I consi- 
der that defendant was fully entitled to 
avoid the contract. Whether the room 
which the defendant contends was not fit 
for use as a bed-room, viz, the room 
under the verandah, was fit for such use 


? 


‘the 
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aséems to mê å question of fact. The 
learned District Judge in coming’ to the 
conclusion that the room: is not fif for use 
as a bed-room has relied on the evidence 
of the Civil Surgeon and other witnesses, 
and .I ean see’ no good reason for holding 
his finding to be in any way perverse or 
regular, For plaintiff it is contended 
that any room in which a bef may be 
placed and in which a man may sleep 
during the night may be described as a 
bed-room. But we have to consider the 
sociál position of tle persons concerned. 
What might well bs described as a room 
fit for use as a servant’s sleeping quarters 
would not satisfy a gentleman as a bəd- 
room for himself or for a member of his 
family, I cán find thén no réagon for 
reversing thé District Judge's décision that 
the room in question was not fit for use 
as a bed-yoom. It follows then that there 
was misrépresentition in the plan which 
showad: four rooms ss bed-rooms, whereas 
in fact one of the’ four’ was not fit for 
use’ as a bed-room. For plaintif it is 
urged that the plan itself showed’ the room 
in’ question ás d room urider the verandah, 
and so itis argued’ that á good bed-rdom 
coulll not be expected. But I cannot see 
that’ if nedessarily’ follows that a room fit 
for use’ as a béd-rooni cannot Be found 
beneath a verandah, and if landlords’ will’ 
slow’ in plan rodms as bed-rodnis which 
are’ in’ reality not fit for use ds such’ they’ 
must tike the cérisequenices if péraons. who’ 
have’ agreed’ to tike'the house for the season; 
repudisite’ the edntract on discovering the 
real state of affairs. 


Then it is urged that plaintiff's agent, on 
getting defendant’e telegram saying. he would 
take the house, wrote warning the new tenant 
that one bed-room was an underground one’ 
and below the verandah. But this was after 
the agreement had been entered- into, and 
the exception to section 19,. Contract Act, 
which is relied on, seems- To me to point 
to cases where the contracting party might, 
with due diligence, have discovered the 
misrepresentation before 
contract... And; 


to the defendant to be cautious, still it 
does not say that the room is- not fit for 
nse as a bed-room;.and so the misrepresenta- 


he entered into: 
granting that this- 
reply of plaintiff's agent- was a warning: 
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tion remains uncontradicted, though doubtless 
the letter im question is a warning that 
too good a bed-room must not be expected. 


Then ib is urged that defendant could 
have discovered the misrepresentation with 
ordinaty care and diligence and so ib is 
said that the'exception to section 19 applies. 
It is urgéd that the house was opan to 
inspection at any time. Bat the house was 
id Mutree and defendant was on duty in 
Peshawar. Was he to apply for leave, 
and go up to Marree in order to verify 
for himself whether the house actually 
answered to the representations contained 
in the plan? Surely not, If it be expect- 
ed of an intending tenant that he shall 
personally inspect the hotise in such cases, 
whatis the use of sending plans? Plans could 
then only bs a preliminary guide, meant 
only to enable an intending tenant to make 
up his mind whether it was worth his 
while to goto the spot and inspect the 
house. It is often impossible for a man 
on duty in the plains in winter ‘to obtain 
leave and’ go off to a hill station in order 
to inspect a house which hə proposes to 
take for his family’s residence during the 
coming summer; in such a case he is 
bound to trust to the landlord and if the 
landlord sends him a plan showing that 
a certain house contains four bsed-rooms 
and if the man, trusting to that plan and 
requiring not less than four bed-rooms 
for the use of his family, agrees to take 
the house and subsequently discovers that 
there are not four bed-rooms fit for use 
as bed-rooms in the house, I consider he 
is fally justified i in repudiating the contract, 
Then it is urged by Counsel that defend- 
ant might have got a friend to inspect 
the house for him. But Murree, as is 
well known, is pretty empty in the winter, 
aid how many Europeans have a friend 
residing in Murree in mid-winter? Few 
indeed, Plaintiff has not shown that de- 
fendant knew any one residing in Morres 
in the’ winter and it is for plaintiff to 
prove that the exception to section 19 
applies in this case. It is even urged that 
defendant-might have consulted Mr. Powell. 
But: Mr. Powell was acting as plaintiff’s 
agent, and though many people know Mr. 
Powell well and know him as a man to be 
rusted, it is not shown that defendant 
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so how could defendant be 
consult confidentially the 
acting as the plaintiff's 


knew him; 
expected to 
person who was 
agent? 

Then it is urged that defendant should 
at least have repudiated the contract earlier, 
and not have waited till 19th March, 
when plaintiff’s' chances of finding another 
tenant for the season were largely diminished. 
But defendant could not repudiate the 
contract until he found that there had 
been misrepresentation. He discovered the 
misrepresentation only when his  wife’s 
mother went up to Murree in March, and. 
it is rare indeed for Europeans to go up 
to Murree earlier than the middle of 
March, I fail entirely to see why he 
should have gone or sent any one to 
Murree in January or February. 

This covers all the arguments that have 
been addressed to me. I uphold the 
District Judge’s order dismissing the suit, 
and dismiss the appeal with costs. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 

Civit Rote No. 680 or 1915. 
December 8, 1915. 
Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Beachcroft. 

Tar HAST INDIAN RAILWAY COM. 
PANY—Derenpant— PETITIONER 
versus 
RAM AUTAR son or JHARI LAL 
DECEASED— PLAINTIFF — 

Opeosite Parry. 

Railways Act (IX of 1890), ss. 77, 140—Notice of 
claim against Railway Company—Bervice on ‘Claims 
Supermtendent,’ whether sufficient—Consignment of 
goods— Suit for compensation for loss caused by negli- 
gence or theft of Railway servants—Limitation Act (IX 
of 1508), Sch, I, Art. 80. 

Notice of claim against a Railway Company for 
compensation served on the Claims Superintendent 
of the Company who usually settles such claims, 
is not a sufficient compliance with section 140 of 
theRailways Act, unless it is proved that that officer 
was authorised by the Agent to receive such notices 
on his behalf. [p. 503, col. 1.]- 

A suit by a consignor against the Railway Com. 
pany for compensation for loss of the consignment 
on the allegation that the loss was due to the wilful 
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negligence of or theft by the Company's servants is 
governed by Article 3 of the First Schedule to the 
Limitation Act. [p. 503, col. 2.] 

Woods v. Meher Ali Bepari, 3 Ind. Cas. 479;13C. 
W. N. 24; 4 M. L. T. 427, distinguished. 

Janki Das v. Bengal Nagpur Railway Co., 13 Ind. 
Cas. 509; 16 C. W. N. 356; 15 C. L. J. 211; Hast Indian 
Railway Co. v. Mathu Lal, 19 Ind. Cas. 673; 17 
C.W N. 1184; 18 C. L. J. 147 and Radha Kissen Choont 
Lal v. East Indian Railway Co., 21 Ind. Cas, 970; 19 
C. W. N. 62, referred to. 


Rule against the judgment of the Small 
Cause Court, Patna, dated the 7th May 1915. 


Babus Mohendra Nath Roy and Ambika 
Podo Choudhury, for the Petitioner. 

Babu Shoroshit Charan Mitra, for the Oppo- 
site Party. 


JUDGMENT —The firm of Pnutidas 
Mahadeo Lal consigned 10 tins of cocoanut 
oil at the Howrah station of the East 
Indian Railway Company for carriage to the 
plaintiff at the Fatwa station on the 3rd 
of December 1913. The consignment did 
not reach the plaintiff and he gave notice of 
demand of: compensation to the Claims 
Superintendent of the Company at Howrah 
on the 25th of December 1913. He gave 
a notice to the Agent on the 10th of August 
1914, but the said notice was refused. This ` 
suit was then filed on the 2nd of January 
1915 oelaiming compensation for the loss of 
the goods, alleging that the said loss was 
due to the wilful negligence of the servants 
of the Company or to theft by its servants. 
The Company replied that the suit was 
incompetent as no notice had been served 
on the Agent as required by law; thatthe 
suit was barred by limitation; that the Com- 
pany was not liable asthe loss was due to a 
train robbery. 

The learned Judge below held that the 
plea of a train robbery was not made out; 
that the notice had been duly served upon 
the Claims Superintendent whose duty it was 
to settle such claims and that was sufficient 
and that the suit was not barred. Upon 
these findings he gave a decree to the 
plaintiff. The Company has moved this 
Court mainly on three grounds :— (1) That 
the non-service of a notice on the Agent is 
fatal to the suit. (2) That the suit as laid 
ih the plaint was barred under Article 30 
of the First Sehedule tothe Limitation Act, 
and lastly that the plaintiff had failed to 
proye that the case came within the exception 
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mentioned in the risk note B under which 
the Company would be liable only under 
certain cirenmstances, R 

We think that the first ground is sound: 
Section 77 of the Railways Act provides 
that a notice of claim for compensation must 
be made within six ‘months from the date of 
the delivery to the Company, and section 146 
provides that the notice must be served on 
the Agent of the Company in India (a) by 
delivering the notice to him, (b) by leaving 
it at his office, (e) by forwarding it by 
post, ete. 


The notice to the Agent in this case was 
sent on the 10th of August 1914, 7. e., more 
that six months after the delivery which 
took ‘place on the #rd of Desember 1913 
and the notice that was given to the Claims 
Superintendent was not a notice to the Agent. 
The learned Judge below has held that the 
Claims Superintendent usually settles these 
claims and, therefore, the notice’ was valid. 
He does not, however, find thatthe Claims 
Superintendent was authorised by the Agent 
to receive such notices on his behalf and 
there is no evidence on the record to make out 
such a case. Reliance has been placed on the 
ease of Woods v. Meher Ali Bepari (1). 
It was held iu that case that a notice to the 
Traffic Manager in the Claims Department 
was sufficient, as that officer usually settles 
such claims and such claims are usually 
referred to him by the Agent. In the present 
case there is no evidence that such claims 
are usually referred by the Agent to the 


Claims Superintendent nor is there any finding, . 


as there was in the.case of Woods v. Meher 
Ali Bepari (1), that the notice had reached 
the Agent. In the case of Janki Das v. 
Bengal Nagpur Railway Company (2) it was 
held by Sir Lawrence Jenkins, CO." J., 
and N. R. Chatterjea, J., that a notice to the 
Goods Superintendent was not sufficient. 
In the case of the Hast Indian Railway 
Company v. Madhu Lal (3) Harington and 
Carnduff, JJ., held that a notice to the 
Divisional Traffic Manager was not sufficient. 
In the cse of Radha Kissen Ohsont Dal v. 


4 


(1) 3 Ind. Cas. 479: 13 O. W. N 24; 4M. L T427. 
(2) 13 Ind. Cas. 509; 16 C. W. N. 356; 15 0. L. J. 
211. : 
(3) 19 Ind. Cas. 673; 17 3.-W. N. 1134 18 ©, L. J. 
147, 
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East Indian Railway Oompany (4) Flet- 
cher and N. R. Chatterjee, JJ., held that a 
notice to the Goods Superintendent was not 
sufficient. The law requires that the notice 
should be on the Agent and we think that 
the notice must be on the Agent, and whe- 
ther a particular officer is authorised by the 
Agent to receive such notices on his behalf 
is a question of fact that must be desided on 
evidence. We are alsoinclined to favour the 
second contention of the petitioner as the 
case made in the plaint was one of loss and 
would, therefore, come under Article 30 of the 
Schedule to the Limitation Act. 

In this view of the case it isnot necessary 
to consider the third point. 

We made the Rule absolute with costs twa 
gold mohurs. 


Rule made absolute, 
(4) 21 Ind. Cas. 970; 19 C. W. N. 62. 


MADRAS HIGH COURT. 
FULL BENCH. 

Seconp Crvit Appear No. 217 or 1915, 
December 12, 1916. 
Present:—Sir John Wallis, Kr., Chief Justice, 
Mr. Justice Abdur Rahim, Mr. Justice 
Oldfield, Mr. Justice Srinivasa Aiyangar and 

Mr. Justice Phillips. i 

Tas RAJA or COCHIN REPRESENTED BY 

THE Dewan J. W. BHORB -—PLAINTIER— 

APPELLANT 
versus 
KIZHAYIL KOTHANATH KITTUNNI 
NAIR AND OTHERS— Deranpants— 
RESPONDENTS, 

Malabar Qompensation for Tenants Improvements 
Act (I Mad. of 1900), s. 19—Kuttikanam, agreement 
to pay, validity of—Trees, cutting down of, whether 
improvement—Contract Act (IX of 1872), s. 14—Penal- 
ty, relief against. 

A provision in a Malabar lease that a tenant 
shall pay kuttikanam or some fee to his landlord 
in respect of trees cut down does not offend 
against the provisions of section 19 of the Malabar 
Compensation for Tenants’ Improvements Act. 
[p. 507, cols. 1 & 2; p. 508, col. 2.) 

Vasudevan Nambudripad v. Valia Chuthw Achan, 
24 M. 47; 10 M. L. J. 321. referred to. 

Per Wallis, O. J-—-The Courts will not, however, 
countenance attempts on the part of landlords to 
appropriate to themselves by means of contracts 
the interests in improvements which the Act wag 
intended to secure to the tenants, Ep. 507, col. 2.) 
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Per Abdur Rahim, J.—The object of the Act is 
to” assure to the tenant the right to make im- 
provements and to obtain at tke time ho leaves 
the land the full value ofthe improvements which 
he may haye made. The Act cannot, however, be 
presumed to affect in any way the proprietary 
rights of jenmis or io interfere with contracts for 
payment of rents or other dues for the use or 
occupation of the lands. ` [p. 508, col. 1.] 

The cutting of trees may of itself bo an im- 
provement but whether it is so or not must depend 
én the facts of each case, taking into consider- 
ation the natare of the holding, the kind and 
number of trees that are cnt and the use that is 
gought to be made of the land. [p. 507, col. 2.] 

Per Phillipe, J—In Malabar it can only be in 
very exceptional cases that the cutting down of 
valuable trees, such as teak, rose-wood and jack, 
can be considered as an improvement. [p. 508, col. 2.] 

A Malatar lease provided that the. tenant must, 
before cutting down trees, obtain the permission of 
the landlord and shonld pay the kuitikanam feo 
in respect of the trees cut: and that if they were 
cut and removed without obtaining the landlord’s 
permission, the, tenant must pay either the value of 
the trees or such damages as the landlord may fix : 

Held, (per Sheshagiri Aiyar, J., in the Order of 
Reference) — (11 that the provision for obtaining the 
permission of the Jandlord before cutting the trees 
was not enforceable; [p. 508, col. 2.] 

(2) that the provision for the payment of any 
damages that might bo fixed by the landlord or the 
value of the trees was penal in its character, and 
the Court could under section 14 of the Contract Act 
refuse to enforce such a provision and fix such 
damages as in its opinion would legitimately com- 
ore the landlord for the injury done; [p. 606, 
col. 1. 7 

(3) that the introduction of these clauses in the 
jease was not a reason for holding that the pro- 
vision about the kuttikanam fee should be regarded 
as being opposed tolaw. [p. 506, col 1.3 

A contract may contain . provisions, some of them 
legitimate and valid, and others invalid and un- 
enforceable, but it does not follow that a valid 
provision should not be given effect to becamse it 
is coupled with an invalid provision. [p. 506, col. 1.] 


Second appeal against the decree of the 
Court of the Subordinate Judge, South 
Malabar at Palghat, in Appeal Snit No. 276, 
of “1914, preferred against that of the 
District Munsif, Alatar, in Original Suit 
No. 464 of 1912. 

This second appeal coming on for 
hearing on the 3lst January 1916, and, 
haying. been posted for. being spoken to 
on the 2nd: February 1916, upon perusing 
the grounds of appeal, the judg- 
ments and decrees of the lower Appellate 
Court and, the Court. of First, Instance and 
the material papers in the snit, and upon 
hearing the arguments of Mr. 0. V. Ananta, 
krishna Atyar, for the Appellant, and of 


Mr. T. Broman Unni, for the Ist and 2nd <an improyement. 
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Respondents; the 12th respondent having died 
and no legal’ representative having been 


‘brought on record within the time allowed 


by law, and the other respondents not 
appearing in person or by Pleader, and the 
case having stood over for consideration till 
the 18th February 1916, the Court (Coutts 
Trotter and Seshagiri Aiyar, JJ.) made the 
following 


ORDER OF REFERENCE TO A 
FULL BENCH 


Courts Trotrer, J.—This is a suit brought 
by the acting Dewan of Cochin, and the 
properties in question in the suit belong in 
jenim to the Cochin State. They were let 
on a pattam chit to the first defendant. The 
material term of the pattam chit is as follows: 
“The teak, rose wood, jack and such kinds 
of trees which now exist, and may ‘in, 
future be produced in the properties men» 
tioned in the schedule are not to be ent 
down and removed without the permission 
of the State and without paying the 
kutttkanam, but if they are so emnt and 
removed, Iam liable for paying up either 
the fine imposed by the State or the valne 
of the trees.” There is no doubt that the 
defendants cut several trees without the 
permission of the State. The kutitkanam is 
a’sort of due said to be commonly levied 
on Malabar tenants in respect of trees cut 
and the effect of the evidence is that the 
ordinary rate is eight annas a tree. The 
value of the trees probably varies from 
Rs. 15 to double that amount. Theaction is 
finally brought to recover the value of the 
trees cut down without permission. But 
Mr. Anantakrishna Aiyar is willing to take 
a decree, if he can get it, at the kuttikanam 
rate and no more. The contention for the 
defendants is that the clause in the lease 
which I have set out is rendered invalid by 
the provisions, of section 19 of the Malabar 
Compensation for Tenants’ Improvements 
Act. That section is in, these terms 
“Nothing in any contract made. after the 
first day of January, 1886, shall take away 
or limit the right of a tenant to make 
improvements add to claim compensation 
for them in accordance, with the provisions 
of this Act.” It is quite. clear that the 
cutting of trees may in accordance with the 
recognised principles’ of forestry of itself be, 
Moreover any fetter on 


t 


` improvements. 


Vol, XXXV111] 


RAJA OF COCHIN V, KIZHAYIL KOTHANATH, 


the right of cutting trees planted by the 
tenant may be regarded as necessarily a 
fetter on his right to plant them. It is, 
I think, impossible to say that it is nota 
limitation - of the tenant's right to make 
improvements to compel him to ‘obtain the 
landlord’s permission as a condition pre- 
cedent to cutting the trees. Can it be said 
that itis no limitation to require him to 
make payment to the landlord in respect 
of improvements effected by him, which I 
have already pointed out cutting down 
trees may in many cases be? It seens 
to me impossible to hold that it 1s not a 
limitation of the rights of a tenant to make 
It is argued for the landlord 
that to impose a customary fee is nof 
limiting the right to make improvements, 
but only attaching a condition. to it. Section 
20 of the Act, which preserves certain 


.customary rights, expressly limits them to 


improvements other than those dealt with 
under the. Act. So far from assisting the 
plaintiff the section seems to me by implica- 
tion to abolish any customary rights relating 
to improvements which are dealt with by 
the Act, and in any event the plaintiff's 
claim must be under the express clause of 
this lease and not under any custom 
" oppressum facit cessere tacitum.” Speaking 
for myself I’ see no answer to the argument 
that to make the tenant’s right to carry 
out an-improvement ‘depend upon his making 
a payment to his landlord is of necessity to 
put a limitation upon that right. 

As my brother Seshagiri Aiyar takes a 
different view and as his view has been 
shared by other Judges of this Court, I 
think it will be best to have the matter 
settled by referring it toa Full Bench. The 
question referred will be this :— 

‘Whether a provision ina Malabar lease, 


that a tenant shall pay kutttkanam or some: 


fee to his landlord in respect of trees ont 


down: is contrary to the provisions of sectiow 


19 of the Malabar Compensation for Tenants’ 
Improvements Act.” 

SESHAGIRI Aryar, J.—The sbort question 
in this case is whether the provision in 


Exhibit E which the plaintiff, the Rajah. 


of Cochin, wanis to enforce against the 
defendants; his tenants, is obnoxious to 
section 19- of the: Malabar Compensation 
for Tenants’ Improvements Act, The provision 
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is in these terms: “The teak, rose-wood, 
jack and such kinds of trees which now 
exist, and may in future be produced, in 
the properties mentioned in the schedule 
are not to be cut down and removed without 
the permission of the State and without 
paying the kuttikanam fee, but if they are 
so eutand removed, I am liable for paying 
up either the fine imposed by the State or 
the value of the trees.” The suitis brought 
for the value of the trees as the tenan 
cut and carried away certain trees 
without paying the kuitékanam fee and 
without obtaining the previous sanction of 
the landlord. The document may be 
stated to contain the following conditions: 
(1) The tenant mest before cutting the 
trees obtain the permission of the Sirear; 
(2) he should also pay the kuttikanam fea 
in respect of the trees ent; and (3) if 
they are cut and removed without obtain- 
ing the permission and without paying the 
fee, the tenant must pay either the value of 
the trees or such damages as the landlord 
may fix. I am prepared to concede that 
the provision for obtaining the permission 
of the landlord before cutting the trees is not 
enforceable. Similar provisions in pattas 
granted by the landlords inthe Hast Coast 
have been iegarded as invalid. At the 
same time, I am not prepared to say that 
this provision for obtaining the permission 
of the landlord contravenes section 19 of 
the Compensation for Tenants’ Improve- 
ments Act. Even granting that this provi- 
sion is opposed to section 19, the only 
effect of its inclusion would be to make 
this particular provision infrustzous and 
not to render other conditions which 
may be perfectly. legitimate invalid, As 
regards the next condition for the payment 
of kutikanam fee, I am unable to see 
objection to it. In. Logan’s) Malabar 
Manual. it is described as being in the 
nature of a. seigniorage or a stump fee;. 
and if is said by this writer who had 
considerable experience of. Malabar that 
it was a customary fee paid by tenants 
to landlords for cntting trees, whether 
planted by the landlord or the tenant. 
Sach a condition does not in any way, 
take away, or limit the right of a 
tenant to make improvements. lt cnly lays 
claim to a small payment which: according * 


506 f 
RAJA OF OOCHIN V. KIZHAYIL KOTHANATH, 


to Mr. Logan is eight annas for each tree 
cut. This would leave the tenant full liberty 
ta make whatever improvements he likes 
upon the property. As pointed out by the 
Full Bench in Vasudevan Nambudripad v. 
Valia Chathu Achan (1), if conditions are 
embodied ina document which are sonsistent 
with the Customary Law of the country, they 
should not be regarded as being in contra- 


vention of section 19 of the Tenants’ Improve- - 


In Civil Revision ‘Petition No. 
J., held that a pro- 


ments Act. 
122 of 1905 Davies, 


vision for the payment of kutitkanam 
fee is not opposed to section 19 of 
the Act In Second Appeal No. 1076 of 


1905 the same view is taken by Benson 
and Munro, JJ. It is true that in 
neither of the cases the respondent was 
represented; but as the learned Judges 
who decided these cases had considerable ex- 
perience of Malabar, I am inclined to attach 
importance to their pronouncements, especially 
as I am of opinion that this provision would 
not affect or limit the right of a tenant to 
make any improvements he pleases upon 
the property. 


“The next provision for the payment of 
any damages that may be fixed by the 
landlord or the valre of the trees is un- 
doubtedly penal in its character. Under 
section 74 of the Irdian Contract Act the 
Court may refuse to enforce such a provision 
and may fix such damages as in its opinion 
may legitimately compensate the landlord 
for the injury done. But the introduction 
of such a clause is not a reason for 
holding that the provision about the kutti- 
kanam fee should be regarded as being 
opposed to law. It is well known that a 
contract may contain provisions, some of 
them legitimate and vaild and others invalid 
and unenforceable. It does not follow that 
a valid provision should not be given 
effect to because if is coupled with an 
invalid provision. Iam not satisfied that 
the provision for the payment of kuttikanam 
fee is opposed to the Statute, and that the 
Jandlord is not entitled to some reasonable 
compensation for the tenant having cut and 
earried away the trees without paying him 
that fee. 

` But as the question is one of 


fd 24 M. 47'at p. 55; 10 M. L. J, 321, 
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ance, I agree tkat the question proposed 
by my learned brother be referred to a 
Fall Bench. 





This second appeal coming on for hear- 
ing on the 27th of November 1916 
in pursuance of the above order of 
reference, upon perusing the said order of 
reference and upon hearing the arguments 
of Mr. O. V. Anantakrishna Aiyar, for 
the Appellant, and of Mr. T. Eroman Unni, for 
the lst and 2nd Respondents, the 12th re- 
spondent having died,and no legal represent- 
ative having besn brought on record 
within the time allowed by law, and the 
other respondents not appearing in person 
or by Pleader and the case having stood 
over for consideration till this day, the Court 
expressed the following 

OPINIONS. 

Watts, ©. J.—In considering whether a . 
kanomdar bad a right to cut and carry 
away trees planted by himself the Full Bench 
in Vasudevan Nambudripnd v. Valia Chathu 
Achan (1) held that, whether the case was 
treated as governed by the Transfer of Property 
Act or not, the kanomdar bad such a right in 
the absence of a contract or custom to the 
contrary, and that Madras Act I of 1900 
did not deprive him of it by requiring him 
to keep the trees upon the holding and 
have sumpensation assessed upon them, The 
case contains no reference to section 19, and 
there was no occasion for the learned Judges 
to consider whether a contract not to ent 
and remove trees without the landlord’s 
permission and to pay a fee when such 
permission was granted, was invalid under 
that section as taking away or limiting 
the tenant’s right to make improvements. 
That section was, no doubt, intended to 
secure the tenants’ right -to make im- . 
provements as well as to claim compensa- 
tion for them, and strikes at all attempts 


by contract to limit these rights either — 
directly or indirectly. At the same time 
it must be construed strictly, and not 


extended to cases which cannot have been 
in the conterplation of the Legislature. 
Before the passing of the Act it was open 
to a landlord, when letting land suitable 
for planting trees and in consideration of 
the use and enjoyment of his land by the 
tenant, to stipulate either for payment cf 
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an annual rent or in some other way or 


for a payment of an annual rent plus a kuiti- 
kanam or stump fee according to a very 

general practice on the West Coast. I 
do not think thatthe section was intended 
to affect stipulations for the payment of a 
moderate fee, such as the kuttikanam 
claimed in the present case, or that such 
& stipulation can be regarded as limiting 
the tenant’s right of making improve- 
ments by planting trees, or by cutting them 
down to make a clearance. If the trees 
planted by the tenantare left on the land 
at the determination of the tenansy, the 
tenant is only entitled under section 10 
to three-fourths of their value. The sug- 
gestion in Vasudevan Nambudripad v. Valia 
Chathu Achan (1) that this allowance was 
made to the landlord on the ground that 
his purchase of the trees is compulsory, fails 
to take account of the fact that no such allow- 
-anoe is made under section 9 as regards 
improvements generally, When the subject 
was before the Legislature in 1887 and 1899, 
the case of Vasudevan Nambudripad y. Valia 
Chathu Achan (1) had not been decided 
and the respective rights of the landlord 
and tenant in trees planted by 
the tenant were still matters of contro- 
versy. In these circumstances there is eon- 
siderable force in the contention urged upon 
us that one-fourth of their value was 
allowed to the landlord in recognition of 
the fact that the trees had been raised 
on his land. 

. If the stipulation is not open to objec- 
tion as limiting the tenant’s right to 
plant trees, still less can it be so as limit- 
ing his right to cut- trees by way of 
clearance. In such a case the tenant, when 
cutting and carrying away the trees, gets 
far more after paying the kuttikanam 
than he would be entitled to as compensa- 
tion on the determination of the tenancy, 
which would only be three-fourths of their 
value in the case of trees planted by 
himself and those through whom he claims 
and only the cost of support and main- 
tenance in the case of other trees. Further, 
it must be borne in mind that it must 
be a question of fact in each case whether 
such felling is an improvement within the 
meaning of the Act. 

Confining myself to the case before ur, I 
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would answer that a stipulation in a Malabar 
lease for the payment of kuitikanam to 
the landlord in respect of trees cut down 
is not contrary to the provisions of section 
19 of the Act. Other cases may be dealt 
with when they arise. In the meantime 
it may be sufficientto say that the Courts 
will not countenance attempts on the part 
of landlords to appropriate to themselves 
by means of contracts the interests in 
improvements which the Act was intended to 
secure to the tenants. 

ADBDUR RAHIM, J.—I agree in the answer 
proposed by the learned Chief Justice. 
The cutting of trees as suggested by 
Coutts Trotter, J., in the order of refer- 
ence may of itself be an improvement 
but whether it is so or not must depend 
on the facts of each case, taking into 
consideration the nature of the holding, 
the kind and the number of the trees 
that are cut and the use that is sought 
to be made of the land. But this is 
not to be assumed as a general proposi- 


tion as the question referred to us 
seems to do, and it may be mentioned 
that it was stated to us at the Bar 


that no such case was sought to be made 
by any of the parties concerned in the 
present litigation. 

Supposing a case when the cutting of 
trees would be an act in the nature of 
improvement within the meaning of the 
Malabar Compensation for Tenants’ Im. 
provements Act, it does not follow that 
8 contract for the payment of “some 
fee” to the. landlord must necessarily 
limit the right of the tenant to make 
improvement and claim compensation. If 
the trees were on the land at the time 
of the commencement of the tenancy and, 
therefore, belonged to the landlord [ pasu- 
devan Nambudripad v. Valia Ohathu Achan 
(1)], there is nothing in the Act which 
would justify us in holding that the 
tenant is entitled to appropriate their 
value, if it was found necessary to cnt 
them in the course of making improve- 
ments. Even if tbe trees grew or were 
planted by the tenant after the grant 
of the leave, there is nothing in the Act 
debarring the Jandlord from contracting 
for payment of a certain sum for each 
tree which the tenant may cut for the 
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purpose of making improvements, provid- 
ed the payment demanded is not so un- 
reasonable as to be prohibitive of the 
cutting of trees at all. Here the kutti? 
kanam stipulated for is the customary fee 
of eight annas per tree while the value 


of each tree isf about Rs. 15, and it 
cannot be said that such a demand is 
likely to deter any reasonable tenant 


from improving. the holding if he be so 
inclined. . i 

The Act, however, faras it goes in order 
to encourage the tenant in making im- 
provements on lands in Malabar, cannot 
be presumed to affect in any way the 
proprietary rights of jenmis or to interfere 
with contracts for payment of rents or 
other dues for the use and occupation 
of their lands. Its object is to assure 
to the tenant the right to make improve- 
ments and to obtain at the time he 
leaves the land the full valne of the 
improvements which he may have made. 
If the arguments put forward on behalf 
of the tenant were sound it would 
logically follow, if pushed to their full 
Isngths, that evan an ordinary contract 
for the payment of rent is necessarily 
a limitation of the tenant’s right to make 
improvements, Such a payment as that 
referred in the question leaves the tenant 
as pointed out by Seshagiri Aiyar, J., full 
liberty to make whatever improvements he- 
likes upon the. property and is not, there- 
' fore, contrary to the provisions of section 
19 of the Act. 

OLDFIELD, J.—I concur in the answer to 
the. reference proposed by the learned: 
Chief Justice for the reasons given by 
him and Abdur Rahim, J. l 

SRINIVASA AIYANGAR, J.—I agree with the 
learned: Chief Justice. 


PHILLIPS, Ji—This’ reference: has been 
_ made on two grounds, one that the cat-- 
ting, down of trees may in itself ba 


an. improvement withim the meaning: of 
the Act, and: the other that a charge 
levied: on the cutting: down of trees may 
be deemed to be a limitation of the 
right to plant those trees. In’ the present. 
case it is: conceded that the cutting. 
down of the trees is nob in itself an 
improvement, and judging from: my’ ex- 
perience of Malabar [ should think that 
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it can only be in very exceptional cases 
that the cutting down of valuable trees 
such as teak, rose-wood and jack, with 
which alone we are concerned in the 
present case, would be an improvement. 
Such cases must necessarily be so rare 
that it seems unnecessary to deal with 
the question beyond saying that if such 
eutting is found to be an improvement, 
it is quite possible that the limitation of 
such cutting might be a limitation of 
the right to make improvements, and such. 
exceptional cases must be dealt with on 
their merits. The second proposition that 
a charge levied on the cutting ‘down of 
valuable: trees may by a limitation of the 
right to make improvements, seems to me 
to be based on a confusion between. the 
right to make improvements and thé 
right to enjoy them when made. If a 
tenant plants a tree he is not bound’ to 
cut it down before ‘the end of the _ 
tenancy. If it is in existence at the end 
of the tenancy, he is’ entitled to compenisa- 
tion, but not otherwise, _ and: if he 
chooses: to enjoy the benefié of the tree 
by cutting. it down during the tenancy, 
no. question of compensation arises, and 
consequently it is dificult to see how an 
agreement to: pay some fee. for eacli- tree cut 
can limit the right of a tenant to make’ itm- 
provements and to claim. compensation. for 
them within the meaning of section 19° of the 
Act. If the tenant cuts down a tree He 
gets the full value of it less the fee imposed, 
but as he need mot: cut down the tree 
the fee imposed can in no: way | prevent 
him from growing it except possibly wher 


the fee is unreasonably large, a casa 
which we need not consider now. 
T, therefore, agree with the answer 


given’ by: the learned’ Chief- Justice: 
Reference answeréd’ in the neyitive. 


t 
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PATNA HIGH COURT. 
SECOND Civit APPEALS Nos. 734 AND 735 
- or 1916. 

November 17, 1916. 
Present: —Mr, Justice Mullick and 
Mr. Justice Atkinson. - 
MUBARAK HUSSAIN—Dsrexpart— 
APPELLANT 
versus ` 
SYED SHAH HAMID HUSSAIN— 
PLAINTIFE— RESPONDENT. 
AND 
MIAN JAN—DEFENDANT—ÅPPELLANT 
VETSUS 
SYED SHAH HAMID HUSSAIN— 
PLAINTIFE— RESPONDENT. ` 

Civil Procedure Code (Act V of 1908), O. XET, +. 31 
— Appellate Court, judgment of, contents of—Appeal, 
second—Findings of fact, when conclusive—High Court, 
interference by—Remand—Pleadings—New contention, 
whether can be allowed. 

The mere recording of certain findings of fact 
is not conclusive in second appeal, unless the 
High Court is satisfied that the lower Court has 
applied its mind to the ovidence before it. A. 
mere general statement that on a pernsal of all 
the evidence in the case the Court is satisfied as 
to a certain state of facts is not a sufficient 
judgmont within the meaning of the law, and 
the High Court is bound to interfere if it feels 
that there may have been a miscarriage of justice 
by a lower Court’s failure to weigh all the evidenco 
before it. [p. 510, col. 1.] 

Pariap Narain v. Maigh Lal Singh, 2 Ind. Cas. 
656; 13 C. W. N, 949. 36 C. 927, referred to. 

A contention not fairly. arising out of the 
pleadings and not litigated in either of the Courts 
below cannot be allowed to be litigated on remand. 
[p. 511, col. 1.] 


Appeals against the decrees of the second 
Sub-Judge, Patna, dated the 15th May 
1916, reversing those of the second Munsif, 
Patna, dated the 29th June 1916. 


Mr. Pugh (with him Messrs. K, P. 
Jayaswal, Kulwant Sahay, Baldeo Narayan 
Singh and Abantbhushan Mukerjt', for the 
Appellants 

Messrs. P. R. Dass and Mustafa Khan, for 
the Respondent. 

JUDGMENT.— Appeals Nos. 734 and 
735 of 1916 arise out of Snits Nos. 214 
and 215 respectively. The lands in dispute 
in the former were 6 cottahs in area and 
those in the latter 17 dhurs, and it would 
seem that the suits are really test cases. 
The plaintiffs asked for a declaration of 
title and recovery of possession. The 
defendants denied the plaintiffs’ title to the 
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lands and also pleaded adverse possession. 
The Munsif before whom the suits came in 
the first instance found that the lands 
were surveyed in the course of the thakbust 
survey at or about the year 141 and 
that those of Suit No. 214 fell within 
blocks Nos. 597, 599 and 600, and those 
of Snit No, 215 within block No. 598. 
The Munsif also found that the former 
lay within the ambit of an estate named 
Sandalpore Kalan with an estimated area 
of 316 bighas odd, which was permanently 
settled with the predecessor of the plaint- 
iffs in or about 1790; that in 1841 the 
area .was found on measurement to be 
476 bighos 12 cottahs and to lie within 
Mouzah Sandalpore Kalan khas and its 
two sub-villages or chaks Mouzah Muhamed- 
pur and Mouzah Mosalpur; that on the 
preparation of the land registration registers 
in 1876 the estate was numbered 303 and 
that in one: of the registers an entry 
appears showing the area to have been 
corrected on the Ist November 1910 from 
297 acres 3 roods and 1U poles to 993 
acres 2 roods 10 poles, če, from 476 
bighas odd to 1590 bighas odd. 

With regard to Suit No. 215 the learned 
Munsif found that the lands were measured 
as part of Mouzah Sandalpore in or about 
the year 1841 and that although that 
moueah was entered in the mahalwar 
register prepared about that time as part 
of the plaintiffs’ estate Sandalpore Kalan, it 
was not in fact part of that estate and 
was never assessed with revenue by 
Government as part of that estate, 

The learned Munsif then proceeded to 
consider whether the defendants bad made out 
any case of adverse possession, and, after 
reviewing the whole of the evidence in a 
very elaborate judgment, he found that 
adverse possession had been made ont in 
both suits. Therefore while finding for 
the plaintiffs on the issue of title he dismissed 
Suit No, 214 on the issue of limitation. 

With regard to Suit No. 215, I haye 
already stated that the learned Munsif 
found that the lands were not within the 
ambit of the plaintiff permanently settled 
estate. Therefore this suit was dismissed 
both for defect of title and possession. 

The cases were then taken up an appeal 
before the- learned Subordinate Judge and 
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that Court whileagreeing with the Munsif’s 
finding as to Suit No. 214 with regard to 
the plaintiffs’ title came to the conclusion that 
the defendants had failed to make ont a case 
of adverse possession. He accordingly 
decreed the plaintiffs’ suit. He also disagreed 
with the Munsif’s decree with regard to 
Suit No. 215. The learned Subordinate 
Jndge held that the estate which was 
created in favour ofthe plaintiffs’ predecessor 
at the time of the Decennial Settlement 
comprised not only blocks Nos. 597, 599 
and €00 but also block Ne. 598. He 
accordingly held thatthe plaintiffs had 
established their title with regard to these 
lands and coming to the same finding as 
“in the other case on the point of adverse 
he held that the plaintiffs were 
entitled to a decree in respect of Suit 
No. 215 also. The defendants accordingly 
prefer these second appeals before us. 

Tt is clear at the outset that these cases have 
not been disposed of in a satisfactory manner 
by the lower Appellate Court. The learned 
Subordinate Judge no doubt records certain 
findings of fact and it is urged that these 
findings are conclusive in second appeal. 
But before we can accept that argument 
we have to satisfy ourselves that the learned 
lower Appellate Court has applied its mind 
to the evidence before it. A mere general 
statement that on a perusal of all the 
evidence in the case the Court: is satisfied 
as to a certain state of facts is not a 
sufficient judgment within the meaning of 
the law, and we are -bound to interfere 
if we feel that there may have been a 
miscarriage of justice by the Court’s failure 
to weigh all the evidence before it. 
Speaking for myself I have _had the 
greatest difficulty in understanding some 
passages in the learned Subordinate Judge’s 
judgmentand I cannot help entertaining the 
doubt that there was considerable confusion 
in bis mind as to the nature and. effect of 
the evidence before him, so that while the 
learned Munsif in the course of a very 
careful and well-reasoned judgment has 
recorded his findings with clearness and 
precision, the learned Subordinate Judge 
has laid bimself open to the charges of 
perfunctoriness and obscurity. As one 
instance of what I mean, it is orly neces- 
sary to point to the summary manner in 

” which the learned Subordinate Judge has 


possession 
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treated the Commissioner’s report. The 
learned Munsif found as a fact that the 
Commissioner had identified the lands in 
suit with the lands covered by the defendants’ 
documents which. date from 1853. The 
learned Subordinate Judge, without giving 
any reason whatever, states that it is 
impossible to identify the lands. Now 
this question of identification has an 
important bearing on the defendants’ title and 
possession and surely the defendants were 
entitled to a considered and reasoned 
judgment on this point from the learned 


‘Judge when he set aside the Trial Court’s 


finding. In my opinion there has been a 
serious error in procedure and the cases 
must be remanded in order that there 
may be a proper trial of the issues raised 
and that justice may be done. If authority 
were needed in support of the course we 
are following, I would only refer to the 
remarks of Jenkins, ©. J., in the case of 
Partap Narain v. Maigh Lal Singh (1), 
where the learned Judgein the course of 
a judgment in second appeal observed as 
follows: — : 


“The matter in dispute is one of great 
importance to the parties and deserving 
of a far fuller discussion than the learned 
District Judge has bestowed upon it; and, 
we cannot accept the few lines in which he 
has disposed of this part of the case as & 
judgment in accordance with law.” 


In remanding the cases, however, it is 
necessary to advert to a point which has 
been raised by Mr. Pugh before us. He 
alleges that in both suits his clients have 
a lakheraj title. I understand by this that 
his case is that the defendants claim on the 
footing of a revenue-free estate created 
either before 1790 or after 1790. If the 
defendants can show that the lakheraj was 
created before 1790 then that will be a 
conclusive bar to the plaintiffs’ suit; on the 
other hand if the defendants give prima facie 
evidence of a lakhera: grant subsequent to 
1790, then the onus will be on the plaintiff 
to show that the land is not lekheraj but 
that it is mal land and that it was assessed 
with public revenue at the time of the 
Decennial or Permanent Settlement, The 


(1) 2 Ind. Cas. 656; 18 O. W, N. 949; 36 C. 927, 
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mere fact that the lands fall within the 
boundary of the plaintiff’s estate will not be 
sufficient to give them a decree; the plaintiff 


must show something more than that but the 


defendants must first give prima facie evidence 
of a lakheraj title. It is not necessary for 
us to indicate how the plaintiff is to establish 
his case, but it is quite possible that he 
may be able to show by collection papers 
or otherwise that the prima facie case of 


- | the defendants, if any, to hold the lands as 
lakheraj or revenue free has beer rebutted | 


by proof of payment of rent. 

The result, therefore, is that the decrees 
of the lower Appellate Court will be set 
aside and the cases remanded to the file 
of the District Judge in order that the 
appeals may be heard by him and judg- 
mert recorded according to Jaw, Costs 
will abide the result. We direct the 
District Judge to dispose of these cases, 
if possible, before the end of this year. 

I desire to add that althdugh an attempt 
has been made by Mr. Pugh to suggest 
that even if his clients, defendants Nos. 2 and 
3, may fail to’ establish their title as 
holders of revenue-free estates they might 
still be entitled to hold as rent free 
tenure-holders under the plaintiff’s estate, if it 
should turn out the lands fall within the ambit 
of the plaintiff's estate; this contention cannot 


be said to fairly arise out of the pleadings; - 


of the 
it to 


it was not litigated in either 
Courts below and we, sannot allow 
be litigated on remand. 


Appeal allowed ; Oase remanded, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

MISOELLANEOUS APPLIGATION No, 379 or 1916. 
November 14, 1916. 
Present:—Mr. Kendall, À. J. O., and 
Mr. Daniels, A. J. ©. 

NARAIN SINGH AND ANOTHER— 
APPLICANTS 
versus 
DEPUTY COMMISSIONER, PARTAB.- 
GARH —Oprosite PARTY. 

Civil Procedure Code. (Act V of 908), s. 146, O. 
XXII, r. 10—Assignment of interest between “date of 


decision of first Court and filing of appealAssignee 
right of, to join in appeal. 

The provisions of Order XXII, rule 10, Civil Pro- 
cedure Code, are not applicable to cases in which 
there is an assignment of an interest, which is the 
subject of litigation, between the date of decision of ` 
the first Court and the filing of an appeal. Such an 
assignee, however, ought to be allowed to. join in the 
appeal under section 146 of the Civil Procedure Code, 
[p. 511, col. 2; p. 512, col. 1.] 


Messrs. J. N. Ohak and Ali Mohammad, 
for the Applicants. 

The Government Pleader, for the Opposite 
Party. ~ 

JUDGMENT. — This is an application by 
the assignee of a portion of the interest 
of -tbe plaintiff-appellant that his name be 
added as appellant No.2. It is supported 
by the original plaintiff-appellant. Interest 
has been assigned by an instrument which, 
on the date on which this application was 
filed; was still nnregistered.. It was re- 
gistered a few days later, and has been 
produced before us. It bears date one 
day prior to the date of his application. 

The Government Pleader, for the res- 
pondeut, has taken three objections to the 
granting of the application:— 


(a) that the supposed assignee is an 
alien enemy; 
(b) that, the instrument not being 


registered, he bas no locus d to make 
the application; and = 

(e) that, the suit ont of which the 
appeal has arisen having ‘been decided, 
Order XXII, rule 10, has no application. 

The first objection he has dropped, as 
he does not wish to press it at this 
stage. 

The second objection has no force, regard 
being had to section 47 _of the Registration 
Act. 

The’ third objection, as far us it concerns 
the applicability of Order XXII, rule 10, 
is correct, since the ee in this 
case was made between the passing of 
the origirial decree and the filing of the 
appeal, when there was no case actually 
filed before any Court. It is, therefore, 
difficult to hold that it was made during 
the pendency of a suit within the meaning 
of the rule. There is nevertheless no 
doubt that the application is one whivh 
ought to be allowed; and it has been the 
regular practice both of the Allahabad 
High Court and of this Court to allow 
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parties to be joined under similar cireum- 
stances. As regards Allahabad the practice 
is definitely laid down in Chapter XI, 
rule 2, of the High Court Rules. 

The proper person to institute or defend 
an uppeal is obviously the person who has a 
subsisting interest in its subject-matter. 
In this case the assignment in favour of 
the second applicant affects only a portion 
of the subject-matter. It might, however, 
equally well have extended to the whole. 
In such a case a refusal to allow the 
assignee to be made a party would involve 
the manifest absurdity that the only person 
legally entitled to file the appeal would 
be a party who had no interest whatever 
in its success. Such a result isin itself 
sufficient to show the unsoundness of the 
respondent’s contention. Section 145 of 
the present Code of Civil Procedure lays 
down that, except as otherwise provided, 
where any proceeding may be taken by 
any person, if may equally be taken by 
any person claiming under him. In this 
ease the assignee is a person claiming 
under the original plaintiff. In cases to which 
Order XXIIT, rule 10, applies the right of 
the transferee to be made a party must 
be regulated by the special provisions of 
that rule, but to cases which are outside 
the scope of the order the general principle 
stated in section 146 becomes applicable. 

For the above reasons we allow the 
application and allow the, second applicant 
Sheikh Mohammad Kazim to join in the 
appeal as Appellant No. 2. 


Application allowed. 
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CALCUTTA HIGH COURT. 
“Civit Rue No. 593 or 1914. 
: July 27, 1914. 
Present:— Mr. Justice Stephen and 
Mr. Justice Mullick. 
Musammat BALIA KOE R— PETITIONER 
VETSUS 
BANDH RAM SAHU AND OTHERS — 


Opposite Party 

Regulation V of 1799, s. &, order under—Jurisdic- 
tHon—District Judge. 

A District Judge has no jurisdiction to make an 
order under section 5 of Regulation V of 1799, where 
no regular suit has beon brought by the persons 
claiming the property with which le has dealt. 


Rule against the order of the District 
Judge, Gaya, dated the 24th April 1914, 

Babus Gobind Ohandra Dey Ray and Abani 
Nath Bhattacharji, for the Petitioners 

Babus Uma Kuli Mukherji and Satish Ohan- 
dra Mukherji, for the Opposite Party. 

JUDGMENT.—In this case the District 
Judge has made an order: he says under 
section 5 of Regulation V of 1799. In 
form if appears more like an order under 
section 4. He has no jurisdiction to make 
such an order, for no regular snit has been 
brought by the persons who claim the pro- 
perty with which he has dealt. Hisorder 
is, therefore, ultra vires and must be set 
aside. The Court will then be in possession 
of the property claimed by the two persons 
who consider themselves entitled to it on 
intestacy. His proper course will be to 
return the property to the authority from 
which it came, namely, to the Police. We 
may observe that ib will then be open to 
the District Magistrate ‘to make over the 
property to one of the parties or to some 
other person, taking signature from them 
that it should be held in sucha way ag to be 
available for any person who may succeed in 
establishing his right thereto. 

The Rule is accardingly made absolute, 

We make no order as to costs. ` 

Rule made absolute, 
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CHERIA PANGI ACHAN Y. UNNALACHAN, 


MADRAS HIGH COURT. 

Arrears Nos. 126, 200 awo 208 or 1914. 
October 30, 1916. 
Present:—Mr. Jastice Sadasiva Aiyar 
and Mr. Justice Napier. 

Appear. No. 123 or 1914 
VALTA KONIKKAL EDATHIL CHERIA 
PANGI ACHAN— DEFENDANT —ÅPPELLANT 
versus 
VALTA KONIKKAL EDATHIL 
UNNALACHAN ano OTHERS— PLAINTIFFS 
AND Derenpants Nos. 1 & 310 7—RESPONDENTS. 
Aprgat No. 200 of 1914 
VALIA KONIKKAL EDATHIL 
UNNALACHAN AND OTHERS — 
Puarstirrs Nos. 1 anp 5 TO 1G6—AppELLANTS 
versus 
KELU ACHAN AND oraers—Derenpants 
AND PLAINTIFEFS Nos. 2 To 4 — RESPONDENTS. 
APPEAL No. 202 or 1914 
KELU ACHAN—Desenpant No. 1— 

i APPELLANT 
versus 
VALIA KONIKKAL EDATHIL 
UNNALACHAN AND OTHERS— PLAINTIEKS 
AND Derenpants No. 2 to 7— 
RESPONDENTS, 

Malabar Liw —Karnavan, de jure, powers and duties 
of Mannger appointed by karar Suit for removal of 
karnavan, maintainability of Anandravan, power of, 
to bring swits on behalf of tarwad—Junior members, 
whether cun bring suits-—~Court, power of, to impose 
conditions on karnavan-——Conditional decree, whether 


can be passed -Appointment of karnavan—Court, whe- 
~ ther can pass over next senior member of tarwad. 


The removal of a de jure karnavan on the ground 
that he acted against the provisions of a family karar 
restricting his powers can be justified only if the 
violation by him of the karar terms was of so gross a 
character that it constituted serious misconduct on 
his part. [p. 515, col 2.] 


The mere fact that he did not conform tosome of 
the terms of the kar? through carelessness, would 
not be a sufficient ground for the removal of a de jure 
karnavan or ejaman The Court must be satisfied 
that the interests of the tarwad have been, and would 
in the future be seriously -jeopardised by his past acts 
and his probable future conduct and that his removal 
is, therefore, required in the interests of the tarwad. 
[p. 5 5, col. 2.] 


A karnavan is bound to perform all the religious 
sradhas for the deceased tuvuzhi members and look 
after all tarwad necessities, [p. 516, col. 1.] 


A karnavan may be asked by the Court to give 
‘veasonable undertakings as to his future conduct. 
{p.517, col 1.] 


Courts have no power without the consent of the 
de jure karnavan to‘impose conditions on him and to 
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pass a conditional decree for his removal. It is 
fallacious to frame such decrees on the analogy of 
suits for dismissal of trustees of temples or for the 
removal of guardians of minors. [p 517, col. L] 


A tarwad is not a public, religions or charitable 
trast, ora company nor can a karar manager be 
treated as an officerofa company. A ltarwad cannot 
be called even a private trust managed bya private 
trustee or trustees. Suits for the removal of a de 
jure karnzvan, have been permitted on the g-ound. 
that there exists no other remedy available to the 
tarwid members who cannot sue for partition of 
tarwid property. But family karars ontered into by 
a majority of the members of the tarwad with the 
consent of the de jure karnavan are binding on the 
whole tarwad. [p. 517, col. 2.] 


Kanna Pisharodi v, Kombi Achen, 8 M. 381; 3 Ind. 
Dec. (x. s.) 261, referred to. 


A karar may not bs binding upon a dissentiont 
member so far as his natural rights to -succeed to 
karnavanship and to maintenance are concerned. ` 
In all other respects it binds all the members when 
the de jure karnavan is a party to it. [p. 517, col, 2; 


. p. 518, col. 1] 


A junior member of a Malabar tarwad cannot 
pring a suit for settling schemes for management of 
the farwad properties eic, as atarwadis not a rc- 
ligious or charitable institution. [p. 518, col. 1.] 


Unless the karnavan himself is disabled from suing 
to recover possession of or obtain other relief regard- 
ing the tarwad property (as in a case where tho 
property was alienated by himself to a stranger), 
an anantravin cannot be allowed to sue on behalf 
of the tarwad for the relief claimable by the tarwad in 
respect of the tarwad property, nor can he be allowed 
to sue for a mandatory injanction requiring the 
karnavan to actin a particular way, for that would 
be to ask the Court to substitute its discretion for 
his. [p. 518, col. 2: p. 5 9, col. 1] 


When the Court removes a karnavan, the next 
eldest member of the tarwad- is by right ontitled to 
succecd He requires no appointment by the Court 
and the Court has, therefore, no power to appoint him. 
The right to the byrnavenship goes-by nature to each 
member in succession and the Court has no power to 
disturb the order; and any misconduct before his 
succession to office in relation even to the tarwad 
properties is no ground to deprive him of his office. 
The appointment of two persons as karnavan is 
equally unjustifiable. [p. 519, col. 2.] 


Appeals against the decree of the Court 
of the Subordinate Judge, South Malabar 
at Palghat, in Original Suit No. 48 of 
1910. 


FACTS.—Plaintiffs and defendants formed 
a tavazhi attached to Valia Konikkal Edam 
of the Palghat Raja’s family, of which Ist 
defendant became manager as per decree in 
Original Suit No. 25 of 1890. Defendants 
Nos. 2 to 4 took objection to the manage- 
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ment -by lst defendant, and a karar was 
then entered into whereby defendants Nos. 
l and 2 became managers and it was 
agreed that the management should be 
carried on only on the lines proposed by 
the karar. The plaint alleged that defendants 
Nos. 1 and 2 bad been violating the terms 
of the karar, that they were unwortby to 
be managers, that they had defrauded the 
tavazht and enriched themselves, that they 
had not kept correct accounts and that 
they, should be removed and made account- 
able to the farazhi, The Ist defendant 
alleged that he was managing properly, 
that plaintiffs, having impeached the karar 
in previous litigations, were estopped from 
relying upon the karar, that the allega- 
tions of misfeasance were not true, that 
neither plaintiffs nor defendants Nos. 2 
to 7 were competent to be managers, and 
thatif 2nd defendant. be removed from 
management, be (st defendant) should be 
appointed in his stead. The 2nd defendant 
denied the allegations against him, and 
stated that the charges against the Ist defend- 
ant were true and that he should be removed 
and himself appointed. 


The Subordinate Judge held that a person 
appointed under a karar as a manager 
sould not claim the absolute powers and 
discretion of a karnavan, but that he was 
entitled only to exercise the limited powers 
vested in him by the karar, that some of 
the charges against the Ist defendant were 
true, that he broke the provisions of the 
karar and rendered himself liable to be 
dismissed, that 2nd defendant also being 
guilty was also liable to be removed, 
that Ist plaintiff was disqualified to act 
as be was a pauper, that 5th defendant 
was unfit to manage as he had twice 
been imprisoned. He appointed the 6th 
defendant, a junior member, as manager, 
Against this decision, plaintiffs Nos. 1 
to 5 and 16, lst defendant and 2nd 
defendant preferred separate appeals to the 
High Oonrt. 


In No. 126 or 1914, 
Messrs. J. L. Rosario and K. Kuttikrishna 
Menon, for the Appellant. 


Messrs. C. Madhavan Nair, O. V. Anantha- 
krishna Ariyar, A Nivarama Menon and P. 
Appu Nair, for the Respondents, 
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Ix A. S. No. 200 or 1914, 
Mr. C. V. Anadthakrishna Atyar, for the 
Appellant. 
Messrs. 
Stvarama Menon and P. Appu Nair, 
Respondents. 


In A. S. No. 208 or 1914. 
Mr. O. Madhavan Nair, for the Appellant. 
Messrs. J. L. Rozario, K. Kuttikrishna 
Menon, K. R. Subramania Sastri, O. V. 
Ananthakrishna Aiyar, A. Sivarama Menon 
and P, Appu Nair, for the Respondents. 


K. R. Subramantya Sastri, A. 
for the 


These appeals coming on for hearing 
on the ll-h, 17th, 18th and 19th October 
1916, and having stood over for considera- 
{ion tiil this day, the Court delivered the 
following : 


JUDGMENT. 


Sapvasiva Alvar, J.—These three connected 
appeals have arisen out ofa snit brought 
by four junior members of a sub-tarwad or 
tavazhi. (The other plaintiffs Nos. 5 to 16 
are minors whose next friend is the first 
plaintiff. and they have been added merely 
to swell the numerical figure of the plaintiffs 
on the record.) The plaint concludes for the 
following main reliefs:—{a) for a declaration 
that on account of the actual mismanage- 
ment of the defendants Nos. land 2 and 
of their acts in contravention of the pro- 
visions of the family karar (Exhibit B, dated 
30th June 1894), the defendants Nos. 1 and 
2 are unfit to be tavazht managers; for 
removal of the defendants Nos. 1 and 2 from 
management and for the appointment of the 
lst plaintiff as manager; (b: for directions 
to the defendants Nos, 1 and 2 to render 
accounts from the date of Exhibit B (1894), 
to pay to the plaintiffs Nos. 1 and 2 the 
moneys of the tavazht in the hands of the 
defendants Nos. 1 and 2, and for a return 
of all the documents relating to the tavazh; 
and (c) for directing the defendants Nos. 1 
and 2, in case both or either of them are 
not removed from the management by the 
Court, to pay to the plaintiffs Nos. 1 and 2 
the sum found due on settling the accounts 
in order that the said funds may be properly 
invested on behalf of the ¢avazhi as provided 
in the karar. (There are other minor ap- 
purtenant reliefs claimed in the plaint, but 
it is unnecessary to set them out in 
detail). 
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The lower Court by its decision removed 
the Ist and 2nd defendants from manage- 
ment (they having been respectively the 
Rarnavan de jure andthe senior anandravan 
in the tavazhi), the Court then passed over 
the next two anandravans in order of 
seniority, namely, the Ist plaintiff and the 
5th defendant (the 2nd plaintiff being now 
dead), and it finally appointed the 6th 
defendant as manager of the tavazhit and 
invested him with all the powers given to 
both the Ist and 2nd defendants under the 
karar (Exhibit B). It also gaye some further 
consequential directions to the defendants 
Nos. 1 and 2 besides the directions as to the 
costs of the suit. ` 

Of the three appeals before us, the most 
important, namely, Appeal No. 208 of 1914, 
is by the Ist defendant contesting the 
validity of his removal. Appeal No. 126 
of 1914 is by the 2nd defendant to contest 
his removal from the office of joint manager- 
ship given to him by the karar and to 
secure the karnavanship for himself if the 1st 
defendant’s removal beupheld. Appeal No. 
200 of 1914 is in substance an appeal by 
-the Ist plaintiff in his own individual in- 
terest (though he has added the minor 
plaintiffs Nos. 5 to 16 as his co-appellants 
for the same reason for which he added 
them as co-plaintiffs in the lower Court). 
In this appeal, the lst plaintiff contests his 
supersession by the lower Court in favour 
of the 6th defendant and also the orderas 
to costs so far as it affects the plaintiff. 
Again in the course of the arguments of the 
appeals before us, the fifth defendant, who is 
one of the respondents in all the three appeals, 
argued against his supersession by the 6th 
defendant. N 

I shall first take up the lst defendant’s 
Appeal No. 208 of 1914. The learned Sub- 
ordinate Judge clearly fell into an error in 
supposing that the lst defendant was merely 
a manager under karar Exhibit B and has 
never had any higher rights, The lower Court’s 
judgment in paragraph 10 states: “On 
its date”, that is the date of the karar (50th 
June 1894, “neither the 1st defendant nor 


the 2nd defendant was the karnavan butone- 


Valia Pangi Achan was the karnavan.” This 
is admittedly erroneous as Valia Pangi Achan, 
the former karnavan, had been removed by 
a decree of Court some time before date of 
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Exhibit B. (See the recital in Exhibit B 
itself.) The Ist defendant, the next in age, 
became at once the de jure karnavan and 
was such karnaran on the date of Hxhibit 
B. Paragraph 4 of the karar states 
that the 1st defendant was then ‘conducting 
the affairs of the tavazhi rightly.” Paragraph 
1 of Exhibit B again shows that the 
lst defendant’s management was the manage- 
ment of a de jure karnavan and that the 
karar merely imposed restrictions on some of 
his powers as karnavan, and did not, for 
the first time, give any powers which he 
did not possess before. The removal of a 
de jure karnavan on the ground that he 
acted against the provisions of a family karar 
restricting his powers can be justified only 
if the violation by him of the karar terms 
was of so gross a character thatit constituted 
The mere 
fact that he did not conform to some of 
the terms of the karar through careless- 
ness, would not be a sufficient ground for 
the removal of a de gure karnavan or 
ejaman The Court must be satisfied that 
the interests of the tarward have been and 
would (in the future) be seriously jeopar- 
dised by his past acts and his probable 
future conduct and that his removal is, 
therefore, required in the interests of the 
taward, The learned Subordinate Judge 
seems to have thought (see paragraph 10 
of his judgment) that the provisionsof the 
karar should be strictly construed against 
the lst defendant and that the lst defen- 
dant would render himself liable for removal 
“for any the least and slightest violation 
of the terms of the karar imposing duties on 
him.” He thinks (as I pointed out before) 
that the office of manager was one gon- 
ferred on him solely “by trust or contract” 
and was not “the offspring of his natural 
condition” as the senior anandravan on 
the removal of the former karnavan. The 


‘judgment of Benson and Bhashyam Aiyan- 


gar, JJ., in Appeal Suit No. 61 of 1901 is 
tothe effect that the natural ejaman of an 
Alyasantanam family ought not to be 
removed from his position simply because 
he carelessly violated some of the terms 
of a family karar 

Now the plaintiffs brought against the 
Ist defendant several charges lettered as 
follows:—Charges A to C (3 in number); 
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10 charges under letter D; and 7 charges 
lettered E, F, G, H, T, K and L; thatis, a 
total of about 20 charges. The learned 
Subordinate Judge found all butsix charges 
not proved, Mr. Anantakrishna Aiyar for the 
respondent tried (as he was entitled to do) to 
support the lower Court’s judgment not only 
on the six charges but also on twoocr three 
of the fourteen charges rejected by the lower 
Court. Itis sufficient to state that I agree 
with the lower Courtin its conelasion that 
all the other fourteen charges are either not 
proved or are absolutely flimsy. As regards 
the six charges upheld by the lower Court, 
they are charges D, D8, D9, I,K and L. 
D and L might be taken together as they 
relate to the same matter. The Subordinate 
dudge’s finding under this head is that, 
though the Ist defendant’s accounts were 
on the whole kept truly, bis omission to re- 
cover the annual surplus income as regards 
the properties in the management of the 2nd 
defendant (acéerding to the stipulations in 
the karar, Exhibit Bj has rendered the 
Ist defendant liable to removal. Seeing that 
the omission to recover the surplus income 
from the 2nd defendant (who says that he was 
prohibited by the plaintifs Nos. l and 2 
themselves from handing over the surplus 
to the Ist defendant) has not caused any 
material injury tothe tarwad and that the 2nd 
defendant has invested the larger portion 
of the surplus amounts (in his hand) in 
proper securities, Iam not inclined to hold 
that this charge is sufficiently serious to 
justify the removal of the Ist defendant 
who seems to have kept very proper 
accounts, 


Coming next to charge D8, it isa trivial 
and futile charge. The charge is that the 
Ist defendant ought not to have spent 
moneys on the tending of the tavazh? cattle 
and onthe performance of sraddhas (though 
they are admitted to be necessary tavazhki 
expenses), because the 2nd defendant was the 
person bound under the karar to have 
spent those moneys. The lst defendant's 
duty as karnavan included the performance 
of the usual religious sraddhas for the 
deceased tavazht members. He was also 
bound to supply “the defects in the 2nd 
defendant’s management and to look after 
all the tarwad necessities even though it 
might have been the primary duty of the 
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2nd defendant under the karar to look after 
some of them. As regards charges DI and 
I, which go together, fhere is no evidence 
worth the name that the wooden materials 
for house construction found in the Ist 
defendant’s wife’s compound were fashioned 
out of the timbers cut from the tarazhe 
karakat kalom compound. 

The remaining charge K is a joint 
charge against the defendants Nos. 1 and 
2 that they did not continne the subscription 
to a kurt fond and that thus the tavazhi 
Jost the benefit which a regular subscriber 
to a kuri fand’ is expected to obtain and 
also sustained some loss of interest on the 
amount actually subscribed, the kurt being 
only bound to return that amount without 
interest at the end of the term of the kuri. 
Though the Ist defendant might not have 
been quite straightforward when he re- 
pudiated all responsibility for the kuri 
transaction (see Exhibit 20 and Exhibit 
T), his explanation that it was the 2nd 
defendant who was primarily responsible 
for the regular payment of subscriptions 
to the kur is not an unreasonable one. 
As the learned Subordinate Judge says, 
“the discontinuance of the payment of 
subscriptions must ba due to the quarrels 
between the two defendants.” The loss of 
interest on Rs. 30C (the amount of the 
paid up subscriptions) seems to have been 
comparatively insignificant and no other 
loss to the éavazhy is proved. The defend- 
ants Nos. 1 and 2 were not bound to 
have joined the kurt at all and I cannot 
hold that the negligence proved against 
the Ist defendant under this minor charge 
is sufficient to support his removal. 


Thus out of the nominally six but really 
four charges sustained by the lower Court 
against the Ist defendant, two have not 
been proved in my opinion and the other 
two are insufficient to justify his removal. 
As I have said more than once, the lower 
Court erroneously thought that it was 
bound to dismiss the Ist defendant if he 
failed in the slightest degree to act up to 
the terms of the karar. I would, therefore, 
especially as the Ist 
agreed through his Counsel to 
give reasonable undertakings as to his 
future conduct. In Appeal Suit No. 20 
of 1910 decided by Miller, J., and myself, 


defendant 
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the facts in some respects were similar 
to the facts of the present case. The lst 
defendant ‘in that case also was the 
karnavan of his tarwal and his powers 
had been restricted by a family , karar. 
One of ‘the numeroay chargas aguinst the 
lst defendant in that case was (curiously 
enough) that he neglected to continue to 
subscribe to a kuri. Miller, J., says about 
the end of his judgment in that ease 
allowing the appeal of the Ist defendant 
(who was removed by the lower Court’s 
decree):—“All that is shown is that the 
‘lst defendant has not been a very careful 
manager, but, as he has agreed through 
his Counsel, we can put him upon terms 
which should be enough to secure an 
improvement, and there is nothing to 
support that the plaintiff is likely to bea 
better manager. Therefore, I would allow 
the appeal and dismiss the suit allowing the 
lst defendant to be in office on conditions to 
which his Counsel agreed”, ete. In this case I 
have understood Mr. Madhavan Nair (lst 
defendant’s Counsel) to have given an 
undertaking for his client that the lst 
defendant would take steps, say within six 
months, to recover the amounts due to the 
tavazhi by the 2ad defendant and to invest 
the same on proper securities as mentioned 
in the karer (Exhibit B) within a reasonable 


time after its recovery and see that the 
investments already made by the 2nd 
defendant in his own name, thongh on 


behalf of the tavazki, are transferred by 
proper documents to the joint names of the 
four persons mentioned in the karar, namely, 
the defendants Nos, 1 to 4. 

I do not think that Courts have got the 
power without the consent of the de jure 
karnavan to impose conditions on him and 
to pass a conditional decree that “if the 
karnavan sets right the mischief committed 
by him by following certain directions, the 
suit for his removal would be dismissed, 
but that otherwise, he would be removed.” 
It is fallacious, in my opinion, to attempt 
such decrees on the analogy of suits for 
the dismissal of trustees of temples or for 
the removal of guardians of minors, The 
tarwad in these days is not even a natural 
family and has becoms almost an “artificial 
family”, and the same indulgences as are 
shown by ‘the Legislature and the Courts 
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in the case of trusts properly so called 
cannot be extended toit. As I said before, 
lst defendant through his Counsel has very 
properly given his consent and undertaking 
to look after the favazh? affairs in fature 
more diligently. l would, in the result, 
allow the Ist defendant’s appeal and dismiss 
the suit as against him. Costs of the 
plaintifa and of the lst defendant in this 
appeal and in the lower Court to come 
out of the estate. 


Appeat No. 126 or 1914. 


This is the appeal of the 2nd defendant. 
At the very commencement of the hearing 
of these appealsadcnbt suggested itself to 
our minds as to whether in respect of a person 
who nbtained his authority to manage some of 
the affairs of his tarwad solely on the strength 
of a family karar, a suit could be sustained 
for his removal by the Court from that 
position. <A tarwad is not a public religions 
or charitable trust nor a company under 
the Indian Companies Act nor can such a 
karar manager be treated as an officer of a 
company. A fawad or ftavazht cannot be 
called even a private trust managed by 
a private trustee or private trustees. Suita 
for the removal of ade jure karnavan have 
been permitted fora ling time past (see 
1 Sudder Decisions 118 No. 28 of 1814, 
decided abont 100 years ago), evidently on 
the ground that there exists no other remedy 
available to the other tarwad members who 
cannot sue for partition of the tarwad pro- 
perty. But family karars entered into by a 
majority of the members of the farwad with 
the consent of the de jure karnavan seam to 
have been upheld as binding on the whole 
tarwad. [See Kanna Pisharodi v. Kombi 
Achen (1).] Exhibit B in this case is a 
family karar of that kind. (I find that the 
removed karnavae Valia Pangi Achan was 
not a party to this karar and yet its validity 
is notdisputed.) it was suggested during 
the course of the argument that a family 
karar unless assented to by every one of 
the adult members is wholly inyalid, or is 
at least not binding on the dissentient mem- 
bers. It may not be binding on a dissentient 
member so far as it seeks to restrict his 
right to succeed to the full powers of a 


(1) 8 M. 881; 3 Ind. Dee, (N. 8.) 261, 
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~ karnavan in the natural course of events or 
_if it interferes with his right to reasonable 
provision for maintenance but I do not 
see why, when the karnavan de jure is a party 
to the scheme of management assented to 
“bya majority, it should not be binding on 
every member of the farwad in all other 
respects. 1 think it follows that the adult 
members of the tarwad have it in their power 
with the consent of the de jure karnavan to 
vary the terms of the karar by a majority 
vote taken ina family council. They have, 
of course, also got the well-established right 
“by suit to have the karnavan de jure (whe- 
ther his powers are orare not restricted by 
a family karar) removed from’ his position 
in the interest ofthe tarwad if he is guilty 
of gross misconduct. The whole family 
karar in my opinion falls to the ground on 
the death of the de sure karnavan who con- 
sented to be bound by it (or his removal by 
decree of Court), as the next de jure karnavan 
is not bound by the restrictions imposed by 
the karar on his predecessor, except perhaps 
where he himself has agreed in that karar to 
be bound by those restrictions whenever he 
succeeded to the stanom. In Ramachandra 
Aiyar’s book on Malabar Law, page 11!, it is 
said, quoting Second Appeal Nos. 766 of 1880 
and Second Appeal Nos. 664 of 1282, that 
“unless the karnavan consent to surrender 
his ordinary functions, the Court ought rot 
to impose conditions upon him as regards 
acts of fnture management.” The lower 
Court seems to have thought that a tarwad 
was like a temple and the Court has practical- 
ly settled a scheme for the management of 
the plaint tavazht removing the defendants 
Nos. l and 2 from their positions (which it 
considered analogous to the positions of 
trustees of a temple) and has appointed the 
6th defendant as manager as the fittest man 
for the office. Two or three unreported cases 
have been cited before us in which by consent 
of all parties this Court passed decrees for the 
future management of tarweds. I do not think 
those cases oblige us to hold that every 
junior member of a tarwad could bring a 
suit for settling schemes for the manage- 
ment of his tarwad properties and for the 
removal by Court from the office of mana-’ 
ger of a person whose rights to so manage are 
founded solely on a family karar. The Legis- 
lature has passed special Acts for the pro- 
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tection of the estates of minors and lunatics 
and of temples and mosques and has enact- 
ed provisions in the Civil Procedure Code 
for bringing suits with the consent of the 
Advocate-Generalor the Collector to settle 
schemes of management for temples and 
mosques and has passed Acts for winding 
up registered and other companies, As 
regards private trusts also, section 34 of 
the Trusts Act gives a trustee power “to 
apply by petition toa principal Civil Court 
of original jurisdiction for its opinion, 
advice or direction on any present questions 
respecting the management or adminis- 
tration of the trust property other than 
questions of detail, difficulty or import- 
anes.” I am not disposed to encourage 
the notion that suits in the nature of those 
mentioned in section 14 of Act XX of 1863 
can be brought for the removal of private 
managers of farwards or other private estates 
as if those estates were religious and 
charitable institutions. Even a suit under 
section 14 can be brought only after obtain- 
ing the sanction of the District Court under - 
section 18. I would, therefore, hold that the 
suit, so far as it prays for the removal 
of the 2nd defendant from his post of 
manager, is totally misconeeived and must 
be dismissed, 

As regards the prayer for diresting the 
2nd defendant to submit accounts of his 
management and for making him conform 
to the terms of the karar, the plaintiffs 
(junior members) cannot be allowed to 
maintain sucha suit. 

The 2nd defendant was, no doubt, bound 
to account to the Ist defendant under the 
karar (lst defendant also representing the 
tavazha in Courts of Justice as de jure 
karnavan), but a suit on behalf of the 
tavazht to enforce those obligations of the 
2nd defendant under the karar oan be 
breught only by the de jure karnavan, the 
lst defendant, and cannot be brought “by 
the plaintiffs. Unless the karnavan him- 
self is disabled from suing to recover pos- 
session of or obtain other relief regarding 
the tarwad property (as in a case where 
the property was alienated by himself to 
a stranger), an anandravan cannot be 
allowed to sne on behalf of the tarwad for 
the relief claimable by the tarwad in 
respect of the tarwad property, “nor can 
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‘he be allowed to sue fora mandatory in- 
junction requiring the karnavan to act in a 
- particular way, for that would be to ask 
the Court to substitute its discretion for 
his.’ I would, therefore, allow the appeal 
of . the 2nd defendant and dismiss the 
plaintiff's suit wholly against him. . The 
parties will bear their respective soste in this 
appeal and the 2nd defendant will bear his 
own costs in the-lower Court, as his conduct 
has been contumacious throughout towards 
the lst defendant, the de jure karnavan. 


Lastly, we come to the Appeal No. 200 
of 1914 filed by.the Ist plaintiff and to the 
contentions of the 5th defendant as res- 
pondent in respect of their supersession by 
the 6th defendant. As I have-held that the 
lower Court’s removal of the 1st defendant 
from hia position fas a karnavan with the 
powers limited by the family karar) cannot 
be sustained, it becomes unnecessary to deal 
with the contentions of the lst plaintiff and 
the 5th defendant in detail, I shall only 
quote a few passages from a very learned 
sontribution to, the Madras Law Journal 
(Volume XI) page 187, with which I agree. 
“In some cases the Court, while it makes 
a decree to remove a karnavan, also ap- 
points another as karnavan, generally, the next 
senior member, but sometimes if pronounces 
him to be unfit for the office and appoints 
some other member. Sometimes it even 
appoints two members. It seems to us 
that this is illegal and that the Court has 
no power to do so. When the Court 
removes the karnavan, the next eldest mem- 
ber of thetarwad is by right entitled to 


succeed. He requires no appointment by - 


the Court and the Court has, therefore, no 
power to appoint him. The right to the 
karnavanship goes by nature to each member 
in succession and the Court has no power to 
disturb the order....And any misconduct 
before his .succession to office in relation 
to the tarwad- properties is ne ground 
to deprive him of his office. The appo nt- 
ment of two persons as karnavan is equally 
unjustifiable.” 


I would, in the result, dismiss this appeal, 
the parties bearing their own respective 
costs, except the costs of the 6th defendant 
(who shall get his costs - one set) in both 
Courts out of the estate. 3 
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NAPIER, J—I entirely agree with the 


' findings of fact arrived at by my learned 


brother and the law as laid down by him 
with regard to the position of the lat defend- 
ant, the de jure karnavan, and also in the 
view that no suit will lie to remove a karar 
manager who is not the dejure karnavan, I 
have had some doubt whether the plaintiff 
could not bring a suit against the latter on 
the karar, I will not say that, if a right 
was reserved by a karar to any signatory to 
bring a suit, it could not be enforced; but I 
agree with my learned brother that in the 
absence of such a special provision the proper 
person to enforce the karar against the 
karar manager is the de jure karnavan. 
T agree in the decrees and the orders for costs 
proposed by my learned brother. 
Appeal dismissed. 
Y. R.P. 


LOWER BURMA CHIEF COURT, 
Insotvency Case No. 32 or 1912, 
- June 12, 1916. 
Present:—Mr. Justice Young. 
In the matter of KO SHWE GYA — 
INSOLVENT. 

Presidency Towns Insolvency Act (III of 1909), s. 17 
—Pendency of insolvency proceedings—Leave of Court 
for application to arrest insolvrent— Efect of refusal of 
discharge on protection order. 

The refusalofa discharge is a final disposal of a 
petition of insolvency and after such refusal pro- 
ceedings are no longer pending. [p 520, col. 1.] 

The protection order is ipso jacto vacated by a 
refusal of discharge, and hence no leave under 
section ?7 of the Insolvency Act is necessary for an 
application to arrest the insolvent under a decree. [p. 
520, col. 1.] : Š 

Mr. N. N. Sen, for the Insolvent. 

Mr.- Broadbent, for the Decree-holder, 

JUDGMENT. —This is an application 
in insolvency arising out of an application 
on the Original Side to arrest under a 
decree the respondent, who is an insolvent 
whose discharge has been refused but 
whose protection order has not been san- 
celled, the applicant not having obtained 
the leave of the Insolvency Conrt under 
section 17 of the Insolvency Act. The 

main question is whether the insolvensy 
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proceedings can still be considered to be 
pending; if not, no leave is required under 
section 17 and the protection order which 
only enures till the final disposal of the 
matter of his insolvency (Form 66) is 
avoided by the mere refusal of his discharge, 
questions which sitting on the Original 
Side I had no jurisdiction to determine. 
In my opinion the refusal of a discharge 
is a final disposal of the matter of an 
insolvency and proceedings are no longer 
pending. An insolvent whose discharge has 
been refused has under section 42 no right 
to apply again for a discharge: all that 
he can do is after a certain lapse of time 
to apply. to the Court for permission to 
make such application and, in my opinion, 


the proceedings are closed unless and until ` 


he obtains such permission. The refusal 
of a discharge is, I consider, as final a 
disposal of the matter of an insolvency as 
isa decreeina suit. The protection order, 
therefore, is #pso facto vacated by such 
refusal and as proceedings are no longer 
pending no leave is requisite under section 
17, and the proceedings on the Original 
Side continue. 


Application rejected, 


CALCUTTA HIGH COURT. 
ÅPPEALS From APPELLATE Decrees Nos, 1189, 
1862, 1863 anp 1864 oF 1914, 
January 26, 1917. 
Present:-—Mr. Justice Fletcher and 
Mr. Justice Richardson, 
BARODA CHARAN DHAR-— PLAINTUFF— 
APPELLANT 
VETEUS 
ERSHAD KHAN AND otners—DEFENDANTS 


— RESPONDENTS. 

Mortqage-decree—Egecution—Patni, sale of—Pur. 
chasers right to override interest of purchaser in 
execution of rent-decree—Non-regis’ration of purchasers 
name at landlord’s sherista, effect of —Bengal Patni 
Taluk Regulation (VIII of 1819). 
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A mortgaged patm was sold in esecution of a rent- 
decreo against the patnidar and purchased by his 
son who, however, did not take any steps to annul 
tho mortgage The mortgagee then instituted a suit 
on the mortgage to which the mortgagor’s son was 
also made a party, and in execution of the mortgage- 
decroo the decree-holder himself purchased tho patni: 

Held, (1) that the interest acqnired by the pur- 
chaser ab the sale in excention of the rent-decree 
was bound by the mortgage-decree and was over- 
ridden by the interest that was acquired by the 
mortgagee by his purchase in execution of the 
mortgage-decree; [p 521, col. 2 ] 

(2) that the title of the mortgagee-purchaser was 
not affected by the fact that his purchase was not 
registered at the zemindar’s sherista unless and until 
the zemindar chose to exercise the powors given to 
him by Regulation VIII of 1819. [p. 521, col. 2.] 


Appeals against the decrees of the Officiat- 
ing Snbordinate Judge, Chittagong, dated 
the 8rd January 1914, affirming those of the 
Monsif, Fatikcheri, dated the 5th Desem- 
ber 1912. 

FACTS of the case appear from 
judgment and argument. 


Babn Mohendra Nath Roy (with him Baba 
Khitish Chandra Sen), for the Appellant.— 
The question in this appeal is whether 
the plaintiff is entitled to rent as patnidar. 
This paint was mortgaged to the plaintiff by 
K. and after the plaintiff's mortgage, the 
zemindar obtained a decree for arrears of 
rent against K. and put up the property 
to sale under the Bengal Tenancy Act. 
The paini was purchased by K’s son. The 
purchaser took no steps to annul the 
mortgage. Then the plaintiff sued upon 
his mortgage and got a decree, having made 
the purchaser a party thereto. Under the 
Bengal Tenancy Act the purehaser of a 
tenure in execution of a decree for rent has 
a prior right over a mortgagee and has the 
power of annulling the mortgage; if he does 
not do so, he becomes a mere purchaser 
and nothing more. He has no right to set 
up a higher title than the plaintiff's. He 
has the right to redeem only. Refers to 
section 159, Bengal Tenancy Act. The pur- 
chaser (defendant No. 25) takes subject to 
‘protected interest? with power to annul 
‘encumbrance.’ The mortgage is an encum- 
brance, zide section 161, Bergal Tenancy Act; 
the purchaser has a right to annul it, 
vide section 167, Bengal Tenancy Act. A 
purchaser under section 159 who has not 
taken steps under section 161 becomes an 
ordinary purchaser: Banbihari Kapur y.Khetra 


the 
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Pal Singh Roy (1). Beyord the right to 
redeem the purchaser cannot say that the 
plaintiff has not got the right to the-puinz by 
hia sale and become the patnidar, 


The second point is the omission of the 
plaintiff to furnish security and get his 
name registered did not take away his right. 
When the plaintiff failed to furnish security 
to the zemindar, the zemindar could take 
possession of property and manage it on the 
plaintiff's behalf under the Regulations. In 
sections 5 and 7 of Regulation VIII of 


1819 drastic steps ara laid down for the ` 


zemindar, but the plaintiff’s purchase could 
not become ineffectual on account of his 
failure to furnish security. 


Babu Probodh Chandra Das, for the Re- 
spondents.—The plaintiff must prove that he 
has a right to receive rent. He has not 
complied with sections 5 and 6 of the Patni 
Regulation. The zemindar has recognised 
my paint in toto. Unless the mortgagee has 
completed his title to the land, he cannot geta 
decree. Reads sections 4, 5 and 7 of the Patni 
Regulation. a 


(Fretcuer, J—The zemindar has not sent 
his sazawal]. 


The plaintiff has to show that his title 
is complete. He will have to show that he 
is in possession before he can get rent. 

Babu Mohendra Nath Roy replied. 


JUDGMENT, . 


Frercugr, J.—This isan appeal from a 
decision of the learned Officiating Subordi- 
nate Judge of Chittagong dated the 3rd 
January 1914, affirming the decision of the 
Munsif of Fatikcheri. The suit was brought 
for rent. The question in debate in 
the present appeal is whether the plaintiff 
is entitled to rent as a patnidar. The 
paint was mortgaged to the plaintiff by 
one who, in the course of these proceedings, 
has been called K., Subsequent to this 
mortgage the zemindar obtained a decree for 
rent against K. under the Bengal Tenancy 
Act. Inthe sale that followed, the patni 
was purchased by the defendant No, 25 inthe 
present suit, who isthe son of K., on the 12th 
November 1904. Defendant No. 25 took no 
steps for annulling the mortgage uuder the 


. (1) 18 Ind, Cas. 785; 38 Ç. 928; 16 C. W. N. 269, 
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provisions of the Bengal Tenancy Act. Sab- 
sequently, a suit was brought by the plaintiff 
on his mortgage to which suit both K. 
and the present defendant No. 25 were 
parties. A decree was passed in that suit, 
the property was sold in execution and 
purchased by the plaintiff himself on the 
7th June 1906. The judgment in the 
mortgage suit as well as the decree both 
have been read to us. The only defend- 
ant who appeared in the suit brought by 
the plaintiff on his mortgage wasa mort- 
gagee whose mortgage was subsequent to 
the mortgage of the plaintiff and the suit 
was decreed as against the defendants. 
There is no doubt about that from the terms 
of the judgment. The present defendant 
No, 25 did not appear at the hearing of 
that suit, though he was made a party in 
order to bind any interest that he had. 
The decree directed the original mortgagor 
to pay the money into Court and in de- 
fault the property was directed to be brought 
to sale. That decree for sale, in the view 
of the lower Appellate Court, did not bind 
the interest of the defendant No. 25. In 
that view, I am unable toagree, It is quite 
clear that, in default of the original mort- 
gagor paying the money into Court, the 
property itself was directed to be sold 
which would bind the present defendant 
No. 25 as wellas any other defendant to 
the suit. The plaintiff by his purchase in 
execution overrode the interest that had 
been acquired by the defendant No, 25 by 
his purchase at the sale in execution of the 
decree for rent. The view taken by the 
learned Judge of the Court below that the 
mortgage decree did not bind the defend- 
ant No, 25 is, in my opinion, manifestly 
wrong. 

The next point that has been raised is 
one under the terms of the Patni Regulation. 
The plaintiff's purchase was not registered 
at the landlord’s sherista and, therefore, it 
is said that he has no title to the property. 
That is unsupported either by the terms of 
the Regulation or by any judicial authority. 
The remedy that is given to the landlord 
by the terms of the Regulation in the event 
of the purchaser tailing to register and pay 
the landlord’s fee is stated in section 7 uf the 
Regulation, that is, that the landlord may 
send an officer of his own to take possession 
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of the property and collect the rent and 
until the purchaser conforms to the prescrib- 
ed form, the Regulation constitutes the 
zemindar a trustee for the purchaser. No 
steps were taken by the zemindar in the 
present case in this respect and the plaintiff 
at the sale in -execution of his mortgage- 
decree bought an interest thatis declared 
by the terms of the Regulation to be trans- 
ferable. The fact that he was not registered 
unless and until the zemndar chose to 
exercise the powers given to him by the 
Regulation does not, in any way, affect his- 
title. In my opinion, the decisions of both 
the Courts below are wrong and they ought 
to be set aside and a judgment entered in 
favour of the plaintiff for the amount sued 
for, together with costs both in this Court 
as wellasin the Courts below. The deere- 
tal amount will bear interest at the rate of 
six per cent. per annum from dth .Decem- 
ber 1912 until realization. 
RICHARDSON, J.—I agree, 


Nos. 1862, 1863 anp 1864. 


: The judgment delivered in Appeal No. 
1189 will apply to these appeals also. 
They are accordingly decreed on the same 


terms. 
Appeals allowed. 





PATNA HIGH COURT. 
Sugan Crvit Appeat No. 609 or 1916 
AND 
Apu prom ORIGINAL Oxper No. 127 or 19 6. 
January 9, 1917. 
= Present:—Mr. Justice Atkinson. 
SHANKAR LAL—Puarntivr— 
APPELLANT 
versus 
BANKEY BIHARI SIN GH—Dzrenpant— 
RESPONDENT. 

Civil Procedure Code (Act F of 1908), O. XLI, r. 22 
Appeal, whether can be heard within one month of 
service of.notice—Appellate Court, duty of—Cross- 
objections, right to file, nuture of. 

The right to file cross-objections given by Order 
XLT, rule 22, is a right absolute in character, and the 
hearing of an appeal cannot be advanced so as to 
defeat “the provisions ofthat rule Therefore, an 
Appellate Court has no power to hear an appeal 
within one month of the service of notice on the 
respondent. [p. 528. col. 1.] 

- Sundaram v.. Annangar, 18 M. 492; 4 Ind. Deo. 
(wos) 1055, relied upon. = - ` 
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of the 


Appeal from a decision and.order . 
Sth 


District Judge, Patna, dated the 
February 1916. 

_ Messrs. Kailash Patt and Seveshardyal, for 
the Appellant. 

Messrs. Harnandan Sahay and Baidyanath 
Narain Singh, for the Respondent. 

JUDGMENT.—This second appeal and 
miscellaneous appeal come before me from 
the decision of the District Judge of 
Patna granting a decree ex parte under 
Order XLI, rule 17, which varied or 
modified the order of the Munsif of the Ist 
Court of Patna, dated the 16th September 
1915. The plaintiff was respondent in the 
appeal and the defendant was the appellant. 
Notice of appeal was served on the 28rd 
January 1915 against the decision of the 
Munsif, and the appeal was set down 
for hearing for the 17th February, that 
is, within one month from the date when 
the notice of appeal was served; and on 
the 18th February 1916 the decree was 
granted ea parte on the failure of the 
respondent to appear, 


It is contended now that,’ inasmuch 
as the appeal was listed within one month 
from the date of the service of the notice 
of appeal, the Judge had no jurisdiction 
to hear the appeal; and that contention is 
based upon the interpretation which is sought 
to be given to Order XLI, rule 22, clanse 
(1). That rule grants to the respondent 
in an appeal the right to make any 
cross-objection to the decree which he 
could have taken by way of appeal, 
provided he files such objection in the 
Appellate Court within one month from 
the date of service on him or his Pleader 
of the notice of ‘appeal. It is plain to 
demonstration in this case that the 
ex parte decree was granted and the 
appeal heard within one month 
from the date of the service of notice 
of appeal, and thus the right given by 
Order XLI, rule 22, clause (1), to the 
respondent to file cross-objections has been 
ignored. In this case there was an 
obvious point wich was open to the 
respondent to take by way of srocs- 
objection, which could have been taken 
on appeal had he heen an appellant. And 
thus it »ppears to me to be a case to 
which Qrder XLI, -rule 22, does apply, 
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‘Pal Singh “Roy (1). Beyond the right to 
redeem the purchaser cannot say that the 
plaintiff has not got the right to the- paint by 
‘hia sale and become the patnidar. 


The second point is the omission of the 
plaintiff to furnish security and get his 
pame registered did not take away his right. 
When the plaintiff failed to furnish security 
to the zemindar, the zemindar could take 
possession of property and manage it on the 
plaintiff’s behalf under the Regulations. In 
sections 5 and 7 of Regulation VIII of 
1819 drastic steps are laid down for the 
zemindar, but the plaintiff’s purchase could 
not become ineffectual on account of his 
failure to furnish security. 


Babu Probodh Chandra Das, for’ the Re- 
spondents.—The plaintiff must prove that he 
has a right to receive rent. He has not 
complied with sections 5 and 6 of the Patni 
Regulation. The zemindar has recognised 
my paint in toto. Unless the mortgagee has 
completed his title to the land, he cannot get a 
decree. Reads sections 4, 5 and 7 of the Patni 
Regulation. ii 


(Fuetcuer, J.—The zemindar has not sent 
his sazawal J, 


The plaintiff has to show that his title 
is complete. He will have to show that he 
is in possession before he can get rent. 

Babu Mohendra Nath Roy replied. 


JUDGMENT. 


FLETCHER, J.—This isan appeal from a 
decision of the learned Officiating Subordi- 
nate Judge of Chittagong dated the 3rd 
January 1914, affirming the decision of the 
Munsif of Fatikcheri. The suit was brought 
for rent. The question in debate in 
the present appeal is whether the plaintiff 
is entitled to rent as a painidar, The 
paini was mortgaged to the plaintiff by 
one who, in the course of these proceedings, 
has been called K., Subsequent to this 
mortgage the zemzudar obtained a decree for 
rent against K. under the Bengal Tenancy 
Act. Inthe sale that followed, the patni 
was purchased by the defendant No. 25 in the 
present suit, who isthe son of K., on the 12th 
November 1904. Defendant No. £5 tock no 
steps for annulling the mortgage under the 


" (2) 18 Ind. Cas. 785; 38 O. 923; 16 O, W. N. 259, 
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provisions of the Bengal Tenancy Act. Sub- 
sequently, a suit was brought by the plaintiff 
on his mortgage to which suit both Z. 
and the present defendant No. 25 were 
parties. A decree was passed in that suit, 
the property was sold in execution and 
purchased by the plaintiff himself on the 
7th June 1906. The judgment in the 
mortgage suit as well as the decree both 
have been read to us, The only defend- 
ant who appeared in the suit branght by 


~ the plaintiff on his mortgage wasa mort- 


gagee whose mortgage was subsequent to 
the mortgage of the plaintiff and the suit 
was decreed as against the defendants. 
There is no doubt about that from the terms 
of the judgment. The present defendant 
No. 25 did not appear at the hearing of 
that suit, though he was made a party in 
order to bind any interest that he had. 
The decree directed the original mortgagor 
to pay the money into Court and in de- 
fault the property was directed to be brought 
to sale. That decree for sale, in the view 
of the lower Appellate Court, did not bind 
the interest of the defendant No. 25. In 
that view, I am unable toagree. It is quite 
clear that, in default.of the original mort- 
gagor paying the money into Court, the 
property itself was directed to be sold 
which would bind the present defendant 
No. 25 as wellas any other defendant to 
the suit. The plaintiff by his purchase in 
execution overrode the interest that had 
been acquired by the defendant No. 25 by 
his purchase at the sale in execution of the 
decree for rent. The view taken by the 
learned Judge of the Court below that the 
mortgage decree did not bind the defend- 
ant No, 25 is, in my opinion, manifestly 
wrong. 

The next point that has been raised is 
one under the terms of the Patni Regulation. 
The plaintiff's purchase was not registered 
at the landlord’s sherista and, therefore, it 
is said that he has no title to the property. 
That is unsupported either by the terms of 
the Regulation or by any judicial authority. 
The remedy that is given to the landlord 
by the terms of the Regulation in the event 
of the purchaser failing to register nnd pay 
the landlord’s fee is stated in section 7 of the 
Regulation, that is, that the landlord may 
send an officer of his own to take possession 
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of the property and collect the rent and 
until the purchaser conforms to the prescrib- 
ed form, the Regulation constitutes the 
zemindar a trustee for the purchaser. No 
steps were taken by the-zemindar in the 
present case in this respect and the plaintiff 
at the sale in -execution of his mortgage- 
decree bought an interest thatis declared 
by the terms of the Regulation to be trans- 
ferable. The fact that he was not registered 
‘unless and until the zemindar chose to 
exercise the powers given to him by the 


Regulation does not, in any way, affect his- 


title. In my opinion, the decisions of both 
the Courts below are wrong and they ought 
to be setaside and a judgment entered in 
favour of the plaintiff for the amount sued 
for, together with costs both in this Court 
as wellasin the Courts below. The desre- 
tal amount will bear interest at the rate of 
six .per cent. per annum from 5th .Decem- 
ber 1912 until realization. 

RICHARDSON, J.~I agree. 


a Nos. 1862, 1863 anp 1864. 


: The judgment delivered in Appeal No. 
1189 will apply to these appeals also. 
They are accordingly decreed on the same 


terms. 
Appeals allowed. 





PATNA HIGH COURT. 
Ssconp Crvin Appeat No. 609 or 1916 
AND 
APPEAL FROM ORIGINAL Orpen No. 127 or 19 6. 
January 9, 1917. 


= Present: —Mr. Justice Atkinson. 
SHANKAR LAL—Puatstive— 
APPELLANT 
versus 
BANKEY BIHARI SIN GH—Dzrenpant— 
RESPONDENT. 


° Ctvit Procedure Code (Act V of 1908), O. XEL, r. 22 
Appeal, whether can be heard within one month of 
service óf notice--Appellate Court, duty of—Cross- 
objections, right to file, nature of. 

The right to file cross-objections given by Order 
XLT, rule 22, is a right absolute in character, and the 
hearing of an appeal cannot be advanced so as to 
defeat ‘the provisions of that rule Therefore, an 
Appellate Court has no power to hear an appeal 
within one month of the service of notice on the 
respondent. [p. 528. col. 1.] 

- Sundaram v.. Annangar, 13 M. 492; 4 Ind Dee, 
(x--s.) 1055, relied upon. = - : 
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Appeal from a desision and.order. of the 
District Judge, Patna, dated the 8th 
Febrnary 1916. 

. Messrs. Kailash Patt and Seveshardyal, for 
the Appellant. 

Messrs. Harnandan Sahay and Baidyanath 
Narain Singh, for the Respondent. 

JUDGMENT.—This second appeal and 
miscellaneous appeal come before me from 


the decision of the District Judge of 
Patna granting a decree ex parte under 
Order XLI, rule 17, which varied or 


modified the order of the Munsif of the lst 
Court of Patna, dated the 16th September 
1915. The plaintiff was respondent in the 
appeal and the defendant was the appellant, 
Notice of appeal was served on the 28rd 
January 1915 against the decision of the 
Munsif, and the appeal was set down 
for hearing for the 17th February, that 
is, within one month from the date when 
the notice of appeal was served; and on 
the 18th February 1913 the decree was 
granted ez parfe on the failure of the 
respondent -to appear. 


It is contended now that,” inasmuch 
as the appeal was listed within one month 
from the date of the service of. the notice 
of appeal, the Judge had no jurisdiction 
to hear the appeal; and that contention is 
based upon the interpretation which is sought 
to be given to Order XLI, rule 22, clanse 
(1). That rule grants to the respondent 
in an appeal the right to make any 
cross-objection to the decree which he 
could have laken by way of appesl, 
provided he files such objection in the 
Appellate Court within one month from 
the date of service on him or his Pleader 
of the notice of appeal. It is plain to 
demonstration in this case that the 
ee parte decree was granted and the 
appeal heard within one month 
from the date of the service of notice 
of appeal, and thus ibe right given by 
Order XLI, rule 22, clause (1), to the 
respondent to file eross-objections has heen 
ignored. In this case there was an 
obvious point wich was open to the 
respondent to take by way of oross- 
objection, which could have been taken 
on appeal had he been an appellant. And 
thus it »ppears to me to be a case to 
which Qrder XLI, rule 22, does apply, 
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But the construction of this Order and 
rule have been the subject-matter of a 
judicial decision in the Madras Presidency 
and the decision. reported as Sundaram v. 
Annangar (1) has never been impeached in 
any other Court throughout India. In fact, 
it almost occupies the unique position of 
being unchallenged in any High Court 
of India, and, therefore, I assume that 
it is a decision on a question of practice 
which is obviously clear and in conformity 
with the general principles of the con- 
struction of the Code of Civil Procedure. 
In that case the very same point as here 
was taken, and the Court, composed of 
the Chief Justice, Sir Arthur Collins 
and Mr. Justice Weir, held that the 
right of filing a cross-objestion given by 
Order XLI, rule 22, was a right absolute 
in character, and that the hearing of the 
appeal cannot be advanced so as to defeat 
the provision contained in the 


construction of the Order and rule iteelf 
clear and right; and I adopt the principle 
laid down by that decision and make it 
the basis of my judgment in this case. 
In: Woodroffe’s Code of Civil Procedure at 
page 1255, the author also accepts the 
decision in Sundaram v. Annangar(1) as being 
a decision laying down the recognised rule of 
practice. 

Therefore, in this case we have the 
hearing of the appeal expedited before 
the month allowed to the respondent to 
file the cross-objection had expired. In 
my view the learned Judge had no juris- 
diction to entertain the appeal on the 
18th February, and that, therefore, if for 


` no other reason, the order which he made 


on that day must be set aside. Having 
discovered what had happened the re- 


spondent filed a petition on the 28th 
February pointing out these matters to 
the learned Judge in clause 3 of his 


petition, specifying the reasons for his 
non-appearance on the appointed date for 
the hearing of the appeal, and alao 
alleging that the appeal was barred by 
limitation of time; three distinct grounds 
get out in the-petition why the Judge should 
set aside the ex parte decree and restore the 
appeal. However, the learned Judge, without 


(1) 18 M. 492;-4 Ind, Deo, (N. s. 1055, 
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rule. It 
appears to me to be on the ordinary. 
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hearing the parties -in his chamber, -on 
the following day, the 29th February, made 
the following order:— 

` It is idle to issue- notices in this case. 
The canse shown is that the petitioner 
was in sufficiently good health to instruct 
a friend to take steps to defend the 
appeal. That friend failed to take the 
necessary steps. The respondent was not 
prevented by sufficient reason from appearing. 
The application is rejected.’ 

Well, a more cursory and unsatisfactory 
consideration could hardly have been given 
to the case in my opinion. The Judge 
completely ignored a vital ‘matter for his 
consideration, which went to the essence 
of his jurisdiction to hear the appeal and 
decide the case. I think it would be not only 
wrong in point of law but a miscarriage 
of justice if this order was allowed to 
stand. Accordingly I shall set aside the 
order of the 29th February 1916, and I will 
set aside the ex parte decree pronounced on the 
18th February 1916, and I will direct that 
the appeal be restored and re-heard de novo, 
and that the plaintiff-respondent sball be 
entitled within one week of the date of the 
record reaching the District Court to file 


whatever cross-objection to the decree 
that he may be advised to file. The 
defendants will pay the costs of this 


appeal and the costs in the lower Court, 
Appeal allowed; Ouse remanded. 





CALCUTTA HIGH COURT. 
Appeas FROM APPELLATE Decrees Nos. 14 
AND 54 or 1915. 


z February 8, 1917. 


Present:— Mr. Justice Fletcher and 
Mr. Justice Richardson. 
In No. 14 or 1915 
RAM KUMAR CH OWDHURY—Derenoaxr 
No. l4-— APPELLANT 
VETSUS 
RAMESHWAR SAHA AND oTHERS— 
PLaIntiFFS RESPONDENTS, 

In No. 54 or 1915 
RAMESHWAR SABA AND OTHERS— 
PLAINTIFFS— APPELLANTS 
VETSUS 
RAM KUM `R CHOWDHURY ANU orders 


— DEFENDAN t3— RESPONDENTS. . 
“Bengal Tenancy Act (VIII B. C. of 1885), ss. 86, ch 
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(6), object of—Transfer of Properly Act (IV of 1882), 
s. 60—Occupancy holding, non-transferable, purchaser 
of portion of, recognised by landlord, rights of, as against 
mortgagee of holding. 

The interest acquired by the purchaser in execution 
of a money-decree of a portion of 2 non-transferable 
occupancy holding, which was subject to a mortgage, 
remains subject to the mortgage, notwithstanding that 
the purchase is consented to and the purchaser 
recognised by the landlord. [p. 525, col. 1.] 


Such purchaser has, however, the right io redeem 
the mortgage to the extent of the interest acquired 
by him. [p. 525, col. 1.] 


Dayamoyt v. Ananda Mohan Roy Chowdhwi, 27 Ind. 
Cas. 61;42 0. 172; 18 C. W. N 971; 20 0. L. J. 62; 
Radha Kant Chakravarti v. Ramananda Shaha, 18 Ind, 
Cas. 698; 16 C. W. N. 475; 15 C. L. J. 369; 39 0. 518, 
reforred to. 

Per Richardson, J—-Section 86, clause (6) of the 
Bengal Tenancy Act, was introduced for the purpose 
of invalidating surrenders made so as to defeat the 
claims of incumbrancers. [p. 526, col. 2,] 


Appeals against the decree of the District 
Judge, Tipperah, dated the 14th September 
1914, confirming those of the Subordinate 
Judge, Tipperah, dated the 27th June 
1913. 


FACTS material to the report will 
appear from the following extract from 
the judgment of the District Judge, Tip- 
perah:— 


“These two appeals being from the 
same judgment have been heard together. 
The plaintiffs’ case in the lower Court 
was that defendant No. 1 Jamaraddi, and 
Salamaddi and the widow of Ujir Moham- 
mad executed a mortgage-bond in Asar 
1306 in favour of plaintiffs Nos. 1, and 
2, who brought a suit on the bond and 
in execution of the deeree bought the 
land and took possession, but were dis- 
possessed in 1317 by defendant No. 14, 
who said that he had bought plots Nos, 
l to 8 and 10, 12 and part of plot No. 
13 on 24th February 1903 jn execution 
of a decree obtained on a simple bond, 
dated 10th Ohattra 1304, against the heirs 
of Ujir Mohammad and Salamaddi and 
defendant No, 1, on which he had brought 
a suit and taken delivery of possession 
on 28th March 1906, when he had heen 
recognized by the landlord and had been 
in possession ever since. 


The lands in suit are raiyati lands not 
transferable by custom, It is proved that 
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defendant No. 14 has been reeognized by 
the landlord, It is argued that the defend- 
ant does not stand in the shoes of the 
mortgagor and so he is not estopped from 
raising the question of transferability. 


The cases quoted are Agarjan Bibi v. 
Pananlla (1) and Radha Kant Ohakravarti v, 
Ramananda Shaha (2). The defendant tries 
to distinguish these cases in his favour, saying 
that there is a difference between a voluntary 
and an involuntary transfer, In this case, 
however, no independent settlement was got 
by the defendant from the landlord. The set- 
tlement was in accordance with the previous 
purchase and not in spite of it. 


The next point urged is that the plaint- 
iff is entitled to force the defendant to 
redeem the whole property and not merely 
the defendant’s interest, and thatthe Court 
bas no right to. break up the plaintiff’s 
right which was indivisible, 


The matter, however, seems to have been 
settled by the decision reported as Gangadas 
Bhattar v. Jogendra Nath Mitter (3). The 
defendants are not bonnd to redeem the 
entire mortgage but only to tbe extent of 
the interest bought by them.” 

In the result, both the appeals were dis- 
missed, whereupon these second appeals were 
preferred to the High Court. 


Dr. Sarat Chandra Basak and Babu Bipin 
Chandra Bose, for the Appellant. 

Babu Dwarka Nath Chakravarty and 
Sasadhar Roy, for the Respondents. 


JUDGMENT. 


Fietcusr, J.— These are two appeals, one 
by the defendant No 24 and the other by the 
plaintiffs, 

The point that arises is as follows:— 
Three brothers and one Seni Bibi mort- 
gaged to the plaintiffs the land in the 
schedule to the plaint for Rs. 400. The 
mortgagees subsequently obtained a decree 
or their mortgage and brought the pro- 
perty to sale in execution and purchased 


(1) 6 Ind. Cas. 452; 14 C. W. N. 779; 37 0..687; 12 
O. L.J. 169. 

(2) 13 Ind. Cas, 698; 16 O. W. N. 475; 15 C. L. J, 
369; 39 O. 513. 

(3) 11 O, W. N. 403; 5 O. L, J. 315, 
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themselves. Prior to this the defendant 
No. 14 purchased in execution of a money- 
-decree against the three brothers a portion 
of the property and obtained the land- 
lord’s consent to the transfer to him, as 
the property consists of a non-transferable 
occupancy holding. It is said that the 
plaintiffs cannot recover against the defend- 
ant No 14, as" the interest he holds is 
not derived from the three brothers but 
isa new interest created by the landlord. 
This clearly is not so. At the time that 
the landlord gave his consent, it was 
wholly unnecessary and that consent unneces- 
sarily taken cannof deprive the plaintiffs 
ofa portion of the property comprised in the 
mortgage. 

The appeal of the deferdant No. 14 is, 
therefore, dismissed. 

The appeal by the plaintiffs is also 
equally ill-founded. As regards the partial 
redemption allowed by the learned Judges, 
this is clearly correct having regard to the 
terms of section 60 ofthe Transfer of Pro- 
perty Act, $ 

The other point is that the learned Judges 
in the lower Courts were wròng in their 
methods of apportionment and redemption 
should not have been allowed to the 
defendant No. 14 on payment of the amount 
fixed by the Courts below. I see no 
reason to suppose that the apportionment 
has been made on a wrong principle as 
suggested. 

Both the appeals accordingly fail and must 
be dismissed with costs. 


RICHARDSON, J.—As to the appeal of the 
defendant No. 14, the question raised appears 
to me to turn on the trao nature of the 
transaction to which he was a party. The 
holding is a non transferable occupancy 
holding. The defendant No. 14 purchased 
a portion of ib in execution of a decree 
for money against the original tenants. 
On the part of the latter this transfer 
was an involuntary transfer, but as they 
took no steps to have the sale set aside 
the transfer was binding as against them 
[Dayamoyt v. Ananda Mohan Roy Chow- 
dhuri (4) |. Nevertheless as they remained 
in possession of the remainder of the 


(4) 27 Ind. Cus. 61; 42 C. 172; 18 U. W. N. 971; 20 
0. L. J. 62. 
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holding, there was no abandonment 
on their part and as between them and 
the landlord, the original tenancy subsist- 
ed The landlord, therefore, was not ina 
position without their concurrence to create 
in favour of the defendant No 14 a new 
holding consisting of the part of the original 
holding which he had purchased. Their 
consent to such an arrangement would be 
tantamount to a surrender of the holding 
to the landlord, in order that it might 
be re-granted in part to themselves and 
in part to the defendant No. 14. But at 
the date of the latter’s purchase, the entire 
holding was mortgaged to the plaintiffs 
and the incumbrance was secured by a 
registered instrument, That being so, the 
surrender of the holding or any part of 
it to the landlord without the consent of 
the plaintiffs was invalid under clause (6) 
of section 86. That clause was clearly 
introduced for the purpose of invalidating 
surrendera made so as to defeat the claims 
of ineumbrancers. It follows that the in- 
terest in the holding acquired by the 
defandant No. 14 is subject to the plaintiffs’ 
mortgage and his appeal fails. if the 
reasoning is not quite the same, in so far 
as it depends on the application of clause 
(5), section 86, the result at any rate 
is in accordance with that arrived at by 
the majority of the Judges in the case of 
Radha Kunt Chakravarti v. Ramananda 
Shaha (2). 


As to the appeal of the plaintiffs, 1 agree 


. that it fails. 


Appeals dismissed. 


PATNA HIGH COURT, 
Civit Revision No. 200 or 1916, 
January 11, 1917, 

Present: —Mr Justice Atkinson. 
Musammat RAJA KU MAR— PLAINTIF — 
APPELLANT 
versus 
FATEH BAHADUR LAL—Derenvayt— 


: Opposite Parry. 

Limitation Act (IX of 1908), Sch. I, Aris. 120, 36, 
62, applicability of-- Suit to recover money applied 
by defendant to his own use—Limitation, 
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Plaintiff’s predecessor obtained a lease of certain 
premises from the Collector for the purpose of 
carrying on a grog-shop and died shortly after. By 
way of security forthe rent of these premises he 
had deposited a sum of Rs 250 in the Collectorate. 
Defendant got a transfer of the lease in his name 
and by an arrangement between him and the Col- 
lector it was agreed that the Rs. 250, which formed 
part of the assets of the deceased, should be applied 
in satisfaction and discharge of the defendant’s 
Hability under the lease. Plaintiff brought a suit 
to recover the sum: 

Held, (1) that the cause of action accrued on 
defendant’s refusalto pay the sum tothe plaintiff; 
[p. 628, col. 1.] 

(2) that the suib was one to recover a specific 
sum of money belonging to the plaintiff which had 
been applied by the defendant for his own use, 
benefit and enjoyment and was governed not by 
Articles 36 or 64 but by Article 126 of the Limitation 
Act. [p. 527, col. 2.] 

Appeal from the decision of the Sub- 
ordinate Judge, 1st Court, Chapra. 

Mr. Rajendra Prasad, for the Appellant. 

Mr. Naresh Chandra Saha, for the Respond- 
ent. 

JUDGMENT.— This application comes 
before me on revision up from an order by 
the Subordinate Judge under section 25 of 
the Smali Cause Courts Act dismissing the 
plaintiff’s suit. The action was brought by 
the plaintiff to recover from the defendant 
the sum of Rs. 250, The facts giving rise 
to the cause of action are shortly as 
follows:— 


. One Jang Bahadur Lal, a cousin of 
the plaintiff, died in March 1913, having 
made a Will whereby the plaintiff became his 
universal legatee. Some eighteen days prior 
to his death in the year 1912, he obtained 
a lease of certain premises from the Collec- 
tor of his district forthe purpose of carry- 
ing on the trade and business of a grog- 
shop, and by way of security for the rent 
of these premises, be was required to 
deposit in the Collectorate a sum of 
Rs. 250. Eighteen days after the lease had 
been granted, Jang Bahadur Lal died, 
and the plaintiff applied to be allowed to 
sarry on the business of the grog-shop 
and to get a transfer of the lease in her 
name. But being a woman the Collector, 
acting within his discretion, refused to 
allow the transfer of the lease to her or 
to permit her to carry on the business. 
Accordingly the defendant came forward 
and got a transfer of the lease in his 
name, and proceeded to carry on the busi- 


INDIAN OABES. 


[1917 


ness of the grog-shop and by an arrange- 
ment between the Collector and the defend- 
ant it was agreed that the Rs. 250, which 
at that time formed part of the assets of 
the deceased, should be applied in satis- 
faction and discharge of the defendant’s 
liability for rent under the lease which 
had been transferred to him by the Collee- 
tor. This Rs. 250 was not the money of 
the defendant, but it formed an essential 
part of the assets of the deceased, and 
the defendant knew this. On the lith 
April 1913 Probate of the Will of Jang 
Bahabdur Lal was granted to the plaintiff. 
Immediately after the grant of Probate to 
the plaintiff the defendant instituted a suit 
against the plaintiff, claiming all the pro- 
perty of Jang Bahadur Lal, which he 
alleged passed to him on the death of 
Jang Bahadur Lall, as they were joint 
and he was the survivor of the two, and 
that action was instituted in April 1913. 
On the 15th July 1914 that action was 
compromised. It is necessary to refer to the 
plaint and to the written statement, for the 
purpose of seeing what were the matters in 
dispute in that suit. 


No doubt in the schedule to the plaint 
specific immoveable properties are mentioned 
as being claimed by the plaintiff in that 
suit, the defendant in the present suit; but 
also in paragraph 12 it is specifically 
alleged “that after the death of Jang Bahadur 
Lal, some money regarding some business 
in wines was in deposit with the Excise 
Department in the name of Jang Bahadur 
Lal, which was due and which . was 
realised from the Department by the plaint- 
iff, (the defendant in this suit,) in spite 
ofthe objection of the defendant.” And 
in paragraph 9 of the written statement 
the present plaintiff, the defendant in the 
former suit, alleged “that the defendant 
had improperly withdrawn money on deposit 
on account of the lease of the grog-shop.” 
The compromise, no doubt, is not worded 
with that clearness of expression which it 
might have possessed, but the upshot of it in 
my judgment is this that all the property of 
the deceased save three-fourths of the orchard 
were toremain and be the property of the 
plaintiff in this action as assets of her 
deceased cousin. The form in which the 
words of the compromise run are:— 
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“Three fourths of this (namely, the 
orchard) will remain in possession of the 
plaintiff, and the remaining one-fourth will 
remain in possession of the defendant. All 
the rest of the properties mentioned in 
the plaint of the plaintiff (in the former 
suit) will continue as before in possession 
of the defendant, but she will be liable 
for all encumbrances created by Jang 
Bahadur Lal or by the defendant herself.” 

And the compromise further states that 
tbe parties are to bear their own costs 
of that litigation, and that ‘now there is 
no . dispute of any “kind” between the 
parties’. No doubt if that compromise, 
according to the construction which I give 
it, had been carried ont, there would have 
been no dispute as between the parties. 
What creates the dispute between the 
parties in this suil is the non-observance 
of the terms of that compromise. Un- 
doubtedly this sum of Rs. 250 which was 
in deposit with the Collector was a por- 
tion of the property mentioned in the plaint. 
Mr. Naresh Chandra Sinha ‘contends that 
the words in the compromise are relative 
only to the immoveable property specified 
in the schedule to the plaint. I will not 
give them that narrow construction, because 
-I think the true intent and meaning" of 
this contract was and is that this plaint- 
iff, the lady plaintiff in this action, was 
entitled to all the property of the deceased 
save and except three-fourths of the orchard; 
and I think no intelligent person who was 
called upon to inquire and consider as to 
the natare of the matters in -dispute in 
the previous action would have any doubt 
as to what was the true real meaning and 
‘intention of that compromise. However, I 
administer an equitable jurisdiction, and I 
must give an equitable, candid and honest 
meaning to the compromise which I have 
to construe; and I hold accordingly that 
this lady, under that compromise, was 
entitled to get the Rs. 250 which the defend- 
ant had wrongly allowed or requested the 
Collector to apply for his own benefit 5 


If tbat be so, when did the sause of 
action in this case arise? The Jearned 
Subordinate Judge has held that the plaintiff’s 
claim is statute barred, because her right 
accrued in March 1912 upon the death of 
the deceased; and that, therefore, the case 
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being within Article 36 of the Limitation 
Act, the claim is barred. Well, I mast 
respectfully disagree entirely with the con- 
structionof that Article which the Sabnrdinate 
Jndge has put upon it. In my opinion it 
has no application whatsoever to the present 
case. We have only to read the terms of 
the Article to see that it is an Article 
referable to damages for some tortuous act. 
This is not a case of damages at all, This 
is a case in which the plaintiff seeks to 
recover a specific sum of money, her property, 
which has been applied by the defendant 
in the action for his own use, benefit and 
enjoy ment. 

. Then it is alleged that if the cause ‘of 
action did not accrue on the death of the 
deceased Jang Bahadur Lal, then it 
acerned when Probate was taken ont, and 
that thus it would be barred under Article 
36. As I have stated before Article 36, 
in my opinion, has no application. 

It is then contended that if Article 36 
has no application, in that event the 
provisions of Article 62 apply. I doubt 
that very much. Article 62 applies to a 
case where money bas been had and 
received by a defendant for the ‘use of 
the plaintiff, a well-known form of English 
pleading which arises from the doctrine 
of constructive trust. There has been no 
receipt of money by the défendant here. 
There has been an application by him of 
money, the property of another, in the 
hands of a third person, for his own 
benefit. That is not receiving money on 
behalf of the plaintiff for the use and 
enjoyment of the plaintiff; it is the appli- 
cation of money, the property of another, 
for the benefit of that -person himself. 
Therefore I do not think Article 62 
applies. 


The only other Article, which admittedly 
concerns the facts of the case, is Article 
120; because if Articles 36 and 62 are 
ruled ont as not applicable, there is no 
‘other Article in the Limitation Act 
applicable to this case, and thus Article 
120 comes into force and operation. 
Accordingly I hold in this case in point 
of law that the Article of the Limitation 
Act which governs the facts of this case 
is Article 1:0. Therefore this action is not 
statute barred. But, furthermore, I hold 
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that the cause of action in this case 
acerned on the 15th July 1914 or thereafter, 
when the defendant refused to pay the 
plaintiff that portion of the assets which 
represented the Rs. 250 which he induced 
the Collector to apply for his benefit, 
and which was the property of the 
plaintiff, 


Accordingly I hold that the learned 
Subordinate Judge was entirely wrong in 
both aspects of this case upon which he 
decided it. I shall set aside his order 
and remand the case to be heard by him 
de novo, following the legal directions and 
considerations which I have indicated. 

The plaintiff will be entitled to 
costs as against the defendant. 


her 


Revision allowed; Case remanded, 


MADRAS HIGH COURT. 

City Civit Count Arrear No. 9 of 1916. 
December 5, 1916. 
Present:—Justice Sir William Ayling, KT, 
and Mr. Justice Seshagiri Aiyar. 

Syed HASAN RAZA SAHIB 
AND OTHERS Derenpants Nos. 1, 4 

AND 5—-APPELLANTS 
VETSUS 

Mir HASAN ALI SAHIB AND OTHERS— 

PLAINTIFFS AND Derenpants Nos, 2, 6 AND 7— 
RESPONDENTS. 

Muhammadan Law-—Mutawalli, appointment of— 
Minor, whether can be appomted mutawalli- Committee, 
electoral—-Quorum, Managing Committee, whether can 
fix. 

A minor cannot be appointed a mutawalli or 8 
sajjada nashan. [p. 529, col. 1 :p. 582, col 1.] 

Inthe absence of special custom, an uct of a 
select and definite electoral body by way of resolution 
at a meeting is only valid when a majority of the 
members are present, and of that majority there 
must be a majority in favour of tho act or 
resolution. [p 629, col. 2.] 

Piran v. Abdool Karim, 19 O, 208; 9 Ind Dec. (xN. s.) 
681, referred to. 

Anantanarayana Ayyar v, Kutlalam Pillai, 22 M. 
481; 9 M. L. J. 2038; 8 Ind. Dec. (N. s ) 345; Lyster’s 
case, In re Tavistock Iron Works Company, 1867) 4 
Eq. 233; 36 L. J. Ch. 616; 16 L. T. 824; 15 W, R. 1007, 
distinguished. 

Regina v. Gippo, 2 Lord Raymond 1232; 92 E. B, 
818; Cotton v. Davies, 1 Str. 58; 98 E. R. 880; 
Merchants of-the Staple of England v. Bank of England, 
(1888) 210. B. D. 165; 57 L. J. Q. B. 418; 36 W.R. 
880; 52 J. P. 580; Hascard v. Somany, (1693) 1 
Freeman 504; 89 E. R. 389; Rea v, Menday, (1777) 2 
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Cowp. 630; 98 E. R. 1224; Smyth v. Darley, (1849) 2 
HL. C. 789; 9E. R. 1293; 8 R. R. 392: Rew v. 
Beliringer, 11792) 4T R. 810: 100 E.R 1315; How- 
beach Coal Co. v. Teague, (1860) 5 H. N. 151; 29 L. J. 
Ex. 137; 6 Jur. (N. s ) 275: 8 W. R 264; 157 E. R. 
1:88; 2 L T. (x. s.) 187; 120 R R BiR; In re London 
and Southern Counties Freehold Land Co., (1586) 
8I Ch. D. 723; 55 L. J. Ch. 224; 54 L. T. 44, 34 W. R 
163, referred to. 

Per Seshagiri Aiyar, J —The quorum for a Managing 
Committee cannot be fixed by that Committee. It 
should be settled by the larger body which elected 
the Managing Committee, unless that body em- 
a the Committee to fix its own quorum. [p. 530, 
col, 2, 

Lyster’s case, In ve Tavistock Iron Works Company, 
(1867) 4 Eq. 233; 36 L. L Ch. 616, 16 L. T. #24; 15 W, 
1007, referred to. 


Appeal against the decree of the Court 
of the City Civil Judge, Madras, in Original 
Suit No. 225 of 1914, 

Mesars. V. Viswanatha Sastrt and M. S, 
Venkatarama Azyar, for the Appellants. 

Mr. T. R. Ramachandra Aiyar (with him 
Messrs. Venkatasubba Rau, Radhakrishnayya 
and T, G. Raghavachartar), for the Respond- 
ents, 


` JUDGMENT. 


ArLINnG, J.—The suit out of which this 
appeal arises was brought by plaintiff (1st 
respondent) to declare the validity of his 
election as a member of the Committee. 
of the Abbas Ashoor Khana or Thousand 
Lights Charities in Madras, These chari- 
ties are governed by a scheme framed by 
this Court in Original Suit No. 392 of 
1878. The deeree in that suit (Exhibit 
VIL) provides inter alia for a Managing 
Committee of five members (including the 
President), and three mutuwallis working 
under them. Vacancies in the Committee 
were to be filled by election by an electoral 
body consisting of the remaining Com- 
mittee members and the threes mutawallis. 
According to plaintiff, he was validly elect- 
ed in accordance with the rules contained 
in the decree at a meeting beld on 7th June 
1914, 


Defendants Nos. 1, 4 and 5, who are 


- admittedly members of the electoral body 


above referred to, raised various objec- 
tions fo the validity of the election, which 
were all rejected as baseless by the City Civil 
Judge, who gave plaintiff the declaration sued 
for. Hence this appeal. 

Before us, the validity of the election 
was attacked on three grounds, Two of 
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these may be briefly disposed of. It was 
argued (1) that the procedure was in con- 
travention of rule 6 of a series of rules 
framed for themselves by the Committee and 
mutawallis in 1888 (Exhibit IV). 

2. That the election was void for failure 
to give notice of meeting to one Moulvi 
Mahomed Mahdi Sahib, who, according to 
appellants, was one of the muéawallis at the 
time. 

As regards (1), a consideration of Éx- 
hibit IV leaves no doubt in my mind that 
rule 6, which is relied on, was only intend- 
ed to govern the proceedings at meetings 
of the Managing Committee, and has no 
application to elections by the Committee and 
mutawallts conjointly. I may add that I 
find no evidence that this procedure was 
ever followed at elections. In my opinion, 
the objection based on this rule is without 
foundation, 

.As regards (2) Moulvi Mahomed Mahdi 
Sahib was at the time of his appointment 
as mutawalle in 1906 a boy of eleven years 
of age; and I agree with the learned City 
Civil Judge that his appointment is al- 
together void and that he did not possess 
the status of muéawalld at the time of plaintiff’s 
election. 

The third objection is of a more serious 
character. Excluding Moulvi Mahomed 
Mahdi Sahib, there were six surviving 
members of the electoral body on 7th 


June 1914, (1) The President of the 
Committee (lst defendant), (2) Three 
members of the  Commitiee (2nd, 


8rd and 4th defendants) and (3) Two 
mutawuilis (5th and 6th defendants). Of these 
only three persons (defendants Nos. 2,3 and 
6) were presentat the meeting. The other 
three are found to have had notice of the 
meeting but they failed to attend: and they 
oppose plaintiff’s election. It is argued that 


plaintiff’s election, not being the act of a. 


majority of the electoral body, is invalid, 


The decree in Original Snit No 392 of 
1878 simply directs that the surviving or 
continuing members of the Committee and 
mutawallis for the time being do elect a 
person from the Shia sect to the vacancy; 
that each elector should have one vote 
and the President a casting vote in case 
of equality and that the person to whom 
the greatest number of votes is given be 
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deemed to be elected. There is no pro- 
vision for a quorum at an electoral meet- 
ing, nor for a minimum number of votes 
to be recorded for a candidate to render his 
election valid. 

The electoral body in this case is cer- 
tainly “a select and definite body;” and it 
is hardly disputed that the general rule 
of English Law regarding such bodies is 
that any act of such a body by way of 
resolution at a meeting is only valid, when 
a majority of the body ‘are present (vide 
Halsbury’s Laws of Eagland, Volume 8, page 
851), 

Mr. Ramachandra Aiyar has, however, 
argued that this rule is not to be rigidly 
applied to Indian bodies; that circumstances 
may justify its being disregarded; thatthe 
practice of each body is the real test; and 
that before declaring the election invalid on 
this ground there are questions of fact 
which require to be gone into. He relies 
on Anantanarayane Ayyar v. Kuttalam Pillai 
(1) and Lyster’s case, In re Tavistock Tron 
Works Company (2). . 

1 ean find no ground for holding that 
this rule, considered as one of general 
application, is less applicable in India than 
in England, or is one which we should 
not follow. There is nothing in the judg- 
ment of Subramania Aiyar, J., in Ananta- 
narayana Ayyar v. Kuttalam Pillai (1) to sup- 
port such a view, though he points out 
that the rule is one rather of English Law 
than of general jurisprudence. The learned 
Judge, on the other hand, applied the rule 
to the case before him, examined the con- 
stitution of the body in question, its particular 
rules of procedure and decided that there 
was in that case a valid rale whereby the 
quo um ata meeting was fixed ata number 
less than the number present at the mest- 
ing out of which the dispute arose. On 
this ground he declared the resolution valid. 

in the English ea-e quoted, Lysters case, In 
re Tavistock Iron Works Company (2), which 
is also quoted in Anantanarayana Ayyar v. 
Kuttalam Pi las (1), Lord Romilly, M. R. 
sought and found a ground of exemption from 
the usual rule in the existence o a quorum— 
not by specific rule—buat by the course of 
business adopted hy the particular body in 

(1) 22 M. 481:9 M.LJ 209; 8 Ind Dee (x. 8) 345. 

(2, (1867) 4 Eq. 233 86 L. J. Ch. 616; 16 L. T. 824; 
16 W. R. 1007, 
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that case. I may remark that in that case 
there was a specific rule to the effect that 
“every question ata Board cr a Committee 
shall be determined by a majority of the 
votes of the Directors present thereat.” 

In the present case it would, no doubt, 
be open to respondents to show that simi- 
lar circumstances existed: a valid rule fixing 
the quorum at a meeting at three or less, 
or even a course of business from which 
such a rule could be inferred. But the 
existence of any such rule is not even sug- 
gested; and it is clear from the evidence 
on record that previous elections have not 
been held at meetings with a minority of 
electors present. Ido not think wa should 
be serving any useful purpose but should, 
on the contrary, be wasting the money of 
parties and uselessly prolonging litigation 
by calling for a finding on this point. 

I must hold that the resolution of 7th 
June 1914 having been-passed at a meeting 
attended by less than a majority of those 
entitled to vote was invalid. 

The decree of the City Civil Judge should, 
therefore, be set aside and the suit dis- 
missed; but in the circumstances I would 
direct each side to bear its own costs through- 
out. 

SESHAGIRI ÅIYAR, J.— I agree. My learned 
colleague has stated the facts and the 
points arising for decision. As the questions 
argued raised important issues, I wish to 
add a few words. 1 feel no hesitation in 
holding that under the scheme the Com- 
mittee has power only to make rules for the 
meetings of the Managing Committee. I 
am also satisfied that Exhibit IV does not’ 
purport to frame rules for any business 
other than that to be transacted at the 
meetings of the Managing Committee. 


On the question whether the election of 
the plaintiff by three members of the 
Committee is valid, I felt considerable 
doubts during the course of the argument, 
To a certain extent, the anthorities to 
which our attention has been drawn have 
run counter to many a preconceived idea 
of mine on the question of quorum. I was 
under the impression that unless a quorum 
was fixed for a body of business men, any 
members of that body who happened to 
be present at a meeting could validly 
bind the others by their resolution, provid- 
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ed due notice of the meeting was given 
to all. I am now satisfied that this 
impression is not well founded. Again it is 
apparent that the quorum for a Managing 
Committee cannot be fixed by that Com- 
mittee. The guorwm should be settled by the 
larger body which elected the Managisg 
Committee, unless that body empowered the 
Committee to fx its own quorum. In Lyster’s 
case, In re Tavistock Iron Works Company (2) 
this position was made clear. The argu- 
ment of Counsel and the authorities quoted 
in that case show that unless empowered 
to fix a quorum, the Committee could not 
agree to substitute the decision of a fixed 
number among them for that of the whole 
Committee. 


A distinction is drawn between a Com- 
mittee consisting of a definite number and a. 
body composed of an indefinite number of 
persons. The distinction seems to be this: 
In the first class of cases, the number 
of the selecé body is fixed. In the second 
class of cases, the number is subject to 
variation every year or at stated periods. 
For example, the number of electors of a 
Temple Committee or of a member for a 
Municipality is liable to fluctuation. Resi- 
dence for a particular period, or the attain- 
ing of age of minors can bring in new 
electors. Whereas in the case of a select 
Committee, the number is fixed. The pro- 
cedure to be adopted at the meetings of 
these two different bodies is stated in 
Halstury’s Laws of England, Volume &, 
pages 351 and 3852. It seems well 
settled that an election by a definite 
body can only be held when the majority 


of that body is present to exercise the 
franchise. Regina v. Gippo (3) -and 
Cotton v. Davies (4). Wallis, J., in 


Merchants of the Staple of England v. Bank 
of England (5) states the law thus: 


“The acts of a Corporation are those 
of the major part of the corporators, 
corporately assembled: Com. Dig., Tit. 


Franchise, F. 11; and omitting the words 
‘corporately assembled’, this is declared by 


(3) 2 Lord Raymond 1232; 92 E. R. 313. 

(4) 1 Str. 53; 93 E. R. 380. 

(5) (1888) 21 Q. B. D. 160 at p. 165; 57 L. J. Q. B, 
418; 36 W. R. 850; 52 J. P. 580. 
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83.Hen.. VIII, O. 27, to be the Common 
Law. This means that, in the absence of 
special custom, the major part must be 
present at the mesting, and that of that 
major part there must be a majority in 
favour of the act or resolation. It was so 
decided in Easter Term. 1693: Hascard 
v. Somany (6) quoted in Viner’s Abridg- 
ment, tit. Corporations, G. 3, pl 7; 
and it was said by Lord Mansfield in 
Rez v. Monday (7) to be undoubted law. 
By ‘corporately assembled’ it is meant that 
the meeting shall be one held upon notice 
which gives every corporator the opportunity 
of being present, See Smyth v. Darley (8). 
The notico need not necessarily be special, 
but there must be such knowledge, or such 
means of knowledge, as to give each corporator 
the opportunity of attending.” Lord Kenyon, 
C. J., expressed himself very emphati- 
cally on tbis question in Res v. 
Bellringer (9). See also Howbeach Coal 
Company v. Teague (10) and In re London 
and Southern Counties Freehold Land Oom- 
pany (11). 


‘The decisions to which Mr. Ramachandra 
Aiyar drew our attention do not conflict with 
this view of the law. In Lyster’s case, In re 
Tavistock Iron Works Company (2) it was held 
thatthe Managing Committee, under the power 
vested in it, impliedly fixed two members 
as forming the quorum; nor does Ananta 
` narayana Ayyar vy. Kuttalam Pillai (1) 
support the respondent. It may be that 
the Temple Committee should not be spoken 
of as the constituent members. The words 
constituent member can only apply to the 
units of an electoral body which elects the 
Temple Committee. However that may be, 
the actual decision in that case does not 
support the position taken up by the respond- 
ent, 


It was suggested that the usage of ‘the 
institution was in favour of electing a mem- 
ber of the Committee in the way it was 
done on the present occasion. In the first 
place, the scheme is of so recent an origin 

(6) (1693 3 Freeman 5°4; R9 E. R. 380. 

17) (1777) 2 Cowp. 580; 98 E. R. 1224, 

(8) (1849) 2 H. L. O. 789; 9 E. R. 1293; 8 R, R. 392, 

(9) (1792; 4 T. R. 610; 100 E. R. 1815, 

(10) (1860) 5 H. & N. 161; 29 L.J. Ex. 137; 6 Jur. 
(x. s.) 275;8 W. R 264; 157 E. R. 1136; 2 L. T, (w.s.) 
187; 120 R. R, 518. 

(11) (1886) 81-Ch, D- 228; 54 L. T. 44; 34 W. R. 
183; 55 L, J. Ch. 224, 

4 
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that there has been no time for the develop- 
ment of custom in this behalf. In the 
second place, it is doubtful whether a 
custom can be pleaded with reference to a 
decree of Court, The proper course would 
have been to apply for its variation. 
Lastly, I am satisfied that the evidence to 
which our attention was drawn does not 
establish the alleged custom. Exhibit III 
only relates to circulation. It is the same 
with Exhibit III (a). Exhibit XV has no 
reference to election at all. The mixed pro- 
cess of passing a resolation at a meeting 
and then having it circulated among the 
absent members seems to have gone 
through in this instance. These documents 
afford no proof of the custom now set up. 

For the above reasons, I agree in holding 
that the plaintiff was not validly elected. 

One other argument may be shortly 
disposed of. It was said that the election 
was invalid as Moulvi Mahomed Mahdi 
Sahib was not given notice of the date 
and place of election. Heis the son of 
the 5th defendant and is alleged to have 
been elected in 1906, when he was admit- 
tedly only eleven years of age. It is true that 
on the date of the present election he was 
a major. It is also true that on some 
previous occasion he was consulted as if he 
was legally holding the office of trustee. 
The argument before us was that as this 
gentleman was entitled to a hereditary 
trusteeship in the mosque, he was validly 
elected even though he was a minor at the 
time of election: and that on attaining age 
he was entitled to take part in the manage- 
ment of the institution and in discharging 
the other functions. I am unable to read 
Exhibit VII in the sense suggested by Mr. 
Visvanatha Sastri. The scheme directs that 
the managers should be elected “from among 
the male descendants of the plaintiffs and 
defendants, and in default of competent male 
descendants of the plaintiffs and defendants 
from amongst the other descendants of 
Majeed-Ool-Dowlah Bahadur deceased in the 
pleadings of the said Suit No. 198 of 1888 
mentioned and in default of any competent 
male descendants of the said Majeed-Ool- 
Dowlah Bahadur, then from amongst the 
members of the Shia sect of the Mahomedan 
Community of Madras.” This provision 
does not- create a hereditary- right, but only 
gives a preferential claim for selection. 


. 
- 
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Further, when the scheme speaks of com- 
petent men; I feel no doubt that com- 
petency as to age was contemplated. 
Moreover, the Muhammadan Law on this 
question seems clear. Both according to the 
Imameea (the authority binding on the 
Shias) and the Hanefeea “puberty and 
understanding is one essential in all cases 
to a valid appointment.” 

The authorities quoted for the appellants 
only relate to hereditary trusteeship. In such 
eases, the Kazi is empowered to appoint a 
substitute during the minority of the de jure 
mutawall. Ameer Alis Muhammadan Law, 
Volume I, page 353, (page 455, 4th Edition). 
In Piran v, Abdool Karim (12) it was held that 
a sajjada nashinship should not be conferred 
on a minor. The observations on page 220 
do not suggest, as was contended before us, 
that in the case of a mutawalls a minor 
can- be appointed. Mr, Tyabji in his 
Principles of Mahomedan Law at page 411 
points out the distinction between de. 
volution and appointment by selection. and 
says that “puberty is a sine gua non” in 
all cases of appointment. 

It is clear, therefore, that the 5th de- 
fendant’s son was not validly appointed and 
that, failure to give him notice of the 
meeting did not render the proceedings 
invalid. h 
“The decree of the learned City Civil 
Judge- must be set aside. I agreein the 
order as to costs made by my learned brother. 


Appeal allowed; Sut dismissed. 
V. B. P. 
(12, 19 C. 203; 9 Ind. Dee. (x. s.) 581. 


PATNA HIGH COURT. 

First Civit Appear No, 462 or 1912. 
December 14, 1916, 
Present:—Mr. Justice Ree and Mr. Jastice 

Jwala Prasad. 
Babu RAMESHWAR PRASAD AND ANOTHER 
— PLAINTIFFS— APPELLANTS 
versus 
Babu BARANASHI PRASAD AND OTHERS— 
Derenpants— RESPONDENTS. 
Hindu Law—Widow—Surrender of estate by widow, 
ahen vlffects succession. 
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No surrender by a Hindu widow can affect the 
succession to the estate after her death, unless it has 
been made with the consent of all the presumptive 
ae at the time of the surrender. [p. 533, 
col. 1. Ý 

Notekishore Sarma Roy v. Hari Nath Sarma Roy, 10 
O. 11023 5 Ind Des, (N. s.) 737: Bajrangi Singh v. 
Manokarnika Bakhsh Singh, 30 A. 1:3 M.L.T. 1 (P. 0.) 
12 0. W. N. 74; 9 Bom. L. R. 1848; 60. L. J. 166: 5 A. 
L J. 1; 351I. A. 1l; 17 M. L.J. 605;11 O. 0.78 and 
Debi Prosad Chowdhry v. Golap Bhagat, 19 Ind. Cas. 
273: 40 C. 721; 17 C. W. N. 701; 17 C. L. J. 499, re- 
ferred to. 


Appeal from a decision of the Subordinate 
Judge, Muzaffarpur, dated the 30th January 
1914, 

Mr. Sarost Charan Mitter, for the Appel- 
lants. 

Messrs. Kulwant Sahay, Raghunath Singh 
and Harnarayan Prasad, for the Respondents. 
JUDGMENT. 

Roz, J.—The property in dispute in this 
case is a one-third share of an eight- 
annas share of the estate of one Santpratap. 
Santpratap had five daughters. In 1309 
Fasli three of them were already deceased; 
one only of the three left issue. Her name 
was Laljhari and the issue she left wasa 
son, Ganesh Prasad. In 1309 a fourth 
daughter died by name Nawabjhari, wife 
of a person known as Taraji and mother of 
the two defendants known as Bachanji and 
Bachuji. This left one daughter only: 
surviving by name Manjhari Kuar and she 
had no issue. The story of what occurred 
at the death of Nawabjhari is clearly. told 
in Manjhari’s evidence printed at pages 14 
and 15 of the paper book and in the 
proceedings in mutation upon the death of 
Nawabjhari in respect of the eight-annasg 
share of Santpratap’s estate held during the 
lifetime of Nawabjhari as her life-estate. 
After Nawabjhari’s death Taraji had made 
an urgent appeal to Manjhari to leave the 
estate as if wasin the hands of the amlas. 
who had been collecting the rent prior to 
the death of Nawabjhari. “You will not”, 
he said, “be so unkind asto deprive the 
orphans of their means of livelihood.” 
Manjhari replied, “I do not -propose to take 
over the estate left by Nawabjbari. What 

will do is to leave it in the hands of the 
present amla, The collections must be 
devoted to the maintenance not only of 
Baehunji and Bachuji but also of Ganesh 
Prasad tbe son of my sister Laljhari.”” She 
then retired from the segne wud wuuld have 
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nothing further todo with the dispute that 
arose in the Collector’s Court. Taraji on 
behalf of his two sons who were minors was 
strenuously urging the Collector to enter 
the names of Bachuji and Bachanji ag in 
possersion. Ganesh Prasad on his own behalf 
asa major was urging that inasmuch as 
Manjhari had insisted on his having a 
share in the usufruct of the property he 
should be entered as a one third owner. The 
Collector finally accepted the arrangement 
proposed by Ganesh Prasad and against 
that arrangement Taraji appealed on 
behalf of his sods. The final result of the 
case was that the Board of Revenue 
set aside the order of the Collector and 
ordered the name of Manjhari Kuar to be 
entered as the life-owner of the estate. 
Ganesh Prasad was at no time in possession 
of the property and when he died in 1311, 
his son the present plaintif was unable to 
obtain possession. This son now institutes 
this suit to obtain the one-third shara of the 
property which was held in life-estate by 
Nawabjhari Kuar, on the ground that the 
action taken by Manjhari Kuar upon the 
death of Nawabjhari constituted a surrender. 
It is patent that such a plea cannot be 
maintained. Whatever may be the meaning 
of Nobokishore’s case [ Nobokishore Sarma Roy v. 
Hari Nath Sarma Roy (1)] or of Bajrangi’s 
case [ Bairangi Singh v. Manokarnika Bakhsh 
Singh (2)] or of Debi Prosad’s case [ Debi Prosad 
Chowdhry v. Golap Bhagat (3)], one 
thing is manifest that no surrender by 
a Hindu widow can affect the succession 
after her death unless it has been made 
with the consent of all the presumptive 
reversioners ab the time of the surrender. 
From the papers before us itis clear that 
Bachunji and Bachnji through their father 
Taraji were strenuously protesting against 
Manjhari Kuar’s attempt to invest Ganesh 
Prasad with an interest in the estate left 
after the death of Nawabjhari and anything 
done by her without the consent of the 
guardian of Bachanji and Bachuji cannot 
possibly prevent them from now entering 


737. 
20. W. N. 74; 
A.L.J. l; 35 


W. N. 701; 17 


(1) 10 C. 1102; 6 ma Dec, 
(2) 30 A. 1; E 

9 Bom. L. R. 

I. A. 1; 17 M. L. 
(8) 19 Ina. Cas 

C. L, J. 499, 


;5 
Oc 781 17 0. 
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upon the sucsession in accordance with 


Hindu Law. The plaintiff's sun b was rightly 
dismissed. The appeal is dismissed with 
costs. 


Jwata PRASAD, J.—I agree. 
Appeal dismissed. 


i 


ALLAHABAD HIGH COURT. 
First Civin Apegzat No. 218 or 1915. 
December 11, 1916. 
Present.—Sir Henry Richards, Ke., Chief 
Justice,and Justice Sir P. O. Banerji, Kr. 
JWALA RAM AND ayormsn — PLMNTIFRS ~ 
APPELLANTS 
versus 
BUCHI RAM AND OTHERS —DEFENDANTS— 
RESPONDENTS. 

Contract Act (IK of 1872), s. 74—Mortyage~—Interest, 
rate of, penal—Stipulation as to compound interest, 
validity of—Penalty. 

A mortgage-deed provided that interest should be 
payable at 14 annas 6 pies per cent. per mensem on 
the amount secured and that ifthe interest was 
not paid atthe end of every six months, the unpaid 
interest should be added tothe principal and the 
aggregate would then carry interest at the rate of 
Re. l per cent. per mensem: 

Tfeld, that the provision as to compound interest 
was not a penalty, but the provision to increase the 
rate of interest from 14 annas to Re. 1 per cent. per 
mensem was apenas. and could not be enforced, 
[p. 534, col. 1.] 

First appeal agus the dezision of the 
Subordinate Judge, Muttra, dated the 14th 
April 1915. 

FACTS.—This was a suit for sale on foot 
of a simple mortgage-deed the material 
portion of which, so far as this appeal is con- 
cerned, is as follows:— 

“We have * * * borrowed Rs. 1,700 * * 
#3 x & & & on interest at the rate 
of 14 annas and 6 pies per cent. per mensem, 
payable on demand * * * * * * *¥ ¥ # % A 
* & * & * *% Tt has been agreed upon that 
the interest would ba paid six monthly. If 
we fail to pay interest six monthly, the 
unpaid interest for the last six months shall 
bee treated at the end of every six months 
as principal and shall be added to the prin- 
cipal, and we shall pay interest six monthly 
on the aggregate amount of principal and 
interest at the rate of Re. 1 per cent. per 
mensem till the date of repayment,” 
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The Subordinate Judge decreed the suit 
but, being of. opinion that the provision 
about interest wags penal, allowed only simple 
interest at the rate of l4 annas 6 pies per 
cent. per mensem. The plaintiffs appealed. 

Mr. Sarat Chandra Chaudhri, for the 
Appellant, submitted that the agreement to 
pay compound interest was not penal and the 
lower Court was wrong in disallowing com- 
pound interest altogether. The plaintiffs 
were entitled to be compensated for the 
default of the debtors and they should get 
compound interest at the rate at which simple 
interest was stipulated for in the bond. 

Mr, A. P. Dube, for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit upon a mortgage. The mortgage pro- 
vided that interest should be payable at 14 
annas 6 pies percent. per mensem, It also 
provided that if the interest was not paid at 
the end of every six months, the unpaid 
interest should be added to the principal and 
that interest would run upon it and that the 
interest in that event would be Re. 1 per 
cent. per mensem instead of 14 annas 6 pies. 
The Court below has held that the whole pro- 
vision as to compound interest as well as the 
provision for the increase of the rate of 
interest from 14 annas 6 pies to Re. 1 was a 
penalty and has disallowed it. The only 
matter with which we are concerned in the 
present appeal is the question of interest, 
In our opinion the provision as to compound 
interest was nota penalty but the provision 
to increase the rate of the interest from 14. 
annas 6 pies to Re. 1 per cent. per mensem 
was a penalty. Woe think that the decree of 
the Court below must be varied accordingly. 
We direct the office to calculate the interest 
at the rate of 14 annas 6 pies per cent. per 
mensem compound interest with six monthly 
rests and specify the amount in the decree. 
The decree of the Court below will be varied 
accordingly. We direct each party to pay 
his own costs of this appeal. We extend the 
time for payment for four months from this 
date. In other respects we confirm the decree 
of the Court below. 

Decree modified. 
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CALCUTTA HIGH COURT. 
APPBAL FROM APPELLATE Decrees No, 1272 
or 1915. 

January 25, 1917. 
Present:—Mr. Justice Fletcher and 

Mr. Justice Richardson. - 
ALIMADD.N—Dereypant—ApPELLANT 
‘ versus a 
AINADDIN MAJUMDAR—PuaintTiFF— 


RESPONDENT. 

Evidence Act (I of 1872), s. 116—Estoppel—Lessee 
from co-sharer landlord, whether can deny sole right of 
lessor—Bengal Tenancy Act (VIII B. C. of 1885), s 22 
—Landlord and tenant—Occupancy holding purchased 
by co-sharer landlord —Lease —Lessee, position of. 

Ina suit for ejectment on the expiry of a lease, 
it is not opon to a lessee, who was inducted on 
the land by the plaintiff and has been holding 
under a lease granted by him, to say that the latter 
is not the sole landlord. [p. 585, vol. 2.] 

Plaintiff, a co-sharer landlord, bought up the 
raiyati interest in a holding and underlet the holding 
by registered lease ‘to the defendant before the 
passing of the Bengal Tenancy Amendment Act: 


Held, that the defendant was an under-raiyat and 
was liable to ejectment after the expiry of the 
lease. p. 535, col 2.] 

Ram Mohan Pal v. Sheikh Kachu, 32 O. 286; 
9 0. W. N. 249; 1 C. L. J. 1, followed. 


Appeal against the decree of the Additional 
District Judge, Tipperah, dated the 10th 
December 1914, reversing that of the Munaif, 
Comillah, dated the 27th August 1913. 


FACTS.—Plaintiff Ainaddin Majumdar 
inherited a share in the taluki interest along 
with his brothers and sisters on the death of 
his father Maniraddi and bought the raiyati 
interest in the disputed holding. The hold- 
ing was Jet ont to the defendant as a dar- 
raiyat by a kabuliyat of 28th Chait 1311 execut- 
ed in favour of plaintiff alone. The first 
Court dismissed plaintiff’s suit for ejectment 
of the defendant, holdingthat by the operation 
of section 22, clause (2). of the Bengal Tenancy 
Act as amended the defendant was raised to 
the status of a raiyat and the present suit 
for khas possession was not maintainable atthe 
instance of the plaintiff alone as his brothers 
and sisters had not been joined as parties, 
The lower Appellate Court held that “there 
was no evidence that the defendant wan a 
settled raiyat of the village and he had beenin 
occupation of the land for twelve years at the 
time the suit was instituted andas the plaint- 
ifs razyat’s title merged in his taluki right, 
the defendant was not a dar-ratyat but a 
raiyat and in these circumstances the plaintiff 
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was clearly entitled to eject him without 
notice on the expiry of his lease”. This lease 
was one for seven years. Plaintiff’s suit was 
decreed by the lower Appellate Court and the 
defendant preferred this second appeal to 
the High Court. 


_ Babu Upendra Kumar Roy, for the Appel- 
lant, urged on behalf of the appellants 
that the lower Appellate Court having 

‘found that the defendant was a ratyué, he 
could not be evicted otherwise than in 
accordance with the provisions of the Bengal 
Terancy Act; and although the kabulzyat was 
executed before the passing of the Bengal 
Tenancy Amendment Act IE. B. Assam) in 
1908, the defendant remained in possession not 
only after :908 but also for about tw» years 
after theterm of the lease expired. Ard, there- 
fore even if the Amending Act had no retros- 
pective operation, subsequent possession of 
the defendant would bring in the operation of 
section 22, clause (2), as amended. The 
amendment was made to counteract the effect 
of the Full Bench ruling in Ram Muhan Pal 

`v. Sheikh Kachu (1) approving of Jawadul 
Huq v. Ram Das Saha (2). 


Again although as a matter of law it 
could not be said that the acts of the 
managing member of a Muhammadan family 
were done as a representative of all the 
members, still in the circumstances of the 
present case the Munsif’s finding being that 
the purchase was madeon behalf of all the 
members and that finding not being reversed 
on appeal, no estoppel could arise under section 
116 of the Indian Evidence Act, and the -pre- 
sent suit was not maintainable in the absence 
of the dormant co-shasers who had not been 
joined as plaintiffs in this action in eject- 
ment. i 


Babu Ram Dayal Das, for the Respondent. 
—The decree passed by the lower Appellate 
Court was all right although its reasonings 
were not good. As tke lease was executed 
before the amendment the case was covered 
by the Full Bench case of Ram Mohan Pal v. 
Sheikh Kachu (1), and the vested right of 
the plaintiff could not be taken away unless 
the Amending Act had been expressly given 
retrospective effect. 


(1) 82 0. 386; 9 C. W. N. 249; 1 O. L. J. 1. 


(2) 24 0. 143; 10, W. N. 166; 12 Ind. Deo. (x. s.) 
761, 
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JUDGMENT. 

FLETCHER, J.— This is an appeal from a 
decision of the learned Additional District 
Judge of Tipperah, dated tbe 10th December 
1914, reversing the decision of the Munsif of 


` Comillah. The suit was brought by the 


plaintiff for ejectment of the defendant, the 
plaintiff claiming that he was a rayat and 
the defendant was an under-raiyat who beld 
the property on a lease for seven years, the 
term of which had expired. The learned 
Judge of the lower Appellate Court in 
reversing the judgment of the Munsif found 
that the defendant was a raiyat and that his 
term had expired, and that, therefore, he was 
liable to ejectment. 

The points raised in this appeal are two. 
First of all it is said that the plaintiff is not 
a raiyat but that he has got the interest of a 
permanent tenure-holder. It appears from 
the facts found that the plaintiff along with 
others owns the tenure. The plaintiff him- 
self bought up the razyat? interest in this 
holding. He then underlet it by this 
registered lease to the defendant for seven 
years. It is said that, under section 22 of 
the Bengal Tenancy Act, the ‘plaintiff cannot 
be a rayat in these circumstances. This case 
ig covered by ‘the law before it was amended 
by Act I of 1908 of the Eastern Bengal and 
Assam Council. Underthe Full Bench decision 


_ of this Court in the ease of Ram Mohan Pal 


v. Sheikh Kachu (1) it is clear thatthe posi- 
tion of the defendant was that of an under- 
raiyat. 

The seccnd point raised was that the 
plaintiff was nob the sole landlord. The 
learned Judge in the Court of Appeal below 
held that, having regard to tbe fact that the 
lease in favour of the defendant had been 
executed by the plaintiff alone and that the 
defendant had been inducted on the land by 
the plaintiff, it was not open to the defendant, 
having regard to the provisions of section 116 
of the Indian Evidence Act, to say that the 
plaintiff was not in fact the landlord of the 
defendant. With that view, I agree. 

The present appeal, therefore, fails and 
must be dismissed with costs. 

RICHARDSON, J.—I agree. 

Appeal dismissed, 
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CALCUTTA HIGH COURT. 
Appan FROM Orper No. 106 or 1915. 
January 24, 1917. 
Present:—-Justice Sir John Woodroffe, KT., 
and Mr. Justice Walmsley. 

PRAN KRISHNA DAS—DECREE-HOLDER— 
APPELLANT 
versus 
PROTAP CHANDRA DALAT AND OTHERS— 
JUDGMENT-DEBTURS—- RESPONDENTS. 

Civil Procedure Code (Act F of '908), O. XLI, r. 22, 
scope of——-Appeal— Respondent, whether entitled to take 
new ground—Limitation Act (IX of 1908), Sch I, Art. 
J82—Ezecution—Limitation-—Step-in-aid of execution. 

Order XLI, rule 22, Civil Procedure Code, only 
permits «respondent to support the decree of the 
lower Court on any of the grounds decided against 
him orto take cross-dbjections; ib doos not entitle 
him to take an entirely new ground which was 
not decided against him and which was not in 
issue in the lower Court. [pi 586, col. 2.) 

On an application for execution an order was 
made by the Court to register the application and 
to issue notice under Order XXI, rule 22, of the 
Civil Procedure Code, fixing a date for hearing. The 
notice was duly served and an affidavit of the 
service of notice was sworn to and filed in Court. 
On the date fixed for hearing the application was 
dismissed for default: 

Held, that the decree-holder’s act of filing the 
allidavit of service of the notico was equivalent to 
applying to tho Court to take a step-in-aid of 

< execution, namely, whether on contest or ew parte, to 
order that the decreo should be executed. [p. 586, 
col, 1.) 


Appeal against the order of the Sub- 
ordinate Judge, second Court, Midnapur, dated 
the 7th of December 19:4, 

Babus Bipin Behari Ghose (junior) and 
Joytish Ohandra Hazra, for the Appellant, 

Babu Sarada Oharan Maiti, for the Re- 
spondents, 

JUDGMENT. 

Wooprorrs, J.—A preliminary objection 
which has been taken is to the effect that 
one of the respondents named Sarada 
Prosad Dalai is dead and no steps have 
been taken to have his legal representative, 
his minor son, brought on the record. 
This, however, under the circumstances, is 
no bar to the appeal; and the only effect 
of it is this, that the appeal will operate 
as against the respondents other than the 


respondent Saroda Prosad Dalai and his 
representatives, 
Then it is objected that the present 


application for execution should, apart from 
the question of limitation, be dismissed 
on the ground that it is not in accordance 


INDIAN OASES, 


[1517 


with the forms required by the Civil 
Procedure Code, in that it dogs not 
set out the mode of assistance which is 
sought from the Court; and it is said 
that the Court, having by an oversight 
admitted and registered the application 
which is not in form, cannot allow it to 
be amended into a valid application with- 
in the meaning of the provisions of the 
Code. This objection, I may point out, 
is not one whieh has been raised in any 
portion of the proceedings up to the present 
time. The objection which was raised in the 
lower Appellate Court was that the applica- 
tion was time-barred. It has been suggested 
that it is nevertheless open to the respondent 
to take this ground. But Order XLI, rule 
22, Civil Procedure Code, does not assist 
the respondent. That only permits the 
respondent to support the decrees on any 
of the grounds decided against him or to 
take cross-ob.ections. There is no question 
of cross-objection in this case, and the 
particular ground which is now taken 
was not decided against the respondent, 
nor was it in issue in the lower Court 
nor mede the subject of adjudication at 
all. On these grounds this point fails. 

The main question is that of limitation 
on which the lower Court has dismissed 
the application for execution. It turns 
upon the question as to whether the 
facts to which I am about to refer amount 
to a step-in-aid of execution of the decree. 
If the facts as recorded or said to have 
taken place on or after the 29th May 
1911 amount to a step-in-aid of execution, 
then it is admitted that the application 
is not barred. 


On behalf of the respondent it is con- 
tended that it does not constitute such a 
step. The facts are that on the 10th 
May 1911 an order was made by the 
Court to register and to issue notice under 
Order XXI, rale 22, of the Civil Proce- 
dure Code, fixing 7th June 1911 for hearing. 
It is important to observe that this notice 
was directed by the Court. On the 25th 
May the notice was served. An affidavit 
of the service of notice was sworn to by 
the decree-holder’s nephew on the 27th 
May 1911 and was filed on the 29th May 
1911. All this shows the intention of the 
decree-holder to proceed with thé execution 
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. of the decree, The service was proved on 
.the 7th June 191]. That having been 
done the next order which the Court should 
haye passed wasan order that the service 
of notice having been proved, let the decree 
be executed. No such order appears on 
the record, although it is contended that 
we must assume that the Court had it in 
its mind, because otherwise it would not 
have dismissed the case for default. The 
. judgment is appealed against on two grounds. 
. It is stated that no order having been 
: made by the Court that the decree should 
be executed, the proceedings were not 
. brought to a legal termination and the 
present application should be regarded as 
_one for revival of the previous application 
. which was not properly dismissed. 

It is next contended that the present 
application for execution, even if ib were 
: an independent application, was not barred 
. by limitation, because the proof of service 
of notice would amount to a step-in-aid 
of the execution of the decree. This has 
been contested, and if may be admitted 
that the point is one which is open to 
argument. But I am not myself disposed 
in the present case to take a narrow view 
.of the facts, and from these facts we have 
it that notice was served in pursuance 
‘of a previous order of the Court: that the 
servica was proved, and that may be taken 
to be an invitation to the Ccurt to pro- 
. ceed to the next order which should have 
-been made in these proceedings, namely, that 
the decree be executed. : 

I am not prepared on these facts to 
say, therefore, tbat the application is time- 
barred. I, therefore, set aside the order of 
‘the Court below and decree this appeal 
with costs, the hearing fee being assessed at 
five gold mohurs. 

Watumstey, J.—I agres. In my opinion the 
decree-holder’s act of filing the affidavit on 
May 29th, 1911 is equivalent to applying to 
the Court to take a step-in-aid of execution, 
namely, whether on contest or ex parte, to 
order that the decree should be executed, 


Appeal allowed. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Seconp Orvit APPRAL No. 270 or 1915. 
June 20, 1916. 
Present:—Syed Mohammad Ali, A. J. C. 
-GAURI NATH~—Dersnpant No. 1— 

APPELLANT 
versus 


FATEH SINGH—Puatntirr— 


RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 76 (a), (b) 
— Mortgage, usufructuary—Mortgagee, duty of, to collect 
rents— Accounts— Liability to account for rents not 
collected, basis of —Negligence — Interest, compound, 

A redemption suit was filed in respect of a 
usufructuary mortgage-deed, which stipulated that 
after payment of revenue and other village expenses 
from the collections made by the mortgagee in the 
mortgaged village the balance would be taken hy 
him towards tho payment of interest on the mort- 
gage money; that if the balance was not sufficient to 
pay the interest he would prepare an account every 
year and the mortgagor would either pay the differ- 
ence in cash or execute a separate bond for the 
difference bearing interest at the same rate as the 
mortgage-deed: and that if the profits were more 
than the interest the excess would be paid to the 
mortgagor. No accounts were in any year made 
up between the mortgagorand the mortgagee: 

Held, (1) that in making up the accounts in the suit 
the mortgagee was to be held responsible, not for the 
total recorded rental of the village, but only for so much 
as he had actually collected together with what he 
might be proved to have failed to collect throngh 
his negligenca; [p 439, col. 1.] 

(2) that under the terms of the mortgage-deed the 
mortgageo was not entitled to claim compound 
interest on iho amount which had remained unpaid 
after ee the profits for cach year, [p. 539, 
col. 1, 


Appeal from the decree of the Additional 
Judge, Lucknow, dated the 22nd April 
1915, modifying that of the Munsif, North- 
Lucknow, dated the 10th September 1914. 

The Hon’ble Pandit Gokaran Nath Misra, 
for the Appellant. 

Babu Bisheshwar Nath Srivastava, for the 
Respondent. 


JUDGMENT.—The fasts of the case are 
briefly these:—Gopali Singh, Buland Singh, 
Lalta Singh and Lachhman Singh, the 
last being three sons of Jaswant Singh, owned 
8 pies 13 krants share in each of the three 
villages named Usarua, Sarai and Marpa. 
On 17th August 1893 they executed a 
_usufructuary mortgage for three years in 
favour of the defendant No. 1's futher for 
Rs. 2,250 in respect of this share. lt was 
stipulated in the mortgage-bond that after 
payment of revenue and other yillage ex- 
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penses from the collections made by the 
mortgagee, the balance would be taken by 
the mortgagee towards the payment of in- 
terest on the mortgage money and that if 
the balance was not sufficient to pay the 
interest, the mortgagee would prepare an 
account every year and the mortgagors 
would either pay the difference in cash or 
execute a separate bond for the difference 
bearing interest at the same rate as the 
mortgage-bond. It was further provided 
that if the profits were more than the 
interest, the excess would be paid to the 
mortgagors. On 2nd August 1896 three 
of the mortgagors, namely, Gopali Singh, 
Lalta Singh and Lachhman Singh, made 
up the accounts with the mortgagee and 
“found that Rs, 2,46-7-3 were due to the 
mortgagee on that date on account of princi- 
pal and interest. Buland Singh at that 
‘time was absconding and so he could not 
join in settling the accounts, Three of the 
mortgagors, namely, Gopali Singh, Lalta 
Singh and Lachhman Singh, executed a sale- 
deed, in respect of their share, that is, 6 pies 


= krants for Rs. 2,000 in favour of the 


mortgagee leaving a balance of Rs. 4386-7-3 
as the share of Buland Singh. Gopali 
“Singh subsequently died, and Buland Singh 

not having been heard of for seven years, 
-Lalta Singh and Lachhman Singh became 
owners of the share of Buland Singh and on 
- 8rd September 1907 they transferred Buland 

Singh’s share by executing a sale-deed in 
` favour of Fateh Singh plaintiff for Rs. 1,000. 
Out of the consideration of this sale- 
deed Rs. 488-12-0 were left with the vendee, 
that is the present plaintiff, to be paid to 
the mortgagee for redemption of Buland 
Singh’s share under the mortgage of 17th 
August 1893. 

On 25th February 1914 the present suit 
for redemption was brought by the plaint- 
-if, The defendant No. 1 admitted the 
mortgage-deed but claimed Rs, 2,401-9-6 
as being due on the mortgage. He also 
claimed compound interest under the terms 
of the mortgage-deed. The issues framed 
were only two and they were as follows :—~ 

“1l What is the amount which the de- 
fendant No. 1 has realized from the proper- 
ty? 
© “9. On payment of what amount, if any, 
-ig the plaintiff entitled to redeem?” 


INDIAN CASES, 


[1917 


A Commissioner was appointed to take 
account of the collections made by the mort- 
gagee during the time that he had been 
in possession and from the report of the 
Commissioner and the statement prepared by 
him, it appeared that the defendant had 
collected Rs. 625-6-6 and that a sum of 
Rs. 248-1-0 had remained uncollected. The 
Court of first instance was of opinion 
that the defendant was liable to account 
for the whole of the recorded rental as 
he had not shown why he had not collected 
the balance of Rs. 248-1-0. Therefore, in 
making the accounts it gave credit for the 
whole of the recorded rental, namely, Rs. 
685-6-6 plus Rs. 248-1-0, In addition to 
this it also took into aecount a sum 
of Rs. 550 which was on account of price 
of wood and certain trees which had been 
taken by the mortgagee and price of jack 
frnit which was also said to have been 
taken by him. Thus the Court of first 
instance found that nothing was due to 
the mortgagee and that on the contrary 
Rs £4-0-10 were due from the mortgagee 
to the plaintiff. lt accordingly gave a decree 
in favour of the plaintiff for redemption 
of the property and also ordered that the 
defendant No J should pay him Rs. 84-0-10. 
From that decree the defendant appealed 
and the learned Additional Judge who heard 
the appeal found that Rs, 100-12-0 were 
due to the defendant from the plaintiff, as 
the Court of first instance had made a 
mistake in caleulating the price of the 
trees and had allowed the whole amount 
instead of the share of Buland Singh only. 
He accordingly modified the decree of the 
Court of first instance dy decreeing the 
plaintiff's claim on condition of his paying 
Rs. 100-12-0. 


The defendant mortgagee now comes here 
in second appeal. Only two points have 
been urged in support of this appeal. The 
first is that both the lower Courts erred 
in caleulating the amount of the mortgage 
money by holding the defendant-appellant 
responsible for the gross rentaland not for 
actual collections made by him, and it is urged 
that under the terms of the mortgage-bond 
the defendant mortgagee was to take into 
account only so much of the rental as 
would be collected. The next point urged 
is that the mortgagee was entitled to com- 
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pound interest on the amount which had 
-remained unpaid after deducting the profits 
- for each year. 

As to the question of compound interest I 
may say at once that under the terms of the 
- mortgage-bond the defendant mortgagee is 
“mot entitled to compound interest, All that he 
-was entitled to under the terms of the mort- 
gage-bond was to take a bond from the 
mortgagors after making up accounts each 
<. year and showing that the collections were 
not sufficient to pay the interest. Under 
the terms of the bond all that the mort- 
gagors were required to do was either to 
pay cash or to execute a bond in favour 
.of the mortgagee bearing interest at 
the same rate as the mortgage-bond. 
‘This bond was to be of the nature 
_of a simple money bond and would not 
.have even created a charge on property. 
-It is, therefore, unnecessary to discuss the 
question of compound interest beyond refer- 
ring to the mortgage-bond. 


<The only other question which has to be 
‘decided is whether the defendant was res- 
ponsible for the total rental as entered 
_in the jamabandi or for only actual collections, 
“On. behalf of the appellant reference is 
made to certain cases of profits between 
:co-sharers and nambardars, and on the 
analogy of them it is argued that in this case 
the plaintiff must show what sums had 
remained uncollected through the neglect 
of the mortgagee and that unless this 
„was done. the mortgagee could not be 
held responsible for the recorded rental. 
On behalf of tbe respondent it is urged 
that the analogy of co-sharers and nambar- 
dars does not apply to this case and that 
the provisions of section 76 of the Transfer 
of Property Act are clear and show 
thatthe mortgagee was required to manage 
the property with proper care and diligence 
and that it was for him to show that he 
had exercised due diligence in collecting 
rents. It bas also been urged on behalf 
of the appellant that the only issue 
which was framed on this point in the 
first Court was as to collections made 
by the defendant and that there was no 
question of negligence and, therefore, the 
parties had not given all fhe evidence 
that ‘could be -given on tke question of 
negligence of the mortgagee and that it 


_gagee and that 


“my expressing this view to the 
- Counsel on both sides the plaintiff's Coun- 
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would be necessary, if this question were 
to be decided, to remand an issue to the 
lower Court in order to ascertain whe- 
ther the defendant mortgagee had been 
guilty of any negligence and whether any 
amount had remained uncollected through 
his negligence. I am inclined to think 
that it would be necessary for proper 
decision of this case to remand an issue as 
to the negligence of the defendant mort- - 
the plaintiff ought to 
prove what sums had remained uncollect- 
ed through the defendant’s negligence. On 
learned 


sel offered to pay Rs. 248-1-0 more to 
the defendant; in other words, he was 
willing that the case need not be remand- 
ed and tbat the plaintiff's claim be decreed 
subject to his paying Rs. 248-1.0 more 
than the sum ordered to be paid by the 
lower Appellate Court, that is, the plaint- 


iff’s claim be decreed subject to his pay- 
.ing Rs. 345-13-0. This sum of Rs. 248-1.0 


represents the sum which had remained 
uncollected and for which the lower Courts 
had held the defendant responsible. The 
learned Counsel for the defendant has no 
objection to the plaintiffs claim being 
decreed on those terms. It is, there- 
fure, unnecessary to decide the question of 
negligence and as I have decided the 


‘question of compound interest against the 


appellant, 1 order that the decree of the 


‘lower Appellate Court be so modified as 


to give the plaintiff a decree for redemption 
on condition of his paying Rs. 348.13.0 
to the defendant-appellant. Six months’ 
time will be given for payment, failing 
which his suit will stand dismissed, The 
dene is that the appeal will be decreed 
with proportionate costs to th 

Re oe, e extent of 


Apreal allowed, 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No. 31 
or 1916. 
November 7, 1916. 
Present:——Mr. Justice Atkinson and 
Mr. Justice Jwala Prasad. 
SURAJMAL—Decren-HoLpER—APPELLANT 
: Versus 
_ SARJOOG PRASAD SINGH—Joupenent- 
DEBTOR— RESPONDENT. 
Limitation Act (IX of 1908), Sch. I, Art. 182 (5) — 
* Execution, step-in-aid of —Oral upplication—Oivil Pro- 
< cedure Code (Act V of 1908), O. XXI, r. 66. 
_ An oral application can amount toa step-in-aid 
of execniion, It need not necossarily be in writ- 
~ ing. [p. 540, col. 2.] 
~ Amar Singh v, Tika, 3 A. 139; 5 Ind. Jur. 430; 2 
. Ind: Dee. N.s.) 72 and Abdul Kader Rowther v. 
_ Krishna Malamal aan 28 Ind. Cas. pane 38 M. 695; 1 
`L. W 271; (1914) M. W. N. 563; 26 M. L. J. 433, 
~ relied upon. 
A decree-holder made a bona fide oral application to 
. the Court to have the form of the sale proclamation 
. corrected, and to have a date fixed for settling the 
“terms of the proclamation under Order XXI, rule 
“66, of the Civil Procedure Code, and requested 
~ that notice should issue for a specified date: 
Held, that the application amounted to a step-in- 
_ aid of execution and operated to save limitation under 
Article 182 (5) of the Limitation Act. [ p. 540, col. 27 
_ Appeal from an order of the Additional 
` District Judge, Patna, dated the 27th Novem- 
` ber 1915, confirming that of the Munsif, 
` Patna, dated the 6th March 1915. 
Mr. Sailendra Nath Palit, for the Decree- 
| holder. 
Mr, Atul Krishna Ray, for the Judgment- 


` debtor. 


JUDGMENT.—This miscellaneous appeal 
-comes on for final disposal by us on foot 
- of our order of the 16th June 1916. 

My learned colleague and myself thought 
fit to refer to the learned Munsif of Patna 
an issue to be tried by him, namely, whe- 
ther the order that was made by the exe- 
cuting Court on the 15th November 1911 
was made upon the oral application of the 

. plaintiff decree-holder. 

The learned Munsif has reported to us in 
very conclusive terms that he is satisfied be- 
yond any doubt that the application was 

- made bona fide onbehalf of the plaintiff to 
the executing Court on that date. 

The question for our determination there- 
fore is whether that was an application 
within Article 182, clause (5) of the Limita- 
tion Act, namely, wasit a step-in-aid of exe- 
cution. 
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The facts very shortly are as follows:— 

The present application for leave toexecute 
the decree in this case is dated the llth 
November 1914, A previous application had 
been made on the 3lst Augast 1911; and 
thus if there were no intervening appli- 
cation or a step taken in aid of execu- 
tion between those two dates, the right to 
issue execution now would be barred. 


The plaintiff execution-creditor or decree- 
holder alleges that on the 15th November 
1911 he took a step-in aid of execution by 
reason of the fact that he made an oral appli- 
zation to the Court, which application was of 
a two-fold character. He appeared to have 
the forms of the proclamation corrected and 
he also applied to have a date fixed 
for the settlement of the terms of the 
proclamation under Order XXI, rule 66, 
and requested that notice should issue for 
a specified date. If that application was 
made bona fide by him and was a step- 
in-aid of execution, then limitation is 
saved because he would be within the 
period of three years by some three or 
four days. < 


Mr, Ray’s argument to resist this appeal 
is based upon the construetion of the words 
in clause (5) of Article 182, that the 
oral application that was made on the 
15th November was not in accordance 
with law. We do not think that the 
argument he has submitted is well found- 
ed. We think that the application was 
made in accordance with law. There is 
no doubt the oral application was not in 
violation of the law, and it seems to 
have been within the scope of the rales 
of the Code of Civil Procedure. Can such 
an application be made orally? Two 
cases have been cited to us, Amar Singh 
v. Tika (1), Abdul Kader Rowther v. Krishna 
Malamal Nair (2). Both these cases lay down 
in express terms that an oral application 
to a Cours will have the effect of being 
deemed a step-in-aid of execution and 
that such an application need not ne- 
cessarily be in writing. We think, having 
regard therefore to the steps which have 


(1) 3 A. 189; 5 Ind, Jur. 480; 2 Ind. Dec. (n.s.) 72. 
(2) 28 Ind. Cas. 533; 88 M. 695; 1 Li W. 271; (1914) 


_M. W. N, 663; 26 M. D. J. 433, 
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been taken by the decree-holder, that he 
did on the 15th November 1911 bona fide 
make an application and take a .step-in- 
aid of execution, and that thus limitation 
of time has not run against him and that 
accordingly he is entitled to execute the 
decree in this case. 

We, therefore, allow this appeal with costs. 
The costs will be the costs of the hearing 
on the 16th June, the costs of the enquiry 
directed. by us and. the costs of the Court 
below. 

- Appeal allowed. 


OUDH JUDICIAL COMMISSIONER'S 


COURT. 
MiISCELLANEOUS APPLICATION No. 132 or 1915. 
4 November 80, 1915. 
Present: — Mr, Lindsay, J. C., and 
Mr. Stuart, A. J. C. 
TEJ KISHEN-— PLANTIFE— APPLI JANT 
VETSUS 
ABDUL HAMID KHAN DerENDANT— 


OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), 0. XLIT,7. 1 
—Oudh Courts Act (XIV of 1891), s. S—Pauper, 
application for leave to appeal as— Single Judge, 
whether can hear application—Practice. 

An application for leave to appeal as a pauper can 
be decided by one Judge of the Judicial Com- 
missioner’s Court but when the subject-matter 
is of the valuc of Rs. 10,000 or upwards it is 
usually advisable to refer it to a Bench of two 
Judges undor the provisions of clanse (c) of section 
&, Act XLV of 1891. 


Application against the order of the 
Additional Judicial Commissioner, Oudh, 
dated the 22nd December 1914. 

Pandit okaran Nath -Misra and Babu 
Probhut Chandra Gupta, for the Applicant. 

Syed Nabi Ullah, for the Opposite Party. 


JUDGMENT -—This is an application 
under Order XLIV, rule 3, for leave to 
appeal as a pauper against a decree of 
the 
has been referred for decision to a 
Bench. We have read the application 
and the judgment and- the decree appealed 











The order of reference was made by Stuart, 
A, J. C., on 28rd September 1915, as follows:- - 
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Subordinate Judge of Lucknow. It- 


dAl 


from and find no reason to think that 
the decree is contrary to law or otherwise 
erroneous or unjust, We, therefore, reject 
this application under the provisions of 
Order XLIV, rule. 1. 

We have further to note that under the 
provisions of section 8, Aot XIV of 1891, 
such an application can be decided by 
one Judge of this Court, as itis an appli- 
cation and not an appeal. The provisions 
of section 8, clauses (a) and (b), do not 
prohibit its determination by a single 
Judge. The provisions of clause (c) obvions- 
ly do not affect the matter. When the 
subject-matter is Rs. 10,000 or upwarda, it 
is usually advisable for any matter 
connected’ with. the determination of rights 
to such property to be referred to a Bench 
of two Judges, and it has been the usnal 
practice of this. Court to refer such matters 
accordingly. But except in so far as the 
provisions of section 8 have operation there 
is nothing that compels such references, and 
an application of this nature can legally 
be heard by one Judge. 

Application rejected, 


“The point taken in this application is as follows, 
The applicant applied under Order XLIV, rule J, 
for leave to appeal rs a pauper against a decree 
of the Subordinate Judge of Lucknow. The 
application was put up before me and I dismissed 
it, It has now been suggested that under the 
provisions of Act XIV of 1891, section 8, I should 
have directed the application to be laid before a 
Bench. I am not convinced that my action in 
dismissing this application was contrary to law, 
as there is reason to suppose that such an 
application does not require to be decided by w 
Bench under the provisions of the section in 
question, But as the learned Counsel for the 
applicant informs me thatas a matter of practice 
such applications are always decided by Benches’ 
in this Court, and as I should prefer to have the 
opinion of a Bench as to the legality or illegality 
of my procedure, I am ready to review and 
cancel my former order. I, therefore, direct that 
this application be referred to a Bench for decision 
on the merits, and I think that it will be better- 
if the Bench at the same time decide the further 
point whether such applications can legally be 
heard by one Judge or should be invariably 
referred toa Bench. Costs on parties,”— Ed, 
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CALCUTTA HIGH COURT. 
APPEAL From APPELLATE Decree No, 3169 
or 1914, 

December 13, 1916. 
Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Newbould. 

JAMINI MOHAN GUPTA—Prarntivy— 
APPELLANT 
VETSUS 


RAM NARAYAN PAREY AND OTHERS— 
- DEFENDANTS — RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 81—Mort- 
gage—Sale of mortgaged properties in mortgaye suit 
—Rights of several mortgagees to sale- proceeds. 

Where properties Nos. 1 and 2 were mortgaged to 
the plaintiff and then property No, 2 was mortgaged 
to the defendant, who had uo notice of the plaintiff’s 
mortgage, and afterwards the same properties Nos. 1 
and 2 togethor with another property No. 3 were 
again mortgaged to the plaintiff for a consideration of 
Rs. 500 of which Rs. 200 went to liquidate the 
first mortgage, and then again property No. 2 was 
mortgaged to the defendant for the second time: 

Held, (in a suit by the plaintiff to enforce his 
mortgage), that the plaintiff was entitled to a decree 
as upon @ first mortgage for the Rs. 200 due under 
his first mortgage but as the defendant had no notice 
of that mortgage when he took mortgage of property 
No. 2, he could, under section 81 of the Transfer of 
Property Act, call upon the plaintiff to sell property 
No. 1 first and in the event of the defendant failing 
to redeem property No. Z within the time limited 
by Court, the properties would be sold in execution 
of the plaintiff's mortgage-decroce inthe following 
order: property No. 1 first, property No. 2 second 
and property No. 3 third, if necessary. [p. 548, cols. 
1&2] i 

In the event of such sales, the High Court gave 
directions as tothe appropriation of the sale-proceeds. 
ip. 648, col. 2.] 

Appeal against the decree of the Sab- 
ordinate Judge, first Court, “Backergunge, 
dated the 18th June 1914, modifying that 
of the Munsif, first Court, Barisal, dated 
the lzth May 1913. 

FACTS material to the report as they 
appeared inthe pleadings and the judgments 
of the Courts below were as follows:— 

Two plots of land properties Nos. 1 and 
2 were mortgaged to the plaintiff's father 
under a kistbundi dated llth Jyesth 1291 
B. S. Of those two properties, property No. 
2 was subsequently mortgaged with 
one Behari Lall Basu Mullick under a bond 
of 8rd Bhadra 1800 B. S. The original 
mortgagor again mortgaged the two pro- 
perties and another property No. 3 to the 
father of the plaintiff under a bond of 4th 
of Magh 1306 B. &. for a consideration of 
Rs. 500, ont of which Rs. 300 were 
received in cash and the balance wai for 
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the debt remaining due under the mort- 
gage of 1291 B.S. The mortgagor again 
mortgaged property No. 2 to the father of 
defendant No. 4, and with the money 
borrowed he redeemed the mortgage of 
Behari Lall Basu and kept the redeemed 
mortgage bond with the father of the 
defendant No. 4. The defendant No. 4, 
it appears, purchased property No. 2 
in execution of his mortgage decree against 
the mortgagor. The- plaintiff, instituted a 
suié on his mortgage of 4th Magh 1306 
B. &. -The defendant No. 4 contested the 
suit on the ground amongst others that 
he was subrogated ta the right of Behari 
Lall Basu, and thatas he had purchased 
the property No. 2 in execution of his 
mortgage decree, the plaintiff, being a 
subsequent mortgagee of it, was not com- 
petert to bring it to sale in execution of 
his decree, but he should redeem the 
same by paying up the full amount of the 
defendant’s claim. He also contended that, 
at any rate, he was a second mortgagee 
of property No. 2 without nctice of the 
first mortgage in favour of the plaintiff's 
father, and, therefore, the plaintiff must 
-sell the mortgaged properties other than 
property No. 2, and if the sale proceeds 
be found insufficient to satisfy the decree,- 
then he might be called upon to redeem 
property No. 2 on payment of the amount 
that might be rateably charged upon it. 
The Court of first instance overruled: the 
contention of defendant No. 4 and decreed 
the suit in full, holding that the defendant 
No. 4 was not subrogated to the right 
of Bebari Lall Basu. The defendant No. 
Aappealed and the Subordinate Judge, who 
heard the appeal, on a discussion of the 
decisions reported as Gokaldas Gopaldas 
v. Puranmal Premsukh Das (1), Dinobundhu 
Shaw Chowdhry v. Jogmaya Dasi (2), Jagat- 


dhar Narain Prasad v. <A. M. Brown 
(3), Bhora Thakur - Das v. Collector 
of Aligarh (4), Mahomed Ibrahim 


(1) 10 C. 1035; (P. C.) -11 L A, 126; 8 Ind. Jur, 
366; 4 Sar. P. C. J. 543; 5 Ind, Deo. (N. 8.) 692. 

(2) 290. 154 (P. C.); 29 I A. 9; 12 M. L. J. 73; 4 
Bom. L. R. 238; 6 C. W. N. 209. 

(3) 33 C. 1133; 40. L. J. 12]; 10 C. W. N. 1010, 

(4) 7 Ind. Cas. 732; 14 C. W. N. 1034; 12 C.L. J. 
272 (P. C); SM. L. T. 276;-7 A. L. J. 1182) 12 Bom. 
L. R. 1005; 20 M. L. J. 890; 32 A. 612; (1910) M. W. 
N. 665; 37 I A, 182, 
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Hossein y. Ambika Pershad Singh (5), 
Gurdeo Singh v. Ohandrika Singh (6), came 
to the conclusion that the defendant No. 4 
was subrogated to the rights of Behari 
Lall Basu, the second mortgagee, and decreed 
the appeal in part declaring the right of 
the defendant No. 4 to redeem property 
No.2 on payment of a certain sum within 
six months from the date of the decree. 
In other respects the judgment of tbe 
lower Court was upheld. The plaintiff 
preferred a second appeal to the High 
Court. 

‘Babu Abinash Chandra Guha, for 
Appellant. 

Babu Broja Lal Chakraburty, for the Res- 
pondents, 

JUDGMENT.— Durga Charan Sen the 
deceased father of defendants Nos. 1, 
2 and 3, mortgaged properties Nos. 1 and 
2 to the deceased father of the plaintiff 
under a kistband? mortgage bond for Rs. 800, 
and dated the llth of Jyesth 1291: then 
on the 8rd of Bhadra 1200 he mortgaged 
property No. 2 to one Behari Dall. Then 
on the 4th of Magh 1306 he mortgaged 
properties Nos. 1, 2 and 3 to the father 
of the plaintiff for Rs. 500 made up of 
Rs. 200 due nider the first mortgage of 1291 
and Rs. 300 cash, and lastly on the 380th 
Chaitra 1806 he mortgaged property No, 
2 to the father of defendant No. 4, who 
purchased the same in execution of a 


the 


decree based upon that mortgage. Upon- 


the plaintiff bringing this suit on his 
mortgage, dated the 4th Mag 1206, defend- 
ant No. 4 alone opposed him on the 
ground amongst others that the bond was 
collusive. That plea has been overruled 
and the only question now before us is 
the form and nature of the decree that should 
be made in the case. 

There is no dispute that the plaintiff is 
entitled to a decree as upon a first mort- 
gage for the Rs.. 200 due under the 
mortgage of 1291 with 
rate provided by- that mortgage, and for 
this amount he will be entitled to sell 
properties Nos. 1 and 2. But as Behari 
Lall took a mortgage of property No. 2 


.(5) 14 Ind. Cas. 496; 16 ©. W, N. 505 (P. C.); 
(1012) M. W, N. 267; 11 M, D. T. 265: 9 A. L. J. 332; 
14 Bom. D. R. 280; 15 0. L. J. 41l; 22M. L. J, 468; 
39 0. 527; 39 T. A, 68. 

\6) 1 Ind. Cas. 918; 860. 183; 5 C. L. J. 611. * 
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only and there is no evidence that he 
had notice of the mortgage of 1291 to 
the plaintiff, defendant No. 4 who stands 
by subrogation in the! shoes of Behari 
Lall will be entitled to call upon plaintiff 
to sell property No. 1 first, see section 
81, Transfer of Property Act. The order 
of sale, therefore, will be in the order of 
the properties, that is to say, property No. 1 
first, property No. 2 second and property Ne. 
3 third, if necessary. 

The result is that the defendants fail- 
ing to redeem within six months from 
this date, the plaintiff will be entitled to 
sell first the property No. 1 and to satisfy 
himself as to the Rs. 200 due under the 
mortgage of 1291 with interest at the rate 
mentioned in the said bond. If the pro- 
ceeds are not sufficient he will be entitled 
to sell property No. 2. If there is a 
surplus upon the sale of property No. 1 
it will go towards the satisfaction of the 
rest of the plaintifi’s decree. If property 
No. 2 is sold as above the balance, if any, 
will go towards satisfying the claim of 
defendant No. 4 for the amount paid to 
Behari Lall, namely, Rs. 250 with interest at 
the rate of Behari Lall’s bond: if it is not 
sold as above for satisfying the first 
mortgage of the plaintiff, it will still be 
sold and satisfy defendant No.4 as above. 
If there is a further surplus it will go 


‘towards the satisfaction of the balance of 


the plaintiff's decree and the surplus, if 
any, will go to defendant No. 4. If 
the plaintifi’s decree is still unsatisfied 
then property No. 3 will be sold. 
The appeal is accordingly allowed but we 
make no order as to costs. 
Appeal allowed. 


PATNA HIGH COURT. 
Letrers Patent ArreaL No. 47 or 1916, 

: November 22, 1916. 
Present:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sharfuddin. 
DEHU GHUNYA—PtaintirF—APPELLANT 
versus 
Srimati BARABIHIRA DEBI— 


DEFENDANT -- RESPONDENT. 
Pleadinys—Reliefs, several, claimed—Y¥Failure to 
prove all—Plaintiff, right of— Decree, 
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A plaintiff who claims ono kind of relief and fails 
to establish his right to it is not entitled to relief of 
a wholly different kind, but in a case in which a 
plaintiff claims two reliefs, one of which he is clearly 
entitled to and the other he has failed to prove 
himself entitled to, the former relief must be decreed 
to him. [p. 544, col. 2.] . 

Plaintiffs sued for possession of a tank and for a 
declaration that they had a permanent and heritable 
right therein. They proved their right to posses- 
sion of the tank but failed to establish their right 
to the declaration asked for by them: 

Hetd, that they were entitled to a decree for posses- 
sion of the tank, notwithstanding their failure to 
el additional relief claimed by them. [p. 544, 
col, 2. 


Appeal by the plaintiff under clause 10 of 
the Letters Patent. 

Mr. Lalmohan Ganguly, for the Appellant. 

Mr. Manuk (with him Mr. Sailendra Nath 
Palit), for the Respondent. 


JUDGMENT. 
Cramer, C. J.—The appellants’ case as 
stated in their plaint was that their 


ancestors had held possession of the tank 
in suit for many. years previous to 1266 
Fasli, that in the year just mentioned their 
ancestors were confirmed in possession of 
the tank as tenants by means of a patta 
on their entering into an agreement to 
pay d jama of Re. lannas 2 a year and 
a quarter of a seer of ghee, that from 
1266 Fasli till 1318 Fasli the appellants had 


been in possession’ and enjoyment of the’ 


tank, had stocked it with fish and caught 
fish init-in virtue of a mourus?, istimrari, 
kayemi right on payment of the said rent, 
that in 1318 Fasli the respondents forcibly 
dispossessed the appellants of the tank, and 
that it was in that year that a cause of 
action for the present suit accrued to them, 
On the basis of thesé allegations the ap- 
pellants prayed for a decree for khas posses- 
sion of the tank witha declaration of their 
istimrari, mourust, kayemt, jamai right there- 
in. Other reliefs were claimed which are 
not now of any importance. The Munsif 
gave the appellants a decree for possession and 
declared their right in the terms above stated. 
One of the respondents appealed and the 
Subordinate Judge allowed the appeal in 
part and eliminated from the Munsif’s decree 
the words istimrari, mourusi and kayemi. 
The Subordinate Judge said that the ap- 
pellants had produced a number of old da- 
khilas ard other papers in support of their 
title but that those documents did not prove 
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that the appellants had a permanent right 
in the tank. He was not prepared to ac- 
cept a certain award of arbitrators which 
had been accepted by the Munsif. With re- 
ference to the patta of 1266 Fasli mentioned in 
the plaint the Subordinate Judge said: “The 
next document of importance is a patta dated - 
27th Magh 1266 Fasli, which mentions seven 
tanks one of which is Thakur tank (the 
tank in suit) and the rental is stated to 
be Re. 1 annas 2, It clearly shows that 
only a fishing right was given to the tenant. 
It does not purport to be a permanent 
lease.” Later in his judgment the Subordi- 
nate Judge said: “I agree with the learned © 
Court below in thinking that plaintiffs have 
succeeded in proving their long possession 
of the disputed tank, but I find no evidence 
to prove that they have any right tothe 
tank, other than that of fishing in if as 
tenants and I hold that they have failed _ 
to prove any permanent title to the tank 
itself.” Accordingly he modified the decree 
of the Munsif as explained above. 

The defendant filed a second appeal to 
The learned Judge who heard 
the appeal was of opinion that inasmuch as 
the appellants had failed to prove that they 
were entitled to the declaration which they 
asked, their suit should have been dismissed 
and-he referred to cases which establish 
that if one kind of relief is claimed and 
fails, the plaintiff is not entitled to relief 
of a wholly different kind. I am unable 
to agree with the learned Judge of this 
Court, 


-The first and most important relief claimed 
by the appellants was a decree for posses- 
sion of the tank. The appellants wished _ 
to have coupled with the décree for posses- 
sion a declaration that they had a per- 
manent and heritable right in the tank, 
but it was wholly unnecessary in my judg- 
ment for the appellants to have claimed 
or sought to prove in the present case that 
they were entitled to a permanent and 
heritable right. It was sufficient for them 
to prove that they had held the tank for 
many years as tenants and that they had 
been forcibly dispossessed in 1318 Fasli. This 
in my judgment is not a case of a plaint- 
if claiming one relief and being given 
relief of a wholly different kind, but it is 
a case of a plaintiff claiming two reliefs 
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one of which he is clearly entitled to and 
the other he has failed to prove himself 
entitled to. The Subordinate Judge dis- 
tinctly finds that the patta of 1266 Fasli is 
proved. The truth is that the appel- 
lants’ claim toa declaration that they are 
entitled to a permanent and heritable right 
rests on the construction which they sought 
to place upon the documents which they 
produced. The Subordinate Judge, 
rejecting the award of arbitrators, pointed 
out that even if it was genuine it did not 
confer on any one a permanent and berit- 
able right. Every allegation made by the 
appellants in this suit was proved to the 
satisfaction of the Subordinate Judge, ex- 
cept their allegation that the documents 
which they produced showed that they were 
entitled to a permanent and heritable right. 

In my opinion the judgment of the Sub- 
ordinate Judge was correct and I would 
allow this appeal, set aside the order 
of the learned Judge of this Court and 
dismiss the appeal to this Court with costs of 
both hearings. 

SHarrouppin, J.—I agree. 

í Appeal allowed. 


tee 


- NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
MiISCELLANEOUS AppeaL No. 9 or 1916 
August 24, 1916. 
Present:—Sir Henry Drake-Brockman, KT,, 
J. O. 


IMDAD HUSAIN—DEFENDANT—ÅPPELLANT ~ 


versus 
PARESHW AR— Piaintire—Respon DENT. 
Civil Procedure Code (Act V of +908),0. V, rr. 10, 
16, 17—Service of summons—Defendant concealing 


* himself —Procedure, 


Defendant was tendered a copy of a summons 
by a process-server, but instead of accepting it 
he went and shut himself up in his house. A copy of 
the summons was affixed to the door of the 
house: : 

Held, that the defendant’s conduct amounted in 
effect not only to a refusal to accept the copy 
but also to a refusal to acknowledge that the 
tender had been made, and that, therefore, the 
summons was duly served by being affixed to the 
door of the defendant’s house. [p. 547, col. L] 

Maruti v. Vithu, 16 B. 117; 8 Ind. Dec. (N. s.) 553, 
referred to. 

Miscellaneous appeal against the order of 
the Additional District Judge, Nagpur, dated 
tie i4th October 1915. 


36 
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Mr. 
lant. . 

Mr. M. K. Padhye, for the Respondent. 

JODGMENT.— This is an appeal from an 
order of the Additional District Judge, Nagpur, 
refusing to set aside an ex parte decree passed. 
against the appellant in a suit brought for sale 
of mortgaged property. There were two 
other defendants in the case of whom only 
one appeared, but we are not here concerned 
with either of them. A i 

A preliminary decree for sale was pass- 
ed against all three defendants on tke 
10th May 19:5, and on the 16th June 
following the appellant applied to have it 
set aside on the ground that he was not 
served with summons and had no idea 
any suit had been bronght. The pleadings 
of the parties upon the application are 
unsatisfactory, inasmush as they make 
no reference to the report of the 
process-server on which the Additional 
District Judge decided that the applicant 
had been duly served: had the parties 
or their Pleaders been questioned ander 
role 2, Order X, First Schedule to the 
Civil Procedure Code, upon the allegations 
in that report, a more appropriate issue 
than the too general one whether the appli- 
cant had not been served with summons would 
deubtless have been framed. 


To begin with 2 summonses issued to the 
appellant were returned unserved. The 
third bears date the 4th September 1914 
and on it the process-server Rodba made a 
return to the following effeat: — 

“As” ordered I, accompanied by the 
plaintiffs’ man, went to serve summons 
on the defendant, whom I found near the 
mosque at the corner of a woodstack. 
The plaintiffs’ man identified him as Imdad 
Husain. I told him I had a summons for 
h'm from plaintiff Nilkanth Rao. As soon 
as I said, this he went away to his house 
without uttering a word and shut tbe 
door. We went to the outer door of his 
house and called him, but no one answer- 
ed or opened the door. We sat there 
for one hour but he neither came ont 
nor said anything. Accordingly he refuses 
to accept summons though he met 
me - personally, I, therefore, served the 
summons by affixing. a copy .to the outer 
door of his house.” 


Atmaram Bhagwant, for the Appel- 


D 
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This return was attested by Wali Muham- 
mad and Abdulla the day it was written, 
i.e, the 12th September, and- four days 
later was verified by the server’s affidavit 
before the junior Munsif. On the 24th Osto- 
ber 1914 the Additional District Judge de- 
clared the summons duly served. 

The appellant’s application under rule 13, 
Order IX, First Schedule to the Civil 
Procedure Code, suggests without explicitly 
stating that be was notin Nagpur when 
efforts to serve him were made. A written 
statement put in by the plaintiffs opposing 
the application contains nothing to the 
point, except a bald plea that the summons 
was duly served. The following issue was 
thén framed after some further statements, 
which need not be reproduced here, had 
been made and recorded:— 

“Was defendant No. 3 not served with sum- 
mons as alleged by him?” 

On this the appellant examined three 
and the plaintiffs two witnesses. The 
first two for the appellant tried to make 
out that he had been away from Nagpur 
for several years while the third, Rodba the 
server, deposed very much as in his return 
of the 12th September 19!4. The persons 
examined by the plaintifs are those who 
attested the return. The appellant did not 
enter the witness-box to state where he 
was on the 12th September 1914. 

The lower Court found that the appel- 
lant was living at Nagpur on the last 
mentioned date, that he was then offered 
a copy of the summons but entered his 
house and did not come out though call- 
ed, and that the service effected by the server 
was good. 

In appeal it is contended, though some- 
what half-heartedly, that the plaintiffs’ 
evidence does not suffice to establish 
the identity of Imdad Husain (appellant) 
with the person to whom the summons 
was tendered or the house to which the 
summons was affixed as Imdad Hnsain’s 
house, As to the frst point the plaintiffs’ 
evidence is in my opinion convincing. It 
is plain that they sent Wali Muhammad, 
their servant, with the server to ensure 
service after their previous unsuccessful 
efforts to that end and they would 
naburally select some one who knew 
imdad Husain. Wali Muhammad admits 
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that he was dismissed from the Police 
department 10 years ago, but that is not 
a sufficient reason for disbelieving his 
statement that he knew Imdad Husain 
while still in the department. Nor do 1 
see my way to discrediting Abdulla mere- 
ly because he gives the name of Imdad 
Husain ag Ahmad Ali (defendant No.-1 in 
the suit), whereas the appellant’s father is 
dead and his name was Abdul Ali. That 
Abdulla can identify Imdad Husain with 
certainty appears from the fact that he pick- 
ed him out in the lower Court from among a 
group containing five other Bohris. Moreover, 
we have Rodba’s statement in the witness- 
box that in offering the summons to the 
person at the woodstack he acted on the 
indication of both Wali Muhammad and 
Abdulla. That Imdad Husain’s house in 
Nagpur is near a mosque appears from the 
evidence of his own witness Kikabhai, who 
also speaks of himas having kept a tim- 
ber stall in Nagpur for the last four years. 
Abdulla had business with the appellant 
and lives only halfa mile from him: there 
seems to he no sort of reason for supposing 
that he did not know. where the appellant 
lived. 


I hold on the evidence that the summons 
was offered to the appellant with an 
intimation of its purport and that he 
thereupon entered his house as reported 
by the server. There remains, however, the 
main question raised by this appeal, name- 
ly, whether assuming all the fasts to be 
as stated in the report, the summons was 
rightly beld by the Additional District 
Judge to have been duly served. The 


provisions of law which bear on the point 


are rules 10, 16 and 17, Order V, First 
Schedule, to the Civil Procedure Code, which 
run as follows:— 


Rule 10. “Service of the summons shall 
be made by delivering or tendering a copy 
thereof signed by the Judge or such officer 
as he appoints in this behalf, and sealed with 
the seal of the Court.” ; 


Rule 16. “Where the serving officer 
delivers or tenders a copy of the summons 
to the defendant personally, or to an 
agent or other person on his behalf, he 
shall require the signature of the person 
to whom the copy is so delivered or 
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tendered to an acknowledgment of service 
endorsed on the original summons.” 


Rule 17. “Where the defendant or his 
agent or such other person as aforesaid 
refuses to sign the acknowledgment, or 
where the serving officer, after using all 
due and reasonable diligence, cannot find 
the defendant, and there ia no agent’ em- 
powered to accept service of the summons 
on his behalf, nor any other person on 
whom service can be made, the serving 
officer shall affix a copy of the summons 
on the outer door or some other son- 
. spicuous part of ‘the louse in which the 
defendant ordinarily resides or carries on 
business or 
and shall then return the original to the 
Court from which it was issued, with a 
report endorsed thereon or annexed thereto 
stating that he Has so affixed the copy, 
the circumstances under which he did so 
and the name and address of the person 
(if any) by whom the house was identified 


and in whose presence the copy was 
affixed.” 


In the present case it is urged that, 
.a8 no acknowledgment was ever endorsed 
onthe appellant’s summons, he cannot have 
been asked to sign one as required by 
rule 16 and that consequently the 
first of the two conditions mentioned 
in rule 17 as justifying fixation of a 
copy to his house was not satisfied. As 
to the other condition it is said that 
further efforts should have been made to 
obtain access to the appellant and obtain 
his acknowledgment, inasmuch as more 
than a month remained before the hear- 
ing. In my opinion there was a tender 
of a copy of the summons under rule 10 
and the appellant’s conduct amounted in 


effect not only to a refusal to accept 
the ‘copy but also to a refusal to 
acknowledge that the tender had been 
made. By the custom in this part of 


the. country no acknowledgment is ever 
endorsed on the original summons until 
the copy has been delivered or tendered. 
The appellant evidently led the server to 
believe that he would take the copy at 
his house but on arriving there concealed 
himself or slipped away, thereby deliberate- 
ly - preventing. the server from complying 
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with rale 16. I do not think he can be allowed 
to. rely here on an omission which is the 
outcome of his own successful design to evade 


theserver. Common sense demands that 
such a defendant should not occupy 
a more favourable position than one 
who takes the sopy and then expressly 
refuses to acknowledge receipt, which is 


what happened in Maruti v. Vithu (1). Rule 
13, Order IX, First Schedule, to the Civil 
Procedure Code, requires the defendant 
to satisfy the Court that he was not duly 
served and he failed to establish the only 
plea he took inthe lower Court. He knew 
when he entered his house that the plaintiffs 
had sued him and he could at any time 
have ascertained all the summons conveyed 
by reading the copy on hisdoor. His appeal 
is dismissed with costs and costs in the 
lower Court will be paid as already order- 
ed I allow Rs. 30 as Pleader’s fee, 


Appeal dismissed. 
(1) 16 B. 117; 8 Ind, Dee. (N. s.) 553. 


CALCUTTA HIGH COURT. 
Letters Patent Appear No, 26 or 1915, 
May 23, 1916. 

Present:— Sir Lancelot Sanderson, Kr, 
Chief Justice,and Justice Sir Asutosh 
Mookerjee, Kr, 
PROMOTHA NATH ROY AND otgers— 
Derenpants Nos. 3 to 6—AppELLANTS 
VETSUS 
KISHORE LAL SAHA. AND OTHERS 


PLAINTIFFS — RESPONDENTS. 
Limitation Act (IXof 1908), s.16—-‘Proceeding,’ scope 


548 
PROMOTHA NATH ROY V, KISHORE LAL SAHA, 


of—Suit by execution-purchaser to recover possession 
—Time during which euecution sale in controversy in 
suit by judgment-debtor, exclusion of —Limitation. 

The word ‘proceeding’ in section 16 of the Limita- 
tion Act includes a suit and is not limited to some- 
thing which is not a suit. The obvious intention of the 
Legislature in enacting section 16 was to allow an 
exclusion of the period during which the validity 
of the sale was in controversy, whether the sale was 
impeached by a suit or an application. [p. 550, col. 
. 1; p. 551, col. 2.) i 

Per Mookerjee, J—Limitation does not run against 
an execution-purchaser during the time the land is 
unoccupied, as in the eye of the law possession 
vests In him, as rightful owner, as soon as the 
occupation of the judgment-debtor terminates in 
fact. [p. 551, cols. 1 & 2.) 


Secretary of State v, Krishnamoni Gupta, 29 O. 518; 
6 C. W, N. 617; 4 Bom. L R. 687; 29 I. A. 104; 8 Sar. 
P.C. J. 260 and Trustees and Agency Company v. 
Short, (1828) 13 A. C. 293 at p. 799; 6s J.J P C. 4; 
z9 L. T. 677; 37 W. R. 433; 63 J. P. 182, referred to. 


Appeal against the following decree of 
Mr. Justice Mullick, dated the Ist of Feb- 
ruary : 915, in Appeal from Appellate Decree 
No. 1817 of 1911:— 


“This is a suit for 33 bighas of 
land situated in Mouza Dogachi. It i 
admitted that defendants Nos. 3 ~ 6, otherwise 
described in these proceedings as the 
malik defendants, had a putni taluki interest 
in two-thirds of the village anda kayemi 
jote interest in the remaining one-third. 
The plaintiffs bought both interests at an 
auction-sale in 1893. There was litigation 
between the plaintifs and the malik de- 
fendants till the Privy Council finally up- 
held the sale in 1905. The plaintiffs 
allege that in 1907 defendants Nos. | and 
2 having obtained a settlement from the 
malik defendants dispossessed the plaintiffs. 
In 1909 the present suit was brought 
for a declaration of title and possession. 
Defendants Nos. 1 and 3—6 contest the 
suit. Their defence is that the malik de- 
fendants had. in addition to the putni and 
kayemt jote rights an ordinary jote right 
in the lands in suit; that this right was 
an ancient right and „was never merged 
when the defendants acquired the putni 
and the kayemi rights in Mouza Dogachi; 
that it is still alive and that the plaintiff 
is, therefore, not entitled to succeed in 
ejectment. The learned Munsif found that 
the suit was barred by twelve years’ limitation 
and that the malik defendants had the 
10te right alleged. He accordingly dismissed 
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the suit. In appeal the learned Subordinate 
Judge has reversed that decree and hence 
the defendants appeal. $ 


The learned Subordinate Judge in the 
first part of his judgment states that it is 
probable that the ordinary jote right set 
up by the malik defendants was allowed 
by their predecessors to merge in the putni 
and kayemt jote rights. In my opinion 
this is a finding of fact, although not ex- 
pressed in very definite terms. Then the 
learned Subordinate Judge goes on to say 
that apart from the question of merger 
the defendants have not been able to prove 
that the lands in suit fall within the 
alleged jote. This finding would conclude 
the case, but the appellants attack it on 
the ground that it is vitiated by an error 
in placing the onus of proof. Now it is 
true that in a suit for ejectment the onus 
is on the plaintiff to prove his title. But 
here the plaintiffs having given evidence 
that they are the immediate proprietors of 
the village, it is for the defendants to 
prove their tenancy. The class of cases 
on which the appellants rely refers to 
disputes regarding a parcel of land 
contiguous to an admitted jole and has: 
no application to the facts before us. In 
this view of the case the appeal is concluded 
by a finding of fact and must fail. The 
question of merger has been argued at 
some length, and the weight of authority 
seems to be in favour of the view that 
the English Law of merger does not apply 
to the mufassil. But it is not necessary 
for me to discuss this question in the 
present case, as the appellants are met 
with the difficulty that the learned Court _ 
of Appeal below from a consideration of 
the evidence and the conduct of the parties 
finds as a fact that the ote right was 
allowed to merge in the superior rights, 

Finally there remains the question of 
limitation. The learned Munsif finds that 
the plaintiffs never obtained possession 
after their auction purchase of 1893 and 
that the defendants were in adverse pos- 
session from that date. The learned Sub- 
ordinate Judge on the other band finds that 
the plaintiffs did obtain possession within 
one year of 1893 and that although after 
this, while litigation was going on, they 
allowed the land to remain waste till 1905 
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they were in constructive- possession during 
the whole of that period. This is a 
finding of fact which concludes this case 
so far as limitation is concerned. The 
learned Subordinate Judge, however, goes 
on to consider a further aspect of the case. 
He applies section 16 of the Limitation 
Act and finds that the plaintiff is entitled 
to exelude from the period of limitation 
the years during which litigation in regard 
to the sale went on in India and in 
England between the parties, On the other 
hand, the defendants urge that the case is 
one under Article 138 of the Limitation 
Act and that the limitation of twelve years 
will run from the date of the confirmation 
of sale about the exact date of which, it 
is to be noted, there is no evidence. With 
regard to section 16 the defendants urge 
that the plaintiff is entitled to count only 
the period which was occupied in proceed- 
ings to set aside the sale, z.e., proceedings 
under sections 244 and 811 of the Civil 
Procedure Code of 1882, and that section 
16 does not cover suits for setting aside 
sales. In my opinion, the word ‘proceedings’ 
-covers suits and ought not to be restricted 
in the manner which the defendants desire. 
The learned Judge below having found 


that the aaction-purchaser was put in 
possession, Article 138 is not applicable 
to the suit and I agree with the 


plaintiff that the proper Article to apply 
is Article 144. The plaint contains a 
‘sufficient statement of the facts to entitle 
the plaintiffs under Order VII, rule 6, of 
the Civil Procedure Code of 1908 to claim 
the benefit of section 16 of the Limitation 
Act [ Raghu Nath Bhagat v. Syed Samad Shah 
(1)], so that if the plaintiff is entitled to the 
period during which litigation was cavried 
on for the purpose of setting aside the 
sale, he is well within time even if adverse 
possession runs against him from 1893. 
Therefore, all the contentions raised before 
me in regard to limitation fail, The result 
is that the appeal is dismissed with costs.” 


Babus Hira Lal Ohakravart’, Dwarka Nath 
Ohakravarti and Jitendra Nath Mookerjee, for 
the Appellants. 


(2) 12 0, W. N. 61%; 70. L. J. 560, 
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The Advocate-General, Babu Baikuntha 
Nath Mitter and Dr. Dwarka Nath Mitter, for 
the Respondents. 


JUDGMENT. 


Sanperson, C. J—In my judgment this 
appeal should be dismissed. 

I intend to say very little abont the 
facts of the case, because they are dealt 
with fully by the learned Subordinate 
Judge. It seems to me that the learned 
Subordinate Judge has found two facta 
either of which is sufficient to defeat the 
appellants’ case- He has found that 
“the jote right existed prior to the acquisi- 
tion of the putni and kayemi jote, but 
within about the last quarter of a century 
the malik defendants ignored such right 
and exercised only their more important 
tenure right...... On consideration of the above 
facts it seems to be probable that the 
malik defendants’ predecessor allowed the 
minor jote right to merge in the larger 
right and, therefore, everything passed to 
the plaintiffs.’ When one comes to con- 
right was acquired 
at least some fifty years before the instita- 
tion of the suit, I cannot help thinking 
that the learned Subordinate Judge was 
right in coming to the conclusion that 
the minor right had been allowed to merge 
in the larger one. Then in order to make 
the matter quite certain, the learned Judge 
goes on fo say that even supposing that 
the minor right did not merge in the 
larger one, the plaintiff would be entitled 
to sueceed unless the defendant could show 
that the lands in suit were comprised in 
his jofe upon which he relies, aod he finds 
as a fact that the defendant has not 
discharged that onus of proof that the 
lands in suit were comprised in his fote. 
That in itself is sufficient to defeat the 
defendants’ case. For these reasons I 


think the learned Judge was right in 
coming to the conclusion at which he 
arrived. 


Then arises the other question upon 
the Statute of. Limitation. It appears that 
the sale took place in 1893, and this suit 
was not brought until 1909 The sale 
was an auction-sale under a certain decree, 
In 1895 a suit was instituted for the 
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purpose of setting aside that decree and 
also the sale which was completed under 
it, and the suit was taken from one Court 
to another and finally to the Privy Counsil, 
whose decision was given in the year 
1905, by which the plaintiffs were declared 
to be entitled to the land which they had 
brought in the year 1873. In my jndg- 
ment, it is quite sufficient to say that 
section 16 of the Limitation Act applies 
to this case, and if it does apply, all the 
time during which the proceeding to 
set aside the sale has been prosecuted 
should be excluded. It is obvious that 
the first part of this section applies to 
the suit in question, because this was a 
suit by a purchaser at a sale in execution 
of a decree for possession of the land. 
The only point which is taken by the 
learned Vakil is that the suit which was 
instituted for the purpose of setting aside 
the sale was not a proceeding within the 
meaning of section 16. I see no reason 
for limiting the word “proceeding”, which 
is a word of general meaning, to something 
which is not a suit. In my opinion it 
includes a swt. It would be a most un- 
reasonable interpretation to put upon the 
word to say that if a proceeding to set 
aside a sale is instituted by a petition 
then the time which is occupied by that 
proceeding should be excluded, whereas 
if a proceeding to set aside a sale be 
instituted in the form of a suit, the time 
occupied by sush a proceeding should not 
be excluded. I think this would lead 
to an unreasonable and unjust result. There- 
fore, in my opinion the time which was 
' occupied in the prosecution of the suit to 
set aside the sale, namely from 1895 to 
1905, ought to be excluded in the com- 
putation of the time under Article 138. 
Therefore, the suit was bronght within 
time. 

For these reasons I think that the appeal 
should be dismissed with costs. 

MOOKERJEE, J.—l agree that the decree 
which was made in favour of the plaintiffs 
by the Subordinate Judge and has been 
affirmed by Mr. Justice Mullick, cannot be 
successfully assailed. 

The plaintiffs seek to recover possession 
of the land in dispute on the basis of 
title acquired by purchase at 9 sale in 
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execution of a decree in 1893. Their case 
was .that, notwithstanding the sale, the 
defendants, who are the representatives of 
their judgment-debtor, have remained in 
occupation without right or title. The 
defence in substance was that the defend- 
ants had a two-fold interest in the land, 
namely, an interest as tenure-holders, and 
an interest as occupancy razyats; that what 
the plaintiffs purchased in 1893 consti- 
tuted their interest as tenure-holders and 
that accordingly, they were entitled to 
remain in possession by. virtue .of their 
occupancy right. The defendants further 
pleaded that the suit was barred by limi- 
tation under Article 138 of the Schedule 
to the Indian Limitation Act, inasmuch as 
the suit had not been institited within 
18 years from the date when the sale 
became absolute. The Subordinate Judge 
has overruled these objections and has 
made a decree in favour of the plaintiffs. 
As regards the first point, the Subordi- 
nate Judge has found that the defendants 
did not keep alive their original ocoupancy 
right distinct and separate from their right 
as tenure-holders and that consequently 
they were not entitled to fall back upon 
their occupancy right on the’ allegation 
that the plaintiffs had purchased nothing 
beyond their right as tenure-holders. This 
view is obviously sound. No question of 
merger by operation of law arises here, 
and we are not called upon to discuss 
whether, against the will of the defendants, 
the subordinute had merged in the superior 
interest. The question really is, what has 
been the conduct of the defendants; have 
they kept alive and distinct ‘the two in- 
terasts which they possessed. From the 
circumstances set out in the judgment of 
the Subordinate Judge there can be no room 
for doubt as to the correctness of his con- 
clusion that the.defendants had not kept 
distinct the oscupancy right from their 
right as tenure-holders. The defendants 
created an under-tenure on the property; if 
their occupancy right had been kept alive, they 
would have become tenants under the under- 
tenure-holder and would have been’ under 
an obligation to pay him rent; this they 
admittedly never did; their conduct is, 
consistent only with the hypothesis that 
they treated the occupancy right as no 
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longer existent. They cannot now turn 
round and set up the occupancy right 
to the detriment of the execution-purchaser. 
As regards the second point, the Sub- 
ordinate Judge has assigned two reasons 
in support of his view’ that the suit is 
not barred by limitation, namely, first, that 
as the land remained actually vacant for 
ten years from 1895 to 1905, during pendency 
of litigation by the judgment-debtora to 
set aside the sale, time runs from 1905, 
and secondly, that, in any view, the plaint- 
iffs are entitled, under section 16 of the 
Limitation Act, to a deduction of the time 
during which the legality of the sale was 
under investigation in Court. In my opinion, 
each of these reasons is well founded on 
principle. It transpires that immediately 
after the execution sale, the defendants 
took proceedings to set it aside under section 
311 of the Civil Procedure ‘Code, but were 
unsuccessful. They then instituted a suit 
in 1895 to set aside the decree onthe ground 
of frand and to have the sale cancelled as 
held pursuant to a fraudulent decree. The 
proceedings in that suit, which are reported 
as Pran Nath Roy v. -Mohesh Chandra Moitra 
(2), Radha Raman Shaha v. Pran Nath Roy 
(3), Khagendra Nath Mahata v. PranNath Roy 
(4), terminated on the 27th June 1905, 
when if was dismissed by the Judicial 
Committee. During these ten years, from 
1895 to 1905, the land was unoccupied, 
and the plaintiffs could not have brought a 
suit for ejectment against the defendants; 
in the eye of the law, the possession vested 
in the plaintiffs, the rightful owners, as 
soon as the occupation of the defendants 
terminated in fact [Secretary of State v. 
Krishnamont Gupta(5) |. Consequently, thedis- 
possession, which affords the plaintiffs cause 
of acticn for this suit, dates back only to 
1905, when the defendants took possession. 
This view is supported by high authority. Lord 
Macnaghten, in the case of Trustee and Agency 
Company s. Short (6), quoted with appro- 


(2) 24 0. 646; 12 Ind. Deo. (x. 5.) 1082. 

(8) 28 O. 475; 50. W. N. 757. 

(4) 29 C. 395; 29 I A. 99:6 C. W. N. 473; 4 Bom. 
L. R. 368; 8 Sar. P. C. J. 268. 

(5) 29 0.518; 6 C. W. N. 617; 4 Bom, L. R. 537; 29 
I. A. 10% 8 Sar. P. O. J. 280. 

(6) (1888° 12 A. O. 793 at p. 799; 58 L, J. P. O. 4 
BOL. T. 677; 87 W. R. 433; 63 J. P. 132, 
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val the statement of Baron Parke in Smith v. 
Lloyd (7) and Blackburne, C. J., in McD mnell 
v. MəKinty (8), that in order to bring a 
ease within the Statute of Limitation, “there 
must be both absence of possession by the 
person who has the right and actual pos- 
session by another, whether adverse or not, 
to be protected, to bring the case within 
the Statute.” The first reason assigned by 
the Subordinate Judge is consequently well- 
founded. . The second ground is equally 
unassailable. Section 16 provides that: “In 
computing the period of limitation pres- 
cribed for a suit for possession by a pur- 
chaser at a sale in execution of a decree, 
the time during which the judgment- 
debtor has been prosecuting a proceeding 
to set aside the sale shall be excluded.” 
We have been invited by the appellants 
to put a narrow construction upon the 
term “proceeding” and to limit it toan 
application to set aside the sale; but there 
is no good reason why the term “proceed- 
ing” should be so restricted. Tha term 
“application” occurs in other parts of the 
Limitation Act; if the Legislature had in- 
tended that section 16 should be restr:sted 
to cases where an application had been 
made to set aside~a sale, the word “appli- 
cation” might have been used instead of 
the term “proceeding.” In my opinion, 
the word “proceeding” is comprehensive 
enough to include a suit as well as an 
application, and the obvious intention of 
the Legislature was to allow an exclusion 
of the period during which the validity 
of the sale is in controversy, whether the 
sale is impeached by a snit or by an appli- 
cation. The plea of limitation thus fails. 


Appeal dismissed. 


(7) (1854) 9 Exch. 562; 2 C. L. R. 1007; 23 L. J. Bx. 
194, 2 W. R. 271; 22 L, T, (0. s.) 289; 98 R. R. 837; 
156 E. R. 240. 

(8) 10 Ir, 514. 
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BOMBAY HIGH COURT. 
Seconp Civin Appear No, 339 or 1911. 
duly 21, 1916. 
Present:—-Mr Justice Batchelor and 
we Mr. Justice Shah. 
LAXMIPATIRAO SHRINIVAS DESH- 
PANDE—Dersnpant No. 1— APPELLANT 
: versus 
VENKATESH TIRMAL DESHPANDE 
AND OTHERS— PLAINTIFF AND OTHEKS DevENDANTS 

— RESPONDENTS, 

Hindu Law—Mitakshara—Adoption in nitya dvya- 
mushyayana form, essentials of—Presumption—Natural 
relationship, cessation of, after adoption. 

Though natural relationship is recognised for 
the purpose of prohibiting marriages within certain 
degrees of relationship, there is an entire cessation 
of the connection of an adopted boy with the natural 
father’s family after adoption. [p. 554, col. 2.] 

In the nitya dvyamushyayana form of adoption, a 
stipulation that the adopted boy isthe son of both 
the adopter and the natural father is necessary, even 
where the adoption is of the only son of a brother, and 
the agreement must be proved like any other question 
of faot. [p. 656, col. 2; p. 559, col. 2) 

Such a stipulation forms the distinguishing feature 
of a diyamushyayana adoption, there being no other 
difference in the ceremony between kevala and 
duyamushyayana adoptions. [p. 556, col. 2.] 

Sri Balusw Gurulingaswami v. Sri Balusu Rama- 
laksh mamma, 28 T, A. 113; 21 A. 460; 22 M. 39°; 
1 Bom. L. R. 226;3 O. W, N. 427:9 M. L. J. 67; 7 Sar. 
P. O. J, 380; 9 Ind. Dec. (xN. s.) A., 1001, & Ind. Dec. 
AN, 8.) M., 286; Wooma Daee v: Gokoolanund Dass, & 
I. A. 40, 3 0. 587 (P.0.); 20. L.R. 51; 8 Sar. P. 
C. J. 786; 8 Suth. P. C. J. 499; 2 Ind. Jur. 262; 1 Ind. 
Dee. (N. s.) 958; Nilmadhub Does v Bishumber Doss, 18 
M. I. A. 85, 12 W. R. 29 (P.O); 3 B. L. R. 2%; 
2 Suth. P. O. J. 257; 2 Sar. P. C. J. 489; 20 B. R 434, 
Permaul Naicken v, Pottee Ammal, (1849-1853) 1 M. 
S. D. A. 234, Basava v. Lingangavda, 19 B. 428; 10 
Ind. Dec. (N. s.) 289, distinguished 

There is no presumption of law that the only son 
of a brother, if given in adoption, must be deemed to 
be given as a duyamushyayana son. [p, 559, col. 1.] 


Second appeal against the decision of 
the District Judge, Dharwar, in Appeal 
No. 233 of 1908, amending the decree 
passed by the second class Subordinate 
Judge, Hubli, in Civil Suit No. 558 of 
1902. 

Mr. Jayakor (with him Mr. Nilkanth Atma- 
ram), for the Appellant, 

Mr. H. O. Coyaji (with him Mr. G. P. 
Murdeshwar), for Respondent No. 1. 

Mr. Y. N. Nadkarni, for Respondents Nos. 
7, 9 and 10, 

Mr. Coyaji (with him Mr. K. H. Kelkar), 
for Respondents Nos. 11, 12 and 13, 

JUDGMENT. 
Saas, J.—It is necessary in this case to 
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state briefly the facts out of which the’ 
present second appeal arises, : pas 
One Venkappa had four sons, Melgirappa, 
Konappa, Ramappa and Gurappa. These 
four brothers were divided many years 
ago. Ramappa, the third son of Venkappa, 
had a son Hanmappa; and the fourth son, 
Gurappa, had two sons, one of whom was 
Kristappa. Kristapp2 bad two sons 
Lakshmipatirao and Hanmappa. This 
Hanmappa was adopted by Ramappa’s son, 
Hanmappa He (the adopted son of 
Hanmappa) had a son Shrinivasrao, and: 
two daughters by his first wife Gangabai,. 
and one daughter by “his second wife also 
named Gangabai. Lakshmipatirao had no 
male issue and is said to have taken 
Shrinivasrao in adoption in the year 1846,- 
It is the adoption of Shrinivasrao . that is, 
in dispute in this litigation. Lakshmipati-. 
rao died in 1846 leaving a widow Lakshmibai 
and the boy Shrinivasran. Hanmappa, the 
natural father of Shrinivasrao, died in 1852, 
leaving a young widow Gangabai (his second, 
wife), and three daughters. His first wife 
had predeceased him, The surviving widow 
Gangabai died in 1898. : 
The plaintiff Timappa, 
grandson of Konappa, 
Venkappa, filed the present auit in 1902 
as a reversioner claiming Hanmappa’s 
estate after Gangabai’s death. He joined: 
all the members of the four branches of the 
family of Venkappa, including Hanmappa’s 
daughters and their sons, as defendants, 
Defendants Nos. land 2are thesons of 
Shrinivasrao and are principally interested’ 
in contesting the plaintiff’s claim. Defend- 
ants Nos. 3, 4, 5 -and 6 are Hanmappa's 
daughters and their sons. Defendants Nos. 
7, 8, 9 and 10 represent Melgirappa’s 
branch. Defendants Nos. .land 12 belong. 
to Gurappa’s branch but to a sub-branch 
other than that of defendants Nos. 1 and 
2, are opposed in interest to defendants 
Nos. 1 and 2. Defendant No. 13 belongs to, 
Kolappa’s branch and is the brother of 
the plaintiff. The relationship of the parties 
is given in detail in the genealogical table 
(Exhibit 613) attached to the judgment 
of the lower Appellate Court. j 


who is a great- 
the second son of 


The plaintiff’s claim relates to the pro- 
perty of Hanmappa who was adopted: it 
Ramappa’s .branch,, The property. . with 
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which we are concerned is vatan property. 
- The plaintiff claims to be entitled to a 
fifth share in the property and seeks to. 
recover possession thereof with -mesne pro- 
fits after partition. His claim is made on 
the footing that the daughters of Hanmappa 
cannot inherit the vatan property in con- 
sequence of the provisions of Bombay Act 
V of. 1886, that Shrinivasrac, the natural 
son of Hanmappa, was given away in adoption 
to Lakshmipatirao, and that. Shrinivasrao’s 
sons, defendants Nos.1 and 2, have been 
in wrongful possession of the property: 
after Gangabai’s death in 1598. 

: It is common ground now'that defendants 
Nos. 3 to 6 have no right to the property in. 
question; and it is not necessary to notice 
the defence made on behalf of some of them 
in the Trial Court. — : 

Defendants Nos. 7 to -13 sided with the 
plaintiff, and claimed their respective shares 
as reversioners in the Trial Court. 

Defendant No. 2 did not appear. De- 
fendant No. 1 contended, among other things, 
that Hanmappa (Lakshmipatirao’s brother) 
was not adopted by Hanmappa, theson of 
Ramappa, as alleged by the plaintiff, that 
Shrinivasrao’s adoption by Lakshmipatirao 
in 1846 was in the deyamushyayana form, 
that their father Shrinivasrao, and, after 
his death in 185, they had been in adverse 
possession of the property since 1552, and 
that the plaintiff’s claim was time-barred. 

The Trial Court found. that Hanmappa 
was in fact adopted by Hanmappa, son of 
Ramappa, that Lakshmipatirao adopted 
Shrinivasrao in 1846 in the simple form 
(as a kevala datieka) and not as.advya- 
mushyayana son of himself and Hanmappa, 
that the property belonged to Hanmappa: 
at the time of his death and that the. 
claim was not time-barred: Accordingly 
a decree was passed in favour of the plaint- 
iff and ‘other defendants-sharers for partition 
and possession with mesne profits against 

defendants Nos. 1 and 2 in 1908. 

’ Thn the appeal by defendant No. 1 to the 
District Court, the findings of the Trial 
Court were affirmed except as to a part of 
the property. The lower Appellate Court 
confirmed the decree of the Trial Court 
subject to a variation as to a part of the 
property in 1911. : 

The defendant No. 1 preferred the 

present appeal to this Court in 1911. 


As regards respondent No. 12 ‘Ram. 
chandrappa), the appeal abates, as no steps 
have been taken in time by the appellant 
to bring the legal representatives of Ram- 
chandrappa on the record, who died 
during the pendency of the appeal. 

In support of the appeal Mr. Jayakar 
on behalf of the appellant has urged, 
firstly, that the adoption of Shrinivasrao 
by Lakshmipatirao must be presumed to 
have been in the dvyamushyeyana form 
according to Hindu Law, unless a stipula- 
tion to the effect that it was to be in 
the simple form was alleged and proved 
by the plaintiff; secondly, that apart from 
this presumption the documentary evidence 
in the case establishes the fact that Shrini- 


vasrao was a dryamushyayana son of 
Lakshmipatirao and Hanmappa; thirdly, 
that the plaintiff's claim ig barred on 


account of the property having been in the 
adverse possession of Shrinivasrao and de- 
fendants Nos. 1 and 2 since 15592; and, lastly, 
that no mesne profits should have been allow- 
ed to the defendants-sharers. 


It is not disputed now that Hanmappa 
(brother of Lakshmipatirac) was adopted in 
Ramappa’s branch as alleged by the plaint- 
iff and found by the lower Courts. 

It will be convenient to deal with the 
appellant’s contentions in the order in which 
I have stated them. 


As regards the first contention, it is based 
on the argument that according to Hindu Law 
when the only son of a brother, divided 
or undivided, is adopted he becomes a 
dvyamushyayana son of both ‘the brothers 
the adbpter andthe giver, in the absence 
of a stipulation to the contrary. It ig 
farther argued that though Hanmappa 
became a distant cousin of Lakshmipatirao 
after his adoption in Ramappa’s branch, he 
still remained the brother of Lakshmipatirao 
with the result that the above rule of 
Hindu Law wonld apply to Shrinivasrao’s 
adoption. Mr. Coyaji for the plaintiff 
has urged that the rule of Hinda Law as 
stated by Mr. Jayakar has no application 
to the present case as Hanmappa’s natural 
relationship with Lakshmipatirao terminate 
ed on his adoption, and that he was 
related to Lakshmipatirao asa divided and 
distant cousin, when he gave his only son 
Shriniyasrao ip adoption to Lakshmi. 
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patirao. In other words, he maintains that 
Hanmappa was not Laksbmipatirac’s full 
brother in 1846 when Shrinivasrao was 
given in adoption. He further contends 
that there is no such rule of Hindu Law 
as stated by Mr. Jayakar, that a dvya- 
mushyayana adoption is the result of a stipu- 
lation, that the stipulation must be prov- 
ed in every case by the person who relies 
upon such an adoption, including the case 
of the adoption of an only son of a 
brother, and that unless the stipulation 
constituting the boy a dvyamushyayana son 
is proved, the adoption must be held to be 
in the simple form. 

After a careful consideration of the argu- 
ments on both sides it seems to me in the 
first place that Hanmappa cannot be 
treated as the uterine brother of Lakshmi- 
patirao at the date of Shrinivas’s adoption 
in 1846. It is undisputed and indisputable 
that Hanmappa lost all rights to the 
property of his natural father on his 
adoption in Ramappa’s bransh,- that though 
the gotra did not change in this 
particular case, the degree of re- 
Jationship was altered for the purposes of 
inheritance and the obligation to offer 
oblations underwent a similar change. Manu’s 
verse No. 142 in the ninth Adhyaya of 
his Smriti, which is quoted with approval 
both in the Mitakshara and the Vyava- 
hara Mayukha, is clear on the point, Mr. 
Jayakar, however, argues that the tie of 
blood or natural relationship, which is not 
included in the terms gotra, riktha, pinda 
or svadha used in the above verse, subsists 
even after the adoption. It is urged that 
for the purposes of marriage, for instance, 
the existence of the blood-relationship has 
to be recognised, and there is no reason 
why it should not be recognised for the 
purposes of adoption under such circum- 
stances ag we have in the present case. 
16 seems to me, however, that the whole 
argument is opposed to the conclusions in 
the Vyavahara Mayukha, Dattaka Mimansa 
and Dattaka Chandrika. It is not suggested 


that there is anything in the Mitakshara 


bearing onthis point. After referring to the 
above text of Manu the conclusion i is thus 
stated in the Vyavahara Mayukha: “Even 
by the terms gotra (family), pinda (funeral 
oblation), riktha (heritage) and svadha 
(shradha, eta.) are to be understood al] theacts 
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connected with the pinda or funeral oblation 
due to the natural father; their extinotion 
is pronounced. From tbis also follows [as 
a matter of course] the cessation of family 
connection with the uterine brother and 
the father’s brother and the rest.” (See 
Mandlik’s Hindu Law, page 59.) It is 
significant that the word sambandha is 
used in the original text by Nilkantha 
for the expression “family connection” in 
the translation. The conclusion is also em- 
phasised lateron at page 61 of the book 
by referring to the text of Manu as in- 
volving “an entire cessation of connection 
with the natural father and the rest,” the 
expression corresponding to ths words ‘entire 
cessation of connestion” being sambandh- 
matrinibrittt. Further on in the’ same chapter 
with reference to marriage the conclusion is 
thus stated at page 31 of Mandlik’s Hindu 
Law:— Further a marriage in the family 
of the natural father within seven degrees 
is altogether illegal according to this text 
of Gautama; with the paternal bandhus 
or kinsmen on the progenitor’s side up 
to the seventh degree and with those on 
the mother’s side up to the 4fth, ete.” 
Thus it is clear that the natural relation- - 
ship is recognised for the purpose of pro- 
hibiting marriages within certain degrees 
of relationship in virtue .of anr explicit 
text and opinion based thereon. The con- 
clusions in the Dattaka Mimansa and the 
Dattaka Chandrika on this poitit are general- 
ly to the same effect [see Dattaka Mimansa, 
s. VI, paragraphs 6, 7, 8, 10 and 11, 

and Dattaka Chandrika, 8. ‘Il, paragraphs 
17 and 18—Stokes’ Hindu Law Books, pages 
599-600 and 640 respectively]. These passa- 
ges establish clearly that though the natural 
relationship is recognised for the purpose . 
of prohibiting marriages within certain 

degrees of relationship, there is an entire 
cessation of connection of the adopted boy 
with the natural father’s family after adop- 

tion. It is not necessary in this case to 
decida—and I am far from  desiding— 
that the disabilities arising from the re- 
cognition of natural relationship are confined 
to the question of marriage. I have, how- 
ever, no hesitation in holding thatin spite of 
the natural relationship whioh originally sub- 
sisted between Lakshmipatirao andHanmappa, 
Hanmappa’s natural son Shrinivas, born long 
after Hanmappa’s adoption, would belong 
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to Ramappa’s branch, and would not be 
treated as Lakshmipatirao’s natural bro- 
ther’s son as if Hanmappa had not been 
adopted. 

This conelusion becomes clearer when 
regard ig had to Manu’s text (Manu IX, 
182) and the opinions based thereon, upon 
which Mr. Jayakar has relied mainly in 
connection with his first contention. The 
opinions expressed in the Mitakshara and 
the Vyavahara Mayukha in favour of the 
brother’s son are expressly based upon 
Manv’s text (Mann IX, 182), which has 
been translated as follows: “If among 
several brothers of’ the whole blood, one 
have a son born, Manu pronounces them 
all fathers of male issue by means of that 
son.” (See Stokes’ Hindu Law Books, page 
420—Mitakshara, Chapter I, s. xi, paragraph 
86.) It is quite clear to my mind 
that no Hindu brother can be pronounced 
to be a father of male issue within the 
meaning of this text, if a son is born to 
his brother, who is already given 
away in adoption long before the birth of 
the son. This text can refer only to the 
case of a son cf a brother who is a 
brother of the whole blood at the time of 
the birth of the son, and whose connection 
with the family of his own birth has not 
ceased on account of adoption; 
pointed out by Vijnaneshvara, “it is not 
intended to declare him son of his unele,” 
but “to forbid the adoption of others if 
a brotber’s son can possibly be adopted.” 

It follows, therefore, that the very 
foundation which is essential for Mr. Jaya- 
kar’s first contention does not exist in this 
case. Shriniwasrao, when born, was not 
Lakshmipatirao’s brother’s son but his 
divided and distant consin’s son. 

Assuming, however, in favour of the 


appellant that Hanmappa, in spite of hie 
adoption in Ramappa’s branch, can be 


treated as Lakshmipatirao’s brother of 
the whole blood at the time of 
Shrinivasrao’s adoption by Lakshmipati, 


Mr. Jayakar’s contention that the adoption 
must be presumed to be in the dvya- 
mushyayana form as a matter of law, unless 
a contrary stipulation in favour of a simple 
adoption is established, cannot be accepted. 
I have already set forth the rival con- 
tentions of the parties on this point. Mr. 


and as 


Jayakar relies upon the observation iw 
Mayne’s Hindu Law (section 145, page 185, 
8th edition). that an only son can be 
adopted as a dvyamushyayana either by an 
express agreement that his relationship to 
his natural family shall continue or when 
he is the only son of a brother taken in 
adoption by another brother, in which case 
the double relationship appears to be 
established without any special contract. 
There are similar observations in other 
modern books, which Mr. Jayakar has 
referred to [see, for example, Sarkar’s 
Hindu Law, page 162, 4th edition, and 
Tagore Law Lectures for 1888 on Adoption 
at page 302]. Mr. Mayne has referred to 
several texts and cases in the foot-note in 
support of this observation; and it will be 
necessary to examine them briefly to see 
whether in Hindu Law witkont proof of 
an agreement a brother’s only son can be 
held to be a dvyamushyayana when adopted 
by another brother. Before I do so, 
however, it will be appropriate to state 
Mr. Jayakar’s argument briefly, as it may 
help to restrict the scope of the examination 
of the fexts and other authorities. His 
argument is that adoptions are of two 
forms, one simple (kevala) and the other 
dvyamushyayana. The dryamushyayana adop- 
tions are of two kinds, nitya and anitpa. 
According to kim the nitya dvyamushyayana 
is the result of a stipulation that the boy 
shall be the son of both (fathers.) The 
anitya dvyamushyayana is not the result of 
any agreement but arises when the ceremony 
of tonsure has been performed in the natural 
family of the adopted boy and when the 
boy belongs originally to a different gotra, 
This form of deyamushyayana, it is conceded 
by Mr. Jayakar, is obsolete, and in any: 
case, it has no application to the present 
case. 


Mr, Jayakar, however, argues that the 
case of an only son of a brother is an 
exception to the general rule that there 
should be a stipulation in the case of a 
nitya devyamushyayana adoption, and that in 
his case it should be presumed to be a 
dvyamushyayana adoption without proof of 
any stipulation. Thus it is necessary to 
consider whether such an exception is 
recognised in any of the texts and decided 
cases and whether apart from texts and 
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precedents on principle such an exception 
could be recognised. 

As regards the texts, the Mitakshara is 
silent on the point. The dvyamushyayana 
son mentioned by Vijnanesvara is not the 
dvyamushyayana son which later writers 
Yefer to, and admittedly the species of a 
dvyamushyayuna son referred to by 
Vijnanesvara is obsolete and has nothing 
to do with our present point. 

The Vyavahara Mayukha does not refer 
to any such exception. It lays down that 

“dattaka or given son is of two sorts; (1) 
kerala (simple) and {2) dryamushyayana 
son of two fathers. The first is one given 
without any condition, the second is one 
given under the condition that son belongs 
to us both” (Mandlik’s Hindu Law, page 
58). The word used for condition is 
sanvid. Then after a long discussion 
about the doubt raised hy some that the 
simple (kevala) adopted sen does not exist. 
the conclusion is thus stated at page 62:- 

“Thus the simple adopted son and a son 
of two fathers being established, the sanvid 
or condition (in the case of the dvya- 
mushyayana) to the effect that he shall belong 
‘to us both is likewise established, because 
(in the condition there is a visible object, 
namely, that) the adopter may know him 
to be the son of both the fathers.” 

There is no exception to thisrule stated 


anywhere by Nilkantha in the chapter on 


_ adoption. The rule is stuted in unequivocal 
terms Mr. Mayne refers to the 
Vyavabara Maynkha in his foot-note, but I 
am unable to say that the reference sup- 
ports the conclusion stated there. I attach 
great importance to the circumstance that 
the Vyavahara Mayukha recognises no such 
exception, as in point of authority, so far 


as the present point is concerned, the 
Vyavahara Mayukha ranks next to the 
Mitakshara, 


The Dattaka Mimansa also fails to lend 
any support to the contention. The passages 
relied ‘upon are s i, paragrapbs 
37, 38, 44 and s. vi, paragraphs 34—36 and 
47 and 4& (Stokes’ Hinda Law Books, at 
pages 554, 555, 608, 609 and 612). It is 
really not necessary to examine these passages 
in detail. They refer to the propriety or 
even the necessity of adopting the son of 
a brother, when there is one, even if he 


be the only son, and it is pointed out 
that the prohibition against the adoption 
of an only son does not apply to the case 
of a brother’s only son. There is nothing 
in these passages, so far as I can see, to 
indicate whether in the opinion of the 
author in the case of a brother’s only son 
there is no need for a stipulation or con- 
dition, On the contrary in s vi 
paragraph 41 there isan indication that 
a nitya dvyamushyayana adoption is the result 
of the “stipulation that this is the son 
of the two (the natural father and the 
adopter).” In the Dattaka Chandrika the 
passages referred to ares i— 27, 28, III—17 
and s. v—83 (Stokes’ Hindu Law, pages 
635, 63 , 650 and 651 respectively). The 
passages most favourable to the appel- 
lant are paragraphs 27 and 28 in s. i 
No doubt the adoption of a brother’s 
son is directed and the difSculty arising from 
Vasishtha’s text relating to the prohibition 
against the adoption of an only scn is 
avoided by a reference to dvyamushyayana 
form of adoption in these terms:—‘‘For the 
text in question is applicable to a case 
other than that of the dvyyamushyayana, the 
extinction of the lineage contemplated in the 
clause of the text containing the reason, 
would not take place.” There is nothing to 
show that in the opinion of the anther, there 
is no need for a stipulation in the case of 
the adoption of the only scn ofa brother 
in the dvyemushyayana form. 

It seems to me that these texts taken 
as a whole do not support the appellant's 
contention, bnt establish that in the 
doyamushayayana form of adoption a stipula- 
tion that the boy is the son of both the 
adopter and the natural father is necessary, 
In fact such a stipulation forms the digs» 
tinguishing feature of a d.yamushyayana adop- 
tion, there being no other difference in 
the ceremony between kevala and dvyamush« 
yayana adoptions. 

Among the treatises on Hindu Law, the 
passage in Strange’s Hindu Law, Volume 
T, page 86, no doubt appears to be in favour 
of the appellant. But it mainly rests upon 
the authority of the Dattaka Chandrika, 
which I have already dealt with. The 
passage at page 107 of the second volume 
of the same work does not touch the poijt 
in question, 
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The passages in Steele’s Law and Custom 


of Hindu Castesat pages £5 and 83 refer. 


to the prohibition to adopt “an only son, 
a youngest or an eldest son” and to ths 
exception made in favour of a brother’s 
son. But there is nothing therein which 
throws any light on the present point. 

Sarvadhikari’s treatise on the Hindu Law 
of Inheritance contains a reference to the 
subject of dvyamushyayana sons at pages 
533-536. It is stated at page 535 that 
“if it so happened that the adopted son 
belonged to the family of the adoptive 
father—if, for instance, he was the son 
of a brother, then’ the law regarding a 
dvyamushyayana may be called into operation 
and all its consequences must be strictly 
adhered to”. The proposition is broadly 
stated, and itis conceded that it is true, 
if at all, as regards the brother’s son only. 
But if regard is had to the context, I do 
not think that it can be accepted as 
supporting the appellant’s contention The 
_author observes that “the son of two fathers 
seldom exists in practice, and that there is a 
tendency to devise means to extinguish the 
double filial relationship altogether 


The last treatise that I need refer to is 
Golap ‘Chandra Sarkar Sastri’s Hindu Law. 
At page 162 of the fourth edition of this 
book, the learned author observes that “if 
an ouly soncfone brother be adopted by 
another brother or his widow, he becomes, 
by operation of law, the son of two fathers, an 
express stipulation being unnecessary.” The 
only authority cited in support of this view is 
the case of Krishna v, Paramshri (1). But 
this case only decides that the power of giv- 
ing and taking an only sonin adoption in 
the dvyamushyayana form is not confined to 
brothers, but may also be exarcised by their 
widows. There is no other authority cited in 
support of the proposition. I may here men- 
tion that the same learned anthor refers to 
the Mitakshara. C. I, s.x, paragraphs 1 
to 3, in support of a somewhat similar remark 
in his book on adoption (Tagore Law Lectures 
for 1848), But the dvyamushyayana son 
mentioned by Vijnanesvara in this part of 
his commentary is quite different from 
the duyamushyayana son we are dealing 
with. The dvyamushyayana son in the sense 
of the Mitakshara is obsolete now. It is 


(1) 25 B. 587; 3 Bom. L. R. 73. 


also significant tbat at page 375 in the 
same book his observations about the nitya 
dvyamushyayana and anitya dvyamushyayana 
show that in the former there must be a 
stipulation to that effect. 

The result is that there are observations 
in some of these books, which support 
the appellant’s contention. But in this 
Presidency we have to be gnided mainly by 
the Mitakshara and the Vyavahara Maynkha 
supplemented by the Dattaka Mimansa and 
the Dattaka Chandrika. 

These learned anthors do not deal with 
the Vyavahara Mayukha at all, and so far 
as they refer to the Dattaka Mimansa and 
Datiaka Chandrika, I am of opinion that 
they are not supported by them. Bot 
above all there is no precedent in favour 


of their view from this Presidency, and 
it seems to me that it is not safe to 
aceept their opinion on this point so 


far as Western India is concerned, where 
by far the common form of adoption ig 
the simple (kevala) form, and not the 
dryamushyayona form. It is pertinent to 
note here that the view as to the prohibition 
against the adoption of an only son in 
this Presidency, which is to a large extent 
connected with the present point, has been 
somewhat different from that which obtained 
in other Presidencies until their Lordships of 
the Privy Council pronounced in favour 
of the validity of the adoption of an 
only son in 1399: see Sri Balusu Gurulinga- 
swami v, Sri Balusu Ramalakshmamma .2), 
This consideration also affords a reason 
for not accepting too readily the opinions 
on this point expressed in these hooks on 
Hindu Law. 

I now come to the decided cases, which 
Mr. Mayne refers to and some of which 
have been referred to in the course of the 
argument. The most important is the 
case of Wooma Daee v. Gvkoolanund 
Dass (3). Their Lordships, after referring 
to certain passages in the Dattaka Mimansa 
and Dattaka Chandrika, concede that 

they do in terms prescribe that a Hindu 
wishing to adopt a son shall adopt the 

(2; 261. A. 113; 21 A. 460; 22 M. 398; 1 Bom. L R 
226; 3 C. W. N. 427; 9 M. L. J. 67; 7 Sar. P, C. J. 320; 
9 Ina. Dec. (N. s.) A. 1001; 8 Ind. Deo. (x. s.) M., 

(3) 5 L A. 40 at p. 50; 3 C. 587 (P. 0.) 2 OLR. 


51; 3 Suth. P. C. J. 499; 8 Sar. P, C. J. 786; 2 Ind. Jar. 
262; 1 Ind. Dec. (N, s.) 958, 
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son of his whole brother, if such a person be 
in existence and capable of adoption, in 
preference -to any other person; and qualify 
the otherwise fatal objection to the 
adoption of an only son of the natural 
father by saying that, in the case of a 
trother’s son, he should, nevertheless, be 
adopted in preference io any other person 
asa dvyamushyayana, or son of two fathers.” 
The point that was decided was that the 
directions contained in these texts were not 
mandatory and that an adoption, though not 
in conformity with them, was valid. So far 
it seems to me that their Lordships do not 
consider or decide the point which we have. 
to decide in this case. But further on their 
Lordships observe as follows: —“Agaia, to 
constitute ‘a dvyamushayayana there must be 
a especial agreement between the two 
fathers to that effect; or the relation 
must result from some of 
cireumstances indicated by Sir William 
MacNaghten at page 71 of bis Princi- 
ples and Precedents,” 


The passage at page 71 cf this book 
shows that a <dvyamushyayana adoption 
“may take place either by special agreement 
that the boy shal] continue son of both 
fathers, when the son adopted is termed 
nitya dvyamushyayana; or otherwise, when 
the ceremony of tonsure may have been 
performed in his natural family, when he 
is designated anitya dtyamushyayana.” 
Thus the observations of their Lordships 
of the Privy Council instead of favouring 
the appellant’s contention, favour the view 
that a nitya dvyamushyayana adoption can 


take place only by special agreement to 


that effect. No exception to this role is 
mentioned either in the judgment or in 
Sir William Macnaghten’s Principles and 
Precedents, apart from anitya dryamushyayana 
adoption which stands on a different footing 
altogether, 


The other case is the case of Nilmadhub 
Doss v. Bishumber Doss (4). The question that 
their Lordships had. to decide was, as observ- 
ed at page 97 of the report, whether the 
respondents in the case had established 
that there was, in fact, an adoption of 
Ramloshan Dass by Goorooprashad Dass. 


(4) 18 M. L A. 85; 12 W. R. 29 (P. © ); 8 B.L.R. 27; 
3 Suth, P, O, J, 267; 2 Sar. P. C.J. 489; 20 B. R. 484, 


the other 


On a consideration of the evidence their 
Lordships held against the respondents. 
The question to be considered was purely 
one of fact, and the presumptions referred 
to at pages 100 and 101 of the report 
are presumptions of fact and not of law. 
The presumption that no sonless Hindu 
will fail to adopt a son or to make 
provision for an adoption is not strong, 
and the other presumption that he would 
not break the law by giving in adoption 
an eldest or only son or allowing him 
to be adopted otherwise than as a 
dtyamushyayana or son to both his uncle and 
his natural father referved to in contrast 
with the first cannot be treated as much 
stronger than the first. These observations 
must be taken with reference to the 
context and cannot be properly taken out 
of their context and treated as propositions 
of Jaw. Their Lordships have decided in 
the case already referred to that these 
rules of law are not mandatory but 
merely directory. Jt may be that in 
appreciating evidence as to the fact of a 
particular adoption, the Court may be 
satisfied with less proof in the case of an 
eldest or only son of a brother than 
in avy other case in deciding whether 
that adoption was in the dvyamushyayana 
form or not. But the case ‘cannot be 
treated as deciding that asa matter of 
law there can be a dvyamushyayana 
adoption without a stipulation or condition 
to that effect between the giver and the 
adopter, when both of them are brothers 


and when the boy heppens: to be the 
only son of the giver. 
The other cases kbmt to by Mr. 


Mayne do not carry the point any further 
and need not be discussed. It will be 
enough to state that the decision in 
Permaul Naicken v. Pottee Ammal (5) is 
based upon the remark in Strange’s Hinda 
Law, volume I, page 86, whieh I -have 
already dealt with. 


There is no desision of this Court 
bearing on this point. Certain observations 
of Ranade, J., in the case of Basava v. 
Iingangavda (6) have been relied upon. 
But I feel quite clear on a consideration 


(5) (1849.1853) 1 M. S. D. A. 284. 
(6) 19 B. 428; 10 Ind. Deo. (x. s.) 289. 
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of these observations that they do not touch 
the point in question; and that there was 
no oceasion then to consider the present 
point. It is significant that Mr. Justice 
Ranade refers to this form of adoption as 
having become generally, if not altogether, 
obsolete in this Presidency. The result 
of all these decisions taken together seems 
to me to support the conclusion that a 
nitya dvyamushyayana adoption is always 
the result of afi agreement to that effect, 
and that there is no exception to the 
rule. 

If we consider tbe question apart from 
texts and precedents, it is clear that there 
is really no foundation for the appellant’s 
contention. The theory is that according 
to certain texts of Hindu Law the adop- 
tion ofan only son is absolutely prohibited. 
How is the adoption of a brothers only 
son, who would naturally and obviously 
be the most suitable boy to adopt, if he 
were otherwise eligible, to be justified? The 
only way that the commentators could 
suggest was the one which in fact they 
did suggest, viz., that the adoption could 
be in the dvyamushyayana form. But the 
supposed prohibition of the adoption of an 
only boy no longer exists. Therefore there 
is nothing,to be avoided while giving an 
only son, or even an only son of a brother, 
in adoption. Besides the direction as to 


adopting a brother’s son in preference to, 


any other boy has been held long since 
tobe a recommendation and not an im- 
perativa command; and there is no reason 
to suppose that the direction as to adopting 
a brother’s son has been ever treated in 
this Presidency as anything more than a 
recommendation. Under these cireumstances 
there would be no ground for presuming 
that the only son of a brother, if given in 
adoption, must be deemed to be given as a 
dvyamushyayana son. It is open to that 
brother to give his only son in adoption to 
a stranger, if he chooses. Itis equally open 
to him to give him to his own brother, 
if so minded. The pressure upon his con- 
science, ifany, would be ‘much the same 
in either case from the point of view of 
Hindu sentiment. If there is need to prove 
an agreement to support the plea of dvyamush- 
yayana form of adoption in one case, there 
is, in my opinion, equal need for proof of such 
an agreement in the other case. 


On a careful consideration of all the 
arguments for and against this point, I 
have come to the conclusion that in every 
case of a dvyamushyayana form of adoption, 
there must bean agreement to that effect, 
and that the agreement must be proved by the 
person setting up the dvyamushyayana 
adoption, like any other question of fact, as 
much in the case of the adoption of an only 
son of a brother as in any other case of 
such an adoption. I refer here, of course, to 
the case ofa nitya dvyamushyayana. An anitya 
dvyamushyayana is undoubtedly independent 
of an agreement; but with that we have 
nothing to do in this case. 

The serond contention relates to the 
question of fact, Mr. Jayakar has urged that 
having regard to Hxhibits 835, $33, 834, 144 
and 120 it is clear that the adoption of 
Shrinivas was in the deyamushyayana form. 
Both the lower Courts have considered this 
and other evidence and arrived at the 
conclusion that the adoption of Shrinivas was 
in the simple form and not in the deyamush- 
yayana form. These documents have keen 
read to us, and I am unable to say that the 
finding of fact is not justified. Thereis no 
evidence of any stipulation between Lakshmi- 
patirao and Hanmappa that Shrinivas 
was to bethe son of both of them. The 
yadi, which isin the nature of a Will, of 
Lakshmipatirao (Exhibit 835) made in 
1846 does not refer to any such stipulation, 
There is nothing to show that Hanmappa 
treated Shrinivas as a dvyamashyayana 
son during his lifetime up to 1852. The 
statements of Lakshmibai, Shrinivas and 
Gangabai after Hanmappa’s death do not 
establish the plea ofa dryamushyayana adop- 
tion. There is no reasun to suppose that the 
presumption mentioned by their Lordships 
of the Privy Council in Nilmadhub’s case (4), 
above referred to, has not been properly 
considered by the lower Courts in appreciat- 
ing this evidence. Further, with reference 
to this presumption it bas to be remembered, 
as pointed out by Sir Charles Sargent, CO. J., 
in the Full Bench case of Waman Raghupati 
Bova v. Krishnaji Kashiraj Bova (7), 
“that up to the time when Daks- 
mappa v. Ramava (8) was decided with 


ee aes oe 7 ind, Dec. (N. s.) 625, 
(8) 12 B. H.C. R 
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the exception of the opinion expressed by Sir 
Joseph Arnould,.., the adoption of an only 
son had been regarded by the late Sadar 
Adalat and by this Court as valid.” The 
case of Laksmappa v. Ramava (8) was 
decided in 1875 and the opinion of Sir Joseph 
Arnould was expressed in 1869. The pre- 
sumption, therefore, cannot be said to be par 
ticularly strong in favour of the appellant. 
For all these reasons, ! think the concurrent 
finding of the lower Courts on this point 
must be accepted by us jin second 
appeal. 

The nezt contention relates to the plea 
of limitation This suit is admittedly govern- 
ed by Article 141 of the Limitation Act of 
1877, and the suit filed in 1902, within four 
years of the widow’s death, would be in 
time, The reversione:s would not be affected 
by any adverse possession against the widow 
during her life: see Runchordas Vandravandas 
y. Parvatibat (9). But itis argued for the 
appellant that before the Limitation Act 
of 1871 came into force, the title to this 
property was acquired by Shrinivasrao and 
the right to sue him had become barred 
within the meaning of section 2 of Act XV 
of -1877, in virtue of the Limitation Act, 
XIV of 1859, on account of Shrinivasrao’s 
adverse possession for over twelve years. 
The lower Courts have found that, assuming 
Shrinivasrao’s possession to have commenced 
in 1852, it was not to adverse to the widow 
Gangabai and that her right to sue him had 
not become barred in 1878 when the 
Limitation Act of 1871 came into force, and 
when Article 142 entitling a Hindu rever- 
sioner to sue within twelve years from the 
date of the widow’s death was introduced 
for the first time in the Limitation Act of 
1371. Mr. Jayakar has relied upon the 
same:documents (Exhibits 833, 834, 144 and 
120) and an order (Exhibit 846) made on 
the mamlatdar’s report, as showing that 
the possession of Shrinivas must be held to 
be adverse to Gangabai since 1852. This 
again is largely aquestion of fact. Though 
several cases-have been cited in the course 
of the argument it is not necessary to refer 
to them. Both the lower Courts have come 
to the conclusion that the possession of 
Shrinivas was not adverse. Having regard 
to the fact that Gangabai was a young 

(9) 26 I. A. 71; 28 B. 725; 1 Bom. L. B. 607; 3 C. 
W. N. 62]; 7 Sar. P, O. J. 543; 12 Ind. Dec. (N. 8.) 485. 


widow about twenty years old in 1852, it 
was quite natural tbat sbe would like the 
management to be carried on by Lakshmibai 
who was about 32 years old then or by 
Shrinivas who was about 18 years of age. 
It did not matter to her thatthe Revenue 
Authorities at the time declined to recognise 
Shrinivasrao’s adoption by Laxmipatirao and 
entered Shrinivas’s name in the revenue 
records in place of Hanmappa’s name as his 
natural son. Ont ofall the agnates in the 
family, she would naturally turn to Lakshmi- 
patirao’s branch for assistance after 
Hanmappa's death. The statements above 
referred to show that Gangabai believed 
that she was an heiress to the property of 
Hanmappa and consented to the management 
by Lakshmibai. It would not matter to 
her whether Lakshimibai managed the 
property or Shrinivas did so. They all 
agreed atthe time as to the management 
of the property, and there is no reason to 
suppose that the management was assumed 
by Shrinivas in 1852 in derogation of 
Gangabai’s rights. Under the circumstances 
Shrinivas must be deemed to have been in 
possession of the property with the consent 
of Gangabai. There is nothing to show 
that the possession, which was permissive 
in the beginning, became adverse more than 
twelve years before the Limitation Act of 
1871 came into force. The earliest overt 
act, of which there is evidence, is the 
mortgage of 1862 effected by Shrinivas. 
There in nothing to show that Gangabai 
had notice of this act or that under the 
circumstances if was necessarily of sucha 
nature as to alter the character of the 
possession. But this is well within twelve 
years prior to the Act of 1871. The Court 
would be slow to hold that possession which 
has commenced lawfully has subsequently 
become adverse to the rightful owner, unless 
the evidence clearly and unequivocally 
establishes the fact. There is nothing in 
the subsequent conduct of the parties or in 
the evidence to justify -the inference that 
the permissive possession of Shrinivas 
became adverse to Gangabai more than 
twelve years before April 1873. Mr. Jayakar 
has argued that the possession, if shown to 
have been adverse in 1862, should be 
presumed to be adverse even prior to 1862, 
But I am quite unable to accept this 
argument. It is clear to my mind that the 
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the possession was permissive in 1852 and is 
not shown to have become adverse at any 
time for more than twelve years prior to 
April 1873. Thus assuming in favour of 
the appellant that prior to the Act of 1871 
„any adverse possession against the widow 
would be effective against the reversioners 
itis not shown that the widow’s right to 
sue was barred under clause 12 of section 1 
of Act XIV of 1859 before April 1873. 

Mr. Coyaji has contended that having 
regard to the provisions of Bombay Regula- 
tion V of 1827, under which no title by 
prescription could bẹ acquired without 
enjoyment of the immoveable property for 
thirty years, as also to the absence of any 
section in Act XIV of 1859 corresponding 
to section 28 of Limitation Act XV of 1877, 
the defendant No. l or rather Shrinivasrao 
could not be said to have acquired a title 
to the property within tbe meaning of 
section 2 of Act XV of 1877 before April 
‘1873. He relies upon: Rangacharya v. 
Dasacharya (10). Shrinivasrac’s possession 
commenced in 1852 and he had not enjoyed 
the property for more than thirty years in 
1873. Itis also contended by Mr. Coyaji 
that even if the widow’s right to sue may 
have been barred in 1873, the plaintiff's 
right to sue could not be treated.as barred 
within the meaning of section 2 of Act 
XV of 1877, as the plaintiff claims as a 
reyersioner in his own right and not under 
the widow. Thus his argument is that 
even if the possession of Shrinivas be 
adverse to the widow for over twelve years 
prior to April 1873, Shrinivas had acquired 
no title to the property and plaintiff's right 
to sue was not barred in April 1873 within 
the meaning of section 2 of Act XV of 1877. 
It is really not necessary to consider this 


argament any further, in view of the conclu-’ 


sion I have arrived at on the question of 
adverse possession. But I am not at all 
sure that the plaintifi’s right to sue can be 
treated as barred, if the widow’s right to sue 
was barred before 173, within the meaning 
of section 2 of Act XV of 1877, as contended 
by Mr. Jayakarand assumed by the lower 


(10) t9 Ind. Cus. 387; 37 B. 234; 


16 Bom. L. R. 
178. 4 
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Courts: 
(11). 

Lastly, as regards mesne profits, apparently 
no objection was taken in the lower Appellate 
Court to the decree of the trial Court on 
this point. The only ground upon which 
the claim of the defendants-sharers to mesne 
profits is now resisted is that they were not 
claimed by the sharers in their written 
statements. I do not think that it would be 
just to construe the pleadings strictly as 
contended by Mr. Jayakar. The defendants- 
sharers claimed their respec'ive shares, and 
it seems to me that on the pleadings it was 
open to the trial Court to allow mesne profits 
to all the sharers, The appellant has 
acquiesced in this decree in the lower 
Appellate Court. I do not see any reason 
to disallow the mesne profits which have 
been allowed by the Trial Court. 

The result is that all the contentions in 
support of the appeal fail, and that the 
decree of the lower Appellate Court is 
affirmed with costs. 

BATCHELOR, J.—I concur both in the con- 
clusions and in the reasons of my learned 
colleague. 


see Soni Ram v. Kanhaiya Lal 


Decree confirmed. 


(11) 19 Ind. Cas. 291; 40 I. A. Td; 17 C. W.N. 603; 
11 A.L. J. 389; 13 M. L.T. 437; (1913) M. W. N. 
470; 17 O. L. J. 498; 15 Bom. L. R. 439; 25 M. L. J. 
181; 35 A. 227 (P. €.) 


PATNA HIGH COURT. 
Secoxp OUIvIL Appean No. 2879 or 1913. 
January 5, 1917. 
Present:—Mr. Justice Chapman and 
Mr. Justice Roe. 
KALI SAHU AND anorarr—Puratntirrs— 
APPELLANTS 
versus 
KEDAR MAL MARWARI—Derenpant— 
RESPONDENT. 
Civil Procedure Code (Act V of 1908), 0. XX, r. 4— 
Judgment, contents of—Appeal, second- Finding of 


fact—High Court, interference by~ Benami transaction 
—Tests. 

Where a Judge has made only a colourable pre. 
tence of considering the evidence, the High Court 
in second appeal will not accept his decision upon 
a question of fact as binding upon it, But it docg 
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not mean that the Judge must discuss all the evi- 
dence upon the record. If the evidence discussed 
is reasonably adequate for a decision, the judgment 
is a good judgment. [p. 562, col 2.] 

The points upon which a question of benamé turns 
are:— 

(1) Was there any motive for a benami? 

(2) Was the alleged benamidar so connected with 
the alleged principal as to render it probable that 
he should be selected as a benamidar? 


(3) In whose possession was the document of 
title? 


(4) Who was in possession? 

(6) Frem whose pocket did the consideration 
come? [p. 562, col. 2; p. 563, col. 1.) 

Appeal from the decision of the Sub- 
Judge, lst Court, Bhagulpur, dated the 7th 
April 1913. 


Messrs, Ganesh Dutta Singh and Normal 
Ch. Chandra, for the Appellant. 

Messrs. Naresh Chandra Sinha and Pancha- 
nan Ghose, for the Respondent. 


JUDGMENT. 


Roz, J.—In this case the plaintiff. 
claimed as reversioners to the estate of 
the husband of a lady named Jitno. Their 
case was that the property in suit had 
been purchased on behalf of the husband 
in the name of Jitno. It had subsequently 
been. sold in execution of a mortgage-decree 
against one Hunsraj. A suit was, therefore, 
brought to establish the plaintiffs’ title to 
the property and for restoration of posses- 
sidn. The learned Munsif found on the 
facts that the property had been pur- 
chased by Jitno’s husband and, therefore, 
made a decree in the plaintiffs’ favour. 
The defence taken to the suit was that 
Jitno’s husband was not the real beneficiary + 
but that one Ramsaran Ram was the real 
purchaser and that Jitno was only his 
benamdar. “In appeal the Subordinate Judge 
came to the finding that as the husband 
was dead at the time of Jitno’s purchase, 
therefore, Jitno’s purchase must have had 
the effect of making the property “stridhan™ 
and the plaintiffs being the heirs 
of the husband had no title upon which 
they could maintain the action A Divi- 
sional Bench of the Calcatta High Court set 
aside the decree made upon this judgment 
and remanded the case for re-consideration 
with regard to the actual pleadings. It 
had never been anybody’s case that the 
property was “stridkan.” The sole question 
in issue had been whether it belonged to 
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Jitno’s husband or to Ramsaran Ram. The 
actual wording of the order of remand is 
the case is remanded in order that it 
may be re-heard in respect of the question 
raised in the first issue.” It so happens 
that the question whether Ramsaran was 
the real purchaser or whether Jitno was 
the real purchaser was not the first issue 
as set down in the records, it was the 
first issue as considered by the Court of 
first instance. On the case coming again 
before the Court of the Subordinate Judge 
at Bhagalpur the learned Judge went into 
the whole ‘facts of the case and decided 
that Jitno was merely a benamdar and 
that the plaintiffs have no cause of action. 
It is contended firstly in appeal that the 
order of remand did not contemplate a 
re-hearing of the whole case and that the 
finding of fact with regard to the benamt 
nature of the transaction is vitiated by 
the perfunctory form of the judgment. 
Upon the first question raised it would 
appear that the Divisional Bench of the 
Calentta High Court remanded the case 
for a decision and that inasmuch as the 
first issue. was not the only issue involvad 
in the case it was necessary for the Courts 
below to consider all the issues before 
arriving at a decision. As I read the 

judgment it is merely an intimation to ` 
the lower Court to decide the case as a 
whole upon the pleadings and not upon 
the case made out by the lower Appellate 
ourt. Upon the second ground taken I 
am strongly of opinion that this Court 
should only in exceptional cases say that 
a Subordinate Judge has deliberately 
neglected his duty. I entirely agree with 
the course taken in the case of Mubarak 
Hussain v. Shah Hamid Hussain (1). 
Where a Judge has made only a colourable 
pretence cf considering the evidence this 
Court in second appeal will not accept 
his decision upon a question of fact as 
binding upon it. But I cannot accept 
this as meaning that a Judge must discuss in 
his judgment all the evidence upon the 
record. If the evidence discussed is 
reasonably adequate for a decision, the 
judgment isa good judgment. The actual 
points upon which a question of benamd turns 
are: — 


(1) 38 Ind. Cas. 509; 2 P, L. J. 8; 1 P. L. W. 188. 
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-(1) Was there any motive for a benami? 

(2) Was the alleged benamdar so connect- 
ed with the alleged principal as to render 
it probable that he should be selected as a 
benamdar? 

(3) In whose possession was the dosu- 
ment of title? f . 

(4) Who was in possession? i 

(5) From whose posket.did the considera- 
tion come? ‘ 

The learned Subordinate Judge considered 
only the question, from whose pocket the 
consideration came. On that point he came 
to a definite finding of fact. The other 
points were hardly touched by evidence upon 
the record. -Admittedly the kobala cama 
from the possession of the heirs of the plaint- 
iffs. A story had been set up in the written 
statement explaining the motive for the berami 
transaction which on the face of it was a 
reasonable story and this part of the story 
is patent from documents upon the record. 

The relationship of the lady to Ramsaran 
Ram had been dealt with only by the defend- 
ants witnesses. The only point set up in 
the plaintiffs’ favour not considered by the 
learned Subordinate Judge was thé possession: 
of the kobala by the plaintiffs’ heirs, As 
any interest which Ramsaran Ram might 


have had passed to the contesting defendants | 


by a compulsory sale, this was not an 
important point. In these circumstances I 
am not prepared to say that the learned 
Subordinate Judge did not give a judicial 
consideration to the issue before him. I 
am not, therefore, prepared to order a 
remand. I would accept the finding of. 
fact arrived at by the learned Subordinate 
Judge and dismiss the appeal with costs. 


CHAPMAN, J.— I agree. 


R Appeal dismissed. 
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LOWER BURMA CHIEF COURT. 
Civit Execution No. 106 or 1916 
ARISING our or Civit ReGULAR No. 118 
or 1914, 

July 11, 1916. 

Present:—-Mr, Justice Young. 

K. HILL—Apeiicant 
versus 
M. M. GREENBERG—RezsronpDent. 

Civil Procedure Code (Act V of 1908), O. LIL +. 2, 
O. If, r. 5—Reference to Judge on Deputy Registrar’s 
order—Limitation Act (IX of 1908), applicability of— 
Eaecution—Decree against emecutor-legatee in his 
personal capacity—Attachment of money due to judg- 
ment-debtor as enecutor. i 

The Limitation Act does not apply to references to 
a Judge onan order by a Deputy Registrar of the 
Chief Court of Lower Burma, such reference not 
being an appeal, nor one of the applications set out. 
in the third division of the Schedule tothe Limitation, 
Act. [p. 664, col. 1.] 

16 would be opposed to the principle of Order IT, 
rule 5, to allowthe attachment of money- in the hands 
ofan executor, administrator or heir as such in exe~ 
cution of a decree against such executor administrator 
or heir personally, and it makes no difference that 
the executor is also a legatee and the money in his 

«hands as executor is due to him personally as legatee, 

But the right, title and interest of the legatee may 
be attached, and the executor may be restrained from 
receiving in his personal capacity any portion of 
the money in his hands as executor. [p. 564, col. 2.] 


Mr. Patel, for the Applicant. 
Mr. Barnabas, for the Respondent. 


JUDGMENT.—This is a-reference from 
an order of the second Deputy Registrar 


_ declining to attach certain money in the 


custody of the Court. 
3lst May 1916, and the reference was 
filed on 10th June. Under rule 2 of 
Order LII of the Code of Civil Procedure 
being an order added to the Schedule by 
the Chief Court under the powers granted 
to it by part X of the Code it is provided 
that any party desiring to have any question 
which had been decided by a Deputy 
Registrar, whether disputed or not, referred 
to a Judge may apply therefor to the 
Court within eight days from the issuing 
of the order complained of or within such 


The order was dated 


further time as the Judge might allow. 
The respondent raised the plea of 
limitation and urged that the words “from 
the issue of the order’ meant from 
delivery of the order. The applicant on 
the other hand claimed exemption on 
account of time required for obtaining 


copies of the order and relied on section 
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that they applied for copies on the lst 
June and obtained them on the 2nd. 
The respondent urged in answer that no 
copies were requisite, and that they were, 
therefore, out of time. In my opinion 
the words “issue of the order” mean 
delivery of the order, and no copies are 
required in the first place because there 
is, so far as I can see, no provision 
requiring a Deputy Registrar’s orders to be 
in writiog at all, and secondly because 
the rule does not provide foran appeal 
from a Deputy Registrar but merely that 
any question decided by him may, if the 
parties desire, be decided by the Court 
instead. There is no appeal. The parties 
start afresh. They are entitled to a 
decision by a Judge, if they so desire. 
The delegation to these officials of judicial 
powers in certain cases usually, but by 
no means always, simple has for its object 
the speeding up of litigation, but it does 
not make tnem Judges, or their decisions of 
any force unless the litigants choose to make 
them so. If they do not so choose all that 
they bave to do is within eight days from the 
issue by the Registrarof his order to state 
that they desire the question to be decided 
by the Judge. -It is no appeal, the Judge 
need not even see or be referred to the 
Registrar’s order. He has to “decide not 
whether this officer is’ right or wrong, 
but the original question. No copies are, 
therefore, necessary. Moreover, the Limitation 
Act has no application. Its preamble 
provides that it applies only to certain 
applications. These applications are set 
out in the Schedule to the Act, and an 
application of this nature is not one of 
them. Inasmuch, however,- as it seems 
the order was delivered without notice to, 
or, in the absence of the parties, I con- 
sent to hear the application under the 


powers granted by the rule. It remains 
to see what the question is. The question 
is whether the applicant who is a 


judgment-creditor of the respondent in his 
personal capacity under a mortgage decree, 
and who anticipates that the mortgaged 
property, when sold, will not realise the 
amount of the decree should be allowed 
to detain a sum of Rs. 12,472 deposited 
to the credit of the respondent in 
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sum is in the custody of the Court to 


his credit as executor. - The applicant is a 
judgment-creditor of the respondent in his 
personal capacity. It would be a strange 
thing if an executor can be restrained 
from dealing with and administering his 
testator’s estate at the instance of a 
creditor to whom he owes money in his 
private and personal capacity. The executor, 
however, is also a legatee, and the applicant 
seeing that his prayer is probably in- 
admissible argues that he has also asked 
for such other order as the Court might 
think fit. He asks ‘that the exeoutor’s 
interest in the sum as legatee might be 
detained. I do not see that that can be 
done either. As executor he must be 
allowed to carry on his executorship, and 
to interfere with his doing so would be 
contrary to the principle of Order II, rule 
5. I cannot, therefore, restrain him from 
withdrawing his money. But when once 
it is in his hands as an executor it is, 
I think, quite possible to attach his right, 
title and interest as legatee, and as it 
seems the properties have been sold, and 
the price fetched has ‘failed to reach the 
decretal amount, I think I should do so. 
The respondent must, therefore, be restrained 
from receiving in his personal capacity as 
jegatee any portion of the said sum, and 
from dealing with it otherwise than in 
his representative capacity in due course of 
administration. 
Application granted. 


ALLAHABAD HIGH COURT, 
First Orvie Appear No. 4h or 1914, 
December 21, 1916, 
Preseat:—Sir Herry Richards, Kr., Chief 
Justice, and Justice Sir P, C. Banerji, Kv. 
LAL SINGH AND ANOTHER — PLAINTIFFS — 
APPELLANTS 
versus 
SURJAN SINGH AND OTHERS -—DERENDANTS 


| — RESPONDENTS 
Hindu Law—WMortgage—Bond evecuted by mother 
attested by sons—Family necessity —Interest, exorbitant 
rate of. 
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Four out of five brothers constituting a joint family 
executed a promissory note, on foot of which a 
decree was passed against them. To satisfy that 
decree all five brothers executed a mortgage-decd 
bearing compound interest at the rate of 8 per 
cent. per annum. Another mortgage-deed was 
executed by their mother to secure a separate loan 
of Rs 99, which was attested by the five brothers. On 
a suit on the mortgage-bonds: 

Held, (1) that the mortgage-deed executed by the 
brothers was a bond executed by the managing 
sai of the family for family purposes; [p. 566, 
col. 1. 

(2) that there was no necessity for borrowing the 
money at the exorbitant rate of interest charged in 
the mortgage-deed and that simple interest at the 
rate of 10 per cent. per annum only should be allowed; 
[p. 566, col. 2.] 

(3) that the mere fact that the mortgage by the 
mother was attested by the sons, did not operate to 
create a valid mortgage. [p. 566, col. 2. ] 


First appeal froma decree of the Addi- 
tional Subordinate Judge, Aligarh. 

The Hon’ble Dr. Te) Bahadur Sapru and 
Mr. Girdharilal Agarwala, for the Appel- 
lants. i 

The Hon’ble. Dr. Sundar Lal and Mr. 
Gulzari Lal, for the Respondents. 


JUDGMENT.—This appeal arises out of 
a suit on foot of two mortgages one dated 
the 4th of March 1895,and the other, an 
unregistered mortgage, dated the 5th of 
March of the same year. The mortgagors 
in the first mortgage were Durjan Singh, 
Bijai Singh, Raghunath Singh, Harnarain 
Singh and Tikam Singh. These persons 
were the five sons of Bhup Singh. The 
second mortgage was executed by Musammat 
Khushal Kunwar, the widow of Bhup Singh 
and the mother of the mortgagors in the 
first mortgage. The first mortgage was 
made to secure the sum of Rs. 1,000. 
The second mortgage was to secure the sum 
of Rs. 99. The consideration for the first 
mortgage (according to the document) was 
the amount of a decree against Durjan Singh, 
Bijai Singh, Raghunath Singh and Harnarain 
Singh, together with an advance of Rs, 76 
odd. According to the evidence this decree 
had been obtained on foot of a promissory 
note made by the first four mortgagors 
in 1892. The consideration for the second 
mortgage was Rs. 99 an advance to the 
Musammat. The document was witnessed 
by all the sons. Various defences were 
pleaded. The plaintiffs were put on proof 
of their mortgage, and there was a farther 
allegation that the whole transaction was 
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fictitious and entered into to save the property 
of the mortgagors from their creditors. 
The plaintiffs produced one of the attesting 
witnesses who proved the execation of the 
mortgage. The other attesting witness was not 
called, the plaintiff suggesting that he had been 
won over by the other side. No evidence 
was given on behalf of the defendants to show 
that the mortgage was not executed by the 
mortgagors inthe presence of two attesting 
withesses. On this point the case was decid- 
ed on the evidence adduced by the plaintiffs. 
Tori Singh, one of the plaintiffs, came into 
the witness box and proved the consideration 
for the mortgage. Tikam Singh had pleaded 
that he was a minor in 1895 Tori Singh 
deposed to the fazt that Tikam Singh 
appeared to be a major, that noone would 
have taken him for a minor and that he 
had stated his age to be 25. No evidenceof 
any kind was given by the defendants to 
support the plea that the mortgage trans- 
actions were fictitious. At the time of the 
institution of the suit all the mortgagors 
were alive except Harnarain, yet none of 
them came forward to prove that the mort- 
gage was anything but a genuine transaction, 
The Court below seems to have been doubt- 
ful as to whether or not the mortgage was 
properly proved having regard to the provi- 
rions of the Transfer of Property Act and a 
recent decision of their Lordships of the Privy 
Council. It further held that the plaintiffs 
had not proved that Tikam Singh was a 
major,and also that the consideration was 
not proved. Under these circumstances the 
suit was dismissed. 


We think on the evidence that the Court 
below oughtto have held the mortgage proved. 
The plaintiffs complied with the provi- 
sions of the Evidence Act in calling one of 
the attesting witnesses and that witness 
proves the mortgage. After this evidence 
had been given ib lay upon the defendants 
to prove that the provisions of the Transfer 
of Property Act had not been complied with. 
With regard to the question of the minority 
of Tikam Singh, it is in the present case 
unnecessary for us to say whether or not 
the onus lay upon the plaintiffs. Our 
attention has been called to the case of 
Gaya Din v. Musammat Dulari (1) and to 


(1) 2 Ind. Cas. 839; 6 A. L. J. 693, 
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another case, viz., Kanhaya Lal v. Girdhart Lal 
(2). We think that it is unnecessary in the 
present case to express any opinion upon the 
view of the law as to onus of proof expressed 
in these cases. In the present case the mort- 
gage purported to have been executed by 
Tikam Singh as a major. The document was 
duly registered, although the age of Tikam 
Singh is not stated in the endorsement of the 
Sub. Registrar. Tori Singh, however, stated 
that Tikam Singh had at the time of the 
registration and of the execation of the doeu- 
ment stated himself to be of full age, also 
that Tikam Singh appeared to be of full age, 
and that no one would have thought that he 
was a minor. Tikam Singh himself was 
unable even to deny that he executed the 
bond. He said he could not say whether it 
was his signature or not. He produced no 
horoscope. He admitted that if his eldest 
son had lived he would have been thirteen or 
fourteen years of age at the time he was giving 
his evidence. He further admitted that there 
had been gray hair in his beard eight or ten 
years before. He produced no member of 
his family to say that he was less thaneighteen 
years of age atthe time of the execution of 
the bond. Under these cireumstantes we 
have’ no hesitation in holding that Tikam 
Singh was of full age when he executed the 
bond. Bearing in mind the uncontradicted 
evidence that there had been a promissory 
note executed by all the brothers except 
Tikam Singh, that a decree had been obtained 
upon this promissory note and that the 
mortgage was executed by all the adult 


members in the year .1895, we think 
that we ought to hold that the debt 
was a family debt or that it was a 


bond exeonted by the managing members 
of the family for family purposes. 


There remains the question of the 
amount for which a deeree should be 
given. The first point as we have 


already stated was for the principal sum 
-of Rs. 1,000. The second bond was for 
Rs. 99. The rate of interest was Hs. 18 
per cent. per annum, compound interest. 
The amount claimed at the time of the 
institution of the suit (that was the year 
1910) amounted to Rs. 18,952. This is 
an enormous sum to have accumulated 


(2) 18 Ind. Cas, 956; 9 As L. J, 108, 


‘upon a loan of the small sum of Rs. 1,100. 
In our opinion it has not been proved 
that there was any necessity whatever 
for borrowing money at this exorbitant 
amount of interest. The decree only bore 
interest at 6 per cent. We accordingly. 
think that as regards the first bond 
interest should be allowed at the rate of 
10 per cent. per annum simple interest. 
With regard to the second bond it was 
not executed by the owners of the pro- 
perty at all, It was executed by their 
mother, The mere fact that it was wit- 
nessed by her sons does not, in our 
opinion, operate io create a valid mortgage. 
The suit must stand dismissed so far as 
the second bond is concerned. The order 
of the Court will be that we vary the 
decree of.the Court below by giving a 
decree for Rs. 1,0CO principal together 
with simple interest at the rate of 10 
per cent. per annum up to the date fixed 
by us for payment. This date we fix at 
six months from this day. There will be 
no future interest. We direct that the 
parties will pay their own costs in all Courts. 


Decree modified, 


LOWER BURMA CHIEF COURT. 
_Civin Miscenzanzous No. 103 or 1916. 
July 28, 1916. 

Present: —Mr. Justice Young. 
MAUNG SAN YA AND ANOTHER-— APPLICANTS 
VeTSUS 
Tue INDIAN TELEGRAPH ASSOCIA- 
TION CLUB AND OTAERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXII, 
r. 5 (d)—Application for leave to sue as pauper— Cause 
of action, absence of— Contract Act (IX of 1872), s. 80— 
Agreement by way of wager—Suit to recover money won 
on wager—Lottery, legality of—Lotteries Act (V 
of 1844). 

An application for leave to sue as pauper ought to 
be dismissed without enquiry into the poverty of 
the applicant unless it discloses a cause of action. 
[p. 567, col. 1.] 

A lottery is a game of chance in which the loss or 
gain of the prize is wholly dependent on the drawing 
of lots. [p. 567, col. 1,] 

Kamakshi Achari v. Appavu Pillai, 1 M. H. 0. R 
448, followed. 
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A lottery is really a bet between each subscriber 
and the promoter, the subscriber betting the price of 
his ticket that he will win, the promoter betting the 
total subscription that he will mot, [p. 568, cols. 1 & 2.] 

There is no difference between “gaming” and 
“wagering” asused inthe English Gaming Act and in 
the Indian Act XXI of 1848 and in the expression 
“by way of wager” used in the Indian Contract Act. 
[p. 568, col. 2.] 


Kong Yee Lone & Co. v. Lowjee Nanjee, 29 C. 461; 
28 I. A. 289; 5 C. W. N. 714; 3 Bom. L. R. 476; 8 Sar. 
P. ©. J. 101, (P. 0.), followed. 

If money won in a lottery is paid toa third 
person as agent for the winner, the taint would 
be purged by its passing into the hands 
of a person whois bound to account and the winner 
can bring a suit for recovery of the money as from 
anagent. [p. 570, col. L] 

Bridger v, Savage, (1884). 15 Q. B. D. 368; 54 L. J. 


0. B.464; 53 L. T. 129; 33 W. R. 891: 49 J. P. 726 and > 


Beeston v. Beeston, (1875)1 Bx. D. 18; 45 L. J. Ex. 
230; 33 L. T. 700; 24 W., R. 96, followed. 


Mr. Chari, for the Applicants. 


. Messrs. MacDonnell, and May Oung, for 
the Respondents. 


ORDER.— This is an application for leave 
to sue as paupers to recover (a) fromthe 
Indian Telegraph Association Club, (b) 
from one Mg. Tha Yin and (c) from one 
Mg. Aung Ban the sum of Rs. 98, 307 being 
the amount with interest of a prize drawn 
by the applicants in a lottery conducted 
by the first defendant. The second defendant 
is sued as having actually received the money 
from the first defendant, such payment being 
according to the plaintiff the result of negli- 
gence, while the third defendant is sued 
as having identified and guaranteed the 
second defendant as the rightful winner. 
Whether the suit would lie as against him 
need not be discussed as it is withdrawn. 

Order XXXII, rule 5, provides that an 
application such as the present should be 
rejected unless the proposed suit discloses 
a cause of action. 

In 1863 in Kamakshi Achari v. Appavu Pillai 
(1), the Madras High Court described or de- 
fined a lottery as being in the ordinary 
acceptation of the term a game of chance in 
which the event of either gain or loss of 
the absolute right fo a prize or prizes by 
the person concerned was made wholly de- 
pendent upon the drawing of lots, and 
the necessary effect of which was to beget 
a spirit of speculation and gaming that 


(1) 1M, H. C. R. 448 


was often productive of serious evils. In 
Wharton’s Law Lexicon it was similarly 
described as a game of chance, a distribu- 
tion of prizes by chance. In Lord Halsbury’s 
Laws of England, Volume 15, paragraph 579 a 
lottery is described as a game which is 
made illegal by Statute. In 1901, Fox, J., 
held that a lottery was forbidden by section 
294A of the Indian Penal Code. Maung 
Pe v. Nga Maung (2). In 1904 in Gulliver 
v. Winter (3), Chitty, J., disagreed with that 
view, but stated that a lottery would fall 
within the meaning of section 30 of the 
Contrast Act. In 1914 in Mg. Baw Gine 
v. Indian Telegraph Associatiun (4) I rejected 
an application similar to the one under 
consideration, bolding that a suit to recover 
a prize in a similar lottery or a sweep was 
forbidden by section 30 of the Contract 
Act. It is only fair to the Indian Telegraph 
Association to state that in both that case 
and the present the associution was not 
seeking to retain the prize for itself, but 
to avoid paying it twice over since they 
had already paid it to the other claimants 
as being the rightful winners. Mr, Chari 
now argues that my decision in Wg. Baw 
Gine v. Indian Telegraph Association (4) 
was incorrect, contending that section 30 of 
the Contract Act which declares that agree- 
ments by way of wager are void and that 
no suit shall be brought for recovering 
anything alleged to be won on a wager, 
does not apply to lotteries or to prizes 
won therein. He admits that if Act V of 
1844 which declared all lotteries not authoriz- 
ed by Government to be common and public 
nuisances and against the law was still in 
force he would have no case; but he argues 
as is the fact that that Act was repealed 


“by Act XXVII of 1870 which enacted in 


its stead section 294 A of the Indian Penal 
Code. That section so far as is material 
runs as follows: “Whoever keeps any office 
or place for the purpose of drawing any 
lottery not authorised by Government, shall 
be punished with imprisonment of either 
description for a term which may oxtend 
to six months, or with fine, or with both.” 
The section also penalises advertisements 


2) 7 Bur. L R. 87. 
8) 11 Bur. L. R. 18 at p. 23. 
4) Civ. Mis. No. 184 af 1913, 
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of such lotteries. Mr. Chari, therefore, 
argues that since 1870, only publication 
of advertisements of such lotteries and the 
keeping of offices or places for drawing them 
are prohibited, but that the lotteries them- 
selves and agreements to pay prizes won 
in them are no longer illegal. Having 
regard to the factthat the repealed Act in 
addition to declaring lotteries illegal ex- 
pressly. provided that any person who agreed 
to pay any sum or deliver any goods asa 
price of such lottery should be liable toa 
fine not exceeding Rs. 1,0C0, I consider 
that there is considerable force in his argu- 
ments so far asthe Penal Codeis concern- 
ed. As Mr. McDonnell expressly disclaimed 
any contention that this lottery could be 
regarded as immoral or opposed to publis 
policy, Mr. Chari proceeded to endeavour 
to show that lotteries did not fall within 
section 30 of the Contract Act, or, in other 
words, that a suit to recover a prize ina 
lottery was not a sulih to recover anything 
won on a wager. He contended that Chitty, 
Js judgment in Gulliver v. Winter (3), that 
a suit against the Caleutta Turf Clab to 
recover a prize in its sweep would fall 
“within the mischief of that section and 
would not lie, was a mere expression of 
opinion since the question did not arise 
in that suit—a statement which is obviously 
correct and in regard to my decision in 
Mg. Baw Gine v, Indian Telegraph Association 
(4), he argued that the case had not been 
fully argued which is also correct. He 
argues that lotteries are not wagers within 
the meaning of section 30 of the Contract 
Act. A wager is defined in Hampden v. 
Walsh (5) as a contract by A to pay money 
to B on the happening of a given event, 


in consideration of B paying money to him “ 


on the event not happening—strictly speak- 
ing as has been pointed out by Sir F, 
Pollock, it would be more correct to say, 
in consideration of B agreeing to pay money 
to him. In this particular contract the 
Indian Telegraph Association admittedly paid 
to the winner only a portion of the amount 
subscribed, retaining a percentage and in 
Mg. Baw Gine v. Indian Telegraph Assceta- 
ticn (4) I held that there was a wager be- 
tween the association and each subscriber, 


(5) (1876) 1 Q. B. D. 189 at p. 192; 45 L. L. Q.B. 
288; 33 D, T. 852; 24 W. R. 607. 


each subscriber hatting one rupee (the price 
of bis ticket) that he would draw the lucky 
number, while the association betted the 
total amount of subscriptionsless the per- 
centage retained that he would not do so, 
Tha fact thatthe subscriber pays his stake 
in advance, instead of merely agreeing to 
do so does not seem to me to prevent the 
transaction being a bet or wager . within 
the above definition, any more than the 
deposit of his stake by a gambler witha 
bookmaker prevents a bet on a horse-race 
being a wager; nor again does the fact that 
the winner’s gain is uncertain prevent its 
being a wager any more than the same 
uncertainty prevents a bet ona totalisator 
being a bet. I see no reason to recede 
from that view. But itis really unnecessary 
to consider the question. The Privy Council 
has held in Kong Yee Lone & Co. v. Lowjee 
Nanjce '6), that there is no difference be- 
tween the expressions “gaming” and “wager. 
ing” as used in the English Gaming Act 
aud in the Indian Act XXI of 1843 and. 
in the expression “by .way of wager” 
used in the Contract Act. The 
section might, therefore, run “all agreements 
by way of wagering or gaming are 
void.” Gaming is defined as playing a 
game forstakes, (Halabury’s{Laws of England, 
Volume 15, paragraph 583) and in Wharton’s 
Law Lexicon as playing any gameof chance 
for money or money’s worth, and similarly 
in Stroud’s Law Lexicon. If, therefore, a 
lottery is a game inthe eyes of the law 
ib would also follow that to participate in 
one for stakes or money is to game or 
gamble. Mr, Chari argues that to do so is 
neither to wager nor to gamble. He points 
out that Act V of 1844 (the Lotteries Act) 
was followed by Act XXI of 1845 the 
Gaming Act, and shows that the two cen- 
tinued in foree side by side till the former 
was repealed in 1870 by section 294A 
of the Penal Code, and argues that if to 
indulge in lotteries was to wager or game 
there was no reason for the two Acts to 
continue in force side by side. I do not 
think that argument is very ccnvincing. 
The acts were very different. Act XXI of 
1848 did not make gaming or wagering 
illegal. The Legislature merely sought as 
stated in the preamble to discourage it by 


(6) 29 O. 461; 28 I. A. 239; 5 0. W. N. 714; 3 Bom. 
L. R. 476; 8 Sar, P. C. J, 101, 
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refusing to help the winner to recover the 
money, but in Act V of 1844 the Legislature 
had gone much ferther. Its aim was not 
to discourage but totally to suppress all 
lotteries, which it expressly declared to be 
common and public nuisances and contrary 
to law, and not merely declined to lend 
its aid for the recovery of winnings but 
actually penalised all agreements to pay such 
with a fine that might amount to Rs. 1,000. 
The continued joint existence of the two Acts 
might, of course, imply a difference between 
the subject-matters with which they res- 
pectively dealt, but might equally well be 
held to signify that the Legislature regarded 
participation in lotteries as participation in 
gaming of a particularly mischievous kind, and 
unless the latter view is correct, the views of 
the Legislature must have undergone very 
great change when they repealed the Lotteries 
Act altogether in 1870, and left agreements-to 
pay moneys on lotteries neither illegal nor 
even void unless Act XXI of 1848 applied. 


That its views have not undergone this 
complete change is clear from the fact that 
it repealed the Act by Act XXVII of 1870, 
which substituted for it Section 294A of 
the Indian Penal Code. This Act or section 
aimed at any rate at discouraging 
lotteries, for it made it a penal offence to 
advertise them or to keepa place or office 
for the purpose of drawing any lottery 
unless authorised by Government. The 
Legislature, therefore, certainly still dis- 
countenanced lotteries even if it no longer 
pronounced them to be illegal. But if it 
now only discourages lotteries and lotteries 
are a species of gaming or wagering, lotteries 
would be on the same footing as other 
forms of wagering or gaming and there would 
then be no longer any reason for the joint 
existence of the two Acts. It seems practi- 
cally inconceivable that a Legislature which 
enacted section 294A of the Indian Penal 
Code would legalise agreements by way of 
lotteries and put them on the same footing 
_ as uther contracts, and yet this is what it 
did, unless Act KAT of 1848 included 
them. 


It remains to be seen whether there ig 
support for the view that lotteries in the 
eyes of the -law are games and that partici- 
pation in them for gain is gaming. We have 
seen that Wharton’s Law Lexicon and the 


Madras High Court defined lotteries as 
games of chance and that in Lord Halsbury’s 
Laws of England they are described not 
only as games but as illegal games by 
Statute. As is well known, in former days 
in England games were discouraged as 
distracting men from the practice of martial 
exercises useful for the defence of the realm, 
vide 33 Henry VIII, Cap. 9. The Act 
is entitled “ A Bill for maintaining artillery 
and the debarring of unlawful games,” 
and cf. Jenks v. Turpin (7). In later 
times many games were prohibited as lead 
ing to gambling and so on. While still 
later these prohibitions were themselves 
removed except as regards certain games, 
such as ace of hearts, pharaoh, basset, 
hazard, passage, roulet, all games of dice 
except backgammon, and all games of card 
which are not games of mere skill, 
Jenks v. Turpin (7). When we turn to 
these Statutes we find (1) that all games 
of chance are called indiscriminately games 
or lotteries and (2) that lotteries strictly 
so-called are termed games. Thus in 10 
& 11 William III, Cap. 17, entitled “ an 
Act for the suppression of lotteries” the 
preamble states as follows: “Whereas 
several evil disposed persons have set up 
many mischievous and unlawful games 
called lotteries . . . . and have there- 
by most unjustly and fraudulently got to 
themselves great sums of money”, ete., ete., 
and the Statute then declares all such 
lotteries and all other lotteries to be com- 
mon and public nuisances. In S George 
I, Cap. 2, we find lotteries in the restricted 
sense described and prohibited. In 12 
George IT, Cap. 24, we find a renewed 
prohibition and a declaration that certain 
games called ace of hearts, pharaoh, basset, 
and hazard are games, or lotteries by cards 
or dice within the meaning of 10 William 
Ill, Cap. 17, sections 1 and 2, while 13 
George’ I1, Cap. 19, after reciting 12 George 
II, Cap. 28, proceeds to declare that a certain 
game called passage and all other dice- 
games except backgammon are to be deemed 
games or lotteries within the meaning of 
the Statute and prohibits them. Similarly 
in 1802, 42 George III, Cap. 119, pro- 


(7) (1884) 18 Q. B. D. 505 at p. 517; 53 L. J. M. O. 
161; 50 L, T, 808; 15 Cox. ©. C. 486; 49 J. P, 20, 
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hibits certain mischievous games or lotteries 
called “ little goes” and in 1846, 9 and 
10 Victoria, Cap. 48, provided that Art 
Unions which may be roughly described 
as associations for distributing works of 
art by lot amongst the subscribers should 
not be deemed to fall within the Statutes 
prohibiting lotteries, little goes and unlawful 
games. It, therefore, seems to me that in 
India and England lotteries were regarded 
as games of chance, that participation in such 
as were not authorised, wae in India at 
first absolutely prohibited and penalised, 
while wagering and gaming were only dis- 
couraged : that as time went on lotteries 
were put on the same footing as other 
games of chance, except that to advertise 
them or keep an office or place for the 
purpose of holding them still remained an 
offence under the general criminal law, and 
that when this happened, there was no 
longer any reason for any special Act and 
lotteries fell under the general and milder 
Wagering Act and finally under section 30 
of the Contract Act. In my opinion, therefore, 
no suit lies against the first defendant to 
recover the money. 


As regards the second defendant he 
neither appeared in person nor by Counsel and 
so far as I recollect Mr. Chari advanced 
no argument to show that the suit would 
lie as against him. This might have been 
due either to inadvertence or to the fact 
that he was a convict in the Rangoon jail 
and apparently not a person from whom 
it was likely that the money could be 
recovered. It was clear that he received 
the money and the cases showed that if 
he had done so as agent for the plaintiff, 
the original taint of the money would be 
considered purged by its having passed 
into the hands of a person who was bound 
to account, and a suit would lie as being 
one for an account between principal and 
agent: of. Gulliver v. Winter (3) already 
cited and. Bridger v. Savage (8) at page 
866, in which Brett, M. R., held that the 
suit would lie, as the defendant had receiv- 
ed money, which he contracted with the 
plaintiff to hand over to him, and Beeston 


(8) (1885) 15 Q. B. D. 368; 54 L. J. Q. B. 464; 63 
L. T, 129, 38 W. R. 891; 49 J, P. 725, 


v. Beeston (9) at page 15 in which Cleasby 
Baron stated that the astion Jay because 
the defendant had reseived money for 
which he had agreed to account. But that 
is rot the case here: the second defendant 
did not receive the money in any sense 
as the agent of the plaintiff, but in his 
own right as being in the opinion of the 
Indian Telegraph Association the rightful 
winner. The question, therefore, would be 
who was the rightful winner, and the law 
would be asked to lend its aid to the 
plaintiff to recover what he alleged to be 
his rightful winnings, As at present advised, 
I very much doubt whether the character 
of the money was purged of its original 
taint by its having come under these 
circumstances into the hands of second 
defendant. I incline to think that it is 
still a suit to recover money alleged to 
be won on a wager and, therefore, forbid- 
den by section 30 of the Contract Act. 
As, however, I am reluctant to decide the 
point without argument and as plaintiff 
might think the second defendant despite 
appearances to be worth powder and skot, 
I reserve my decision so far as he is 
concerned. Mr. Chari also asked me, if my 
opinion was against him, to refer this 
matter for consideration by a Bench as 
my order is not appealable. His request 
must at present be considered as relating 
to the first defendant only. It is always 
difficult to refuse such requests, but after 
having given Mr, Chari’s interesting argu- 
ment my best consideratisn I am constrain- 
ed to say that I have no doubt that 
the opinion of Chitty, J., in Gulliver v. 
Winter (3), obiter though it was, is per- 
fectly correct. I also think for the reasons 
given that if is an understatement and 
that the suit is not merely within the 
mischief but within the letter of section 
80 of the Contract Act. If it isnot within 
the letter, I have no doubt that it is 
within the spirit of the section., Being of 
this opinion, to grant a reference would 
be to evade the law and make an order, 
which was not appealable, appealable. I 
must, therefore, though with regret, decline 
to refer the matter, 

(9) (1875) 1 Exch, D. 138,45 L. J. Hx, 280; 38 L, 
T. 700 24 W, R, 96. 
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SHAMA KANTA CHATTERJEE AND 00. V. KUSUM KUMARI. 


CALCUTTA HIGH COURT. r 
ORDINARY ORIGINAL OVIL Suit No. 1387 or 
1914, 

March 31, 1916. 

Present:—Mr. Justice Fletcher. 
SHAMA KANTA CHATTERJEE anp Co. 
— PLAINTIFFS 
VETSUS 

KUSUM KUMARI— DEFENDANT. 

Letters Patent (Cal. of 1865), cl. 12—Claim in 
Original Side of High Court—Portion of subject- 
matter situate outside jurisdiction of Court—Leare to 
sue, absence of, effect of —Weiver of objection by defend- 
ant—Estoppel. ii 

Where a plaintiff in his plaint alleges that the 
whole cause of action argse within the local limits 
of the Ordinary Original Civil Jurisdiction of the 
High Court and the defendant is called on to plead 
to it, the latter cannot be held to have waived the 
objection to the jurisdiction of the Court by 
appearing and pleading in the case, if it afterwards 
turns out that a portion of the cause of action was 
beyond jurisdiction and leave of the Court was not 
obtained under clause 12 of the Letters Patent. Up. 
572, col. 1.1 

Where a plaintiff in his plaint alleges that a portion 
of the cause of action aroso outside the local limits 
and fails to take leave of the Court under clause 12 of 
the Letters Patent and the case comes on for trial, the 
defendant may, by appearing and pleading, waive 
the objection to the jurisdiction. [p. 572, col. 1.] 


Mr. 0. 0. Ghose (with him Mr. A, K. 
Ghose), for the Plaintiffs. 

Mr. N. N. Strcar (with him Mr. B.K. 
Ghosh), for the Defendant. : 

JUDGMENT,.—This is a suit bronght by 


the plaintiffs’ firm to recover Rs. 10,456-5-3° 


for price of goods sold and delivered to the 
husband of the defendant. The dealings 
are alleged to have taken place between 
the 23rd September 1911 and 2znd 
November 1913. Certain sums were paid 
in part payment of the amounts, leaving a 
balance of Rs. 7,877-5-3 due for principal and 
Rs 2,579 for interest, calculated at the rate of 
12 per cent, per annum up tothe 19th Decem- 
ber 1914, aggregating to Rs, 10,456-5-3, 
the amount claimed in this suit, Learn- 
ed Counsel for the plaintiff company 
has frankly admitted in conducting the 
case, as presented, that the plaint alleges 
that the whole of the cause of action 
arose within the local limit of the Ordinary 
Original Civil Jurisdiction of this Court. 
That is manifest both from the statement 
in paragraph 1 and in paragraph 6 of 
the plaint. The plaintiff alleges in both 
paragraphs that the whole of the cause 


of action arose within the local limits of 
the Ordinary Original Civil Jurisdiction of 
this Court. The defendant thereupon has 
submitted that part of the cause of action 
arose outside the local limits of the Ordinary 
Original Civil Jurisdiction and no leave 
under clause 14 of the Letters Patent was 
obtained by the plaintiffs, The defendant 
has pleaded both on the merits and 
jurisdiction; first of all, on the merits, and 
secondly, she pleaded want of jurisdiction 
in the Court to try this suit on the ground 
that a portion of the cause of action 
arose outside the local limits of the Ordinary 
Original Civil Jurisdiction of this Court, 
and, therefore, this Court has no jurisdiction 
to try this case without the leave of the 
Judge of the Court having been obtained 


under clause 12 of the Charter, Those 
objections the defendant has insisted 
upon down to the trial. The following 


issues were settled between the parties: 
(9) What goods were supplied by the 
plaintiffs to the defendant’s busband and 
what is the fair and reasonable price 
thereof? (ii) Are the plaintiffs entitled to 
claim interest on the value of the goods 
supplied? (777) The plaintiffs not having taken 
leave under clause i2 of the Letters Patent is 
the snit maintainable in this Court? (iz) 
Has the defendant waived the objection 
mentioned in issue No. (ii)? I have no 
doubt that the prices of the goods were 
fair and reasonable; the prices charged 
may have been a little higher than could 
have been obtained elsewhere; but the 
deceased must have known from time to 
to time what prices he was being charged 
for these goods and he must be taken to 
have approved of these prices. The first 
issne I decide in favour of the plaintiff 
Co. The second issue raised the question 
as to the agreement to pay interest, 
A member of the plaintiff firm has spoken 


‘about an express agreement by the Raja 


to pay interest on the amount in arrear. 
That, evidence about the agreement to pay 
interest has been contradicted by the 
Dewan of the Raja and I think the 
Dewan's evidence ought to be accepted in 
preference to that of the plaintiffs’ man. 
The bill or draft of the promissury notes 
that was presented on the death of the 
Raja for signature by the executor shows 


572 
MA GYI Y. PAT LON. 
that the claim for interest was not pub 
forward. I cannot believe the plaintiffs’ 


story about the express agreement to pay 
interest at the rate of 12 per cent. per 
annum. The third question is about the 


question of jurisdiction. There is a class 
of cases, of which the case of King 
v. Secretary of State (1) and the 


case of Suckun v. Weiner (2) have been 
cited as examples, where the Court has 
jurisdiction to try the case if the whole 
of the cause of action has arisen within 
the local limits of the Ordinary Original 
Civil Jurisdiction or the consent of a 
Court being obtained when a portion of 
the cause of action arises outside the 
local limits of the Ordinary Original Civil 
Jurisdiction. There are two classes of these 
cases; one where the plaintiff in his 
plaint alleges that portion of the cause 
of action arises outside the local limits 
and fails to take leave of the Court and 
the case comes on for trial. There is 
another class of cases where the plaintiff 
in his own plaint alleges that the whole 
cause of action arises within the local 
limits of the Ordinary Original Civil 
Jurisdiction, but it turnsout at the trial 
that portion of the cause of action arose 


within and portion outside the local 
limits of the Ordinary Original Civil 
Jurisdiction. In the first case the defendant 


may by appearing and pleading waive the 
objection to the jurisdiction, But where the 
plaintiff sets up a complete jurisdiction in the 
Court to try the case and the defendant is 
called upon to plead to this, if it turns ont 
that the Court had not complete jurisdiction, 
obviously the defendant cannot be held bound 
on the doctrine of estoppel on the ground 
that he waived the objection of want of 
jurisdiction. The defendant could not waive 
a fact‘that he did not know of and when the 
plaintiff alleges that his cause of action arose 
within the local limits of the Ordinary Original 
Civil Jurisdiction, the plaintiff would be bound 
for the purpose of pleading to assume that the 
- statement is true. That seems to me the 
result of the cases cited in the argument. 
Now, what has happened in this case? It is 
not denied that a portion of the cause of action 


(1) 35 C. 394; 7 0 L. J. 441; 12 0. W. N. 705. 
(2) (1901) 17 T. L. R. 494 
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arose outside the local limits of the Ordinary 
Original Civil Jurisdiction of this Court. If 
we accept that the goods were in fact 
delivered to the defendant’s husband at 
Harrison Road, the receiving office of the Hast 
Indian Railway Company, that does not get 
over the difficulty in this case, namely, that 
part of the cause of action arose outside the 
local limits of the Ordinary Original Civil 
Jurisdiction of this Court. The whole thing is 
unfortunately a mistake committed by the 
Attorney in not drawing the plaint in a 
proper manner. If seems to me quite 
clear that in the present case the Court has 
no jurisdiction to try this suit. That being 
so, the present suit fails and must be dis- 
missed with costs on scale No. 2. 
Suit dismissed. 


LOWER BURMA CHIEF COURT. 
Seconp Civic Appeat No, 197 op 1915. 
January 18, 1916. 
Present:—Mr. Justice U Kin, 
MA GYI AND otners—Derenoants— 
APPELLARTS 
versus 
PAT LON— PLAINTIFF— RESPONDENT, 

Civil Procedure Code (Act F of 1908), 0, XXIX,r. 1, 
0. I,7. 8—Suits by or against Corporations—Unincor. 
porated societies o) clubs, position of. 

A Corporation isa body authorized by law to act 
as one individual and it is constituted either by 
prescription, by Letters Patent, or by an Act of the 
Legislature. [p. 578, col. 1.] 

Order KATA, rule I, of the Code of Civil Procedure, 
applies only to Corporations strictly so called, 4. ey 
to bodies authorized by law toact asa person in 
law, and not to unregistered or unincorporated bodies 
or associations of men. [p. 573, col. 1] 

An officer of an unincorporated association can file 
a suit on behalf of tho association only with special 
permission of the Conrt under Order I, rule 8, [p. 
573, col. 1.] 


Mr. Villa, for the Appellant. 

Mr. Ah Yain, for the Respondent. 

JOUDGMENT.—The plaintiff sued in the 
Township Court of Einme for a decree declar- 
ing his title asthe representative of the 
short-coat Chinese community of Einme to 
a half of the house in suit. In his plaint he 
states that heis a lugyz of the short-coat 
Chinese community; that about twenty years 
ago the long-coat and the short-coat Chinese 
community of Hinme jointly bought the 
house in suit for the purpose of using it 
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as their club-house, each community con- 
tributing Rs. 700 towards the purchase 
money which was Rs. 1,400; that U Sit Taik 
was elected as the head of the two communi- 
ties about fourteen years ago; that U Sit Taik 
having died two years before the suit, the 
defendants who are his widow and children 
have been claiming the house as their own 
and are about to sellit. Both the lower 
Courts have granted the plaintiff a decree 
as prayed for. : 

In this appeal the defendants contend 
that the Township Court had no jurisdiction. 
This point was takenin that Court. But I 
do not think that on the evidence it is 
possible to hold that the hcuse is worth more 
than Rs. 1,000. As the suit isin regard to 
one half of it, the Township Court had 
jurisdiction. The next contention of the 
defendants is that the District Court erred in 
holding that the plaintiff could maintain the 
suit in his own name on behalf of his com- 
munity under Order X XIX, rule 1, of the Code 
of Civil Procedure, and that it should have 
been held that thé proper procedure was as 
laid down in Order J, rule 8, of the Civil 
Procedure Oade. 

Order XXIX, rule I, provides that in suits 
by or against a corporation, any pleading 
may be signed and verified on behalf of the 
corporation by the Secretary or by any 
Director or other principal officer of the 
corporation who is able to depose to the facts 
of the case. This rule applies only to 
corporations properly so called and not to 
every body of persons. A corporation is a 
body authorised by law to act as one 
individual and itis constituted either by 
prescription, by Letters Patent, or by an Act 
of the Legislature. The rule does not apply 
to unregistered or unincorporated societies. 
The society in question is not one within the 
meaning of the rule. Even if it is, the 
plaintiff who claims as a lugyi ‘elder} cannot 
be said to be claiming as the Secretary or 
Direetor or principal cfficer of the society. 
Order I, rule 8, is the provision by which 
the procedure must be guided. As no 
permission was obtained by the plaintiff for 
the institution of the suit by him on behalf 
of tha short-coat community the suit must be 
dismissed. 

The appeal is allowed and the suit will 
be dismissed with casts, 


Appeal allowed, 
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ALLAHABAD HIGH COURT. 
Frast Civit Arrear No, 157 or 1915. 
January 16, 1917. 
Present:—Mr. Justice Tudball and 
Mr. Justice Rafique. 
GHULAM SAFDAR KHAN AND OTHERS — 
Derenpants—-APPELLANTS 
versus 
SUKHI AND OTHERS —PLaIntirrs— 
RESPONDENTS. 

Mortgage—Prior mortgagee, suit by—Puisne mort- 
gagee not made party to suit, rights of—Redemption— 
Prior morigagee, whether can set up mortgage as shield. 

A puisne mortgagee, seeking to enforce his mort- 
gage and who was not made a party to a suit bya 
prior mortgagee on his mortgage, is entitled to be 
placed in the position which he would have occupied 
if he had been a party to the former suit, [p. 574, col, 
2.] 

In such a case, the prior mortgagee, however, can 
set up his mortgage asa shield, and is entitled to 


“be paid its amount before the property can be sold. 


[p. 574, col. 2.) A 

Munna Lal v. Minne Lal, 23 Ind. Cas. 559; 12 A, 
L. J. 457; 86 A. 327, distinguished. _ 

There is no difference between the case of property 
which has been transferred by a sale under a simple 
mortgage and property which has been transferred 
under a decree for foreclosure, In either case the 
old mortgage is not sought tobe enforced, it is 
merely held up as a shield. [p. 574, col. 2.) 


First appeal from a decree of the 


- Subordinate Judge, Agra. 


The Hon’ble Mr. Abdul Raoof and Mr, 
Shiam Kishna Dar, for the Appellants. 

Mr. Narain Prasad Asthana, for’ the 
Respondents. 


JUDGMENT. This is a defendant’s 
appeal. The following facts will explain 
the position of the parties. The plaintiff 
has brought a suit for sale as against 
Jag Ram and Net Ram and the present 
defendants-appellants on the basis of a 
mortgage-deed executed in her favour by 
Jag Ram and Net Ram on the 14th of 
October 902. Her mortgage covers more 
than the property which is in dispute 
before us on appeal. Part of the pro- 
perty mortgaged to her is the vilage 


Rasulpur. This village originally belonged 
to Nand Ram and others, who on the 
8rd of January 1874 and the 10th of 


dune 1875 made two simple mortgages in 
favour of Kirpa Ram, The same owners, 
Nand Ram, ete., on the 15th of June 1863 
executed a mortgage in favour of Sundar and 
Ghulam Safdar Khan; Sundar being however 
only a benamidar of Ghulam Safdar Khan. In 
1686 Kirpa Ram brought a suip on the 
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basis of the mortgage-deeds of 1874 and 
1875, but he failed to make Ghulam Safdar 
Khan a party thereto. He obtained a 
decree for sale of the property and pur- 
chased it himself on the 20th of June 1887. 
By his Will of the 8th of July 1895 
Kirpa Ram gave the whole of his property, 
including the one purchased by him, to 
the present plaintiff Musammat Sukhi. 
After his death, she, the plaintiff, on the 
14th of October 1902 executed a deed of 
gift of the whole of her property in 
favour of Jag Ram and Net Ram. They 
in return agreed to ‘pay her an annuity 


of Rs. 1,200 per annum, and by- 
pothecated as security the village 
Rasulpur and other property. In 1910 


Ghulam Safdar Khan brought a suit on 
the basis of his mortgage against Jag Ram 
and Net Ram as subsequent transferees 
of the equity of redemption, bnt he failed 
to implead Musammat Sukhi, although she 
was a puisne mortgagee. He got a fore- 
closure decree from this Court on appeal, 
but it was made conditional on his paying 
off the amounts which were due under the 
old mortgages of 1874 and 1875, which 
had been paid off by the sale in execution 
of Kirpa Ram’s decree. Musammat Sukhi 
has now brought a suit for sale on the 
basis of her mortgage. The defendants. 
appellants were impleaded, and at once 
took up the position that the plaintiff, 
before she could put to sale the property 
in village Rasulpur, was bound to pay up 
to them the amounts that they had paid 
in satisfaction of the mortgages of 1874 
and 1875, and also the amount which had 
been due to them in their suit for 
foreclosure. The Court below has given 
the plaintiff a decree for sale, and has 
made it a condition that she should pay up 
to the defendants-appellants the sum of 
Rs. 2,954, the amount which was paid to 
satisfy the mortgage-debts of 1874 and 1875, 
It has, however, declined to make it also a con- 
dition that the plaintiff should pay off to the 
defendants the amount that would be due 
under the mortgage-deed of the 15th of 
June 1883, The defendants have appealed 
in respect to this latter point, 

They urged that they were entitled to hold 
up as a shield notonly the old mortgages of 
1874 and 1875 that they had satisfied, but the 
mortgage of 1883 as well. The Court below 
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has based its decisicn upon the fact that the 
mortgage of 1£83 was a mortgage by con- 
ditional sale, that when the decree was 
obtained for foreclosure by Ghulam Safdar 
Khan, he became the owner of the equity 
of redemption, and, therefore, he was not 
entitled to hold up the mortgage of 1883 
asa shield. This decision seems to have 
been based on a misunderstanding of the 
ruling in Munna Dal v. Munnu Lal (1). The 
point which was raised in that case was 
with reference to Article 134 of the 
Limitation Act. There a mortgage by 
conditional sale had been foreclosed in favour 
of the mortgagee as against the mortgagor. 
The mortgagee after foreclosure sold the 
property to another person. In the sub- 
sequent suit this transferee pleaded limita- 
tion urging that under Article 134 of the 
Limitation Act, the suit was barred and, 
that he was the transferee for valuable 
consideration from a mortgagee. The Court. 
held that he was not a transferee from 
a mortgagee and that Article 134 did not 
apply, That decision has no bearing what- 
soever on the facts of the present case. 
In principle we can see no difference 
between the case of property which has. 
been transferred by a sale under a simple 
mortgage and property which has been 
transferred under a decree for foreclosure., 
In neither case is the defendant seeking to 
enforce an old mortgage. He merely holds, 
up as a shield the old mortgages. He is 
entitled to take up his position either as 
the owner of the equity of redemption, and. 
as such entitled to redeem the plaintiff, or 
to stand upon the former mortgages which 
he has satisfied, that is, to take up the 
position of a prior mortgagee and to claim 
redemption. The plaintiff is a puisne mort- 
gagee seeking to enforce her mortgage, the 


-prior mortgagee in his suit having failed to 


make her a party. Itis the duty of the 
Court to give the plaintiff the opportunity 
of oceupying the position which she would 
have occupied if she had been a party to the 
former suit. Inour opinion the defendants- 
appellants are entitled to what they claim; 
that is the plaintiff, before she can put to 
sale the property in Mauza Rasulpur, shall 
pay off to the defendants-appellants not 
only the amount allowed by the Court 


(1) 28 Ind, Cas. 569; 12 A. L, J. 457; 86 A,827, ~* 
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below, but also the amount which would 
be due to them on the mortgage of the 15th 
of June 1883. On behalf of the respond- 
ents, cross-objections: have been filed 
contesting the plaintiff's right to a payment 
of Rs, 2,954 due on the old mortgages of 
1874 and 1875. What we have said above 
is sutticient to decide this cross-objection. 
It is further pleaded that the amount due 
to the defendants-appellants on the mortgage 
of 1883 is not the amount which was 
decreed to them in the previous litigation 
which ended in the decree of this Court 
dated the 29th of July 1913. That amount 
was Rs 8,649-18-7. “This is a point which 
it is admitted before us was not raised in 
the Court below. In paragraph 4 of their 
written statement, the defendants pleaded 
as follows:— The debt due to the contesting 
defendants is proper, valid and lawful and 
the decree thereof has been passed for a 
lawful amount to which no objestion can 
be taken.” 
Court below the plaintiff merely contested 
the defendants’ right to receive payment of 
what was dueon the prior mortgage of 
1883. She nowhere put forward the plea that 
even granted thatthey had the right, still 
the amount due to them was not the 
amount that they claimed, but a different 
amount. If she had done so an issue no 
doubt would have been struck, evidence would 
have been taken, and the Court below would 
have come to a desision thereon. We must, 
therefore, take it that in the Court below 
the plaintiff did not contest the amount 
which the defendants claimed on the basis 
of this mortgage. She merely contested 
his right. We, therefore, decline to accede 
to the plaintiffs contention in this respect, 
and we must hold that the defendants-appel- 
lants are entitled to recover the sum of 
Rs. 8,649-13-7 allowed by the Court below. 
We, therefore, allow the appeal and modify 
the deeree of the Court below. In paragraph 
2 of that decree, after the words “is the date 
of delivery of actual possession,” will be 
added the following words:— ‘plus the sum 
of Rs. 8.649-13-7 due on the mortgage of 
1883.” We alter the period of payment to a 
period of six months frum the date of this 
Court’s decree. The appellants will have 
their costs of this appealand in the Court 
below; the vroxs-objections are disallowed. 
Appeal allowed; Cross-objections dismissed, 
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LOWER BURMA CHIEF OOURT. 
Seconp Civi. Appeas No. 132 or 1915, 
January 10, 1916. 
Present:—Mr. Justice U Kin. 
MA HLA DUN-—PLAINTIFF-— APPELLANT 
versus 
MAUNG SHWE YA—Derenpanr— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XX, r, 1— 
Notice of delivery of judgment, necessity of — Limitation 
Act (IX of 1908), s.5—-Appeal, delay in presenting— 
Sufficient cause—Discretion of Court. : 

Under Order XX, rule 1, when a Court does not 
pronounce judgment ab once after a case has been 
heard, it ought to give notice to the parties of the day 
on which judgment is to be delivered. [p. 576, col. 1.} 

Where the failure of the Court to give notice of 
the date of delivery of judgment has led to a delay 
in filing the appeal it ought to be considered sufficient 
canse for ‘extending time under section 5 of the 
Limitation Act. [p. 576, col. 1.] 

Whether time for an appeal should be extended 
under section 5 of the Limitation Act is a matter of 
discretion for the Court before which the appeal is 
filed, and its discretion should not be interfered 
with in appeal unless it has heen exercised arbitrarily 
or illegally. [p. 576, col. 1.) 

Mr. Halkar, for the Appellant. 
Mr. Dhar, for the Respondent. 


` JUDGMENT.—The plaintiff-appellant 
says that in 1267 she sold the land in 
suit to the defendant’s deceased husband 
for Rs, 150, The sale was verbal. Deli- 
very of possession was made to the pur- 
chaser who took possession and worked 
the land. The plaintiff now wishes to 
get back the land without offering to 
return the purchase-money, on the ground 
that no title has passed to the purchaser 
under the oral sale, as it should have 
been by a registered deed as required by 
section 54 of the Transfer of Property 
Act. 

The defence was that the sale was in 
1264 prior to the time when the Trans- 
fer of Property Act came into force in 
Burma. The only question to determine 
on the merits of the case is, whether 
the sale took place before or after that 
Act came into operation. 

The Divisional Court on appeal has held 
that the plaintiff, being debarred from 
proving the sale for want of a register. 
ed deed, was also debarred from proving 


the date of the sale by oral evidence 
in view of section 91 of the Evidence 
Act. It also held that the evidence to 


prove that the transaction took place 
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in 1257 was slender. It is not necessary 
for me to decide whether the oral evi- 
dence on the record should have been 
admitted or not. I am of opinion that it 
is extremely meagre and insufficient to 
prove the point. The burden was entirely 
on the plaintiff. She has failed to dis- 
charge it, even supposing that the evi- 
dence is admissible. - 

There is another point which requires my 
decision, and that is whether the Divisional 
Judge was right in admitting the appeal 
after the expiration of the period 
limited for it. The main ground upon 
which the appeal was admitted under 
section 5 of the Limitation Act was that 
the original Court merely reserved judg- 
ment but did not fx a date for the 
delivery of judgment, which omission led 
to delay. Order XX, rule 1, of the Code 
of Civil Prosedure requires that if judg- 
ment is to be passed on a future day 
after the case has been heard, due notice 
shall be given to the parties or their 
Pleaders. In my judgment, the Divisional 
Court has properly exercised its discre- 
tion. The question whether an appeal 
should be admitted after time is a discre- 
tionary matter and I have n> power to 
disturb, a finding of the lower Appellate 
Court in a matter of this sort unless I 
am of opinion that that Court has exercis- 
ed its discretion arbitrarily or illegally 
or in a manifestly unjust manner. 

rhe appeal is dismissed with costs in 
all Courts. 

Appeal dismissed. 


PATNA HIGH COURT. 
Civit Revision No. 31 or 1916. 
July 6, 1916. 

Present:—Mr. Justice Atkinson and 
Mr. Justice Jwala Prasad. 
BAIKUNTI MISSIR— PETITIONER 
versus 
NARINDA SUNDARI DEBI AND otuters— 


Opposite PARTY. 

Civil Procedure Code (Act V of 1908), O. XXI r. 
94, s. 1153—Evecufion—Sale-certificate, grant of, to 
auction- purchaser —Court, duty of. 

The provisions of rule 94, Order XXT, of the Civil 
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Frocedure Code, are mandatory anda Court hag no 
power to refuse a sale-certificate to an auction- 
purchaser who is otherwise ontitled to it, merely 
to compel him to pay an exaction claimed by a third 
party. [p. 677, col. L] 

Revision against an order of the Sub- 
ordinate Judge, Deogarb, dated the 22nd 
February 1916. 

Mr. Naresh Chandra Sinha, for the Peti- 
tioner. 

Mr. Hasan Imam (with him Messrs. Saroshi 
Oharon Milter, 9. K. Mitter and Hari Bhusan 
Mukherji), for the Opposite Party. 

JUDGMENT.—tThe petitioner applies in 
this matter for revision of the order of the 
Subordinate Judge of Deogarh, dated the 22nd 
February 1916, b 

The facts are shortly as follows. A 
zemindar as decree-holder obtained judgment 
against the tenant of this particular house in 
question on foot of a mortgage, which the 
decree-holder had acquired in respect of the 
tenant’s interest in this house. The property 
was sold under the decree and the peti- 
tioner purchased the property at a sale 
held on the 15th November 1915 for the 
sum of Rs. 7,000. The sale was made 
absolute under the provision of Order XXI, 
rule 92, and the sale was subsequently 
confirmed and all matters, so far as the 
execution of the decree was concerned, were 
at an end; save that it was the duty of the 
Court to give to the purchaser on his ap- 
plication the sale-certificate as evidence of 
his title to the property which he had pur- 
chased, 

The Subordinate Judge, when the peti- 
tioner applied for the sale-certificate, by his 
order of the 22nd February 1916, refused 
to grant this certificate, and required the 
purchaser to produce a money order receipt 
for the purpose of showing that he, the pur- 
chaser, had paid what is called the mutation ` 
fee. The mutation fee is apparently some 
form of legal or illegal exaction which a 
zemindar imposes upon any purchaser of a 
tenant’s interest for having the same trans- 
ferred in the zemindar’s books into his own 
name, j 

In my view the learned Subordinate Judge 
in this case acted without one shred of 
legal authority in refasing this sale-certi- 
fizate. He had no right to take into con- 
sideration the payment of the legal or illegal 
exactions, as the case may be, of any zémindar, 
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for the purpose of hindering and defeating 
the purchaser in asserting his rights in the 
due execution of the Court’s decree, in re- 
quiring this certificate. The words of the 
Order XXI, rule 94, are most specific and 
also mandatory in theirterms: “Where a sale 
of immoveable property has become absolute, 
the Court shall grant a certificate specifying 
the property sold and the name of the 
person who at the time of sale is declared 
to be the purchaser. Such certificate shall 
bear date the day on which the sale became 
absolute.” This is a clear mandatory enact- 
ment, and it imposes a positive and im- 
- perative duty upon the: Subordinate Judge, 
who was bound to act in conformity 
with it. And in so far as this Subordinate 
Judge endeavoured to secure that the pur- 
chaser should pay the exaction which the 
zemindar was claiming before issuing the 
sale certificate, his action, in my opinion, was 
slearly illegal and clearly wrong and without 
jurisdiction. 

We have ample power under section 115 
of the Civil Procedure Code to set aside 
this order; and I see by the order of Mr. 
Justice Sharfuddin and Mr. Justice Roe that 
they also required the learned Subordinate 
Judge to state under what law or Regulation 
he purported to make the order he did. I 
cannot find upon the record any trace of 
aby answer to that order of a satisfactory 
kind, but being of opinion that the Subordinate 
Judge acted without jurisdiction we have no 
hesitation in setting aside the order that he 
made on the 22d February 1716. We shall 
make an order that he do forthwith upon the 
petitioner’s application grant the certificate 
of sale as required by the purchasing peti- 
tioner. We allow this motion with costs, 
hearing-fee measured at two gold mohurs. 

The decree-holders appearing in this matter 
and desiring to be added, in their capacity 
as zemindars, as parties to this petition for 
the purpose of being heard in argument, the 
Court so allowed them to be joined; and, 
having been so joined, the Court directs that 
they, the decree-holders, pay the costs of the 
petitioners, measured at three gold mohurs. 


Rule made absolute. 
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UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 
Civin Reviston No, 232 or 1913. 
October 2, 1916. 
Present:—Mr. McColl, A. J. C. 
NGA THA ZAN AND oranrs—PLalntizes— 
APPLICANTS 
versus 
NGA KYAW KAING—Devenpant— 
RESPONDENT, 

Civil Procedure Code (Act ¥ of 1998), Sch. 1I, para. 
17—Arbitrution—Reference signed by some only of 
parties, effect of —Arbitrator, authorily of. 

To be binding on any of the parties a reference to 
arbitration should be executed by all tho parties 
thereto. If not so executed it is void even as to those 
who have executed it. [p. 678, col. 1.] 

The authority of the arbitrators does not begin till 
all the parties have signed the reference to 
arbitration. [p. 578, col, 1.] 


Mr. J. N. Basu, for the Applicants. 

Mr. San Wa, for the Respondent, 

JODGMENT.—The  plaintiffs-applicants 
alleged that they and defendant-respond- 
ent and his wife, the second defendant, 
had entered into a written agreement, 
(Exhibit O) to refer a dispute to arbi- 
tration; that one of the terms of the agree- 
ment was that if any party refused to 
abide by the award he should forfeit 
Rs. 150 to those parties that wished to abide 
by it and that an award had been given 


which the defendant-respondent had re- 
pudiated. 

They sued for this sum of Rs. 150. 
The first defendant-réspondent admitted 


having signed a reference but denies that 
Exhibit C was the one, and denied that 
Exhibit C contained the terms agreed to. 
He also pleaded that the second defeudant 
and the  plaintiff-applicant, U Wayama, 
had not signed the reference and it was, 
therefore, void. The sezond defendant, 
who is the wife of the first defendant- 
respondent, denied that she had ever referred 
the matter to arbitration at all, and denied 
that she had authorized her husband to do 
so for her. 


The reference Exhibit C does not contain 
the second defendant’s signature and the 
Courts below, therefore, found that the 
document was void and that the suit must 
fail. 

The plaintiffs-applicants have appliei for 
revision on the ground that the Courts acted 
contrary to law in holding that the agree- 
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ment was void, even though it had not been 
signed by the second defendant. 


This point was considered and, therefore, 
I do not think the ground relied on isa 
good one. Moreover, it was the plaintiff- 
applicant’s case that all the parties had 
referred the matter to arbitration, ard 
seeing that the dispute concerned property 
left by the second defendant’s parents, it 
is obvious that that must have been the inten- 
tion and thata reference to arbitration in 
which she did not join could but be 
jnfructuous. 


If the first defendant-respondent said 
that he agreed to the award it would 
not benefit the plaintiffs applicants one jot, 
because the dispute was with his wife and 
not with him and, therefore, the plaintiffs- 
applicants have suffered no damage by bis 
refusing to abide by it and they are, therefore, 
not entitled to any compensation. Further, 
if, as plaintiffs-applicants assert, it was 
intended that all the parties shonld join in 
the reference the written reference was 
of no‘effect until all the parties executed 
it. 

The learned Counsel for the defendant- 
respondent relies on the following passage in 
Russell on Arbitration, 9th Edition, page 48. 
“Wherethe accession of all parties to the 
reference isthe sonsideration toeach to execute 
the sabmission it is not valid as to some who 
have executed it until all have done so, even 
although it purposes to referall matters in 
difference between them or any two of them.” 
and again page 110: “But when there are 
several parties to 3 deed of submission and 
the consideration to each to execute it is the 
accession of all the parties to the reference 
the authority of the arbitrator does not com- 
mence until all have executed it: and even 
though the submission be several as well as 
joint he has no power to decide on a separate 
matter in difference between two of those who 
-have signed it, when there are others who 
have not executed it.” 


In the present case it is obvious that the 
intention of each of the parties who signed 
the reference was to get the matter in dispute 
settled and that they could not do so by means 
of arbitration withont the second defendant’s 
consent, As she did not sign the reference, 
therefore, it was void even as between those 
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who signed it and compensation cannot bé 

granted for a so-called breach of a void agree- 

ment, : 
The application is dismissed with sete 
Application dismissed, 


CALCUTTA HIGH COURT. 
Appeal From Appreciate Decree No, 1821 
or 1914, 

January 10, 1917. 
Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Walmsley. 

SARAT CHANDRA GHOSH. AND otHErs— 
PiaintirYs— APPELLANTS 
CETSUS 
ENTAZ SHEIK AND CTHERS— 


Derenpants— RESPONDENTS. 

Construclion of document — Kabuliyat — Ejusdem 
generis, scepe of. 

Upon the construction of a kabuliyat in which it 
was stipulated that decrease or increase of jama 
shall not come iħto force for any reason (such as) 
inundation, drought, failure of crops, ete. : 

Held, (1) that the intention of the parties was that 
the rent sbalil not be decreased or increased for any 
reason, although reasons for the decrease alone 
were given; fp. 580, col. 1.] 

2) that the principle of ejusdem generis did not 
apply inasmuch as it applied only where there was 
no intention to the contrary in the context, and 
in this case the word “increase” was an indication of 
a contrary intention. [p. 660, col. 1.] 


Appeal against the decree of the Subordi- 
nate Judge, Khulna, dated the 25th March 
1914, modifying that of the Munsif, 3rd 
Court, Satkhira, dated the Gth February 
1913. 

FACTS material to the report are as 
follows:— 


The plaintiffs, Sarat Chandra Ghosh and 
another, sued to recover khas possession of 
two plots of lands on the allegation, that 
the lands had been held under them by one 
Abmed Sheikh, that they purchased the lands 
in execution of a rent-decree obtained by 
them against Ahmed Sheikh’s widow and 
daughter, that after their purchase they 
obtained formal possession of the lands 
through Court, that on their going to take 
actual possession of the lands they were 
resisted by the defendants, Entaz Sheikh 
and others and that since then the defend- 
ants were in possession of the same as 
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trespassers. The defendants pleaded limita- 
tion and denied that any jama was held by 
one Ahmed Sheikh. under the plaintiffs. The 
defendants alleged that the disputed lands 
appertained to a jama of Rs. 13-8 which 
had belonged to one Jamir Sheikh father of 
Ahmed, Sheikh and to Kutub Sheikh father 
of the defendants Nos. 1 to 3 and husband cf 
defendant No. 4, that the defendants as heirs 
of Kutub Sheikh inherited 8 annas share 
of the jama and that Jamir Sheikh’s 8 annas 
share devolved on his death upon his two 
sons, Ahmed Sheikh and Muhammad Sheikh, 
and that on Ahmed Sheikh’s death his share 
passed to his son Mofizuddi Sheikh. It was 
contended in the lower Courts that the 
plaintiffs acquired no right to the disputed 
lands by their auction-purchase in execution 
of their decree for rent against Ahmed 
Sheikh’s widow and daughter. It was also 
contended that if the plaintiffs acquired 
any interest in the disputed lands by their 
purchase, they acquired only the interest of 
the person against whom the rent-decree 
was obtained. t.e, Ahmed Sheikh. On 
plaintiif’s side there was a registered kabuleyat 
dated the 20th Chaitra, 1303, which proved 
that the disputed lands constituted the hold- 
ing of Ahmed Sheikh. Plaintifi’s sale-certi- 
fisate showed that the sale was in execution 
. of a rent-decree obtained by them against 
Ahmed Sheikh’s daughter and widow. The 
question was whether the entire holding 
passed by the sale under the rent-decree 
or only the right, title and interest of the 
judgment-debtor. The learned Munsif held 
that the entire holding passed by the sale, 
as, in’ his opinion, Ahmed Sheikh was a 
raiyat holding at a fixed rent and the plaint- 
iffs were not bound to recognise Ahmed 
Sheikh’s son as tenant, he not having 

notified his succession to them. 


The learned Sub-Judge gave the plaintiffs 
a decree for 6 annas, 13 gandas, 1 kara and 
1 krant share of the disputed lands by 
virtue of their auction-purchase. 


= Babu Surendra Chandra. Sen, for the Ap- 
pelants..=The defendants were in'the position 
êf - trespassers; so they cannot question “my 
right and “titlé: “Under section 15 of ‘the 
Bengal Tenancy Act, the fact that minor 
sons were lefi out: would not make the 
decree less than a decree for rent. 
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A ryot at fixed rate has the same position 
as that of an occupancy ryot. 

(Cuarrerser, J.—Are you entitled to 16 
annas if you have not proved your title to 
the whole? ] 

It ig a ryotd holding at fixed rate. There 
ought to have been a decree for the entire 
amount. 

Babus Brojo Lal Chakraverti and Dhirendra 
Nath Bose, for the Respondents.—The eon- 
strustion of the kabuliyat will show that the 
Judge ia quite correct. It is not a mokarart 
lease. There is nothing written that rent 
is to be fixed for ever. Itis an ordinary 
occupancy holding and the kabuliyat is forsuch 
a holding. If it had been a permanent lease 
with a fixed rent an eight-anna stamp would 
nothave been sufficient. The word beshe 
(increase), of course, is misleading. 

I. contend that kami beshi (decrease 
and increase) is one word and means 
variation. Under section 30 rent would be 
enhancible. Refers to Ashok Bhuiyan v. Karim 
Bepari (1), as to tenure-holders and occupancy 
holders. Under the Bengal Tenancy Act, there 
is no provision for registration of an occu- 
paney ryot. 


Babn Surendra Chandra Sen—(Cagan Sheik 
v. Abajan Khatun (2) explains Ashok Bhuiyan 
v. Karim Bepari (1). 


Gagan Shetk’s case (2) raises a different 
point altogether. In the case of tenure- 
holders registration is necessary, but in the 
case of occupancy tenants if is not 
necessary. 


Babu Surendra Chandra Sen in reply.— 
The true criterion as to whether a holding 
is a holding at fixed rent or not is whether 
the Jandlord can sue for enhancement of 


rent. The word beshi (increase) is not 
Gonsistent with inundation, drought and 
failure of crops. The word Ittad: etc., 


has no force or meaning here exsept that it 
refers to kami (decrease) and not beshi 
(increase). The contract between the 


parties should be regulated by the terms of the 


hubuliyat. The words kami beshi hatbek na 
(there will be no increase or decrease) 


(1) 9 0. W. N.. 843. . 
ey 10 Ind. Cas. 116; 14 0. L. J. 180. 
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are not generally used. It isa case not 
against a trespasser, pure and simple, but 
against defendants who say they are 
joint tenants with another tenant of the 
landlord. The defendants say that they 
are co-owners -with the out-golug tenants. 
Even if it be an ordinary occupancy holding, 
the ruling in Ashok Bhuiyan v. Karim Bepart 
(1), is very wide. Gagan Sheik v. Abajan 
Khatun (2) says that Ashok Bhuiyan v. Karim 
Bepori (1), does not lay down any universal 
proposition of law. Even if it is an occupancy 
holding, the plaintiff’s suit ought to be 
decreed in full. 


JUDGMENT, 


D. Cuarrersae, J.—The main question in 
this case is whether the defendants are 
raiyats with a fixed rent. The decision de- 
pends upon the construction of the kabuldyat 
by which itis stipulated thas * * š% # 

# e k $ &  & % a decrease or 
increase of jama shall not come into force 
for any reason (such as) inundation, 
drought, failure of crops, ete. It is contended 
on behalf of the plaintiff that the word * * 
(increase) should be expunged as redundant 
because the reasons enumerated are reasons 
for decrease of rent only and the word * * * 
(etcetera) must be read on the principle of 
ejusdem generis, T think we cannot get rid of 
the word * * * (increase) in this way. The 
phrase * * * * (decrease and inerease> 
is a word of very common occurrence in Jeases 
which are given * * * % 8 # d e, 
with a liability to decrease and increase and 
% Æ Æ (there is no decrease or increase) or 
words to that effect, meaning without de- 
crease or increase. Here the words are 

* * # ¥ % & (decrease or increase 
shall uot come into force) and I think they 
clearly indicate the intention of the parties. 
I think that the meaning is that the rent 
shall not be decreased or increased for any 
reason and ordinary reasons for the decrease 
alone are given, the reason for increase 
having to be drawn from “any reason” and 
i S PA ; 
etcetera.” The principle of ejusdem generis 
applies only when there is no indication to 
the contrary in the context and I think the 
word * * * increase is such an indica- 
tion. 


In this view of the construction of the 
kubuliyat, I agree with the trial Court and 
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would allow this appeal and decree the suit 
with costs: 
WALMSLEY, J.—I agree. 
Appeal allowed. 


PUNJAB CHIEF COURT. 
Crvit Rererence No, 32 or 1915, 
November 18, 1916. 
Present: —Mr, Justice Shah Din and 
Mr. Justice Leslie Jones. 

KARAM CHAND AND OTHERI— PIAINTIFFS—— 

PETITIONERS 
TETSUS 

NAWAB KHAN AND OTHERS— DEFENDANTS 
RESPONDENTS, 

Punjab Tenancy Act ,XVI of 1¢87), sa. 77 (8) (n), 

14, 99- Jurisdiction of Civil and Revenue Courts— 
Suit to recover damages for use and occupation of 
land, 
” Defendants held cultivating possession of certain 
laud under the plaintiffs, who were mortgagees 
thereof. By an agrecment they agreed to surrender 
possession to the lattor and not to cultivate the 
land in future, and that if they did so cultivate it 
they would pay Rs, FO in a lump sum to the 
plaintiffs as value of the produce of one year. De- 
fendants cultivated the land in contravention of the 
terms of the agreement and plaintiffs sued them 
to recovor compensation as agreed upon between 
the parties: 

Held, (1) that the agreement did not amount toa 
lease, and that from the date of the agreement the 
relation of landlord and tenant, if such relation 
existed between the parties before, had ceased to 
exist; [p. 41, col. z.] 

t2) that the defendants cultivated the land without 
the consent of the plaintiffs, and by virtue of section 
34 oi the Tenancy Act the plaintitis hada right to 
demand that the defendants should pay them for 
the use and occupation of the land as though the 
plaintiffs were the landlords and the defendants 
their tenants in respect of the land in question and 
that the suit was, thereforo, one of a naturo falling 
within the purview of section 77 3) (n) of the 
Tenancy Act and was triable by a Revenue Court; 
fp 5r], col x; p.t Sz, col. +] 

Ghune Maly Jhanda singh, $2 P.B. 1894, relicd upon, 

(8) that the plaintiffs were precluded by section 
14 of tho tenancy Act from recovering a larger 
amount than the rent payeblein respect of the land 
occupied by the defendants in the agricnitural year 
preceding the year for which compensation was 
claimed, or if rent was not payablein that year, then 
such rats of rent 2s the Court mah determine to be 
fair and equitable. (p. 58?,col. 1. 

Case referred by the District Judge, Mian- 
wali, with his No. 859 J, dated the 21st of 
June 1915, for orders of the Chief Court, 


- 


Vol. XXXVIII] 
KARAM OHAND V. NAWAB KHAN, 


ORDER.— This isa reference under sec- 
tion 99 of the Punjab Tenancy Act. The 
facts of the case out of which the reference 
bas arisen are fully stated in the order of 
the Munsif of Mianwali, ‘dated the Sth May 
1915, and it is unnecessary to repeat them. 
Tt may, however, be mentioned that the 
Commissioner of the Rawalpindi Division had, 
by his order dated the 21st of October 1913, 
made a reference to this Court in this very 
case under section 100 of the Punjab Tenancy 
Act. The Commissioner was of opinion that 
the sait brought by the plaintiffs against the 
defendants on the strength of the agreement, 
| dated the 2nd of February 1908, was one 
cognizable by a Civil*Court, and he made a 
recommendation to the effect that the appel- 
late decision of the Collector, dated the 9th 
April 1913, be registered as the decision of 
the corresponding Civil Court. The refer- 
ence was laid before the Jate learned Chief 
Judge, Sir Alfred Kensington, who by order 
dated the 26th of February 1914 refused to 
intervene and returned the records to the 
Commissioner “for disposal of the appeal 
before him in whatever manner he may con- 
sider proper.” The learned Chief Judge was 
inclined to the opinion that the suit had been 
properly heard in the Revenue Courts, but 
he did not decide the question of jurisdiction 
and remarked that if the Commissioner 
should still hold that the Revenue Courts 
had no jurisdiction “it may be open to him to 
set aside the decrees of both the lower Reve- 
nue Courts and to return the plaint for pre- 
sentation in the Civil Court having jurisdic- 
ticn,” [See Nawab Khan v. Karam Chand 

1)]. 


On the records going back to the Commis- 
sioner, he by his order dated the 27th April 
1914, held that the Revenne Court had no 
jurisdiction to try the snit; and upon that 
finding he set aside the decrees of those 
Courts and returned the plaint Tor presenta- 
tion in a Civil Court. In pursuance of the 
order of the Commissioner the plaintiffs 
presented the plaint in the Court of the 
Munsif of Mianwali, who being of opinion 


(1) 26 Ind. Cas. 5C6; E6 P, R. 1914; 235 P. L,R, 
1914; 164 P, W. R, 1914, 
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that the suit as laid was one cognizable by 
a Revenue Court and not by a Civil Court, 
has made the present reference under sec- 
tion 99 of the Punjab Tenancy Act through 
the District Judge, Mianwali, We have 
read the plaint filed by the plaintiffs and 
aleo the agreement, dated the 2nd February 
1998, on which the suit is based; and we are 
of opinion that the suit as laid falla within 
the second part of clause (n) of sub-section 
(3) of section 77 of the Punjab Tenaney Act 
and is cognizable by a Revenue Court. A 
reference to the agreement of the 2nd Feb- 
rnary 1908 shows that the defendants who 
had been holding cultivating possession of 
the land under the plaintiffs, who were 
mortgagees thereof, had agreed to surrender 
possession to the latter and not to cultivate 
it in future. In fact, according to the agree- 
ment possession was actually given up by the 
defendants to the plaintiffs, and it was agreed 
that in the event of the defendants resuming 
possession and cultivating the land in future 
they would pay Rs. £0 ina lump sum as 
value of the produce for one year and that 
the plairtiffs would be at liberty to eject the 
defendants whenever they chose to do so. 
From a perusal of the agreement itis clear 
that the real object of the plaintiffs was to 
get back possession of the land from the 
defendants and that the latter had agreed to 
give up possession. In order to ensure that 
the defendants should not break the agree- 
ment and should cease cultivating the land 
the plaintiffs insisted that if the defendants 
should refuse to give up the land or after 
having given up the land should resume 
cultivating possession thereof, they should 
be Hable to pay Rs. 80 a year by way of 
damages. If is thus clear that the agreement 
in question did not amount toa lease, and 
that from the date of the agreement the re- 
lation of landlord and tenant, if such re- 
lation existed between the parties before, had 
ceased to exist. If, therefore, in contraven- 
tion of the terms of the agreement the de- 
fendants cultivated the land, they did so 
without the consent of the plaintiffs; and by 
virtue of the provisions of section 14 of the 


- Tenancy Act the plaintiffs had a right to 


demand that the defendants shonld pay them 
for the use and occupation of the land as 
though the plaintiffs were the landlords and 
the defendants their tenants in respect of 
the land in question [see the observations of 
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Sir Meredyth Plowden in Ghuna Mal v. 
Jhanda Singh (2).] 


The suit as laid in the plaint is distinctly 
one of a nature falling within the purview of 
the second part of clause (n) of sub-section 
(3) of section 77 read with section 14 of ‘the 
Punjab Tenancy Act. The plaintiffs allege 
that the land was cultivated by the defend- 
ants for the years 1910-11 and 1911-12 in 
contravention of the agreement, dated the 
2nd of February 1908, and that as provided 
for in that agreement they were entitled to 
recover from the defendants Rs. 80 per year 
“by way of damages.” Upon the allegations 
in the plaint, therefore, it is manifest that 
the plaintiffs were the landlords as regards 
the defendants, inasmuch as they were the 
persons immediately entitled to the use and 
occupation of the land of which the defend- 
ants remained in cultivating possession 
during the years 1910-1911 and 1911-12 
without their consent, and clearly section 14 
and section 77 (8) (nm) of the Punjab Tenancy 
Act are applicable to the case. This being 
so, the cirsumstance that the plaintiffs have 
assessed compensation in accordance with the 
terms of the agreement does not, as pointed 
out by Sir Meredyth Plowden in the decision 
cited above, oust the jurisdiction of the 
Revenue Court [see page 283, part I, of P. R. 
1894 (2)]. 


. In regard to the amount of compensation 
claimed by the plaintiffs, it is necessary to 
observe that the Revenue Court which will 
try the suit would be precluded by section 14 
of the Tenancy Act from decreeing to the 
plaintiffs a larger amount than the rent 
payable in respect of the land occupied by 
the defendants in the agricultural year pre- 
ceding the year for which compensation is 
claimed, or, if rent was not payable in that 
year, at such rate of rent as the Court may 
determine to be fair and equitable. In other 
words, the fact that by the agreement, dated 
the 2nd of February 1908, the defendants 
promised to pay Rs. 80 a year by way of 
damages in the event of their cultivating the 
land without the consent of the plaintiffs does 
not entitle them to recover in the Revenue 
Court the sum named in the agreement by 
way of damages or compensation. 


(2) 82 P. R. 1894, 
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Our answer to tha reference is that the 
suit as laid isone cognizable by a Revenue 
Court; and we direct that the plaint be re- 
turned to the plaintiffs for presentation in 
the Revenue Court having jurisdiction to try 
the suit. 


Plaint returned, 


OUDH JUDICIAL COMMISSIONER'S | 
COURT. 
First Civit Avpesis Nos, 23 anp 24 
or 1916. 

November 24, 1916. 
Present:—Pandit Kanhaiya Lal, 4. J.C. 
Musammat KUBRA BIBL AND ANOTHER— 

Derenpanrs Nos. 4 AND 5— APPELLANTS 
versus 
KAUDAIJA BIBI AND ANOTHER—PLAINTIFFS 
anp SHEO NARAIN AND OTHERS— 
Derenvants Nos. 1 to 3— RESPONDENTS 
Musammat KUBRA BIBI AND ANOTHER— 
PLAINTIFFS — APPELLANTS 
versus 
LALJI AND otuErs——DEFENDANTS— 
RESPONDENS. 

Limitation Act (IX of 1908), s. 19—Acknowledgment 
—Pre-emption —Transfer of Property Act {IF of 1882), 
s. 52—Lis pendens—Agreement to sell property during 
pendency of pre-emption suit. i; NA 

If during the pendency of a pre-emption suit insti- 
tuted by an inferior pre-emptor the vendee enters 
into an agreement to sell the property, the subject- 
matter of the suit, to a superior pre-emptor on the - 
ground of his preferential right, the agreement, 
though an acknowledgment of right within the mean- 
ing of section 19 of the Limitation Act, offends 
against the rule of lis pendens and is, therefore, unen- 
forceable inasmuch as the creation of a contract 
capable of specific performance, though not an aliena- 
tion by itself, is a mode of dealing with the property 
pregnant with the very mischief which section 52 
of the Transfer of Property Act seeks to obviate. 


_[p. 584, col. 1.] 


Appeal against the decree of the Sub- 
ordinate Judge, Partabgarh, dated the 29th 
Noyember 1915. © N 
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Mr. Wazir Hasan and Syed Ali Muhammad, . 


for the Appellants. 

Mr. Nabi-ul-lah, for Respondents Nos. 4 
and 5. : 

JUDGMENT.—These appeals arise out 
of rival suits for pre-emption, brought in 
respect of a sale, effected by Gangadas in 
favour of Lalji and Sheo Narain on the 
7th March 1914. The property sold was 
situated in Mahal Sheo Narain of Mouza 
Mirayan. The first suit for pre emption 
was filed on the 9th March 1915 by 
Musammat Khbudaija Bibi and Hamid Ali 
Khan who offered to pay the amount 
entered in the sale-deed. They claimed 
that they were the members of the village 
community and were entitled in consequence 
to sue for pre-emption. The second suit 
was filed by Musammat Kubra Bibi and 
Musammat Zulekha Bibi on the 26th March 
1915. Their allegation was that they were 
the co-sharers of the vendor in- the same 
mahal in which the property sold was 
situated and had a preferential right to sue 
for pre-emption. The latter suit was filed 
after the period of limitation prescribed for 
such a suit had expired; but it was pleadel 
in extension of the period of limitation that 
the vendees had agreed by a written agree- 
ment dated the 15th March 1915 to allow 
them to enforce their pre emptive rignt at 
any time within four years by payment of 
the consideration money entered in the sale- 
deed with interest thereon at 5 annas per 
cent. per mensem from the date of the sale 
to the vendees. The eclaimants-in each of 
these suits were added as defendants in the 
other. 


The learned Subordinate Judge found 
that Musammat Kabra Bibi and Zulekha 
Bibi had a preferential right of pre-emption 
both as against the vendees and the other 
claimants, but dismissed their suit on 
the ground that their claim was barred 
by time. In regard to the agreement set 
up by them, the view taken by him was that it 
‘was entered into while the rival suit for 
pre-emption was pending and was, 
therefore, incperative as against the rival 
claimants. He decreed the suit of the rival 
claimants accordingly subject to the 
payment of the consideration specified in 
the sale-deed within a certain period. The 
gontention urged on behalf of Musammat 
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Kubra Bibi and Musammat Zulekha Bibi 
in these appeals is that the agreement of 
T5th March 1915 operated as an acknow- 
ledgment in extension of the period of limita- 
tion, that the said agreement was executed 
within the knowledge of Hamid Ali Khan 
and the husband of Musammat Khudaija 
Bibi, who were consulted at the time and 
was valid and binding, that it was not 
affested by the rule of lis pendens and 
that the claim was not barred by limita- 
tion. F 


It appears from the evidence that Musam- 
mat Kubra Bibi and Musammat Zulekha 
Bibi intended to filea suit for pre-emption 
and approached one of the local Pleaders 
of Partabgarh with the object of getting 
such a suit instituted. A plaint was ac- 
eordingly drawn up, but in consequence of 
the agreement snbsequently arrived at 
between Musammat Kubra Bibi and Musam- 
mat Zulekha Bibi on the one hand and Lalji 
and Sheo Narain on the other, by which 
the latter agreed to allow the former to 
have the property on payment of Rs. 6,500 
with interest thereon at 5 annas per cent, 
per mensem atany time within four years, 
the institution of the suit was held back. 
The agreement recited that Musammat 
Kubra Bibi and Musammat Zulekha Bibi 
had a preferential right of pre-emption 
and that the vendees would surrender the 
property purchased by them in their favour 
whenever they paid the said amount within 
four years. There was thus an acknowledg- 
ment therein of the preferential right of 
the said ladies to sue for pre-emption and 
of the liability of the vendees to surrender 
the said property if payment was made in 
terms of that agreement within a certain 
period. The latter cannot be treated as an 
acknowledgment of the original liability 
inasmuch as it contained an offer of a differ- 
ent character, conditioned on the payment 
of a much larger amount than was entered 
in the sale-deed, but the former was an 
acknowledgment of the right of the ladies 
to sue for pre-emption within the meaning 
of section 19 of the Indian Limitation Act 
(IX of 1908) and operated to extend the 
period of limitation as against the persons 
who had made the acknowledgment and 
against whom the right of pre-emption is 
now sought to be enforced. The acknow- 
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ledgment was made before the period of 
limitation had expired, and the claim of 
the persons in whose favour it was made is 
as against them uot barred by time. 

The evidence adduced by the ladies to 
establish that Hamid Ali Khan and the hus- 
band of Musammat Khudaija Bibi were con- 
sulted when’ the agreement was written is 
unsatisfactory and cannot be trusted, The 
learned Subordinate Judge finds that at 
the time of the agreement the said ladies 
had no knowledge of the suit, filed by 
Hamid Ali Khan and Musammat Khudaija 
Bibi, but the fact that such a suit bad been 
instituted precluded Laljiand Sbeo Narain, 
against whom that snit was filed, from 
dealing with the disputed property in any 
way to the prejudice of the persons who 
had filed that snit. The suit was of a con- 
tentious nature, and involved the determina- 
tion of a right to enforce pre emption in 
regard to the disputed property, and, by 
reason of section 52 of the Transfer of Pro- 
perty Act, that property could not be alienat- 
ed or otherwise dealt with so as to prejudice 
its result. The agreement was unregistered 
and ineffectual as a conveyance, but the 
effect of it was to give the person in whose 
favour it was written, and whose pre-emptive 
claim was acknowledged thereby, a right to 
sue for its specific performance, and as 
such, it purported to deal with the pro- 
perty during the active prosecution of a suit 
affecting it in such a way as to prejudice 
the result. The creation of a contract, 
capable of specific performance, though not 
an alienation by itself, is a mode of dealing 
with the property pregnant with the very 
mischief which section 52 of the Transfer of 
Property Act seeks to obviate. If-there was 
any person desirous of claiming pre-emption 
the law required that he should come within 
the period prescribed by the Indian Limitation 
Act and sue to enforce his right, so that all 
claims in regard to that property may once 
and for all be finally determined. As pointed 
out by their Lordships of the Privy Council 
in Faiyaz Husain Khan v, Prag Narain (1), 
if a suit is pending, it will be regarded as 
being actively prosecuted ‘until it is stayed, 
withdrawn or finally disposed of, and the 


(G) 11 0. W.N. 561; 4 A. L. J. 344; 50. L. J. 588; 
17 M. L. J. 263; 9 Bom. L. R. 656; 29 A. 339; 2 M. L. 
T, 191; 10 O. O. 314; 34 T. A, 102 {P, G.). 
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prohibition takes effect from the time the 
suit is filed against any dealing with the pro- 
perty which is prejudicial to the party in suit. 
An alienation is only one of the forms in 
which a right to property can be dealt with, 
The extension of the period of limitation for 
a suit to claim pre-emption under the 
circumstances above mentioned coupled with 
an agreement to re-convey is the prolongation 
ofa right toor interest claimable therein 
and it isa mode of dealing which keeps 
alive that right to the prejudice of another 
person against whom that right would not 
have been otherwise enforceable. 

In Ram Shankar v, Namk Prasad (2), 
which follows the earlier decision in Ghasztey 
v. Gobind Das (3), and Kamta Prasad v. Ram 
Jag (4) it was held that the rule of lis 
pendens was applicable to suits for pre- 
emption so as to prohibit the re-sale of the 
disputed property by the vendees to another 
having a right superior tothat of the person 
who had sued for pre-emption. The same 
principle applies to any other mode of deal- 
ing with that property, equally detrimental 
to his interest, 

The appeals are, therefore, dismissed with 
costs, 

Appeals dismissed, 

(2) 24 Ind. Cas, 32; 17 O. C. 160; 1 O. L. J. 1o. 

(3) 80 A. 467 5 A. L. J. 477; A. W. N. (1908) 221, 

(4) 22 Ind. Cas. 263; 12 A. DL. J. 9; 36 A, 60. 


CALCUTTA HIGH COURT. 
APPLICATION IN ORIGINAL Crvin Suir No, 472 
or 1910. 

April 17, 1916. 

Present:—Mr. Justice Greaves. 
BASANTA KUMAR DAS 
versus 
KUSUM KUMARI DASI, 

Carvil Procedure Coce (Act V of 1908), s. 152, O.I, 
r. 8, O. XLVI, vr. 1—Interlocutory order passed by 
Judgein partition suil, whether revocable by his successor 
—Review, power of—Joinder of parties —Mortyagee of 
plaintif’s undivided share, right of, 10 be im pleaded. 

An interlocutory order made bya Judge in a par- 
tition suit, giving liberty to sell an undivided share 
of one of the properties which are the subject-matter 
of the suit for the purpose of paying the costs 
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already incurred in the suit and the expenses of the 
partition, cannot be revoked by his successor on the 
ground that the order was wrong and made without 
jurisdiction, unless the case falls within section 152 
or Order XLVIL, rule t, Civil Procedure Code, or thore 
ig fraud or such special circumstances in the case as 
would justify the Court in exercising its inherent 
jurisdiction to review its own order. [p 586, col. 1.] 

In the matter of the petition of Sharup Chand Mala, 
Sharup Chand Mala v. Pat Dasse2, 14 C 627; 7 Ind. 
Deo. (x. s.) 416; Jatra Mohun Sen v. Aukhil Chandra 
Chowdhry, 24 O. 384 at p. 336; 12 Ind. Dec. (N. 8.) 
890, referred to. 

Where the mortgagees‘of the share of the plaintiff 
in a suit for partition by metes and bounds anplied 
to be added as parties to the suit, on the ground that 
the plaintiff had fraudulently misrepresented his 
share in the mortgage and also for the revocation of an 


interlocutory order giving liberty to sell an undivided ` 


share of the subject-matter of the suit. on the ground 
that the order was made without jurisdiction: 

Held, (semble), that the appli: ation of the mort- 
gageesto be added as parties should be graated, having 
regard tothe conduct of the mortgagor bn: that the 
interlocutory order was not made without jurisdiction 
and could not be revoked. [p. £85, col. 2.] 

Mr. 5. R. Das, for the Mortgagees. 
Mr. B. O. Mitter. for Girirani Dasi. 

Mr N. N. Sirvear, (with him Mr. 
wami), for the Purchaser. 

Mr. P. N. Ohatterji, for Defendant No. 1. 


JODGMENT.—This is an application 
made in a partition suit by the mort- 
gagees of the plaintiffs’ shares asking (i) 
to be added as parties and to be allowed 
to appear in all proceedings in this Court 
and before the Commissioner of partition 
and the Receiver at their own costs, 
arch costs to be added to their claim 
as mortgagees, (ii) for revocation of an 
order of the 9th August 1915, directing 
(inter alia) a sale of the one-fourth 
share of the premises Nos. 4 and 5, 
Jackson Ghat Street, which is one of the 
properties to be partitioned in the snit for 
the purpose of defraying the costs of the 
suit. Other relief is also sought. The 
suit was instituted on the 17th May 1910. 
The mortgages were respectively executed 
on the 5th August 1910, the 26th July 
1911, the 29th May 19 2 and the 30th 
August 1918, and purported to charge the 
plaintiffs’ undivided half share in the estate 
of one Dinabandbu Das, which estate is 
the subject-matter of the partition suit. 

A decree was made in the suit on the 
4th January 1912, from which it appears 
that the plaintiffs were entitled to a one- 
third, and not 9 one-half share in the estate 
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of Dinahandhu Das, and the mortgagees 
charge their mcrtgagors, the plaintiffs and 
their attorneys with fraudulently repre- 
senting that they were entitled to a one- 


half share, whereas they, in fact, knew 
that they were. only entitled to a one- 
third share. On the 9th August 1915, 


an order was made by Mr. Justice Chan- 
dhuri giving liberty to sell the moveables and 
the one-fourth undivided share of dand 5, 
Jackson Ghat Street, free from encumbrances 
for the purpose of paying the costa already 
incurred in the suit and the expenses of the 
partition. 


The parties to the suit agreed among 
themselves that the one-fourth share in 4 
and 5, Jackson Ghat Street, should be 
offered tothe co-sharer for Rs. 35,000. A 
contract at this price was eventually entered 
into, not with the co-sharer but with another 
person whose name was disclosed at a late 
stage The conveyance has been approved, 
the earnest money has been paid, and the 20th 
March last was fixed for completion. 

I should say here that upon the materialg 
before me the applicant has not satisfied ma 
that the sale was not fair and aboveboard 
and that the price was not a fairone, and 
I see no grounds for believing, upon the 
materials before me, that the sale was 
or fraudulent. So far as the 
applicant asks to be added as a party and 
to attend the proceedings at his own expense, 
I should have been disposed to accede to 
bis application having regard to the conduct 
of the mortgagors, but I understand that 
he does not now desire this unless I am 
prepared to set aside the sale on the ground 
that Mr. Justice Chaudhuri’s order was made 
without jurisdiction. This is the substantial 
question which has been argued before me, 
It is said that Mr. Justice Chaudhuri had no 
jurisdiction to make such an order as he did, 
asthe one-fourth share of Nos. 4 and 5, 
Jackson Ghat Street, cannot be partitioned in 
this suit in the absence of the other co-sharers 
therein. 


It is said that this isa suit for partition 
by metes and bounds, and there can be no 
partition by metes and bounds ofa one- 
fourth undivided share, that thera is no 
power to direct a sale, as such power only 
arises under the Partition Act, and a case 
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like this does not fall within the provisions of 
tbe Act empowering a sale; and, lastly, it is 
gaid that there can be allotment of the share 
in the suit toone ofthe parties thereof as 
there could bə no separate and exclusive 
user of an undivided one-fourth share. 

For these reasons, it is said that Mr 
Justice Chandhuri’s order was wrong and 
made without jurisdiction, and I am asked 
to so hold. I express no opinion as to the 
correctness or otherwise of the order of Mr. 
Justice Chaudhuri. I think it would be 
quite wrong for me io do so, and I know of 
no provision of the Code of Civil Procedure 
which empowers me to sit in appeal, as Iam 
asked to do, upon Mr. Justice Chaudhuri’s 
érder. Section 152 of the Civil Procedure 
Code provides for the correction of clerical 
or arithmetical mistakes in order, and this 
application certainly does not fall within 
the provisions of that section. 

Order XLVII, rule 1 (the review order) 
provides for -a review if there is some 
mistake or error on the face of the record, 
or if it is shown that the decision of the 
Court has proceeded upon a mistaken 
view of the law, “and decided a case 
contrary to a decision which is binding upon 
the Court to which the application for review 
is made: seo In the matter of the Fetition of 
Sharup Ohand Mala, Sharup Chand Mala v. 
Pat Dassee (1), Jatra Mohun Sen v. Aukhil 
Chandra Ohowdhry (2). 


In the present case, I can find no mistake 
or error on the face of the record, nor have 
I been referred to any authority which has 
decided that an undivided share cannot be 
partitioned in a suit constituted like the 
present suit. Accordingly, in my opinion, 
the provisions of Order XUVII, rule 1, are 
not applicable to this case. Lastly, I was 
asked to say that the Court has inherent 
jurisdiction to review its own orders and that 
this is a case for the exercise of such jurisdic- 
tion, This may besoin a case of fraud or 
under special circumstances, but, in my 
opinion, the principle does not apply here. 


I think, therefore, that this application 
is misconceived and that the Rule must be 
discharged with costs. But I direct the 
Taxing Officer in taxing the costs to disallow 


(1) 14 0. 627; 7 Ind, Dec. (N. s.) 416. 
‘ (2) 240, 384 at p. 336; 12 Ind. Dec. (x. g} 590, 
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the entire costs of the affidavit of Shamer- 
mull Parruck filed on the 4th April 1916. 

That affidavit sets out in full an enormous 
number of letters, most of which are quite 
immaterial, and the affidavit seems to me 
to be drawn entirely -for the purpose of 
making costs. 

I also direct the Taxing Officer to look 
carefully into the affidavit of Soshee Bhusan 
Dutt, filed on the 6th April 1916, to 
ascertain if, as was stated to me, itis practi- 
cally in identical terms with other affidavits 
filed on this application, and if this so 
appears I direct him to disallow the costs 


.of this affidavit. 


+ Rule discharged, 


PUNJAB CHIEF COURT. 
Ssconn Orvis APPEAL No. 233 or 1914. 
_ February 1, 1917. 

Present:—-Sir Donald Johnstone, KT., 
Chief Judge, and Mr. Justice Shah Din, 
JIWNA AND OTHERS — DEYENDANTS — 
APPELLANTS 
versus 
NATHU—PLAINTIFF, AND ANOTHER— 
DEFENDANT— RESPONDENTS. 

Appeal, second — Findings of fact—-Evidence, econ- 
sideration of ~High Court, interference by ~Custom— 
Alienation—Legul necessity—Proof—Bond executed by 
all surviving members of lamily—Preswmption. 

Where a lower Appellate Court in arriving ata 
finding of fact has altogether ignored important 
evidence on the record bearing directly on the ques- 
tion of fact, the High Court will not be bound b 
such finding of fact in second appeal. [p. &87, col. 1. 

Where all the surviving male members of a family 
join in raising a loan for a particular purpose, there 
is a strong presumption that the whole of the amount 
so raised was required forthat purpose. [p. 587, col. 
2.) 
Where along time has elapsed after the execution 
of a bond by allthe surviving male members of a 
family, there isa strong presumption that the bond- 
debt was incurred for legal necessity. [p. 588, col. 1.] 


Second appeal from the decree of the Divi- 
sional Judge, Ludhiana, dated the 6th May 
1913, reversing that of the Subordinate 
dudge, 2nd Class, Ludhiana, dismissing the 
suit, 

Lala Hukam Ohand, for tbe Appellants. 

Mr. Devi Dial, for the Respondents. 

JUDGMENT.—The Counsel for the plaint- 
iff-respondent has urged as a preliminary 
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objection that no second appeal lies in this 
case, inasmuch as the findings come to by 
the Divisional Judge regarding the non- 
existence of legal necessity in respect of 
certain terms of consideration for the aliena- 
tions in disputeare merely findings of fact 
and no question of law whatever is involved. 
But, as pointed out by the Pleader for the 
deféendants-appellants, the Divisional Judge 
has altogether ignored certain important 
evidence on the record which directly bears 
on the question of the necessity for the 
items disallowed; and, therefore, a second 
appeal lies to this Court from the judgment 
and decree of the Divisional Judge. We, 
therefore, overrule the preliminary objes- 
tion. 

On the merits, the case presents little 
difficulty. The items constituting the con- 
sideration for each of the two sales in dis- 
pute are set forth in the judgment of the 
Divisional Judge. The sale, dated the 13th 
March 1906, was made for Rs. 900 to Joti 
Ram, appellant, and the sale, dated the 
25th June 1906, was effected in favour of 
Jiwna, appellant, for Rs. 1,450. The items 
which make np Rs. 900 are: 

(1) two bonds, dated the 27th June 1904, 


for Rs. 706 as follows: 
Rs. 
(a) one bond for 400 
and (b) another for 806 


(2) due under adecres against 

Kalu and Bhana sar 160 

and (3) price of a bullock . 44 
Totar 910 

The consideration for bond (a) consisted 
of:=— 

(1) Rs. 200 due as principal on a bond, 
dated the 16th May 1899 and 

(2) another sum of Rs. 200 being part of 
the principal Rs. 227 due on a bond, dated 
the 29th of May 1899. 

Both the bonds just mentioned were 
executed by Jiwa, Kalu and Bhana and the 
money raised on the bonds, viz., Rs. 427 is 
stated to have been required for the marriage 
of Bhana. The Divisional Judge has 
allowéd only Rs. 200 ont of the Rs. 427 
due on the two bonds, as he is of opinion 
that the sum of Rs. 200 was quite sufficient 
to defray the expenses of Bhana’s marriage. 


INDIAN OASES, 


587 


But in forming this opinion the Divisional 
Judge has overlooked the fact that all the 
surviving members of the family joined 
in raising this loan for the marriage of 
Bhana; and there is, therefore, a strong 
presumption that the whole of the amount 
sgo raised was reyuired for the marriage in 
question. We accordingly hold that the 
sum of Rs. 427 must be allowed as having 
been properly raised for a lawful purpose. 

The consideration for bond (b) referred to 
above consists of 


Rs. 
(1) interest due on the bonds 
dated the 16th May and 
29th May 1899 252 
(2) due on bahi account ... 50 
and (3) cash P 4 





TOTAL 306 


In view of our finding regarding the 
validity of the consideration for the bonds, 
dated the léth and 29th May 1899, the 
item of Rs. 252 must be aHowed. As re- 
gards the item of Rs. 50 the Divisional 
Judge says that there is absolutely no 
proof that this item was due on a bahi 
account. But Gahl Singh, a witness for 
the appellants, proves that a bullock worth 
Rs. 36 was taken by Bhana from Joti Ram 
in Sambat 1958 and Rs. 14 has been charged 
as interest on that item, making a total 
of Rs. 50. There is no reason whatever 
for disallowing this item. The item of 
Rs, 4 is a petty one and must be allowed. 

It is thus clear that- the first item of 
Rs. 706 contained in the sale-deed of the 
13th March 1906 was raised for legal 
necessity and must be allowed; and as the 
remaining two items, viz, Rs. 160 and 
Rs. 44 have been allowed by the Divisional 
Judge, it follows that the sale in question 


was a valid sale and must be main- 
tained. 
Coming now to the ‘sale of the 25th 


June 1906, we find that of the total con- 
sideration of Rs. 1,450 a sum of Rs. 846 
has been admitted by the plaintiff-respond- 
ent to bea valid charge on the land. The 
balance, Rs. 6:)4. is made up of (a) Rs. 498, 
principal, and (4) Re. 206, interest due on 
a bond dated the 8rd of July 199i, which 
was executed jointly by Jiwa, Kalu and 


558 


INDIAN OASES, ` 


[1917 


JEKISONDAS HARKISONDAS V. RANCHODDAS BHAGWANDAS, 


Bhana, the three surviving members of the 
family. 

The principal sum of Rs, 398 consisted 
of two items of Rs. 200 and Rs. 180 
respectively, due on two bonds, dated the 
5th June 1897, which were also executed 
by the three persons mentioned above. 
The evidence of Joti Ram and Jai Dayal is 
sufficient to prove that Rs. 200 was pro- 
perly due on a bond, dated the 7th Septem- 
ber 1896, which had also been executed 
by Jiwa, Kalu and Bhana jointly to raise 
a loan of Rs. 150 to meet house-hold ex- 
pènses; and that of the item of Rs. 150 
above referred to Rs. 160 was expended in 
redeeming a mortgage of the family land. 
At this distance of time it is impossible for 
the vendee to adduce very strict proof of 
the legal necessity for these items, and it 
is sufficient to say that the fact of these 
bonds haying been executed by all the 
members of the family jointly is a very 
strong circumstance in support of the posi- 
tion that the boud-debts were incurred for 
legal necessity. 

For the reasons given, we hold that both 
the sales in dispute were made for legal 
necessity; and we accordingly accept this 
‘appeal and setting aside the decree of the 
lower Appellate Court, we restore that of 
the first Court with costs. 


Appeal accepted. 


BOMBAY HIGH COURT. 
Seconp Civil Appeat No, 577 or 1915. 
September 5, 1916. 
Present:--Mr Justice Beaman and 
Mr. Justice Heaton, 
JEKISONDAS HARKEISONDAS 
—Derenpant No, 2—APPELLANT 

7 VeTSUS 
RANOHODDAS BHAGWANDAS— 


PLAINTIFF RESPONDENT. 
Betrothal contract, breach of —Conspiracy—Damages. 
Per Curiam.— A mere encouragement offered to a 
party to a contract of marriage to break it, whereby 
the fulfilment of the contract is rendered impossible, 
is not actionable, [p. 591, col, 2.] 


The Ist defendant agreed to give his daughter in 
marriage to the plaintiff and the girl was actually 
betrothed to him. The lst defendant having refused 
to perform his obligation, the plaintiff bronght the 
present action against him for damages. The 2nd 
defendant was impleaded on the ground that he 
procnred the breach of the contract and induced 
the Ist defendant to consent to the marriage of his 
daughter with the 2nd defendant’s son The Trial 
Court found, and its finding was upheldin appeal, 
that the 2nd defendant had a hand in bringing about 
the breach of contract and it decreed the claim 
against both defendants. On appeal by the znd 
defendant: 

Held, that the finding of the lower Court having 
been arrived at by a process of inference from the 
circumstance that the 2nd defendant approved and 
encouraged the action of his grown-up son in 
obtaining the Ist defendanijs daughter in marriage, 
it was not a case of knowingly procuring the breach 
of an existing contract by the 2nd defendant, which 
alone would make him liabie under the principle of 
Lumley v. Gye, .1858) 22 1. J., Q. B. 463; 2 EL & Bl. 
216; 17 Jur, 827; 1 W R. 432; 118 E. R. 749; 95 R R. 
501. [p. 591, col. 2; p. 592, col. 1.] 

Khimjt Vasanji v. Narsi Dhanji, 28 Ind. Cas. 408; 
17 Bom. L R. 225; 29 B 682; De Francesco v, Barnum, 
(1890) 45 Ch. D. 430; 60 L, J. Ch. 63; 63 L. T. 438; 
89 W. R. 5; Fred Wilkins and Bro. Limited v. Weaver, 
(1915) 2 Ch. 322; 84 L. J. Ch. 929; South Wales 
Miners’ Federation v. Glamorgan Coal. Co., (1905) A. 
C. 239; 74 L. J K. B. 525; 92 L. T. 710; 53 W. R. 593; 
21 T. L. R. 441; Allen v. Flood, 1898) A. C.l; 
67L J.Q. B.114 77 L. T. 717; 46 W, R. 258 62 J. 
P. 694; 14 T. L. R. 125, referred to. 

Per Beaman, J.—Tho principle of Lumley v. Gye, 
(1853) 22 L. J. Q. B. 463; 2 El, & Bl, 216; 17 Jur. 827; 
1 W. R. 432; 118 E. R. 749; 95 R. R. 59I, should not 
be extended in India to contracts of every kind, 
irrespective of their own spocial features and 
character, and the trne principle governing cases 
of breach of promise of marriage is correctly stated 
in the dissenting judgment of Coleridge, -J., in that 
case. |p. 559, col. 2; p. 591, col. 2.] 

A person who induces a girl betrothed to another 
to break that eagagement and marry him 
commits no tort which would give the aggrieved 
party a cause of action against him. And the princi- 
ple is the same when the inducement is made to 
the father of the girl by the father of the boy who is 
in fact married. [p. 592, col. 1.] 

The procuring or cnticcment may be actionable 
where itis the result of a conspiracy. Before a 
conspiracy can be actionable it must be shown to be 
a conspiracy to do a lawfnl thing by unlawful means 
or to doan unlawfnl thing cven by lawful means. 
[p. 592, col, 1.) 


Per Heaton, J.— The taking of an active and effec- 
tive part in the negotiations or proceedings «which 
induce a party to a contract of marriage to break it 
is actionable. [p. 598, col. 1.] 


Second appeal from the decision of the 
District Judge, Surat, in Appeal No. 108 
of i913, confirming the decree passed by 
the Joint Subordinate Judge, Surat, in 
Civil Suit No. 102 of 1912. 
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Mr, P. B. Shingne (with him Mr. Jayant 
G. Rele), for the Appellant. ` 

Mr. K. N. Koyajee, for the Respondent. 

JUDGMENT. 

Brawan, J.—This case has given’ rise 
to a very interesting argument. The suit 
was brought by the plaintiff to recover 
damages from defendant No. 1, the father 
of a girl who had been promised in mar- 
riage to the plaintiff and actually betrothed, 
and from defendant No. 2, on the 
allegation that he had procured the breach 
of the prior contract with the plaintiff 
and induced the defendant No. 1 to con- 
sent tothe marriage of his daughter with 
the defendant No. 2’s. son. 


The lower Courts found that although 
the son of the defendant No. 2 was a 
major, the defendant No. 2 had, to use 
the words of the Court of first appeal, 
a hand in bringing about the breack of 
the first contract. 


The case is virtually the same in princi- 
ple as that of Khimii Vasanji v. Narsi 
Dhanji (1), in which, sitting alone on the 
Original Side of this Court, I examined 
critically the whole English case-law ont 
of which the present doctrine has been 
slowly evolved. Looked at merely “as a 
theoretical discussion I see no reason yet 
to modify any part of the reasoning or 
< eonelusions which I then used and reached. 
Though that point did not engage my 
attention in Kkimjz’s case (1), it struck me in 
the course of the argument here that an 


additional difficulty would be caused if the 


plaintiff in actions of this kind joined a 
tort-feasor with the breaker of the 


mere 
contract. l find that this was done in. 
two comparatively recent cases, De Fran- 


cesco.v. Barnum (2) and Fred Wilkins and 
Bro. Iamited v. Wearer (3). The ques- 
tion does not appear to have been even 
raised much less to have occasioned the 
learned Judges concerved any donbt or 


diffculty. The least examination will show 
that the causes of action are totally 
different. I should have thought that 


` (1) 28 Ind. Cas 40% 17 Bom. L. R. .225; 29 B. 682. 
(2) (1890) 45 Ch, D, 480; 60 L. J. Cl. 63; 63 L. T, 
435 39 W.R 5, ` 
(8) (1915) 2 Oh. 822; 84L, J. Oh. 929. 


-authority, to 


on objection taken to the array in such 
a suit the plaintif would surely have 
been put to his election either to proceed 
against one defendant ‘for breach of con- 
tract, or against the otheron the ease. 

Both the cases, fred Wilkins and Bro. Lid. 
v. Weaver (3) and De Francesco y. Barnum 
(2), were founded upon Blake y. Lanyon (4), 
an old case of 1795, where it-was held 
that continuing a servant in employ- 
ment after notice that he was in the 
service of another gave a good cause 
of action. Lumley v. Gye (5) first ex- 
tended the old rule of law governing 
all master and servant cases of the kind 
to analogous relations not strictly of the kind 
originally contemplated by the Statute of 
Labourers, And in De Francesco v, Barnum 
(2) the facts were, so far as the contract 
weni, virtually the same as in Lumley 
v. Gye (5). . 

But in the case of Exchange Telegraph 
Company v. Gregory and Oo. (6), decided in 
1896, Rigby, L. J., in the course of his 
judgment, gave exactly such a case.as we 
have before us, mutatis mutandis, after 
making allowance for the differences bet- 
ween the marriage customs of England 
and India, as a reductio ad absurdum of 
the contention that the principle of Lum- 
ley v. Gye (5) should be extended to all 
contracts, Whatever then. is now to be 
said merely from a theoretical point of 
view for or against the decision in Lumley 
v. Gye (5), I adhere emphatically to the 
opinivn l expressed in Ahimge’s case (1) that 
it should not be extended anywhere, least 
of all in India where it is not a binding 
contracts of every kind 
irrespective of their own special features 
and character. 1 am still of opinion that 
a person who induces a girl betrothed to 
anotber to break that engagement and 
marry him, has committed no tort which 
would give the aggrieved party a canse of 
action against him. Nor can I see that the 
principle is affected by substituting first the 
father of the betrothed girl for the girl 


(4) (1795) 6 T. R. 221; 3 R. R. 162; 101 E. R. 521. 
(5) 1888) 22 L. J, Q. B 463; 2 EL & BI 216; 17 
Jur, 827; 1 W, R. 432; 118 E. R. 749; 95 R. R. 601. 
. (6) U86) 1 Q. B. 147; 65 L. J. Q. B. 264 74 L, T, 
83; 60 J, P, 62. ; 
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herself, and next the father of the boy 
or man whom in fact she marries for 
the husband. 

In the case of South Wales Miners 
Federation v. Glamorgan Coal Oo. (7), Earl 
Halsbury says: “To combine to procure 
a number of persons to break contracts 
is manifestly unlawful.” This takes us 
back at ovce to the element of conspira- 
ey with which I dealt fully in my for- 
mer judgment. But it is plain that where 
the element of conspiracy is wanting the 
principle of such cases is materially im- 
paired, and it will be an open question 
whether it can be applied at all, and if 
it can, then how far? If we next turn 
to Lord Lindley's judgment in the same 
ease, we shall see still -more clearly that 
the old law of conspiracy is the founda- 
tion of the decision. The learned Lord 
goes on to say: “To break a contract is 
an unlawful act or, in the language of Lord 
Watson in Allen v. Flood (8), ‘a breach of 
contract is in itself a legal wrong.’ The 
form of action for such a wrong is quite 
immaterial in considering the general ques- 
tion of the legality or illegality of a 
breach of contract. Any party to a con- 
tract can break it if he chooses; but in 
point of law he is not entitled to break 
it even on offering to pay damages, 
If he wants to entitle himself to do 
that he must stipulate for an option to 
that effect. Non-lawyers are apt to think 
that everything is lawful which is not 
criminally punishable; but this is an entire 
misconception. A breach of contract would 
not be actionable if nothing legally wrong 
was involved in the breach.” This goes 
to the root of the matter and would need 
very careful and subtle analysis before 
its whole content sould be exhausted. It 
is, of course, true that breaking a contract 
is doing a “wrong” in the ordinary legal 
sense. The law provides a remedy which 
in itself presupposes a wrong. But when 
we turn back to Erle’s ©. J., for- 
mula, | we 
curing the violation of an existing right, 


K. B: 525; 92 L. T. 


B. 119; 77 L. T. 717; 
L. R. 125. 


(7) (1908) A. 0: 289; "4 L 
71C; 68 W. R. 593; 21 T. L. R. 
(8) (1898) A. O. 1; 67 L, J. 


J. 
441, 
Q. 

46 W, B. 258; 62 J, P,595; 14 T, 


‘not know of the prior agreement. 


see that what he says is “pro-- 


ete...... » And the question thus opened 
is what is a man’s legal right under a 
contract P Certainly not always to have 
it performed. In a vast majority of cases 
it goes no further than to have money 
compensation for any loss which the pro- 
misee may have suffered owing to non- 
fulfilment. In dealing with cases of con- 
Spiracy it is very nevessary to insist upon 
the object of the conspirators being un- 
lawful, and that is why in the case I 
am considering the learned Law Lords 
declared that a combination to compel people 
to break their contracts is a ‘conspiracy to do 
an unlawful thing.” For-before a con- 
spiracy can be actionable it must be 
shown to be a conspiracy to do a lawful 
thing by unlawful means or to do an 
unlawful thing .even by lawful means. 
Eliminate the element of conspiracy and 
it becomes extremely difficult, if not im- 
possible, to say that being the instru- 
ment (I use that phrase in preference to 
procuring” which implies knowledge) 
of breaking an existing agreement per se 
makes sueh instrument liable mn tort. 
But if not, then knowledge at any rate 
becomes essential, and again it becomes 
extremely difficult, remembering the wide 
reach of legal malice, to distinguish this 
from malice. But the point of theoretical 
importance is that from the purely legal 
standpoint the injury done to tbe first 
promises is exactly the same whether he 
in whose favour the intended contract 
is in fact performed knew. or did 
To take 
the case before us. A girl is betrothed to 
A...X persuades her to marry him. Now 
if X knew of the girl’s engagement to 
A. he would be liable under the principle 
of Lumley v. Gye (5). But if he did not, he 
would not. In either vase the injury to 
A would be exactly the same, and that 
is the only “wrong” of which the law 
has any knowledge. Morally X might be 
more culpable in one case than in the 
other, but so far as A is concerned the 
“wrong” would be exactly the same. So 
that it appears that if the old doctrine 
of conspiracy, procuring. or enticement is 
to be extended to such oases, then “maliée” 
remains, as it always was considered to 
be before certain dicta of the most eminent 
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Judges in the Lumley v. Gye (5) string of 
decisions, the gist of the action. There 
is a -passage in Erle, Js judgment 
in Lumley v. Gye (5) which suggests that 
long before that case the wide principle 
on which it rests had been recognised 
and given effect to. Two cases are cited 
in support of this: Green v. Button (9) 
and Sheperd v. Wakeman (10), but both 
were actions on the case for false and 
malicious misrepresentations `and have 
nothing whatever to do with the case 
limited to merely persuading one bound 
by contract to break it. But if we survey 
the whole field of English Law before 
Lumley v. Gye (5),I do not believe that a 
single case can be found in which (a) 
there was not conspiracy: (b) or the use 
of unlawful means; (c) or the act complained 
of was not unlawful in itself; and (d) where 
in cases of procuring the breach of a 
contract of service, a joint action lay 
against the breaker and bim who prosured 
the breach, On that last point [ may 
be wrong. It is not of the first importance. 
The recent cases to which my attention 
was drawn in the course of the argument 
show that it has not been considered to 
be so. But the other points are of capital 
importance in considering whether (a) 
the doctrine of Lumley v. Gye (5) is suitable 
to Indian conditions and need be adopted 
here at all; (b) whether, if in proper 
cases it should, that doctrine could possibly 
be so far extended as to take in every 
form of contract. I am aware that as 
recently as July of this year a Division 
Bench of .this High Court (Scott, O. J., 
and Heaton, J.) ona first appeal (No. 56 of 
1913) found facts ina case almost exactly the 
same as this, which led them to the conclusion 
that the person situated there as the 
defendant-appellant is here, was liable. 
And that judgment is, of course, not only 
entitled to the highest respect but is 
binding as farasit goes. It is clear, however, 
that it turned upon the facts found in 
the case and those facts are expressed in 
the judgment in terms of conspiracy. 


(9) (1835) 2 0. M. & R. 707; 1 Gale 849; 1 Tyr. & 
G. 118; 5 L. J. Ex. 81; 150 E È 299; 41 R. R. 818, 
(10) (1661) 1 Sid. 79; 82 E. R. 982, 


I would only add that after having on 
more than one occasion studied the case 
of Lumely v. Gye (5), I can find no answer 
to the reasoning of Coleridge, J., in his 
weighty dissenting judgment. Although 
it was- against the majority of the Court, 
and the decision of the majority was 
again affirmed by a majority in the 
House of Lords, [Bowen v. Hall (11)] as. 
a mere question of theoretical reasoning 
I shall always remain, with respect, of 
the opinion that the true principles 
governing this class of cases are to be 
found correctly stated in the judgment 
of Coleridge, J. And this at least might 
give us,in the Courts of this country, 
pause before being too ready to introduce 
the rule Jaid down in Lumley v. Gye (5). 
As far as I can see we are not bound 
to adopt it at all, much less to extend 
it in all directions. No Court in England 
yet has ever gone the length or 
anywhere near the length of doing what 
we ara asked to do inthis case. Speaking 
for myself I am very strongly of opinion 
that there is no good cause of action 
against the defendant-appellant. 


Coming now to what is common ground 
between my learned brother and myself 
having regard to the essential ingredients 
of the action in tort bronght against 
defendant No. 2, we are not satisfied that 
the findings in either Court below, badly 
expressed as they are, amount to what is 
necessary to be found before damages can 
be awarded in such an action on the case. 
As far as we can gather from the 
judgment of the learned Judge of frst 
appeal, what he does find is that the son 
of defendant No. 2 married the daughter 
of defendant No. 1 who was at the 
time betrothed to the plaintiff and thereby 
rendered the fulfilment of the contract 
between the plaintiff and the defendant 
No. 1 impossible of fulfilment. He further 
appears to find upon a process of inference 
from materials given, that defendant No. 
2 had a hand in this matter. But when 
we look at those materials and the vague 
manner in which the conclusion has been 
expressed, it seems to us that he meant 


(11) (1881) 6 Q. B. D. 388; 50 L. J. Q. B. 305; 44 
L. T. 75; 29 W. R. 867; 45 J. P. 878. 
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no more than to find that defendant No. 
2 approved and encouraged the astion of 
his grown-up son in obtaining the defend- 
ant No. 1’s daughter in marriage. Now 
if this were the real limit of the finding 
of fact in both the Courts below, it will 
not amount, in our opinion, to that 
form of knowingly procuring the breach of 
an existing contract by the defendant No. 2, 
which alone would make him liable under the 
principle of Lumley v. Gye (5). We do not 
understand that the Court of first appeal 
either did find or meant to find that the 
defendant No. 2 directly and personally 
attempted to influence the defendant No. 1 
to break his contract with the plaintiff. 
We do not understand that the Court meant 
to find that there was anything like conspiracy 
between the defendant No. Zand his son to 
bring aboutthat result. In the absence of 
such findicgs we must suppose, particularly 
having regard to the grounds of inference 


shown, that the learned Judge of first 
appeal meant no’ more than what he 
said and that is that the defendant 


No 2's part in this matter was limited to an 
encouragement, more or less tacit at first, 
to his son in what that son was doing of 
his own accord. That being so, there would 
be no sufficient foundation for a verdict 
against this defendant in a suit of this kind. 
Upon that ground I am in entire agreement 
with my learned colleague. We ought not 
to accept the decree of the lower Conrt as 
regards defendant No. 2, while, of course, we 
do accept it as regards defendant No, Land 
we must now reverse sn much of the decree 


of the Court below as is adverse to and’ 


affects defendant No. 2 and direct that 
the suit against bim be dismissed with all 
costs throughont. 


Heaton, J—I will assume for the purpcse 
of this case that if it be proved that defendaut 
No. z procured the breach of the contract for 
the marriage of the daughter of defendant 
No. 1 to the plaintiff, then defendant No. 2 
would be liablein damages. The question, 
therefore, is whether it has been found 
as a fact by the lower Appellate Court 
that defendant No. 2 did procure the breach 
of this contract. The first Court found in 
‘the affirmative on this issue: whether de- 
fendant No. 2 is proved to have had a hand 
in bringing about the breach of the 


contract? Then in appeal the lower Appellate 
Court raised this point: whether the lower 
Court erred in holding that defendant No. 2 
was responsible for the acts of his son? 


Ido not understand thatthe Trial Judge 
based ‘the liability of defendant No. 2- 
on the fact that he was responsible for the 
acts of his son, the person who eventually 
did marry the daughter of defendant 
No. 1. I ‘gather that the trial Court 
based the liability on the finding that 
defendant No. 2 had some hand in bringing 
about the breach. If the Judge in appeal 
was under the impression that defendant 
No. 2 would be liable in damages not 
for a thing that he himself had done, but 
because in some unexplained way he was 
responsible for what his son had done, ther 
I think he was entirely wrong. However, 
in his judgment he also finds, as we see 
when we come to read it in detail, that 
defendant No: 2 had a hand in the matter, the 
matter being the breach of the contract, What 
that means again is difficult to understand. If 
it means that defendant No. 2 personally 
had taken an active and effective part 
in the proceedings or negotiations whatever 
they might be, which had induced defendant 
No. 1 to break off the contract with 
the plaintiff then it is a finding which 
properly. supports the decree. But I find 
it very diffiecnlt to believe that the 
Appellate Court by its expression did 
mean anything of this kind, becruse the 
circumstances he enumerates as the basis 
ot his inference do not in my judgment at 
any rate in any way justify such a-couclasion 
as that defendant No. 2 aid ‘personally 
take un active aid effective par in bringing 
about the breach of cuntruct, There are two 
matters in particular which, it seems to 
me, it would be very important to consider 
in dealing with this matter. The first 
is, what price, if any, was paid on the 
occasion of the girl’s marriage to defend- 
and No, 2's sun and who it was who provided 
the money; and the second matter would be 
the extentio which defendant No, 2's son was 
dependent on his father and under his 
influence; and whether the circumstances 
suggested that it would be improbable that 
defendant No. 2’s son would be taking an 
active part of his own in the matter and 
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probable that the active part would be taken 
by the father. 

f Neither of these points has been con- 
sidered in the judgment of the Appellate 
Court and from the points it has con- 
sidered I am unable to find that the 
Appellate Court meant to find as a fact 
that defendant No. 2 did take an active 
and effective part in the matter which 
resulted in the breach of the contract. 
Therefore I am unable to find from the 
judgment appealed against that those facts 
are established which would justify throwing 
any portion of the damages on defendant No. 


Therefore, I agree to the order proposed. 


Decree varied. 





COURT OF THE BOARD OF REVENUE, 

BIHAR anp ORISSA, 

APPEAL No. 86 or 1915. 
July 9, 1915. 

Present: —Mr. Maude, 

THAKUR SINGH AND otners— 
APPELLANTS 
versus 


JUGAL KISHORE SINGH AND OTHERS— 


RESPONDENTS., 

Bengal Estates Partition Act (V B C. of 1897), ss. 7, 
12 (2), 22, 25— Civil Procedure Code (Act F of 1908), s. 
54—Partition by Civil Court, whether bar to partition 
under Estates Partition Act—Collector, duty of —Decree 
to partition lands of estate, execution. of. 

A decree of a Civil Court in pursuance of an 
application to partition the lauds of an estate is not 
a decree under section 54 of the Civil Procedure 
Code, 1908, and cannot be sent to the Collector for 
execution under section 12 (2) of the Estates Parti- 
tion Act. [p. 594, col. 2.] 

Joyodishury Debea v, Kailash Chandra Lahiry, 24 
C. 725: 1 0. W. N. 874; 12 Ind Dec. (x. 5.) 1152, 
referred to. 

Where a Civil Court partitions the lands of an 
estate, but does not take any action under section 
28 of the Estates Partition Act, the Collector is not 
bound to recognise its proceedings. [p. 594, col. 2.] 

On an application being made to the Collector 
for a ‘perfect partition’ under section 7 of the Estates 
- Partition Act, the best course for him would be to 
give effect to the Civil Court partition by admitting 
the application and making his own partition follow 
the Civil Court partition as far as possible. But 
he is in no way logally- bound by such partition, 
and it may be departed from to secure the Govern- 
ment evenue, [p, 595, col, 1.] 
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Read a petition received onthe Sth June 
1915, from Thakur Singh and others appeal- 
ing against the order of the Commissioner, 
Patna Division, dated the 29th April 1915 
upholding the order of the Collector, Patna, 
dated the 12th January 1915, in the matter 
of the partition of Estate Mohamadpore 
Harpura, Parganah Balia, Tauzi No. 1079 
in the District of Patna. 

Read also a letter No. £699 V., dated the 
30th June 1915, from the Commissioner, 
Patna Division, forwarding the records of 
the case. 

RESOLUTION.—This is an appeal under 
section 113 (a) Act V (B. C.) of 1897 
(Estates Partition Act) against an order of 
the Commissioner of Patna, dated the 29th 
upholding an order, dated 
the 12th January 1915, of the Collector of 
Patna by which the latter officer declined 
to admit an application for partition in 
respect ofa share in Estate Mohammadpur 
Harpura bearing Tauzi No. 1079 on the 
Patna District Revenue Roll on the ground 
that the estate has been already partitioned 
by the Civil Court. 


The circumstances of the case seem to be more 
or less as follows:—The civil suit for 
partition was filed shortly before Survey and 
Settlement proceedings were carried out in 
the District. There had been some sort of 
formal or informal division of the village 
at the previous date. How far such divi- 
sion was formal cannot be now said but ib 
may be safely predicated that it was not 
of a nature which would bar a partition 
now under section 7 of Act V (B.C) 1897. 
Survey officers made their khanapurt and 
the draft record was framed on the basis 
of this old division. Meanwhile the parties 
are said to have been deeply engaged in 
their new Civil Court partition proceedings, 
and took no interest in the record of the 
Settlement Department. The Civil Court 
partition was completed on paper after issue 
of a commission, and it is stated by the 
learned Pleader for the respondent that the 
parties all took possession among themselves 
according to the Civil Court’s decree although 
actual possession was delivered by the 
Court in only a comparatively small propor- 
tion of the estate. Thus if is said when 
the settlement khewats and khatians were 
finally published, they showed a state c 
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possession totally variant from the latest 
facts, but to which no one has taken the 
trouble to object. How far this is true it is 
not possible for the Board to say, but it 
seems to be a very probable story and it 
was not denied by the appellant’s side. 
But the history does not appear to affect 
deeply the question at issue in the case. 
The question which the Board has to 


decide is whether the Collector was 
entitled to reject the application made 
to him for partition under Act V 


(B. C.) of 1897, either on the ground given 
in his order, namely, a previous partition 
by the Civil Court or on the ground 
subsequently taken by him in reporting to 
the Commissioner, when appeal was made 
to the latter, namely, that a glance at the 
Civil Court map showed the partition to be 
an impossible one because it would endanger 
the Government revenue. The learned 
Pleader, for the appellant, objected to this 
groand being introduced at the later stage 
by the Collector, but it seems to be one 
which must be considered by the Collector 
and the Commissioner and the Board at any 
stage of the proceedings, if necessary, at 
any rate if can certainly be considered by 
the Collector at any time previous to admis- 
sion to partition. 

The case is one of considerable interest 
because it brings us face to face with effact 
of the decision of the Full Bench of the 
learned Judges of the Calcutta High Court 
in the case of Jogodishury Debea v, Kailash 
Ohundra Lahiry (1). In that case it was 
laid down, (in opposition to the rulings of 
the Bombay and Madras High Courts), that 
although no one but the Collector can, owing 
to the provisions of section 265 (now section 
54) of the Code of Civil Procedure, make 
a “perfect partition” by which is meant a 
partition accompanied by separate revenue 
liabilities, yet a Civil Court can make a 
partition of the lands of an estate either in 
whole or in part. 


That was done in the present case and no 
doubt a good deal of money was spent over 
it, And whatis the resultant position of 
affairs? The lands of theestate have been 
divided and itis said by oneside at least 
that possession has been taken by the parties 
ue 240, 725; 1 0. W. N, 374; 12 Ind. Dec. (x. 8.) 
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accordingly. But no action was taken: by 
the Civil Court under section 23 of the 
Partition Act and the Collector is not bound 
officially to give any sort of recognition to 
what the Civil Court has done. The 
decree of the Civil Court is not a decree 
under section 265 (present section 54) as 
the Full Bench ruling expressly laid down 
that that section did not apply to a mere 
application to partition the lands of an estate. 
Consequently it could not be sent 
to the Collector for execution under 
section 12 (2) of Act V (B. C.) of 1897, and 
could only be executed under section 396 of 
the Civil Procedure Code (now rule 14 of 
Order XXVI). The Collector is in no way 
bound by it. He had at that time no know- 
ledge of it and no interest in it. 


Now after several years one of the pro- 
prietors comes to the Collector and says, 
“I wants perfect partition of my share’’. 
What is the Collestor to do? 


If the Civil Court partition is a good 
one and intelligible, he can give effect to 
it by admitting the application and making 
his own partition under Act V (B.C.) of 
1697, on the lines of the Civil Court 
partition. But unfortunately such cases 
are rare. Ordinarily a Civil Court partition 
is not suitable for a perfect partition. In 
this case which may be taken to be the 
normal case and which was found to be 
the case in the present instance, what is the 
Collector to do? He can totally ignore the 
Civil Court partition and proceed under Act 
Y of 1897 as if it had never existed or he 
can refuse to admit the application under 
section 22, Act V of 1897. If he adopts the 
former course, not only is all the money 
spent by the parties wasted, but inasmuch 
as the Collectorate partition must divide the 
assets in proportion to recorded share, 
serious injustice may result to proprietors 
who have quietly taken their possession 
according to the Civil Court partition and 
improved their lands, 


If, on the other hand, the Collector, as in 
the present case, rejects the application 
under section 22, he deprives each individual 
proprietor or set of proprietors of the 
chance of safeguarding his or their interests 
by separating his or their liability to the 
revenue. 
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The position in either case is 
undesirable but in the opinion of the Board 
the worst alternative to adopt is the 
cutting off of parties from the right of separat- 
ing the revenue liabilities. The least objection- 
able course in this case would, therefore, 
be -to admit the application and the 
partition made to follow the Civil Court 
partition as faras possible, but at the same 
time to recognise that the Collector is 
no way bound by it;and that it must 
be departed from in order to sesure the 
Government revenue. The unfortunate situa- 
tion set forth above appears to have 
arisen from what is probably a strained 
and incorrect interpretation of section 
265 of the Civil Prosedure Code, 1852, 
which has now been replaced by section 54 
of Act V of 1908. The further misfortune, 
therefore, follows that it cannot be set right 
by the Revenue authorities by an amendment 
of the partition law. 

The application shonld now be admitted 
by the Collector and the course indicated 
above should be followed. 

Section 13 of Aet V of 1897, which has 


very 


been quoted by the Collector does not seem ~ 


to apply to the present case. No doubt 
if the Collector were bound to follow the 
Civil Court map it would apply as that map 
gives scattered intermingled blocks, but as 
shown above the Collector.is not bound by 
the Civil Court map. on 
.. Application rejected. 
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h CALCUTTA HIGH COURT. 
APPEALS FROM Orpurs Nos. 537,557 ann 558 
_ oF 1907. 
APPBAL FROM APPELLATE Decree No. 2024 or 
1907 anv No. 1431 or 1908. 
March 8, 1910. 
Present: —Mr. Justice Caspersz and 
; Mr. Justice Doss. 
MAKBUL ALT anp OTAERS— APPELLANTS 


versus 

JOGESH CHANDRA RAY— RESPONDENT 
| AND 

JOGESH CHANDRA RAY—APPELLANTS 


versus 


MAKBUL ALI AND orasrs———Responvenrts. 
Bengal Tenancy Act (VIII B, O. of 1885), s. 113— 
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Landlord and tenant—Holding including khila and 
hasila lands—Rent assessed on cultivated area— 
Stipulation to pay rent on area brought under cultivation, 
validity of-—Estoppel—Receipt of rent at admitted rate 
—Suit to recover additional rent, whether barred, 

Where under a land revenue system tenants have 
khila (waste) lands included in their holdings for the 
purpose of reclamation though rent is assessed on 
the actual Rasila (cultivated) area only and there is a 
stipulation in the lease that on the waste lands 
becoming cultivated they will be assessed at the 
settlement rate of rent, the increase in the rental 
would accrue automatically on any portion of the 
waste becoming cultivated and to such a process 
neither section 118 nor any other section of the 
Bengal Tenancy Act can operate as a legal bar. [p. 
596; col. 2.5 

In such a case the landlord can after realising the 
admitted rents forthe years in suit sue to recover 
additional rent for the same period on account of the 
increage in the hasila area, unless it is proved that 
the landlord received all his dues for the period and 
the tenant paid him on the understanding that no 
further demands would be made in respect of the 
holding for that period, [p. 596, col. 1.] 


The khila portions of the tenants’ holdings in such 
case cannot be assessed with additional rent merely 
if they become fib for cultivation; unless they are 
actually cultivated they cannot be assessed with 
additional rent atthe original fair rent rates accepted 
by the Settlement Officer. [p. 597, col. 1.] 


Appeals against the orders of the re- 
mand passed by the District Judge, Chitta- 
gong, dated the 9th September 1907, 
reversing the decision of the Munsif, 2nd 
Court at Satkania, dated the 22nd December 
1906, and Appeal against the decree of the 
Subordinate Judge, 2nd Court, Chittagong, 
dated the 17th July 1907, and Appeal against 
the decree of the District Judge, Chitta- 
gong, dated the 28th March 1908, affirm. 
ing that of ths Munsif, 2nd Court, at 
Satkania, dated the 31st January 1907, 
and the 22nd December 1906, respectively. 


. In M. A. Nos. 537, 557 AND 558 or 1907, 


Mr. Oaspersz, Moulvi Syed Shamsul Huda 
and Babu Girija Prasanna Roy Olanda; 
for the Appellants. 


Dr. Rash Behary Ghosh and Babus Tara 
Kishore Chaudhury and D. L. Khasigir, for 
the Respondents. 


In S. A. No. 2024 or 1907. 


Babus Tara Kishore Ohaudhurt and D, L. 
Khastgir, for the Appellant. 


The Hon’ble Moulvi Syed Shamsul Huda, 
for the Respondents. 
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In S. A. Neo. 1431 or 1908. 
Babu Tara Kishore Chaudhuri and D, L. 
Khastgir, for the Appellant. 
Moulvi Sera ul Islam and Babu Jyotish 
Chandra Sarkar, for the Respondents. 
JUDGMENT. 


In M. A. Nos. 537, 557 AND 558 or 1907. 

These are appeals by the tenants in suits 
instituted by the Noabad Talukdar to re- 
cover arrears of rent in respect of the 
khila lands which besame hasila during 
the years 1264 to 1267 of the Maghi era 
which is prevalent in the District of 
Chittagong where the lands are situated. 
The word khila signifies ‘waste’; hasila 
on the other hand means ‘cultivated’. It 
is admitted that the falukdar has realised 
his rent dues for the years in suit, in 
accordance with the rentals fixed as fair 
by the Settlement Officer. The question 
for determination is whether the fair rate 
of rent is to be applied to the khila 
lauds as soon as they became hasila (as 
contended for by the talukdar) or whe- 
ther the assessment should be made after 
fifteen years (the period mentioned in the 
written statements of the tenants). 

The first Court dismissed the suits. 
On appeal, the District Judge of Chitta- 
gong has -remanded the cases under sec- 
tion 562 of tbe old Code of Civil Pro- 
cedure, fora finding-upon the point whe- 
ther the lands were brought under 
cultivation before the year 1267 M. E. 
The District Judge has found that the 
talukdar is entitled to receive additional 
rent on the khila areas in the respective 
suits for the years 1264-1267 M. E. 
“if they are fit for cultivation.” 

It is urged for the tenants (defend- 
ants-appellants) that the Sattlement Officer, 
in the year 1892 fixed a consolidated 
rental on each of the holdings, his deci- 
sion having the force of a decree in 
virtue of section 107 of the Bengal 
Tenancy Act as it stood in the year 1892 
before the Amending Act III (B. C) of 
1898, remodelled Chapter X of the Rent 
Law. It has also been argued, though 
not very strenuously, that the plaintiff, 
tulukdar, having realised the admitted 
rents for the years in suit cannot now 
recover additional rent for the same 
period. 
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The second contention must fail because 
there is no finding nor do the rent 
receipts show, that the felukdar- received 
his dues from tenants, and that the latter 
paid him on the understanding that no 
further demands would be made. The 
principle of estoppel clearly does not 
apply to the facts of these cases and we 
do not find that the falukdax made any 
admissions on the subject of the khila 
areas being left unassessed. 


The first contention, also, cannot suc- 
ceed in the circumstances of this litiga- 
tion. One of the peculiarities of the Chitta- 
gong Land Revenue System is that 
tenants have khila lands included in their 
holdings for the purpose of reclamation 
though rent is assessed on the actual 
hasila area only. Hence the stipulation 


“khila hasila haila bondobastimate nir- 
rekh”, that is, on the waste. lands 
becoming cultivated, they will be assess- 


ed at the settlement rate of rent. The 
khatian (of the year 1895) contains the 
entry to the effect already mentioned, 
namely, that khila was to be assessed 
with rent on becoming hastla. This latter 
entry, or stipulation, is based on the ad- 
mission recorded in the fair rent proceed- 
ings of the “year 1892, that the tenants 
were ‘liable “to pay at the rate of 8 
annas a kant on the hasila area.” In 
our opinion the increase in the rental 
would accrue automatically on any portion 
of the waste becoming cultivated. To such 
a process neither section 113, nor any 
other section of the Bengal Tenaney Act, 
can operate as a legal bar. Whatever 
degree of finality may attach to the deci- 
sion of the Settlement Officer, it is not. 
a question, hers, of ves judicata, bub of 
construction. The decision proceeds on the 
basis of the admitted and settled incident 
of the tenancy, and additional rent is im- 
posed on account of the increase in the 
hasila area. The taluki rubokart drawn 
up two years after the fixation of fair 
rents on the tenants, is not relevant for 
the present purpose. It only shows that 
the khila lands left in possession of the 
tulukdar were dealt with on a different 
system, the terms imposed on the éalukdur 
being peculiar to him. 

We ara fortified in our conclusions by 
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the observations of Pigot and Banerji, JJ., 
in Ram Chunder Chuckrabutty v, Giri- 
dhur Dutt (1), where the facts were 
similar to those of the present cases. 


There is, however, a verbal inaccuracy 
in the judgment of the District Judge. 
The khila portions of the tenants’ holdings 
cannot be assessed with additional rent 
merely “if they are fit for culivation.” 
The proper direction, and we now make 
it, is that any portions of the khila 
areas actually-culiitvated during the years 
in suit, or any shorter period within that 
limit, shall be assessed with additional 
rent at the original fair rent rates accept- 
ed by the Settlement Officer. With this 
variation these appeals are dismiased 
with costs. 


IS Appear No. 2024, 


We accept the entry in the plaintiff's 
khatian as correct, inasmuch as it accords 
with the desision .of the Settlement 
Officer which proceeds on the basis of 
the incident subsequently recorded in such 
entry. For reasons similar in all respects 
to those given in our jadgment just 
delivered in the connected Appeals Nos. 
537, 557, 558 of 1907, we set aside the 
decision of the Subordinate Judge confirm. 
ing the dismissal of the plaintiff talwk- 
dar's suit, and we direct that the case 
be remanded to the Court of first instance 
to be dealt with in accordance with the 
‘observations we have made in regard to 
those appeals. 

The appeal is allowed with costs. 


In Arrear No, 1481. 


In this case the amount of rent Rs. 49 
was assessed on a holding which con- 
sisted entirely of hela lands. The 
plaintiff's khetian contains an entry pur- 
porting to be an admission by the raiyat 
in occupation of the land at the time 
of the settlement that “when the lands of 
the holdings (which were then Nalbat) 
are fully cultivated, there will be remis- 
sion of rent for four years, after which 
the rent will be at the rate of Rs. 22 
per drone”, The plaintiff has purchased 
the rights of this raiyat in the holding 


(1) 19 C, 755; 9 Ind. Dee, (x, 3.) 945, 
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and has brought the piesent snit for 
rent against the under-ra‘yat. The latter 
cannot be placed in a more favourable 


position than their lessor, and, if the 
lands bave been fully cultivated for more 
than four years, ihe higher rate of Rs, 22 
per drone must be applied. 

This appeal also is allowed with costs. 
The ease is remanded to the Court of 
first instance tobe dealt with agreeably 
to the directions we have given. 

Apreals Nos, 537, 557, 558 dismissed; 
Appeals Nos. 2024, 1431 allowed, 


PUNJAB CHIEF COURT, 
Seconp CIVvIL ApreaL No. 449 or 1916. 
Jaly 12, 1916. 
Present:—~Mr, Justice Shah Din, 
GHULAM MUHAMMAD—Derervant— 
APPELLANT 
VETSUS 
Musammat BHARI——PLAINIIFF — 


RESPONDENT. 

Custom—Huhammadan Law—Succession—Mainten- 
ance of widow—Kharadis of Jullwndur city. 

Kharadis of Jullundur City are in the matters of 
succession and maintenance of widows governed by 
the custom of agricultural tribes and not by the 
Muhammadan Law, A step-son is, therefore, bound 
to maintain his step-mother ont of the estate of his 
deceased father. ip. 598, col. 1.] 


Second appeal from ihe decree of the Dis- 
trict Judge, Jullundur, dated the 4th Janu- 
ary 1916, reversing that of the Sub- 
ordinate Judge, Ist class, Jullundur, 
dated the 17th June 1913, dismissing the 
suit as against the appellant. 

Bakhshi Tek Chand, for the Appellant. 

Mr. D. R. Sawhney for Mr. Bevan Petman, 
for the Respondent. 

JUDGMENT.—tThe facts are given in the 
judgmects of the Courts below. The second 
ground of appsal is untenable, inasmuch as 
the record shows that the Subordinate Judge 
granted the application for review of his 
judgment and decree, dated the 19th March 
1915, and after having taken additional eyi- 
dence decided the suit afresh by his judg- 
ment dated the 17th June 1915. From 
the last mentioned judgment and the 
decree based thereon anappeal was filed 
within time to the District Judge. 
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Upon the merits of the case, the sole 
question for decision in this second appeal 
is as to whether or not the parties, who 
are kharadds or turners of Jullundur city, 
are, in the matter of maintenance receivable 
by a widowed step-mother, governed by 
Muhammadan Law or by custom. If the 
parties are governed by Muhammadan Law 
in this matter, then clearly the step-mother 
is not entitled to receive any maintenance 
as of right from her step-son; but if, on the 
other hand, the parties are governed by 
custom, admittedly the step-son is bound to 
maintain his step-mother ont of the income 
of his father’s estate. 

The parties reside in the city of Jullundur 
and their ancestors have never owned any 
agricultural land; and as the occupation 
which they have carried on for generations 
has no direct connection with agriculture, 
prima faciethey are governed by Muhammadan 
Law and not by the custom of agricultural 
tribes. But admittedly Muhammadan Law 
does not apply to the parties in the matter 
of succession, for on the death of Jiwa, 
father of the appellant, the estate left by him 
was divided equally between his two sons, 
the present appellant and his half-brother 
Muhammad Yusaf, and the respondent 
Musammat Bhari, step-mother -of the appel- 
lant, received no share out of it. This was 
a clear departure from the provisions of 
Muhammadan Law; and ‘it is not suggested 
that this was a mere accident and that 
inheritance has ever been divided in this 
family according to Muhammadan Law. 
Such being the case, the question of main- 
tenance, which is directly and indissolubly 
connected with the question of succession, 
must also be desided, notin accordance with 
Muhammadan Law, but according to the 
ordinary’ rule of custom, and it is conceded 
that according to custom, the respondent 
is entitled to receive maintenance from’ the 
appellant. 

- I maintain the decree of the District Judgé 
and dismiss this appeal with costs. i 

Appeal dismissed. 
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CALCUTTA HIGH COURT, 
Civin Rune No. 376 oF 1916, 
August 25, 1916. 

Present: —Mr. Justice Richardson and 
Mr. Justice Smither. 

KALI KANTA CHUCKERBUTTY— 
PETITIONER 
versus 
SHYAM LAL DAS BASU AND otners— 
Opposite PARTY. 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 
90, 92, O. XLII, r. 1 (e) (j), O. IX, r. 9— Application 
to setaside sale—Dismissal for default — Appeal, whether 
lies—Order dismissing application to set aside dismissal, 

The language of Order XLII, rule 1 (7), Civil 
Procedure Code, is wide enough to cover a case where 
an application under Order XXI, rule 90, to set aside 
a sale is dismissed for default, Such a dismissal 
amounts to an order under rule 92 of Order XXI and 
is appealable. [p, 599, col. 2.] 

Brojo Sundar Roy Chowdhury v. Moti Lal Mojumdar, 
5 Ind. Cas. 498; 140. W. N. 573; 13 0. L, J. 158; 
Kumud Kumar Bose v. Hart Mohan Samadar, 30 Ind, 
Cas. 45; 21 C. L. J. 628, referred to. 

Semble.—Where an application to set aside a sale 
under Order XXI, rule 90, is dismissed for default, 
no appeal lies against an order dismissing an applica- 
tion to set aside the dismissal [p. 599, col. 2.] 


Bhubin Behari Nag v. Dhirendra Nath, 33 Ind. Cas. 
581; 20 OC. W. N. 1208, Charu Chandra Ghosh v, 
Chandi Charan Roy, 27 Ind. Cas. 492; 19 0. W. N. 25, 
referred to, 

Civil Rule against an order of the District 
Judge, Backergunge, dated the llth March 
1916, reversing that of the Munsif, Ist 
Court, at Pirozepur, dated the 5th July 1915. 


FACTS material to the report are as 
follows: 


A holding was sold in execution of a decree 
for arrears of rent and was purchased by the 
petitioner. The judgment debtors made an 
application under Order KAT, rule 90, Civil 
Procedure Code, to set aside the sale. After 
several adjournments when their application 
was called on for hearing the applicants 
(judgment-debtors) did not appear and the 
Munsif dismissed the application for default. 
The judgment-debtor thereupon preferred an 
appeal to the District-Judge against the order ` 
of the Mansif dismissing this application 
under Order XXI, rule 90, and the District 
Judge in spite of the objection of the auction- 
purchaser (petitioner) that no appeallay to 
him, entertained the appeal, set aside the 
order of the Munsif and remanded the case to 
him for the admission of evidenee and for 
disposal on the merits. The augtion-purchaser 
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moved the High Court and obtained a Rule for 
setting aside the order of the District Judge 
on the ground inter alia thatthe District 
Judge had no jurisdiction to set aside the 
order of the Munsif as no appeal lay against 
that order ia 

Babu Jyotish Chandra Hazra,for the Peti- 
tioner. 

Babu Jitendra Nath Das Gupta, for the 
Opposite Party. 


JUDGMENT. 


Ricuarpsoy, J.—This is a Rule by which 
the opposite party was called upon to show 
cause why the order of the District Judge 
of Backergunge, dated the 11th March 1916 
should not be set aside. The order was 
made in the following circumstances:— 

In execution of a decree for rent passed 
on the 29th June 1914, the holding in arrears 
was sold on the 9th March 1915. The 
judgmant-debtor then applied under Order 
XXI, rule 90,to have the sale set aside. 
After some adjournments, the learned 
Mounsif in the first Court, on the 29th 
May 1915, directed that the case should 
come on for final hearing on the 19th June 
1915, and stated that no further adjourn- 
ment would be granted. On the 19th 
June 19°5, the judgment debtor did not 
appear and the application to have the sale 
set aside, was, therefore, dismissed for default, 
From that order the judgment debtor appeal- 
ed to the District Judge and the District 
Judge, upon the appeal, made the order 
complained of. 

In support of the Rule obtained by the 
auction-purchaser of the holding, it has been 
argued that no appeal lay to the District 
Judge and that the proper course was for 
the judgment debtor, the opposite party 
before us, to apply to the Munsif under 
Order IX, rule 9 to have the dismissal order 
set aside. 

It may be that it was open to the 
opposite partyto take that course: Bhuben 
Behart Nag v. Dhirendra Nath (1); bub it 
would also seem that if he had taken 
that course and if his application to have 
the order of dismissal set aside had been 
dismissed, he would have had no right of 
appeal under Order XLIII (1) (e) of tha 


(1) 88 Ind, Cas. 581; 20 C. W.N. 1203, 
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Code: Charu Ohandra Ghosh v. Ohandi 
Charan Roy (2). In our opinion, the 


course which heactnally took, was also open 
to him. Theorder though it was an order, 
dismissing the application to have the sale set 
aside for default, was still an order within 
rule 92 of Order XXI. Under Order XLIII, 
r (1) (9), an order under rule 92, Order XXI, 
Setting aside or refusing to set asidea sale 
isappealable, The language of Order XLIII, 
r. (1) (3) is thus wide enough to cover a case 
where an application to have a sale set aside 
is dismissed for default. In support of this 
position, we may refer to the cases sf Brojo 
Sundar Roy Chowdhury v. Moti Lal Mojumdar 
(3) and Kumud Kumar Bose v. Hari Mohan 
Samadar (4). In our opinion, therefore, it 
cannot be said that no appeal lay to the 
District Judge, and we are accordingly unable 
on the ground suggested to interfere with 
the order made by him. : 

lt is unnecessary to decide whether if the 
appeal had come before us, we should have 
made the order which the learned District 
Judge has made. He has set aside the order 
of dismissal for default and remanded the 
case for the admission of evidence and 
disposal on the merits. That order was one 
which the District Judge had jurisdiction 
to make and we express no opinion on the 
question whether his discretion was rightly 
or wrongly exercised. 

It was further argued that the application 
to have the sale set aside was made out of 
time. That may be so, or it may not. The 
question is one which it will be for the 
Munsif to decide when he re-hears the case. 
On the materials before us, it would not 
be right that we should deal with this point. 

The result is that the Rule must be dis- 
charged. Costs will abide the result. We 
assess the hearing-fee at three gold mohurs. 


SMITHER, J.—I agree. 

Rule discharged, 
(2) 27 Ind. Oas. 492; 19 C. W. N. 25. 
(8) 5 Ind. Cas. 493; 14 O.W.N, 573; 13 C. L. J. 153, 
(4) 30 Ind. Cas. 45; 21 0, L. J. 628. 
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PUNJAB CHIEF COURT. 
Seconp Crvit Appear No. 3853 or 1915. 
January 29, 1917. 
Present:—Sir Donald Johnstone, Kr., Chief 
Judge, and Mr. Justice Shah Din. 

Tas NORTH WESTERN RAILWAY, 
TAROUGH THE SHCRETARY or STATE ror 
INDIA in COUNCIL—Derenpant— 
APPELLANT 
Versus 
Tus FIRM xyown as RAM DHAN MAL- 
SHIB LAL—PLAINTIFF—AND OTHERS 
DEFENDANTS— RESPONDENTS. 

Limitation Act (1X of 1908}, s. 15 (2)—Civil Prece- 
dure Code (Act V of 1908), s. 20—Suit against 
Railway—Notice to Government—Exclusion of time 
required by notice—Limitation. 

Whore a plaintiff is required to give notice to the 
Government under section §0 of the Civil Procedure 
Code, he is entitled under section 15 (2) of the 
Limitation Act to exclude the period of notico, 1. e, 
two months, in computing the period of limitation 
prescribed for the suit. 

Second appeal from the order of the Dis- 
trict Judge, Hissar, dated the 5th October 
1915, reversing that of the Subordinate 
Judge, 2nd Class, Hissar, dated the 6th 
January 1915, and remanding the case for 
fresh decision. 

The Government-Advocate, forthe Appellant, 

Mr. Nanak Chand, Pandit, for Respondent 
No. 1. 

Mr. G. R. Bapat, for Respondent No, 2. 

JUDGMENT.—It is now admitted by the 
Government Advocate on behalf of the 
appellant that even if Article 31 of the 
Limitation Act applies to the suit brought 
by the respondent firm it is within time, 
inasmuch as a notice of claim was sent by 
the respondent to the Punjab Government 
through one of its Secretaries under section 
80 of the Civil Procedure Code, and under 
section 15 (2) of the Limitation Act the 
period of the notice, 7. e., two months, must 
be excluded in computing the period of 
limitation prescribed for the suit. 

We, therefore, maintain the decree of the 
District Judge and dismiss the appeal. As 
regards costs they must follow the event 
unless sufficient cause is shown to the con- 
trary; in this case no such cause has been 
shown, and the respondent firm which has 
been obliged to engage Counsel to defend the 
the appeal in this Conrt is entitled to his 
eosts. We order accordingly. 


Appeal dismissed. 
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PURNA CHANDRA CHABRI V. TARA PROSAD MAITI. 


CALCUTTA HIGH COURT. 
APPEALS FROM ORIGINAL Orpers Nos. 891 AND 
426 or 1914. 

Angust 18, 1916. 

Present: —Mr. Justice Fletcher and 
“Mr. Justice Newould. 

PURNA CHANDRA CHABRI AND 
ANOTHER—APPELLANTS 
VETSUS 


TARA PROSAD MAITI—Rusponpent. 

Civil Procedure Code (Act F of 1908), O. XXXVI, 
rr. 5, 6, O. XXXII, r, 8—Application fur leave to sue 
as pauper—Swit, commencement of—Attachment before 
judgment, order for— Jurisdiction 

Until a Court has determined whether or not 
a plaintiff should be permitted to sue asa pauper, 
there is no suit before the Court, and, therefore, it 
has no jurisdiction to make an order for the attach- 
ment of defendant’s property before judgment under 
Order XXXVIII, Civil Procedure Code, before the 
plaintiff's application for leave to suc in forma 
pauperis is judicially determined. [p. 601, col. 1.] 

Dewarka Nath Narayan v, Madhavrav Vishvanath, 10 
B. 207; 5 Ind, Dec. (N. s.) 424, referred to. 

Appeal against the orders of the Sub- 
ordinate Judge, Ist Court, Midnapur, dated 
the 2nd June, 16th July and Ist 
Angust 1914. 4 

Babu Karunamoy Basu for Babu Mohini 
Mohan Chatterjee, for the Appellants. 

Babu Satcowripati Roy, for the Respond- 
ent. 


JUDGMENT. 


ELETCHER, J.—These are two appeals from 
the orders passed by the learned Subordinate 
Judge of Midnapur. Appeal No. 391 is 
preferred against the orders dated the 20th 
Jnne and the 16th July 1914 and Appeal 
No. 426 is preferred against the order dated 
the lst August 1914, Appeal No. 391 is 
infructuous because the learned Judge subse- 
quently passed an order cancelling the orders 
dated the 20th June and the 16th July 1914 
against which that appeal has been preferred. 
That appealis accordingly dismissed. We 
are now concerned only with Appeal No. 426 
which is preferred against the order of the 
Ist August 1914. The plaintiff in this 
case has applied for leave to sue in forma 
pauperis, That application has not yet been 
judicially determined; it is still pending 
before the Court. But before the determina 
tion of that application, the plaintiff applied 
to the Court and obtained an order of 
attachment before judgment under the provi- 
sions of Order XXXVIIIJ, rules 5 ani 6 of 
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the Code of Civil Procedure. The learned 
Judge passed the present orders, the last 
one being the only one with which we are 
now concerned, The question is “Had the 
learned Judge jurisdiction to make an order 
in the suit attaching a portion of the 
defendant's property before judgment before 
he had determined whether the leave 
of the Court should be granted to the 
plaintiff to sue in forma pauperis?” The 
matter is perfectly clear on the rules that 
he had not. Until the Judge has determin- 
ed whether or not the plaintiff should be 
permitted to sue asa pauper, there is no 
suit before the Court. It is merely an ap- 
plication. The rules laid down in Order 


XXXIII of .the Code of Civil Procedure are. 


quite clear on that. Order XXXIII, rule 
8, shows clearly that there is no snit in 
existence until the application to sue in 
forma pauperis has been granted. The matter 
is covered by judicial authority. If authority 
is required for the proposition, we need only 
refer to the decision of Wedderburn, J., in 
the case of Dwarka Nath Narayan v. 
Madhavrav Vishvanath (1). Appeal No. 426 
is, therefore, allowed and the order of the 
learned Judge of the Court below dated the 
lst August 1914 set aside and the plaintiff's 
application for attachment before judgment 
rejected. The respondent must pay to the 
appellants their costs both in this Court as 
well asin the Court below. We assess the 
hearing-fee in this Court at three gold 
mohurs, 
Newsoctp, J.—I agree. 


Appeal No, 391 dismissed; 


Appeal No. 426 allowed. 
(1) 10 B. 207; 5 Ind. Dec. (N. s.) 624, 





ALLAHABAD HIGH COURT. 
First APPEAL From OrDER No. 82 or 1916. 
November 30, 1916. 
Present:—Mr, Justice Piggott and 
Mr, Justico Walsh. 
RUBAB BANO —Opposite Party—APPELLANT 
VEY SUS 
NAJABAT KHAN AND otHers— 
- JUDGMENT-DEDTORS— RESFONDENTS. 


Limitation Act (IX of 1908), Sch. I, Art. 97 Mort- 
gage decree—Payment to one co-heir of decree-holder, 
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validity of—Application for refund of exceas—Cause of 
action, accrual of —Limitation. 

A Muhammadan mortgagee obtained a preliminary 
decree on his mortgage, but died before the decree 
was made absolute. The judgment-debtors ap- 
proached one of his co-heirs A aud came io an 
arrangement with her, whereby they paid her a certain 
sum and obtained from her what purported to be 
a complete discharge of their lability under the 
decree. Subseynently the other heirs of the mort- 
gagee applied io have the decree mado absolute. 
The application was granted and the High Court 
held that out of the sum paid by the judgment- 
debtors to A, tho amount representing the 
latter’s share could abne be considered as 
having been paid towards the satisfaction of the 
decrece. The decree absolute having been affirmed 
by the High Court, the property of the jndgment- 
debtors was sold in satisfaction of it More than 
five years after the date of the High Court’s decree 
the jadgment-debtors applied for a refund from A of 
the amount paid by them in excess of the decretal 
amount: 


Held, that the application was barred by time 
inasmuch as ona proper construction of the High 
Court’s deerce the canse of action in respect of the 
sum paid in excess to A was one to recovera sum 
on failure of consideration and accrued on the date 
on which the decree absolute was confirmed by the 
Tligh Court. [p 653, col. 27 


First appeal from an order of the Second 
Additional Judge, Aligarh. 

The Hon’ble Mr. Abdul Raoof, for the 
Appellant. 

Mr. Iqbal Ahmed, for the Respondents. 


JUDGMENT. 


Piegort, J..—This is a first appeal from an 
order of remand and arises out of the follow- 
ing facts. One Raja Baqar Ali Khan held 
a decree against the respondents now before 
us, which wasa preliminary decree for sale 
on a mortgage. He died before a decree 
absolute was obtained. It is admitted that 
his heirs under the Muhammadan Law were 
his two sons and two daughters. The 
judgment-debtors went to one of these 
daughters, Musammat Rubab Bano, the 
original appellant before this Court, and 
they came to anarrangement with her. They 
paid her a sum of Rs. 2,541-9-9 (which was 
one-half of the amount due under the decree) 
and they obtained from her what purported 
to be a complete discharge of their liability 
uuder the same. Effect was given to this 
arrangement by means of an application to 
the Court under section 258 of the Code of 
Civil) Procedure of 182, by which Musimma 
Rubab Rano. caming forward as representing 
the deceased decree-holder, asked the Court to 
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certify the complete satisfaction of the decree, 
By a procedure which has very properly been 
made the subject-matter of severe comment 
by this Court in the course of the subsequent 
litigation, this extraordinary application 
was allowed to prevail, and the decree was 
struck off as completely satisfied. Raja 
Jafar Ali Khan, the elder son of the deceased 
decree-holder, jointly with his brother made 
an application after this, asking the Court 
to proceed to the passing of a decree absolute 
forsale. This application was dismissed by 
the Court of first instance. There was an 
appeal tothe Court of the District Judge, 
who decided in favour of Raja Jafar Ali 
Khan on the 8th of May 1907, There was 
a further appeal by the judgment-debtors 
to the High Court, which was decided on 
the 6th of July 1908. The judgment of 
this Court expressly recites that all 
the legal representatives of the deceased 
decree-holder, that is to say, his two sons 
and his two daughters, had been brought 
on the record by that time on one side or 
on the other. “There was some controversy 
asto whether this recital was correct as regards 
Rubab Bano, I do not know that the point 
is material; but I think that we ought to 
assume that the recital in the judgment is 
correct, At any rate this Honourable Court 
proceeded onthe assumption that it had 
before it all the parties concerned and was 
entitled to pass a decree finally disposing of 
the various claims with regard to the subject- 
matter then in dispute. The result was that 
it gave Raja Jafar Ali Khan, (whose claim, 
it may be noted, was supported by his brother 
and by his other sister, Sugra Begam), a 
decree absolute for sale to the extent of 
5/6ths of the money due under the 
preliminary decree. The remaining 1/6th 
share would under the Muhammadan Law 
have passed by inheritance to Musammat 
Rubab Bano, and the exemption of this 
share from the final decree passed by 
this Court amounts to a recognition of 
the payment made to that lady as 
satisfying her personal claim under the 
The decree absolute for fale having 


decree. ; 
thus been affirmed by this Court was 
put into execution in due course, and 


eventually the property of the judgment- 
debtors was sold in satisfaction of the 
money due under the decree absolute on 


the 30th of December 1910, Presisely 
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three years afterwards, that is to say, on 


the 20th of December 1913 the present 
respondents came into Court with the 
application which has resulted in the 


appeal now before us. The application, 
on the face of it, was one under section 
47 of the present Code of Civil Procedure. 
The applicants took up the position that 
they were judgment-debtors who had been 
made to pay more than the sum rightly 
due from them under the decree. By a 
misstatement of facts they represented 
themselves as having been made to pay 
under the decree absolute the entire sum 
originally due under the preliminary decree 
for sale, instead of 5/6ths of that amount. 
On the basis of this statement they 
claimed to recover from Musommat Rubab 
Bano the entire sum of Rs. 2,541-9.9 
which they had paid to her as long ago 
as the 15th of June 1908. Their cause 
of action for this application, they stated, 
accrued to them on the 20th of December 
1910 being the date on which the money 
due under the deeree absolute affirmed by 
this Court was actually realised. The 
application was resisted on various ground; 
but the learned Subordinate Judge who 
entertained it decided one point only. He 
held that whatever right, if any, the 
applicants before him might have had to 
recover from Musammat Rubab Bano the 
whole, or any part of the aforesaid sum 
of Hs. 2,541-9-9, accrued to them, at the 
very latest, on the 6th of July 1908 
being the date of the final decree passed 
by this Court. He accordingly held that 
the application before him, being an 
application admittedly falling under the 
provisions of Article 181 of the First 
Schedule to the Limitation Act, was barred 
by the three years’ rule of limitation, 
and he dismissed it accordingly. There 
was an appeal to the District Judge. This 
appeal was in the first instance heard 
and decided ex parte. The learned District 
Judge held that the right claimed in the 
application was simply a right to refund 
on account of excessive realizations in 
respect of the decree for sale, and from 
this he deduced the consequence that this 
right only accrued to the judgment-deb- 
tors, the appellants before him, on the 
date on which the money realized from 
them exeseded the amount payable by them 
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under the decree, that is to say, on the usare not entitled to put it forward as their 


20th of Desember, 1910. He accordingly 
reversed the decision of the Court of firat 
instance and passed an order remanding 
the case to that Court, to be heard and 
` disposed of on the merits. The appeal 
before us is against this order of remand. 
The arguments before us ‘have necessarily 
covered a somewhat wide field, We had 
to consider on what date the cause of 
action accrued to the present respondents; 
and in’ considering this point, it was 
inevitable that we should examine the case 
put forward on their behalf and consider 
what their precises cause of action was, 
and if they had any at all. I have 
finally some to the conclusion, however, 
that the appeal now before us may be 
disposed of on one single point. The 
learned District Judge was in error in 
saying that the applicants had a cause of 
action by way of refund on account of 
excessive realizations. I may note that 
the appeal was eventually re-heard in the 
presence of both parties; but the decision 
was re-afirmed by the successor of the 
District Judge who originally delivered judg- 
ment, on the same reasoning cn which his 
predecessor had proceeded. Now the decree 
under which the realization actually took 
place was the decree absolute for sale., By 
that decree a certain sum, namely, 5/6ths 
of the amount provided by the preliminary 
decree, was held to be payable ky the 
judgment-debtors, and this amount has 
been paid, and this amount only. Moreover, 
the learned Judges of this Court conceived 
that they had all the parties before them 
and, taking into account the respective 
rights and liabilities of all of them, 
adopted deliberately the course of affirming 
the decree absolute for sale in the form 
stated above. The meaning of their 
decision is that, out of the payment of 
Rs. 2,541-9-9 made by the judgment-debtors 
to Musammat Rubab Bano, one-third of the 
amount (being one-sixth of the sum originally 
decreed) might be treated as having been 
paid to that lady in satisfaction of her share 
of the money due under the preliminary 
decree. The remaining two-thirds the 
learned Judges of this Court held, by neces- 
sary implication, not to have been paid 
towards the satisfaction. of the decree at all. 
Tt follows that the respondents now hefore 


cause of action that they are in the position 
of judgment-debtors from whom the decree- 
holders bave realized, in satisfaction of their 
decree, more than what was actually due to 
them in accordance with its terms. It was 
judicially determined against them that that 
was not the sase. Their cause of action, if, 
any, against Musammat Rubab Bano arose 
out of the payment which they made to her 
on the 15th of June 1903 and the agree- 
ment in pursuance of which that payment 
was made. Whatsoever they paid to her 
in excess of her 1/6th share of the money 
due under the preliminary decree can only 
be treated as having been paid in considera- 
tion of a covenant on her part to grant a 
valid discharge in respect of the whole of the 
said decree. When it was finally decided 
that the discharge which this lady purported 
to grant was invalid, and that the remaining 
legal representatives of the original deeree- 
holder were entitled to a decree absolute for 
sale to the extent of 5/6ths of the money 
due under the preliminary decree, the con- 
sideration for this excess payment made to 
Musammat Rubab Bano failed; and then, 
if at all, the present respondents acquired a 
cause of action against that lady for refund, 
either’ of the whole sum of Rs 2,541-9-9, 
or for two-thirds of that amount, This 
right accrued to them either on the 
date of the decree of the Appellate Court 
which first passed the decree absolute 
for sale in favour of Jafar Ali Khan, 
that is to say, on the 8th of May 1907, 
or at least on the date of the final 
decree of this Court which disposed of 
that question. This was, as already stated, 
the 6th of July 1908. I am satisfied, 
therefore, that the decision of the lower 
Appellate Court on the question of limitation 
was wrong and that of the Court of first 
instance was correct. I would, therefore, 
allow this appeal, set aside the order of 
the lower Appellate Court and restore the 
decree of the Court of first instance with 
costs in all Courts. 

Warsa, J.—I entirely agree. 
think it 


1 do not 
is a case of excessive realization 
at all, I think the effect of the previous 
High Court decision was that the 
payment made under the compromise was 
not towards realization of the decree. 

Br tag Coort,—The appeal js allowed, 
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the order of the lower Appellate Court is 
set aside, and the decree of the Court of first 
instance is restored with costs in all Courts. 

E Appeal allowed. 





PATNA HIGH COURT. 
Seconb Civiu APPEAL No. 1250 or 1914, 
May 18, 1916. ` 
Present:—Mr. Justice Roe and 
Mr. Justice Jwala Prasad. 

TULA SINGH AND OTHERS— DEFENDANTS 
Nos. 1, 2, 4, 5 AND G6— APPELLANTS 
VETSUS 
GOPAL SINGH AND OTHERS— PLAINTIFFS, 
AND ANOTHER—-DeFenpant No, 3 — 

. RESPONDENTS. 

Evidence Act (I of 1872), s. 68—Attestation of docu- 
ment—Proof. 

Section 68 of the Evidence Act is imperative. So 
long as there isa witness alive and subject to the 
process of the Court, no document which requires 
to be attested can be used in evidence until one 
such witness has been called. The fact, that when 
called, he will prove hostile, does not excnse the 
plaintiff of this duty. [p. 604, col. 2.] 

Second appeal from a decision of the 
District Judge, Gaya, dated the 27th February 
1914, affirming that of the Subordinate 
Judge, Gaya, dated the 30th April 1913. 

Mr. Chandra Sekhar Prasad Singh, for the 
Appellants. 

Mr. Rajendra Prasad, for the Respondents. 

JUDGMENT.—In this case the basis of 
the plaintiffs’ suit is an dara lease upon 
which a sum of Rs. 3,500 was advanced 
and rent reserved Rs. 282. The cause of 
action was the ejectment of the plaintiffs 
by the defendants from the property covered 


by the ijara. The facts found by the 
lower Court are, that the ijara was actu- 
ally executed, that this consideration 


passed, and that the plaintiffs were ejected 
by the defendants without repayment of 
the consideration money. The defendants 
Nos. 1 to 6 are now the vendees of the 
property covered by the zara, and they 
have been sued as the principal delinquents. 
The lower Courts have decreed the suit. 

Tn appeal two grounds are taken. Firstly, 
- that, inasmuch as the sale of the property 
was in the names of defendants Nos. 4 to 6, 
and, inasmuch as the plaintiffs in a previous 
litigation sought for a declaration that the 
defendants Nos, 4and 6 were the benamidars 
of defendants Nos. 1, 2,3 and 5 and failed 
to prove the beam: character of the sale, 
it should be held to be res judicata that 
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defendants Nos. 1, 2, 3 and 5 bave no interest 
in the property and cannot, therefore, be 
held Hable forany decree for costs or mesne 
profits made. The second ground is that 
the dara cannot be used as evidence unless _ 
the attesting witnesses are alive, and no 
attesting witness has been called. 

We will deal first with the question of res 
judicata. It appears thatthe snit upon which 
this question of lenamz was formerly in 
issue, was a partition suit brought by 
this plaintiff on the basis of his dara 
deed, for a separation of the share leased 
to him in tara. He obtained a decree for 
partition and a separats share was formed 
representing his interest as aaradar in the 
property. It is clear that the interest of 
the defendants was not a matter directly or 
substantially in issue in that suit. The only 
matter directly in issue then was, ‘is the 
plaintiff entitled to his share’? and nothing 
else could be regarded asa subject adjudieat- 
ed. We agree with the lower Court, there- 
fore, in holding that there is no bar by res 
judicata to the plaintiffs’ claim. 

On the second ground of appeal, it is clear 
that the ease must go back to the lower 
Court. We direct that the evidence to be taken 
of one attesting witness. If he denies that he 
was an attesting witness, he may be declared 
hostile and cross-examined, and, on the result 
of his evidence, added to the evidence already 
on the record, the lower Court will find 
as a fact, whether or not the document was 
attested according to law. Section 68 of tha 
Evidence Act is imperative. So long as there 
is a witness alive and subject to the process 
of the Court, no document which requires 
by law to be attested shall be used in evidence 
antil one such witness has been called. The 
fact that, when called, he will prove hostile, 
does not excuse the plaintiff of this duty. 


Let this case stand over as part heard 
until this evidence has been recorded and 
the point of attestation further considered. 
Let the records he returned to this Court not 
later than the Ist August 1916. 


Tf the District Judge, after exhausting all 
the processes of the Court, is satisfied that 
the witness has,in fact, placed himself in 
such a position: that he is no longer subject 
to the process of the Court, the District 
Judge may return the records with a certi- 
ficate to that effect, 
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Let the records be sent down at once. 

After receipt of the finding of the District 
Judge on the question of attestation their 
Lordships delivered the following 

JUDGMENT.—The learned Judge has 
found upon the issue remitted to him that 
the document in suit was duly attested. 
This finding concludes the appeal. It must 
now be dismissed with costs. 

Appeal dismissed. 





.OUDH JUDICIAL COMMISSIONER’S 
COURT. 

First Civit Appear No. 152 or 1914. 
November 21, 1916. 
Present.— Mr. Kendall A. J. C., and 
Mr. Daniels, A. J. ©. 

AJUDHIA PRASAD AND OTHERS— 
DEFENDANTS— A PPELLANT? 
versus 
JAGANNATH BAKHSH SINGH anp 

OTHERS PLAINTIFF8-— RESPONDENTS, 

Evidence Act (I of 1872), ss.69, 82 (2)—Mortgage— 
Signature of executant, proof of— Registration Act (XVI 
of 1908}, ss. 58, 60 (2)—Admission of execution recorded 
in registration endorsement, value of. 

Section 69 of the Evidence Act requires proof that 
the signature of the executant is in his hand-writing 
but this fact may be proved indirectly by a con- 
temporaneous admission of execution made by the 
exeeutant or by other relevant facts, such as his 
subsequent conduct, just as well as by the evidence 
of a witness who directly swears to his signatnre. 
Such an admission recorded by the Sub-Registrar in 
his registration endorsement can be accepted in 
evidence as proof of execution. [p 607, col. 1.] 

Where a Sub-Begistrar is dead the endorsement 
made by him under section 58 of the Registration 
Act can be read under section 32 (2 ofthe E£vidence 
Act, as his statement, it being an entry made by 
him in the discharge of his professional duty. [p. 
607, col. 1.] 

Hari Lal v. Thakur Bhagwan Bakhsh, 34 Ind. Cas. 
£81: 19 O. C. 23, doubted. 

The desirability of the amendment of the Registra- 
tion Act pointed out [p. 608, col. 1.] 

Appeal against the decree of the Subordi- 
nate Judge, Rae Barel, dated the 4th 
September 1914, | 

Babu Bisheshwar Nath, for the Appellants. 

Pandit Gckaran Nath Misra, for the 
Respondents. 

JUDGMENT.—The suit ont of which this 
appeal has arisen was brought on the foot 
of a mortgage bond said to have been executed 
by a Gaya Dim father of the original defend- 
ants in favour of tke plaintiffs in the year 
1902. The defendants were the sons of 
Gaya Din, and it was sought to make the 
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bond binding on them on the grounds that 
the money had been taken for the payment 
of antecedent debt and for legal necessity. 
The bond was for a sum of Rs. 5,009 re-pay- 
able in eight years, and carried interest at 
0-10-38 per cent. per mensem. The defendants 
pleaded ignorance as to the existence of the 
deed, and not only put the plaintiffs to proof 
thereof, but in paragraph 12 alleged that 
the suit was entirely groundless, and was 
brought in collusion with one Manbodh, 
They pleaded that the property was 
ancestral, that the loan, if taken at all, 
was not taken for any legal necessity and 
that they were not bound thereby. They 
also raised an objection as to the locus 
standi of plaintiff No. 1. On this latter 
objection the learned Subordinate Judge 
has found against them; and the question 
has not been raised by them before this 
Court, The learned Subordinate Judge 
found that out of the original ccnsideration 
Rs. 4,000 was taken in lien of antecedent 
debt and has given the plaintiffs a decree 
for this amount with interest against the 
defendants-appellants. As for the remainder, 
Rs. 1,000, he has found that it was taken 
neither for antecedent debt nor for legal 
necessity, and be has given the plaintiffs 
a simple money decree for this amount 
with interest, to be realised from the assets 
of Gaya Din. The defendants have brought 
the present appeal setting out eleven 
grounds in their memorandum of appeal. 
The only pleas, however, on which their 
learned Vakil has relied are, (1) that the 
execution of the deed is not proved, (2) 
that it is not shown that any part of 
the consideration was paid in lien of 
antecedent debt. They further pray that 
if they are not successful on these points 
the simple money decree against the assets 
of Gaya Din may be so amended as to 
make it clear that this sum cannot be 
realised from joint family property which 
has come to them by survivorship, but 
only from apy separate property which 
Gaya Din may be proved to have had. 


The circumstances under which the suit 
was filed are peculiar. It was filed on a 
certified copy of the deed sued on, with 
an allegation that the original was in the 
possession of a mukhtar of the plaintiffs’ 
father, who had got it from their mother 
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over whom he exercised an excessive 
influence, and who refused to return it. 
They summoned this man Manbodh to 
produce the deed, but ultimately produced 
it themselves and neither examined Manbodh 
nor offered any evidence of the circumstances 
under which they got it back, 


The executant of the deed, the attesting 
witnesses, and the Sub-Registrar before 
whom it was registered, are all dead. 
Under these circumstances sestion 69 of 
the Evidence Act requires the plaintiff to 
prove that the signatures of the executant, 
and of at least one of the attesting 
witnesses, are in their respective hand- 
writings. As regards the attesting witnesses 
it is admitted that this requirement has 
been fulfilled. The dispute is as to proof 
of the execution of the deed by Gaya 
Din. The learned Subordinate Judge has 
found execution proved on the evidence of 
one witness Sukhdeo, who was the half 
brother of Gaya Din but who was admittedly 
on bad terms with him and who does not 
eat with the defendants. His evidence is 
unquestionably of a very doubtful character 
and this is recognised by the learned 
Subordinate Judge in his judgment. An 
admittedly dummy bond was shown to 
him, bearing what purported to be the 
signature of Gaya Din in a handwriting 
by no means ‘resembling that of the 
signatures on the deed in suit, and he 
identified it as the signature of Gaya Din, 
afterwards correcting himself and saying 
it was not. On the other hand when 
the signature of Gaya Din on the registra- 
tion endorsement on tho back of the deed 
in suit bad been shown to him he denied 
that it was Gaya Din’s signature. It is 
possible that this witness may have some- 
times seen Gaya Din write; but it is 
difficult to believe that he was sufficiently 
familiar with his signature to be able to 
recognise it. We do not, therefore, think 
that any value should be attached to ‘his 
evidence, The plaintifs relied further 
upon the evidence of a witness (P. W. No, 6.) 
Gaya Din Tirbedi who said that he saw 
the executant Gaya Din sign. This witness 
was not referred to in that portion of 
the learned Subordinate Judge’s judgment 
which dealt with this point. The evidence 
of this witness is to the effect that on 


INDIAN CASES. 


[1917 


the same date on which the deed in 
dispute was presented for registration he 
was himself present in the registration 
office, having a sale-deed of his own, 
which he produced before the Court, to be 
registered. The witness knew Gaya Din 
before, and proves that the Rs. 5,000 
consideration money wag paid in his 
presence before the Sub-Registrar, and that 
Gaya Din signed the deed in his presence. 
We see no reason why the evidence of 
this witness should be in any way discredited; 
but‘it is evident that he is only speaking 
to the signature of Gaya Din upon the 
registration endorsement, and not to his 
signature on the body of the deed. 


There remains to be considered, on this 
question of proof of the execntion, the 
effect of the registration endorsement itself. . 
It is suggested that, by reason of the 
wording of section 60 of the Registration 
Act andthe remarks of their Lordships of 
the Privy Council in the case reported as 
Gangamoyt Debt v. Troiluckhya Nath 
Chowdhry (1), the endorsement in which 
it is written that Gaya Din, who is 
personally known to the registering officer, 
has admitted execution, is in itself, Gaya 
Din being dead, sufficient proof of that 
execution. Lindsay, J. O., in Hori Lal v. 
Thakur Bhagwan Bakhsh (2) has remarked 
with reference to section 60 that it is 
impossible for the appellant to rely upon 
this provision of the law in proof of 
execution of the document in dispute. 
Under seotion 60, sub-section (2), the 
certificate of registration is admissible to 
prove that the document has been duly 
registered, and that certain facts mentioned 
in the endorsement have occurred. Those 
facts are:—Certain duties of the registering 
officer at the time of presentation of the 
document, the signing of his name by 
every person admitting execution, and by. 
every other person examined with reference 
to the document, the payment of money 
or delivery of goods made in the presence 
of the registering officer, and no more. 
Apart from proving these facts this written 


(1) 33 C. 587; 30. L. J. 349; 10 O. W. N. 622; 8 
Bom. L. R. 375; 1 M. L. T. 131 16 M. L. J. 161; 331, 


A. 60. 
(2) 84 Ind, Cas. 281; 19 0. ©, 23, 


Vol. XX XVIII] 
AJUDBIA PRASAD V, JAGANNATH BAKHSH SINGH. 


certificate is not relevant, any more than 
any writing on a piece of paper -is of 
itself relevant to prove the contents of 
such writing. Had the Sub-Registrar been 
alive his statement could have been taken. 
He being admittedly dead the endorsement 
made by him under section 58, Registration 
Act, can be read under section 32 (2) of 
the Evidence Act, as his statement, it 
consisting of an entry made by him in 
the discharge of his professional duty. 
The Court has him, as it were, in the 
witness-box, deposing to facts within his 
knowledge; and he proves that Gaya Din, 
who was personally known to him, presented 
this document for registration on the date 
of its supposed execution, admitted execution 
in his presence, and received payment of 
Rs. 5,000, the consideration money, also 
in his presence. It is true that in the 
case of Hort Lal v. Thakur Bhagwan 
Bakhsh (2) the Sub- Registrar was examined 
and proved facts corresponding almost 
exactly with thuse which are set out in 
the endorsement in this case; and that 
the learned Judicial Commissioner declined 
to accept his evidence as proof of execu- 
tion. With the utmost respect we think 
that in this particular the ruling goes too 
far. Section 69 of the Evidence Act, no 
doubt, requires proof that the signature of 
the executant is in his handwriting, but 
we think that this fact may be proved 
indirectly by a contemporaneous admission of 
execution made by the executant, or by other 
relevant facts, such as his subsequent con- 
duct, just as well as by the evidence of a 
witness who directly swears to his signature. 
Such an admission, formally recorded 
befure a public officer on the very day on 
which the deed purported to have been 
executed, constitutes evidence on which a 
person of ordinary prudence would unhesitat- 
ingly act. The signatures of the attesting 
witnesses are, as we have already noted, 
proved by independent evidence. The 
same view is taken by Messrs. Woodroffe 
and Ameer Ali, in their well-known 
commentary on the Law of Evidence (6th 
Edition, page 499). 16 is suggested in 
argument that the admission of Gaya 
Din san only be proved: against himself 
or his represantatives-in-interest and it is 
argued thatthe appellants are not his re- 
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presentatives-in-interest, but that their title 
is based on their own vested interest in 
the property as members of a joint Hindu 
family with him. It is not necessary for us 
to determine this point; for, even if this 
argument be sound the evidence of Gaya 
Din Tirbedi and of the Sub-Registrar proves 
more thana mere admission of Gaya Din, 
more, that is to say, than an oralor doou- 
mentary statement made by Gaya Din. 
Their evidense proves, in addition to his 
admission of execution, that Gaya Din came 
to the Registration Office on the day the 
document purported to have been executed, 
that he himself presented it for registration, 
and took over the consideration money, and 
signed his name to the registration endorse-' 
ment. This is direct evidence of conduct 
of Gaya Din which, in the absence of better 
evidence, can be accepled as sufficient proof 
that he executed the document in question. 
This brings us to the next ground argued 
by the appellants, namely, that it is not 
shown that any part of the consideration 
was paid in lien of antecedent debt. The 
antecedent debt referred to in the bond in 
suit is a debt owing to Sheoghulam Singh, 
Rs. 4,000 secured by a mortgage deed. 
That such debt was in existence is entirely 
proved by the production of the mortgage- 
deed itself by the appellants, who received 
it from the mortgagee himself with a note 
thereon of full discharge dated 3rd March 
1902, a fortnight, that is to say, later 
than the date of the document iun suit, 
The appellants have sought to show that 
this antecedent debt was not discharged 
out of moneys taken by Gaya Din under 
the bond in suit. They alleged that it was 
discharged out of money received from one 
Madho Dube in payment of a debt due 
from him. No original mortgage-deed of 
Madho Dube was produced or called for, 
and a sopy of such a deed, lettered A 9 
on the record, was not proved; nor was 
Madho himself produced to say that he 
owed or paid any money, although admitted- 
ly he is still alive. The appellants relied 
upon a book they called roz namcha (Exhibit 
Al13), The book itself, as the learned 
Subordinate Judge remarks, is not a reliable 
piece of evidence; nor are we able to find 
that it has been sufficiently proved by the 
only witness produced to prove it, namely 
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Brij Lal, who calls himself nephew of Sheo 
Parsan alias Sheo Narain. This witness 
has deposed that he could identify his 
uncle’s handwriting: and he identified the 
whole of the baki as being in the hand- 
writing of his uncle, which unquestionably 
it is not, being in more than one hand. 
The evidence of this witness, moreover, 
does not prove nor does this appear from 
the roz namcha itself, that this roz namcha 
was kept in the ordinary course of business. 
This witness has lived in the appellant’s 
house since 1909; and the appellant’s sons 
are among the scholars who attend his 
school. We find, therefore, the existence of 
the antecedent debt proved beyond dispute; 
and we cannot find that it was paid from 
any sources other than the money obtained 
by Gaya Din under the bond in suit, 

To the amendment for which the appellants 
pray as a last resort the respondents have no 
objection, alleging in fact that this is itself 
the interpretation which they put upon the 
decree of the lower Court. In the deeree 
the sums due against the defendants, and 
the sums due from the assets of deceased 
Gaya Din, are set out at one place, one after 
the other. : 

We, therefore, allow the appeal to this extent, 
and extend the time for payment to three 
months from this date; and we order that 
the decree be amended so as to read that 
if the defendants pay into Court the former 
amount so declared due on or before 21st 
February 1917 the plaintiffs shall deliver 
up to the defendants etc; and that if such 
payment is not made on or before the said 
date etc., etc. The decree shall be prepared 
under Order XXXIV, rule 4, Civil Procedure 
Code. The appellants will pay and receive costs 
in proportion to their success and failure. 


These constant disputes regarding exe- 
cution which occur when all the parties to 
adocument are dead, which take up so 
much of the ‘time of the Courts, are such 
a perpetual source of embarrassment to the 
litigant public and are often so unsatisfac- 
_ tory to decide, point strongly to the desir- 
ability of some amendment of the Regis- 
tration Act which would permit of documents 
being executed, as well as registered, in 
the presence of the Sub-Registrar, so that 
his endorsement could serve as evidence of 
execution as well as of registration. The 
Act alroady contains a provision by which 
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certain powers of Attorney may be executed 

in the presence of and authenticated by the 

registering officer. 
Appeal allowed in part. 





MADRAS HIGH COURT. 
Civit Revision Petrrtons Nos. 51, 52 AND 
` 53 or 1916. 

September 13, 1916. 
Present:—Mr. Abdur Rahim, Officiating 
Chief Justice. 

R. VAITHYANATHA AIYAR AND ANOTHER 
— PLAINTI FFS— PETITIONERS IN ALL 
_ versus 
In C. R. P. No. 51 or 1916 
SUBRAMANIYA AYYAR—Devenpayt— 
RESPONDENT 
Is ©. R. P. No. 52 or 1916 
VENKATARAMA AYYAR—Derenpayt— 
RESPONDENT 

In ©. R. P. No. 53 or 1916 
RATNAM PILLAI—DEFENDANT— 
RESPONDENT, 

Evidence Act (F of 1872), s. 116— Landlord and 
tenant—Estoppel, extent of —Lenant, whether can ques- 
tion testamentary power of landlord—Provincial Small 
Cause Courts Act (IX of 1887), 8 23— Question of tile 
—Sririsdiction of Small Cause Court—Will—Probate, 
effect of. 

Probate of a Will granted to the executors is nob 
conclusive proof of the fact that the testator had 
power of disposition over the property dealt with 
by the Will. [p. 609, col L] 

Defendants were, under a rental agreement, let into 
possession of certain lands belonging to charity by 
the manager. After the latter's death the executors 
under his Will brought a suit for rent against the 
defendants upon the rental agreement in the Small 
Cause Court. Defendants pleaded that the executors 
had no title to sue, as the testator had no power 
of disposition over the lands in suit. The Small 
Cause Court, being of opinion that the suit involved 
a question of title, returned the plaint for presenta- 
tion to a Court having jurisdiction: 

Held, (1) thal the order of the Small Causo Court 
was a proper one; [p. 609, col. 1.] 

(2) that the defendants were not estopped from- 
pleading that the testator had no absolute power of 
disposition over the lands leased to thom and that his 
execators had, therefore, no right of action against 
them. [p. 609, col. 1.] 


Petition, under section 25 of Act 1X of 1887, 
praying the High ‘Court to revise the 
decrees of the Court of the Subordinate 
Judge, Kumbakonam, in Small Cause Suits 
Nos. 1716, 1724 and 1743 of 1915. 

The Hon’ble Mc. T, Rangachariar (with him 
Mr. 8. Muthiah Mudatier), for the Petitioners, 
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i K. S. Jayarama Aiyar, for the Respond- 
ents. 

i JUDGMENT.—The Subordinate Judge, 
in the exercise of his discretion under 
section 23 of the Provincial Small Cause 
Courts Act, has returned the plaint to be 
presented toa Court baving jurisdiction on 
the Original Side; but Mr. Rangacbariar 
contends on behalf of the petitioners that, 
asa matter of fact, no question as to proof 
or disproof of the title of the plaintiffs to 
„the property in dispute did arise and, there- 
fore, the order under section 23 is bad. 
He contends that because the defendant 
obtained -possession “under a rental agree- 
ment from Suri Aiyer, the testator, therefore 
he is estopped from denying the title of the 
plaintiffs who were appointed executors 
under the Will of Suri Aiyer. The defend- 
ant having obtained possession from Suri 
Aiyer, that fact undoubtedly estops him from 
denying Suri Aiyer’s title to the property at 
the time he let the defendant into posses- 
sion., The defendant does not, in fact, dis- 
pute his title, but what he says is that 
Suri Aiyer had no power to dispose of the 
property by Will, and he bases bis allegation 
on the ground that this property is attached 
to a family- charity and Suri Aiyer was 
manager of the charity only as a member 
of the family, It is contended, however, 
on bebalf of the petitioners that the fact 
that the defendant was let into possession 
by, and execnted a rental agreement in favour 
of Suri Aiyer, precludes him from raising 
this question, because it must be taken that 
the defendant was admitted into occupation 
of the property as a tepant by Suri Aiyer 
purporting to act as the absolute owner of 
the property. ButI find no such statement 
in the rental agreement, and I do not feel 
constrained to hold that the fact that the 
defendant was let into possession by Suri 
Aiyer estops the defendant from denying that 
Suri Aiyer, although he was entitled to man- 
age the property, was capable of disposing of 
it by Will. The mere fact that the plaintiffs 
obtained Probate of the Will does not conclude 
the question whether Suri Aiyer had power 
of disposition over the property in dispute, 
These revision petitions must be dismissed 
with costs, 


Petitions dismissed 
V.R.P, 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE DRORER No, 2040 
or 1915. 

February 20, 1917. 

Present: Mr. Justice Fletcher and 
Mr, Justice Richardson. 

BADIAL ALAM—Derenpant— 
APPELLANT 
versus 
ABDUL HAKIM AND ANOTHÊR— PLAINTIPES 

5 — RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 188, appli- 
cability of—-Purchaser in execution of moriyage-decree, 
rights of, as against purchaser from mortgagor prior 
to mortgage—Statute of Limitation, retrospective 
effect of. g 

Articlo 13S of the Limitation Act applies 
to a suit bya purchaser at asale in execution of 
a decree, althongh the sale took placo before 
the passing of the Act, provided the plaintiff 
had time under that Article after the passing of 
the Act within which to bring his suit. [p. 610, col. 1.] 

The Statute of Limitation applicable to a suit is not 
the one which was in force when the cause of action 
accrued ‘but the one in force at the time of the in- 
stitution of the suit, subject to possible exceptions in 
respect of cases where the effect of enforcing that 
rule would be to take away the plaintiff's right of 
suit altogether. |p 610, col. 1.] 

Appeal against the decision of the Sub- 
ordinate Judge, Chittagong, dated the 10th 
May 1915, reversing that of the Munsif, 


Patiya, dated the 9th June 1913. 


FACTS of the case appear from the 
judgment. 

Babu Probodh Coomar Das, for the Appel- 
lant.—The appellant claims by purchase 
from a purchaser from the mortgagor before 
the date of the mortgage. The plaintiff’s 
suit is clearly barred by limitation. Under 
the old Code the period of limitation begins 
to run from the date of the sale. It is 
under the present Code that limitation begins 
to run from the date of confirmation cf 
the sale, vide Article 138 of the Limitation 
Act. Plaintiff’s canse of action arises under 
the old law and so limitation has to be 


` reckoned from the date of sale and not from 


the confirmation of sale. Under the old 
law the plaintiff is required to sue within 
12 years from the date of sale. Refers to 
Ramjan Mahomed v. Chunder Mohan Aditya 
(1). The defendant claims to be a purchaser 
from the mortgagor. Plaintiff cannot come 
under the new law of limitation—Manjurt 


(1) 7 C. L, J, 640. 
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Bibi v. Akkel Mahmud (2). He cannot 
have one right when he is suing as 
plaintiff and another right when he is 
being sued as defendant. The plaintiff 
having got a vested right under the old 
law cannot have recourse to the provisions 
of the new Code. Also refers to Brojonath 
ao Chowdry vx. Khelut Ohunder Ghose 
3). 

Babu Chandra Sekhar Sen, for the Respond- 
ents, was not called‘ upon. 


JUDGMENT.—This is an appeal from a 
decision of the learned Subordinate Judge 
of Chittagong, dated the 10th May 1915, re- 
versing the decision of the Munsif at Patiya. 
The suit was brought to recover possession 
of a plot of land which the plaintiffs alleged 
they had purchased from a purchaser ata 
sale in execution of a mortgage-decree, 
The defendant No. 2 set up a claim by a 
purchase froma purchaser from the mort- 
gagor prior to the date of the mortgage. 
That claim has been found to be false. This 
defendant has, however, been found to be in 
possession of 10 gundas of land and he has been 
given a decree for possession of that share. 
The only point raised in this appeal is that 
the plaintiffs’ suit is barred by limitation. 
Clearly it is not barred by limitation if 
Article 128 of the present Limitation Act 
applies. It is said, however, that the former 
Limitation Act applies because the plaintiffs 
have gota vested right under the provisions of 
the old Code. That is clearly not so. The Privy 
Council has laid down thatthe Statute of Li- 
mitation in force when the suit is brought is 
not that which was in force when the cause of 
action accrued. It is quite true that that 

‘rule broadly stated has received a qualifica- 
tion in respect of cases where the effect of 
giving that construction would be to take 
away the plaintifi’s right of suit altogether. 
But such a case does not arise in the present 
instance, because the plaintiffs had ample 
time, whether the old or the new Act 
applies, within which they could bring the 
suit. We think that the learned Judge of 
the lower Appellate Court rightly applied 


&) 19 Ind, Cas. 793; 17 C. W. N. £89; 17 ©. L. J. 
816 


(3) 16 W. R. 33 (P. C.);8 B. L, R. 104 14 M. L 
o E a NG 20 E. 
R, 740 
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Article 138 of the present Limitation Act 
in this case. In that view the plaintiffs’ 
suit was brought within time. The appeal 
is, therefore, dismissed with costs. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

First Crviz Appeat No. 50 or 1915.  ° 
November 20, 1916. 
Present:—Mr. Kendall, A. J. C., and 
Mr. Daniels, A. J. O. 
BIKRAMAJIT SINGH AND OTHERS — 

Derenpants—APPELLANTS 
versus 
RAJ RAGHUBAR SINGH anp ANOTHER— 
Praintirrs— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. T, Art. 105— 
Mortgage—Redemption—Suit after redemption for 
recovery of surplus profits payable to mortgagor— 
Limitation. 

A usufructuary mortgage contained a covenant 
that the mortgagee should, after deducting the interest 
stipulated for in the mortgage-deed from the collec- 
lions, pay over the balance annually to the mort- 
gagor, the property being redeemable on payment 
of the principal money on the expiry of seven 
years. After redemption of the mortgage accord- 
ing to the terms of the deed without the interven- 
tion of the Court, a suit was brought by the mortga- 
gor for the recovery of the balance of collections 
which remaiaed in the hands of the mortgagee 
after deducting the interest for the years during 
which the collections had been made; 

Held, that the suit, having been brought within 
3 years from the date of the restoration of possession 
to the mortgagor, fell within the purview of Article 
106 of the Limitation Act and was, therefore, within 
time. [p. 612, col. 2.] 

Appeal against the decree of the First Sub- 
ordinate Judge, Sitapur, dated the 29th 
March 1915. 

Mr. St. G. Jackson and Babu Mohan Lal, 
for the Appellants, 

Babu Basudev Lal, for Respondent No. 1 

Tle Government Pleader, for Respondent 
No. 2. 


JUDGMENT.—This is an appeal from a 
decree of the Subordinate Judgeof Sitapur 
in a suit arising out of a usufructuary 
mortgage executed by the plaintiffs-re- 
spondents and their deceased brother on 1st 
July 1902, The mortgage was for a term 
of seven years and the mortgagee duly ac- 
quired possession over the mortgaged pro- 
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porty. The suit was one to recover surplus 
collections made by the original mortgagee 
and by the defendants after his death as 
his representatives, during the period of their 
possession as mortgagees. Possession was 
restored to the mortgagors on 29th August 
1909. The suit was brought within three 
years of that ‘date under Article 105, 
Schedule I of the Limitation Act. 

--The mortgage was executed in lien of 
Rs. 80,000. Its terms were that the mort- 
gages was to take possession of the pro- 
perty, that he should be. entitled to realise 
the whole income with the exception of 
shellac and some other itéms, that he should 
pay himself therefrom the interast due under 
the deed at 7 annas per cent. per month, and 
that he should pay the balanse wannally 
to the mortgagors. The latter were to be 
responsible for the payment of ‘Government 
revenue. At the end of seven years redemp- 
tion was to be made on payment of the 
principal amount. The profits to be appro» 
- priated by the mortgagee were settled by 
an agreement embodied in the mortgage- 
deed at a fixed sum of Rs. 11,000 per annum 
irrespective of the actual amount collected. 

The case was originally dismissed 
on a plea of estoppel, the Court of 
first instance holding without having 
recorded evidence on the point that the 
plaintiffs were estopped from suing by 
reason of having paid the full amount 
of the mortgage- ‘money at the time of 
redemption. Their case was that they 
paid it under protest as the only means 
of recovering possession of tke property. 
This Court held that the first Court should 
not have -dismissed the suit on the ground 
of estoppel withont first taking evidence 
as to the circumstances under which the 
payment was made, and remanded the 
case to be decided on the merits. The 
suit has now been decreed by the learned 
Subordinate Judge, and the defendants, 
who are the representatives of the mort- 
gagee, appeal. The questicn of estoppel is 
no longer pressed and the two pleas on 
which the appeal bas been argued are 

1. that the suit was barred by limitation; 

2. that certain items which have been 
disallowed by the lower Court should be 
allowed in reduction of the sum derned 
against the appellants. . 
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The second issue may be very briefly 
dismissed, as the learned Counsel for the 
appellants has not been able to satisfy us 
that the account prepared by the Subordinate 
Judge is incorrect to their detriment in any 
particular. Indeed it transpired at the 
hearing that the account is in some 
respects too favourable to them as certain 
amounts have been allowed twice over. 
As to this, however, no cross-cbjestion has 
been taken. The first point pressed on 
this issue was in regard to certain amounts 
said to have been paid to Rani Chandrapal 
Kuar, the widow of the plaintiffs’ deceased 
brother Raj Debi Bakhsh Singh, who was 
one of the original mortgagors. The learned 
Subordinate Judge has found that these 
payments were not made in good faith, 
and with this finding we entirely agree. 
As the mortgagors formed a joint Hindu 
family the rights of Raj Debi Bakhsh 
Singh passed on his death to the surviving 
co-parceners and Rani Chandrapal Kuar 
could have no title to realise as his 
representative any part of the income of 
the property. This fact alone should have 
put the mortgagee to strict inquiry before 
making any payment to her, We find, 
moreover, that two of the payments were 
made after the execution of a registered 
tamliknama by which she was granted 
certain villages for her maintenance in 
settlement of all claims she might have 
against the family estate. There is some 
evidence, proceeding .from one of the 
defendants’ own witnesses, to show that 
this lady was in collusion with the mort- 
gagee and that he was desirous of setting 
ber up as a claimant to the estate. 

The second point taken is an entirely 
futile one. The plaintiffs have given credit 
for certain amounts which were paid to 
them by the defendants or their predecessor. 
The defendants have produced receipts for 
sums in no case amounting to more than 
those for which the plaintiffs have given 
eredit. They coolly propose that the amount 
of their receipts shonld be allowed in 
additicn to, instead cf as part of, the 
sums with which the plaintiffs have credited 
them. In other words if, as happened in 
the year 1311 Fask, the defendants hold a 
receipt for Rs. 200 and the plaintiffs have 
given credit for exactly this amount, we 
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are to assume without any evidence that 

not Rs. 200 but Rs. 409 were really paid. 
The fallacy of this is obvious on the 
face of it. As a matter of fact we find 
that in the year 1310 Fasli, the total of 
receipts 


Rs. 

A 1 250 

A 2 741 

A 4 125 

A 5 1,000 

A 6 1,060 
comes to exactly the sum of Rs. 3,116 

allowed by the plaintiffs. 

The third point taken was that there 
was a remission of rent in Fast 1315 for 


which the defendants should be allowed a 
deduction. No remissions of rent were 
proved, but an examination of the state- 
ment of holdingsand rentals for Fasli 1315 
(Exhibit II) shows a note that collections 
were deficient owing to drought. As, however, 
the amount of profits was fixed by the 
deed the amount of actual collections was 
entirely immaterial. 

The main plea is one of limitation. 
The suit is on the face of it exactly of 
the nature described in Article 105, namely, 


a suit by a mortgagor, after mortgage 
has been satisfied, to recover surplus 
collections received by the mortgagee. 


The appellants rely, however, on the clause 
in the deed which says that the surplus 
profits should be paid annually to the 
mortgagors, and argue that a cause of 
action arose each year for the profits of 
that year and that the case comes under 
Article 109 and so is time barred. There 
are several answers to this position, In 
the first place when the Limitation Act 
contains an Article which applies exactly 
to the facts in suit, it would be contrary 
to sound principles to apply instead another 
Artisle which, though the facts might 
perhaps possibly be brought under it, does 
not on _the face of it apply to them. 
Secondly, it requires some straining of 
language to say that the profits in this 
case were wrongly received by the defend- 
ants when the deed expressly gives them 
power to realise the profits, though they 
are no doubt required to pay over the 
surplus to the plaintiffs, Thirdly, the decd 
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contains no provision by which the mort- 
gagors could have required the mortgagee 
to render an account during the continuance 
of the mortgage. The ordinary principle 
regulating the rights of the mortgagee is 
that, when he is in possession of the pro- 
perty, he must account to the mortgagor 
for all sums realised by him in excess of 
the amount to which he was entitled, and 
it is at the time of redempticn that 
accounts are made up and settled between 
the parties. Therefore, notwithstanding the 
use of the expression year by year, we 
consider that the case falls under Article 
105 and was instituted within time. 


The appellants rely on a case reported 
as Bhimrao.v. Ayyappa (1). But this was a 
case relating to profits realised after redemp- 
tion of the mortgage and, therefore, is clearly 
distinguishable, On the otber hand in Faiyaz 
Ali Khan v. Kallu Singh (2) and in Salik 
Ram v, Ashik Husain (3), Article 105 was 
applied. In the latter case it was applied 
in respect of a period when, owing to 
tender of the mortgage-money having been 
made by the mortgagor, the mortgagee 
ceased to be entitled to retain the profits - 
in lieu of interest and should have handed 
them over to the mortgagor. The view 
we fake is well-illustrated. by a recent 
case in the Calentta High Court, Brij 
Kumar Lal v. Majlis Sahai (4). The facts 
of that case were in some respects very 
similar to those before us. Out of a sum 
of Rs. 126 odd representing the profits 
the mortgagees in possession were to credit 
Rs. 114 against interest, to retain Rs. 6 
as cost of collection, and pay the balance 
of Rs. 6-99 to the mortgagors ` annually. 
There was also as in the present case a 


covenant that the mortgage should be 
redeemed on payment of the principal 
amount in a lump sum, The ‘annual 


payment of Rs. 6-99 was never made, 
and the case tarned on the manner in 
which the deficiency shovld ba accounted 
for on accounts heing taken _between 


(1) 8 Bom. L. R, 958; 3t B. 23. 

(2; 8 Ind. Cas, 689; 33 A. 245, 7 A. L, J. 1201. 
(3) 4 O. 0. 855. 

(4) 34 Iud. Cas. 899. 
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the: parties at the expiry of the mortgage. 
The point which is of interest as 
bearing on the present case is that no 
suggestion was ever made either by 
the parties or the Court that a claim 
for each annual payment would become 
. barred after three years. The Court held 
that the sum not paid to the mortgagors 
should be eredited each year in reduction 
of principal. This is precisely what the 
plaintiffs wished to do in this case as 
has been found by the lower Court, though 
in order to get possession of the property 
they paid the full amount expressed in the 
mortgage under protest. * 
For the reasons already given we dismiss 
the appeal with costs. 


Arpeal dismissed, 


. 


ALLAHABAD HIGH COURT. 
First Oivin Appeat No. 12 or 1916. 
November 30, 1916. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 
JHUNKOO LAL—Puatntirr— 
APPELLANT 
versus 


PEARY LAL AND orazrs— 


Derenvants— RESPONDENTS. 

Mortgage—Deeree—Execution—Receiver appointed 
wiih consent of parties—Insolvency of judgment-debtor 
~—Decree-holder, whether entitled to profits collected 
by Receiver—Provincial Insolvency Act (IIT of 1907), 
ss. 16, 22, applicability of, 

Plaintiff, who was mortgagee of a factory, obtained 
| a decree on foot of his mortgage, and the factory 
was about to be sold in execution when the judg- 
ment-debtor applied to havea Receiver appointed 
on the ground that the sale of the factory would 
ruin him. The Court with the consent of the decree- 
holder appointed a Receiver, whose duty it was to 
work the factory for one year and to hold the profits 
for the benefit of the decree-holder. The Receiver 
worked the factory for over two years and then the 
judgment-debior was adjudged insolvent. The 
factory was sold in execution of the plaintiff’s decree 
and was purchased by him, he being allowed to set 
off his decree pro tanto against the purchase-money. 
The Receiver had paid the profits of the factory to 
a certain association. The sum was attached by certain 
other creditors of the judgment-debtor, who held 
simple money-decrees against him. The plaintiff 
sued to recover the “amount from the creditors and 
impleaded the Receiver in insolvency as a party to 
the suit; 
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Held, (1) that the order appointing a Receiver of 
the factory in exeention of ihe plaintiff's deoree, 
having been made with the consent of both parties, 
was not made without jurisdiction; [p. 615, col. L] 

(2) that the appointment of the Receiver did not 
operate by way of ‘equitable execution” but wasrather 
a partial and somewhat irregular “execution” of the 
mortgage-decreo on consent of parties; [p. 616, col. 2.] 

(8 that, therefore, the effect of the order was to 
entitlo the plaintiff to one year’s crop, and that the 
holders of the simple moncy-deerecs had no cause 
to complain against the order; and [p. 615, col. 2] 

(4) that section 16 of the Insolvency Act had no 
application to the case, inasmuch as the money 
claimed by the plaintiff was not a “debt” provable 
under the Insolvency Act, but was the property of 
the plaintiff and never had teen the property of the 
insolvent, and thus the plaintiff was not seeking any 
remedy against either the person or property of tho 
insolvent. "p. 616, col. 1.] 

Potts, In re, Taylor, hv parte,” (1893) 1 Q. B. 648; 
62 L. J. Q. B. 392; +R. 305; 69 L. T. 74; 41 W.R. 
337; 10 Morrell 52 and Croshaw v. Lyndhurst Ship 
Company, (1897) 2 Ch. 154; 66 L.J. Ch. £76; 76 L. F 
553; 45 W. R. 570, distinguished. 

Seciion 22 of the Provincial Tnsolvency Act is 
restricted in its operation to matters which the 
Reeciver has done in the conrso of ihe insolvency 
matter in respect of the insolvent’s estate. fp. 616, 
col. 1.) 

First appeal against the decree of the 
Second Additional Subordinate Judge, Ali- 
garh. 

Mr. Pannalal (with him the Hon’ble Mr. 
Motilal Nehru and Mr. Jang Bahadur Lal), for 
the Appellant. 

Mr. Peary Lal Banerji (with him. Mr. 
and Mr. Narain Prasad 
Asthana), for the Respondents. 


JUDGMENT. 


Ricuarps, C. J—This appeal arises under 
the following circumstances. The defendant 
third party mortgaged a Cotton Ginning 
Factory to the plaintiff on the 14th of May 
1908. The plaintiff obtained the usual 
mortgage-decree on the lOth of November 
1916. The property was about to be sold 
when an application was made by the 
judgment-debtor, pointing out that if the 
factory was sold he would be rnined and 
asking that instead of selling the factory, 
the Court would be pleased to appoint 
either the plaintiff himself or some other 
person to be Receiver over thefactory. The 
decree-holder, apparently with some 
reluctance, agreed to a Receiver being 
appointed and the Court appointed Babu 
Ishwar Das, a Pleader, to be the Receiver. 
Under the order, the Receiver’s duty was to 
enter into possession of the factory, work 
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the same and hold the profits for one year for 
the benefit of the decree-holder, It obvi- 
ously was the intention of the Judge that 
if this plan proved a success, the appoint- 
ment of the Receiver would be extended 
over the crops for future years until the decree 
was discharged. The Receiver duly entered 
into possession and worked the factory for 
two years or more, hut no further order 
was obtained from the Court. It may have 
been unfortunate for the decree-holder, never- 
theless, in our opinion, the order only 
operated to entitle the Receiver to possession 
for one year and it would have required 
some further order to entitle him to remain 
in possession after the expiration of that 
period. The judgment-debtors were adjudg- 
èd insolvent on the llth of March 1914. 
The factory was sold in execution of the 
plaintiff’s decrees on the 10th of April 
1914 and was purchased by the decree- 
holder, he being allowed to set off his 
decree protanto against the purchase-money. 
It appears that there is an association in 
Hathras called the West Patent Press 
Company, Hathras Combine. The object of 
this Association of cotton ginning factory 
owners is, apparently, to prevent cutting 
of rates and to regulate the charges of 
the several owners so as to keep them at a 
common level. The practice is to send the 
whole or a portion of the earnings of 
each factory to the Agency, who at stated 
periods adjust the accounts and distribute 
the profits amongst the various factories. 
In this way after the appointment of the 
Receiver a considerable sum of money was with 
the Agency to the credit of this particular 
factory. Had no Receiver been appointed 
the judgment-debtors would undoubtedly have 
been entitled to receive the profits standing 
to their credit with the Agency. Justin the 
same way after the Receiver was appointed, he 
was undoubtedly entitled to receive the money 
standing to his credit with the Agenoy 
had there been no other creditors. It 
appears, however, that after the appoint- 
ment of the Receiver and his taking pos- 
session of the factory, certain other creditors 
(simple money-decree-holders) attached the 
money which was with the Agency and 
standing to the credit of this factory. This 
money was rateably distributed between the 
simple money judgment-ereditors of the 


INDIAN OASES. 


[1917 


insolvent, and the present suit has been 
instituted by the plaintiff claiming that he 
is entitled to the money which was earned 
by the factory after the appointment of the 
Receiver. He is opposed by those judgment- 
debtors who have obtained the money and 
also by the Receiver in the insolvency matter. - 
The Court below wasof opinion that the 
plaintiff was entitled to the profits for ona 
season but inasmuch as he had not given 
evidence which would enable the Court to 
say what those profits were, the Court dis- 
missed the suit altogether. 


The plaintiff comes here in appeal and 
contends that he was entitled to all the 
money earned while the Receiver was in 
possession. He contends that notwithstand- 
ing that the Receiver was only appointed 
for one crop he nevertheless remained in 
possession without objection by the judg- 
ment-debtors. Lastly he sontends that 
even if he is not entitled to all the money he 
is at least entitled to the profits of one crop 
and that the Court ought not to have dis- 
missed his suit altogether. The creditors, 
on the other hand, contend that the plaintiff 
is not entitled to any profits at all, that the 
effect of the order appointing a Receiver 
was not to create any charge or lien on the 
profits in favour of the plaintiff, and that 
they having attached the profitsin the band 
of the Agency were entitled to receive them 
in discharge of their simple money-decrees, 
The Receiver in the bankruptcy matters is 
also represented and the case on his behalf 
has been very ably argued by Mr. Peary 
Lal Banerji. He supports the contention 
of the simple money-decree-holders, and 
contends that the money earned while 
the Receiver was in possession belonged 
to the insolvent and that the balance, 
not paid over to the simple money- 
decree-holders, vested in the Receiver 
on the adjudication of insolvency because 
the plaintiff in the present suit was not 
a “secured” creditor. In support of this 
contention the cases of Potts, In re, Taylor, 
Ex parte (1) and Oroshaw v. Lyndhurst Ship 
Company (2) are cited. The Receiver in the 


(1) (1898) 1 Q. B. 648; 62 L. J. Q. B. 392; 4 R. 308; 
69 L. T 74; 41 W. R. 337; 10 Morrell 52. 
(2) (1897) 2 Oh. 154; 661.9. Ch. 576; 76 L.T, 
563; 45 W. R. 570. 
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insolvency further contends that the suit was 
not sustainable against him having regard to 
the provisions of section 16, clause 2, 
sub-clause (b) of the Provincial Insolvency 
Act of 1907, and further that the remedy 
of the plaintiff, if any, as against him is 
limited to an application made in the in- 


solvency matter to the Court having seisin ` 


of that matter. Lastly he contends that the 
appointment of the Receiver by the Court 
executing the plaintiff's decree was null and 
void having been made without jurisdic- 
. tion. We will deal with the last point first. 

If we were concerned to enquire whether 
the Court ought to hawe appointed a Receiver 
instead of allowing the property to be 
sold, we would have had great difficulty in 
confirming the order. But we are not con- 
cerned with this question because the Receiver 
was appointed with the consent ofthe decree- 
holder and the judgment-debtor, that 
is, with the consent of the only parties 
who had at the time any interest in the 
property. Under the circumstance, in our 
opinion, it cannot be said that the order 
was made without jurisdiction. The plain- 
. tiff at the time the order was made had 
a mortgage decree on the factory for Rs. 
70,000 which,as it turns out, was far more 
than the value of the factory. The strict 
legal right of the plaintiff-decree-holder 
was no doubt to have the factory sold. 
. The Court, however, at the instance of the 
- judgment-debtor and in his relief appoint- 
ed the Receiver instead of ordering the 
property to be sold. It seems to us that 
as between the decree-holder and his judg- 
ment-debtor from the moment that the 
Receiver entered into possession and began 
to work the factory, he was doing so for 
the benefit of the holder of the mortgage- 
decree and the profits, for one crop at 
least, ought to have been applied in dis- 
charge of the decree. In the case of Potts, 
In re (1), the judgment-creditors obtained 
an order appointing a Receiver by way of 
equitable execution over a legacy payable 
to the debtor under his mother’s Will, and 
the question arose whether the order 
operated to make the creditors “secured” 
creditors as against the trustee in bank- 
ruptey. It was held that it did not and 
that the creditors had acquired no charge 
or.lien on the legacy. The executors were 
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not made parties to the order, a matter 
to which the Court attached much import- 
ance. Oroshaw v. Lyndhurst Ship Company 
(2) is to the same effect. The Court held 
in both cases that the order fell short of 
creating a charge or lien. We think that 
the present case is clearly distinguishable 
and that the principle does not apply. 
In the present case the plaintiff had a 
mortgage on the factory and had obtained 
a decree entitling him to have the property 
sold. Had he been allowed to sell the 
property, the Receiver in the insolvency 
would have got nothing nor would the 
other creditors. The money was earned 
after the factory had been taken possession 
of by the Receiver. In the oases cited 
the creditor had no interest in the pro- 
perty over which the Receiver was appoint- 
ed save the interest acquired by the 
appointment of the Receiver. When care- 
fully considered, the appointment of the 
Receiver in the present case has very little 
analogy to cases in which a Receiver is 
appointed by way of “equitable execution”. 
It was in fact a partial and somewhat 
irregular “execution” of the mortgage- 
decree on consent of parties. It is pretty 
clear from a perusal of the judgment of 
Lindley, L. J.,in Potts, In re, Taylor, Hz parte 
(1) that the decision in that case would have 
been different if the order appointing the 
Receiver had been obtained against the 
executors as well as against the debtor. In the 
ease before us not only had the plaintiff a 
mortgage-decree but in pursuance of the 
order the judgment-debtor was put out of 
possession and the Receiver put into posses- 
sion to .work the factory. Apart from 
express provisions of the Insolvency Act, 
the Receiver in the insolvency matter can 
be in no better position than the insolyent 
and if the effect of the Court’s order was 
to entitle the creditor to the season’s crop 
then the money representing that crop 
cannot be claimed by the inaolvency 
Receiver. For the same reason we think 
that the holders of simple money-decrees 
have no cause to complain against the 
order and that they have no alaim to 
the money representing one season’s crop, 
We think also that the fact that the money 
or part of it may have been in the hands 
of the Agency does not affect the law or 
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merits of ‘the case, because the money 
was earned after the Receiver had taken 
possession. With regard to the point that 
the suit was brought against the Receiver 
in insolvency without the consent of the 
Court, this objection is based on section 
16 of the Provincial Insolvency Act, which 
provides, amongst other things, that after 
an adjudication of insolvency no creditor 
to whom the insolvent is indebted in respect 
of any debt provable under the Act shall dur- 
ing the pendency of the proceedings have 
any remedy against the property or person of 
the insolvent in respect of the debt, or 
commence any suit or legal proceeding 
except with the leave of the Court or on 
such terms as the Court may impose. It 
must be remembered that the plaintiff in 
the present suit is not seeking any remedy 
against either the property or person of 
the insolvent. His contention is that money 
which the Receiver has obtained is his 
property and never was the property of 
the judgment-debtor. It is not contended 
that the money about which the present 
suit is brought is a “debt” provable 
under the Insolvency Act. On the contrary 
the contention of the plaintiff is that he 
is entitled in justice and equity to the 
money and that he is not driven to claim 
it as a creditor secured or unsecured, 
The contention in reality is that the 
Receiver in the insolvency matter acted 
wrongfully in taking possession of this money 
or any part of it. Under these cirenm- 
stances we do not think that the pro- 
visions of section 16 apply. 


Some reliance was placed on section 22, 
which is as follows:—‘If the insolvent or 
any ofthe creditors or any other person is 
aggrieved by any act or decision of the 
Receiver, he may apply to the Court and the 
Court may confirm, reverse or modify the 
act or decision complained of and make 
such other order as, if thinks just.’ In 
our opinion this section clearly is restrict- 


ed to matters which the Receiver has 
done in the course of the insolvency 
matter. It would seem almost absurd to 


argue that if a Receiver committed a wholly 
illegal act, be would not be liable to snit 
by the person aggrieved, simply because 
he happened to bea Receiver in insolvency, 
If the plaintiffs contention be correct (and, 


Season. 


we think, it is) this particular money, 

which is the subject-matter of the present 

suit, never formed any portion of the insol- 
vent’s estate. We think that the Court 
below ought to have allowed the plaintiff - 
to give evidence, which would show what 

was the amount of profits for the one 

Before finally deciding the appeal 

we think it desirable to refer issues to 

the Court below. We accordingly refer 

the following issues:—(L) What was the 

amount of profits in respect of the shares 

of the defendants-mortgagors (Salig Ram, 

Sagar Mal and Jai Kishore) for the cotton 

season 1912—1913 in the hands of the West 

Patent Press Company’ and of the Receiver 

Babu Ishwar Das respectively? (2. How 

much out of the said profits has been realized ` 
by each of the attaching creditors and 

how much, if any, has been received by 

the Receiver Pandit Kanhiya Lal, and 

how much, if any, still remains with the 

West Patent Press Company and the 

Receiver Babu Ishwar Das? The parties 
will be at liberty to adduce further evi- 

dence releyant to these issues. On receipt 

of the findings ten days will be allowed for 

filing objections. 


Issues remitted, 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No, 313 
or 1913. 

November 20, 1916. 
Present:—Mr. Jastice Mullick and 
Mr. Justice Atkinson. 
DEOKINANDAN SINGH AND OTHERS 
— JODGMENT. DEBTGRS— APPELLANTS 

versus i 
Rajah DHAKESWAR PRASAD 
NARAIN SINGH—-DECREE-HCLDER—— 


RESPONDENT. 
Civil Procedure Code (Act V of 1903), O. XXT, r. 66, 
ax. 2, 47—Deeree—Order fixing raluation—Appeat. 
An order of a Court fixing a valuation under 
Order XXI, rule 66 of the Civil Procedure Code, is not 
a “decree,” ‘within the meaning of Section 2 of the 
Dode, and is, therefore, not appealable. [p. 617 col. LJ 
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Panch Duar Thakur v. Mani Raut, 17 Ind. Cas. 88; 
16 ©. W. N. 970; and Deoki Nandan Singh v. Banst 
Singh, 10 Ind. Cas. 871; 16 CO. W. N. 124; 14 O. L. J. 
35, referred to. ` 

Ganga Prosad v. Raj Coomar Singh, 30 C. GIT and 
Rajah Ramessur Proshad Nurain Singh v, Rai Sham 
Krissen, & O. W. N, 257, distinguished. 

_Appeal from an order of the Subordinate 


Judge, Gaya, dated the 29th May 1915. 


Mr. Bankim Chandra Mukherji, for the 
Appellants. 

Messrs. Gangadhar Das and Ganesh Dutt 
Singh, for the Respondent. 

JUDGMENT.—This appeal arises cut 
of an application for execution. In the 


sale proclamation the Court described the 
property as being. worth Rs. 1,300 accord- 
ing to the statement of the decree-holder, 
and also stated that while the judgment- 
debtor alleged thai the holding bore a 
naqdi.rent, the decree-holder alleged that it 
bore both a nagdi and a bhowld rent. The 
judgment-debtor is dissatisfied with this 
order of the executing Court, which pur- 
ports to have been made under Order 


XXI, rule 66, and’ prefers the present 
appeal before us. 
He contends that it was the duty of 


the Court to fix a valuation after investiga- 
tion, and also to determine whether the 
rent was naydi alone or naqdi and bhowls 
as stated by the decree-holder. A pre- 
liminary objection has’ been taken by the 
decree-holder to the effect that no appeal 
lies to this Court. It is conceded by the 
respondent before us that no appeal lies 
under Order XLIII, but it is contended 
that an appeal does lie under section 47 
of the Civil Procedure Code. Now the: 
matter has been considered by the Madras 
High Court in a Fall Bench, and also in 
two recent decisions of the Calcutta High 
Court, namely, in Panch Duar Thakur v. Mani 
Raut (1) and in Deoki Nandan Singh v. Bansi 
Singh (2). These decisions are to the 
effect that the order of the Court fixing a 
valuation under Order XXI, rule 66, is not 
a decree within the definition of “decree” 
under the new Civil Procedure Code of 
1908. The learned Vakil for the respondent 
relies upon two cases, namely, (anga Prosad 
- v, Raj Coomar Singh (3) and Rajah Ramessur 


(1) 17 Ind. Cas. 88; 16 0, W, N. 970. 
(2) 10 Ind. Cas. 371; 16 0. W., N, 124,140, L, J. 35 


(3) 30 C. 617. 
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Proshad Narain Singh v. Rat Sham Krissen 
(4). But it is necessary only to state 
that these cases were decided under the 
old Civil Procedure Code before the 
definition of “decree” was altered. 

I am satisfied that upon the law as it 
now stands no appeal’ lies against an 
order such as that passed by the Subordi- 
nate Judge on the 29th May 1915. The 
appeal, therefore, being incompetent is 
dismissed with costs, two gold mohurs. 


We are requested to treat the memoran- 
dum of appeal as an application for revi- 
sion but this we decline to do. 


os Appeal rejected, 
(4) 8 C. W. N. 257. 


MADRAS HIGH COURT. 
APPEAL aGainst ORDER No. 43 or 1916, 
April 13, 1916. 
Present:—Mr. Justice Oldfield and 

Mr. Justice Sadasiva Aiyar. 

NELLAVADIVU AMMAU— DEFENDANT 
No. 2— APPELLANT 
versus 

SUBRAMANIA PILLAI AND 0THERS— 
PLAINTIFE AND Derenpanis Nos. 1 AND 3 TO 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 149, O. 
XLIV, r. 1, O. VH, rule 11—Paurer, application 
for leave to appeal as—Dismissal of application, whe- 
ther leaves appeal intact—Court-fee, appellate Court's 
power to grant time for payment ‘os—<Admission by 
party or Counsel, statement as to, in judgment, value 
of. 

The dismissal of an application for leave to sne as a 
pauper leaves undisposed of the memorandum of 
appeal accompanying that application. The memo. 
randam, though unstamped, is not a nullity and 
can be validated with effect from the dato of present- 
ation by the supply of the requisite stamp within a 
time fixed by the Court with reference to Order VII, 
rule 11 (c), Civil Procedure Code. [p. 618, cols. 1 & 2; 


„p. 622, cols. 1 & 2.) 


Bat Ful v. Desai Manorbhai Bhavanidas, 22 B. 849; 
11 Ind. Dec. (N. s.) 1150, Stuart Skinner v. William. 
Orde, 2 A. 241; 4 Sar. P. 0. J. 31; 6 I. A. 126; 4 0. L, 
R. 331; 3 Suth. P. C. J. 627; I Ind. Dec. (N. s.) 685 
Patcha Saheb v. Sub- Collector of North Arcot, 15 M. 78: 
5 Ind. Dec. (N. s.) 408, Achut Ramchandra. Pal v. 
Nagappa Bab Balgaya, 91 Ind. Cas. 337; 38 B. 41, 
15 Bom. L. R. 902, Durga Charan Naskar v. 
Dockhiram Naskar, 26 C. 925: 13 Ind. Dec. (x. 8.) 

1191; Maria Thangathamma v. Iravathestu.al Tuer, 28> 
Ind. Cas. 604; (19151 M. W. N. 228, referred to, 

An Appellate Court has power under section 149, 
Civil Procedure Code, when dismissing an application 
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for leave to appeal as a pauper, to grant time to the 
applicant to pay the requisite Court-fee on the 
memorandum of appeal, and the same, if paid within 
the time limited by Court, will exempt the appeal 


from the operation of the limitation rule. [p. 622, 
col. 2. 
Per Sadaviva Aiyar, J—While the plaint in a 


pauper suit forms an integral portion of the pauper 
application itself, the memorandum of appeal filed 
by an alleged pauper is a different paper in the 
Court's record from the application for permission to 
appeal asa pauper, though the two are to be pre- 
sented tegether. While, therefore, the rejection of 
the application to sne as a pauper carries with it the 
rejection of the plaint contained in that application 
and leaves to him the sole remedy of bringing a fresh 
suit, the rejection of the application to appeal as a 
pauper leaves the separate memorandum of appeal 
intact. [p. 622, cols. 1 & 2.] S 

A statement in a judgment as to an admission 
made before tho Court of first instance should not 
be doubted lightly by the Appellate Court, especially 
in the absence of an affidavit by the Vakil who 
appeared in the Court of first instance.[p. 621, col. 2.] 


Appeal against the order of the District 
Court, Tinnevelly, in Appeal Suit No. 22 
of 1915, preferred against that of the 
Court of the District Munsif, Ambasamudram, 
in Original Suit No. 461 of 1912, 


Messrs. L. A. Govindaraghava Atyar and 
K. N. Kumarasami Atyar, for the Appel- 
lant. 


Messrs. K. R. Guruswame. diyar and A. 
Subbarama Adyar, for the Respondents. 


JUDGMENT. 


OLDFIELD, J.—The first question is whether 
the appeal to the lower Appellate Court 
should have been dismissed as ont of time. 
It was undoubtedly first filed with proper 
stamp after the period allowed by the 
Limitation Act had expired. But appellant, 
having failed on 3lst December 1914 in 
his application for leave to appeal as a 
pauper, on 4th January 1915 obtained 
three weeks’ time for payment of Court- 
fee and paid it within that period. The 
delay from 3lst December 1914 to 4th 
January 1915 may be disregarded, because 
the Court was closed on the days in ques- 
tion and the failure during them must be 
regarded as condoned by the subsequent 
` order. The question is whether that order 
was legitimate. 

I think that it was and with reference 
to more direct considerations than those 
afforded by section 5, Limitation Act, on 
which the lower Appellate Court has, to some 
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extent, relied. It has further followed the 
reasoning of Farran, C.J, in Bat Ful v, Desai 
Manorbhat Bhuvanidas (1) to the effect that 
the decision on the appellant’s pauperism 
disposes only of his application for leave to 
appeal as a pauper and Jeaves undisposed 
of the memorandum of appeal, which must 
accompany thatapplcation. The memorandum, 
though unstamped, is not‘a nullity and 
oan be validated with effect from the date 
of presentation by the supply of the requisite 
stamp within a time fixed by the Court 
with reference to Order VIF, rule 11 (e). 
I would respectfully adopt this reasoning, 
since it is consistent, with the decisions of 
the Privy Council and this Court in Stuart 
Skinner v. William Orde (2) and Paicha Saheb 
Sub-Collector of North Arcot (8). It is, of 
course, open to the objection that appeal 
memoranda in pauper cases are not usually 
dismissed by any order distinct from that 
passed on the pauperism application and 
are not in practice returned for payment 
of deficient duty, as ordinary memoranda 
would be. Bat there is nothing in the 
ordinary practice to prevent such returr, 
where, as in this case, the appellant asks 
for it; and the anomaly, if any, is less than 
that involved in the alternative view of the 
law, that Order VII, rule 1! (e), is in- 
applicable and the dismissal of the pauper 


application in effect entails dismissal of the 


appeal, since time would hardly ever be 
left for its presentation after the dismissal 
proceedings. 

Next as to the merits, the Court of- first 
instance dismissed plaintiffs suit on the 
pleadings, and the lower Appellate Court 
remanded it for trial in the order under 
appeal. In doing so it, no doubt, made 
one mistake. For it referred to the absence 
from the plaint of any admission regarding 
the exclusion of the suit properties from 
the partition of 1910 as conclusive, although 
the Court of first instance stated explicitly 
that such an admission had been made before 
it. As such an admission was contained in 
the subsequent answers to 2nd defendant’s 
interrogatories, we have: no difficulty in 


(1) 22 B. 849; 11 Ind. Deo. (N. s.) 1160.- 

(2) 2 A. 241; 4 Sar. P. C. J. 81; 6 L'A. 126: 40 L. 
R. 381; 3 Suth. P. O. J. 627; 1 Ind. Deo. (x. 3.) 6°5, 

(8) 15 M, 78; 5 Ind, Dec. (N. s.) 403, 
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assuming that one was made at the hearing. 
That mistake had, however, very little in- 
fluence on the decision. Plaintiff, as appears 
from his affidavit in connection with the 
revision of the issues, tacitly abandoned 
his objections to the partition of 1876 at 
the hearing. Suing as divided from his 
father’and Ist defendant, he could be entitled 
only by inheritance from the former to a 
half share in his separate property. If, 
notwithstanding that the suit property was 
in 2nd defendant’s name, it had not really 
been conveyed to her before the father’s 
death, the alternative is not, as the Court 
of first instance held, only that it was the 
joint family property of the father and 2nd 
` defendant, which had been left undivided 
in 1910. It might, as matter of law, be 
argued in accordance with the principle 
implied in Appovier v. Rama Subba Aryan 
(4) that, a separation in status having 
„been intended, undivided items were held 
by the father and 2nd defendant as tenants- 
in-common; or again, that the suit items 
were in fact the father’s separate property 
throughout. And, if either of these cases 
were established, plaintiff would be entitled 
by inheritance to a share, in the former 
case to half of the father’s nndivided half- 
share, in the latter to half of the whole, 
The -lower Appellate Court’s decision was 
correct in this point and must be confirmed. 


. There remains a minor matter, referred 
to in appeal ground 7, regarding which 
there is no dispute. It is admitted that 
the; lower Appellate Court should have 
allowed. only Rs. 15, the amount certified 
by. the Pleader, not Rs. 43, for the plaint- 
costs before it. The lower Appellate 
Court’s decree must be amended accordingly. 
‘It is, in other respects, confirmed. The 
appeal has succeeded in respect only of an 
insignificant matter, which the lower Appel- 
late Court would probably have corrected, 
if application had been made to it. Second 
` defendant will pay plaintiff’s costs in this 
Court. 
bapastva Alvar, J.—The 2nd defendant 
is, the appellant before us, this being an 
appeal against an order of remand passed 
by the District Judge of Tinnevelly, the 
District Munsif having dismissed the plaint- 

(4) 11 M.I. A. 75;8 W. R. 1 (P.C.); 1 Suth. P., 
©. J. 657; 2 Sar. P. O. J. 218; 20 E.R. 30. 
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ifs suit on the ground that the plaintiff's 
claim was legally unsupportable. 

Mr. Govindaraghava Aiyar for the appel- 
lant e‘nployed much dialectical skill in the 
analysis of the plaintallegations. He argued 
that the plaint in the suit (which was one 
for partition of the plaint properties between 
the plaintiff and his step-brother, the Ist 


defendant) contained expressly or impliedly 


the following statements: — 

(1) That the plaintiff and his father 
Vadivel Arumugam Pillai had become 
divided in 1876 and continued divided from 
each other till the plaintiff's father’s death 
(in 1910). 

(2) That the plaintiff’s step-brother (the 
lst defendant) and the plaintiff's father 
were joint owners of the plaint properties at 
the plaintiff’s father’s death in 1910, though 
they had divided other properties a few months 
before the father’s death and though the 
lst defendant got for his share some of 
those other properties at that partition; 
and 

(3) that notwithstanding the admission in 
the statement above, the prayer in the plaint 
was one for the partition of the plaint 
family properties on the basis that they 
were undivided joint family properties of 
the plaintiff and the Ist defendant. 


Mr. Govindaraghava Aiyar thereupon 
argued that the plaintiff became a divided 
co-parcener of his step-brother in 1910 in 
respest of the properties which belonged to 
the plaintiff's father and to the first de- 
fendant alone as members of a joint Hindu 
family. 


He further argued that even if the 
plaint properties did not belong to his client 
(the plaintiff’s step-mother) and Ist de- 
fendant’s mother who is the 2nd defendant 
in the case as contended by her, the Ist 
defendant (her son) became the sole owner 
by survivorship on the death of the father, 
and the plaintiff had no share therein. 

Mr. Guruswami Aiyar for the plaintiff 
(the contesting respondent) contended on the 
other side 


(1) That one of the allegations on which 
the plaintiff based his claim was the plaint- 
iff's continued status as a joint and un- 
divided member of his father’s family, as 
the partition proceedings of 1876 under 
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which the plaintif was supposed to 
have become divided off from his father 
were wholly futile as vitiated by frand and 
illegalities. 

(2) That an alternative title was also 
disclosed in the plaint, namely, that the 
plaintiff and the lst defendant as sons of 
Vadivelu were the only heirs of theirsaic 


father to whom the plaint properties belonged’ 


as his (the father’s) separate properties at his 
death. 

(3) That neither the Ist defendant nor 
the 2nd defendant having in their res- 
pective written statements set up even in the 
alternative that the plaint properties be- 
longed to the plaintiff’s father and the Ist 
defendant as co-parceners till the division 
of 1910 or afterwards till the father’s 
death, the argument based upon such a plea 
ig not open to the appellant (2nd defendant). 

(4) That the plaint contains neither ex- 
pressly nor impliedly any admission that 
the plaintiff's father and the lst defendant 
were joint owners of the plaint properties at 
any time. 

Mr. Guruswami Aiyar then argued that 
the plaintiff is entitled to a half share in the 
plaint properties on the alternative basis of 
(1) or (2) above. 

And that the admission made in the written 
statements of defendants Nos. land 2 that 
15 cents of land belonging to the father 
were divided between the plaintiff and 
the Ist defendant after their father’s death 
precluded the Ist and the 2nd defendants 
from denying to the plaintiff a like share in 
the plaint properties. 


He further argued that when the Ist 
defendant became divided off in 1910 from 
bis father, the plaint properties should be 
deemed to have fallen to the plaintifi’s 
father’s share alone and to have become 
his separate property, even granting that 
the Ist and 2nd defendants were entitled 
to argue against their written statements 
that the properties belonged before partition 
to the father and to the lst defendant joint- 
ly. 
Another argument cf Mr. Guruswami 
Aiyar was that even if the properties be 
treated as having been left over for future 
division between the Ist defendant and the 
father, the status between the father and 
the Ist defendant having become a divided 
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statns by the partition of the other properties, 
the father’s half share was held by him in 
common with the Ist defendant at the father’s: 
death and the plaintiff was entitled to half of 
that half as one of his two heirs and hence 
the order of remand by the District Judge 
was in any event right. ; 

Taen Mr. Komaraswami Aiyar (the junior 
of Mr Govindaraghava Aiyar) argued in 
his reply that the lst defendant’s written 
statement did contain some words from which 
the alternative case set up before us on 
behalf of the 2nd defendant (namely), the 
joint right of the ist defendant and his 
father in the plaint properties, the plaint 
properties having been left undivided at 
the partition of 1910, the properties having 
continued to be joint properties and not 
merely properties held in common after 
such partition, and the sole right of the 
lst defendant by survivorship could be gather- 
ed. He also contended that the plaint - 
contained no statements from which it could 
be inferred that the plaintiff intended to 
set up an alternative case thatthe plaint 
properties were the father’s separate pro- 
perties at his death and were inherited 
by the plaintiff and the Ist defendant as his 
heirs. 

It is unnecessary to deal in detail with 
all the numerous contentions advanced on 
both sides. 


It is to be regretted that the Court: of 
first instance did not, at the time of the 
first framing of issues or subsequently when 
the lst issue was modified at the plaintiff's 
instance, obtain and record definite allegations - 
from both sides on some of the statements’ 
made in their pleadings. Those pleadings 
disclosed much ill-directed ingenuity on both 
sides and they left several matters vague 
and equivocal, evidently with an intention: 
to future developments. We think, how- 
ever, that assuming that the plaint dis- 
closes two alternative claims, the plaintiff: 
must be deemed to have given up the 
claim that he continued to be undivided’ 
till the death of the father notwithstanding 
the partition of 1876 and that at the time’ 
of the subsequent framing of the altered’ 
first issue by the District Munsif the- 
plaintiff restricted himself to the claim 
based on his: being one of the two heir 
to the property which belonged to his fathe 
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as his separate property at his death, 
also not disposed to strictly confine the 
defendants to the allegations in their 
written statements so as to prevent them 
from raising legal defences which arise on 
the facts as admitted by the plaintiff or even 
as proved in the course of the trial. The 
questiors again (1) whether the plaint 
properties should be presumed to have 
been left undivided between the Ist 
defendant and his father at the partition 
of 1910 or they should be presumed to have 
fallen to ber father’s share and become 
his separate property at that division, and 
(2) whether, in the former alternative, the 
properties were held by them after the parti- 
tion as joint tenants or tenants-in-common, 
are questions which should and could 
only be decided by the Court of first 
instance on remand after taking the 
necessary evidence and cannot be dealt 
with by us at this stage [see Kandum 
Venkataswamy v. Buligudu (b) and the 
Full Bench decision’ in Pothz Naicken v. 
Nagama Naicker (6) ]. 

I am clearly of opinion that the plaint 
does contain statements indicating that the 
plaintiff (at least alternatively) claimed a 
share in the plaint properties as one of 
the two heirs of his father, to whom they 
are alleged to have belonged at his death. 

I do not take the judgment of the 
District Judge to have decided finally that 
the plaintiff would legally be entitled toa 
half share on the statements in the plaint 
and not to a lesser share. He has not, in 
my opinion, decided that the properties, on 
those statements, belonged solely to the 
father at his death and not to the fatber 
and to the Ist defendant as _ tenants-in- 
common. Nor do I take the District Judge’s 
judgment to have finally expressed any 
opinion adverse to the Ist and znd defend- 
ants on the question whether the lst 
defendant could claim full rights in the 
properties by survivorship on the death of 
his father, assuming that the properties 
were reserved for future decision in the 
partition of 1910. Mr. Govindaraghava 
Aiyar rightly brought to our notice what I 


Tam 


(5) 32 Ind? Cas, 179; 3 LWW. 74; 19 M. L. 1. 48. 
(6) 32 Ind, Cas, 436; 3 L. W. 116; 19 M. L. T. 
M. 


50; 
80 M. L, J 62; (1916) 1 W, N.79. 
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consider to be a serious error made by the 
learned District Judge. The District 
Munsif stated in his judgment that “it is 
admitted that the plaint properties did not 
form the subject-matter of the division 
between the plaintiff’s father and the Ist 
defendant in 1910.” It is clear to my mind 
that the District Munsif referred to an ad- 
mission made in the course of the arguments 
before him. The District Judge says in his 
judgment that “the’conclusions ofthe Munsif” 
(about the lst defendant’s right by survivor- 
ship) “appears to be vitiated by the fact 
that there is no admission by the plaintiff 
in the plaint” (italics mine) “that the pro- 
perty claimed did not form the subject- 
matter of the division between the father 
of the plaintiff and the lst defendant in 
1910.” The District Munsif did not state 
that the admission was made in the plaint 
and it is clear from subsequent statements 
of the plaintiff himself in anawer to interro- 
gatories that the property did not form the 
subject-matter of the division referred to. 


“A statement in a judgment as to an admission 


made before the Court of the first instance 
should not be doubted lightly by the Appellate 
Court, especially in the absence of an 
affidavit by the Vakil who appeared in the 
Court of first instance. But this error of 
the District Court does not affect the legal 
validity of its order of remand. 


I shall now briefly consider the final 
weapon of attack employed by Mr. Govinda- 
ragbava Aiyar against the lower Appellate 
Court’s judgment, namely, that the appeal 
to that Court ought to have been dismissed 
by that Court ae barred by limitation. The 
appeal memorandum was filed by the plaintiff 
in tke District Court on 8th September 
1914 within the thirty days granted by Article 
152 of the Limitation Act, (excluding the 
time required for obtaining copies of judg- 
ment and decree). But he wished to appeal 
as a pauper and hence he, in accordance 
with. Order XLIV, rule 1, presented a separate 
application on the same date to be allowed 
to appeal as a pauper. His application was 
rejected on 3lst December 1914 during the 
Christmas holidays (I must here deprecate 
the practice of pronouncing decisions during 
the Christmas holidays for the purpose of 
swelling the statistics of disposal), On the 
re-opening day (4th of January 1915) tho 
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plaintiff wanted time to pay the necessary 
Court-fees on the appeal memorandum and 
he was given time till 25th January 1915 
and he complied with that order. Mr. 
Govindaraghava Aiyar argued that when the 
application to appeal as a pauper was re- 
jected on 31st December 1914, the unstamped 
appeal memorandum also must be deemed to 
have been rejected and there was no jurisdiction 
in the District Court to pass any order 
relating to ibt on 4th January 1915. The 
chain of argument was somewhat as fol- 
lows: “Order XLIV, rule 1, states that the 
provisions relating to suits by paupers shall 
be applied as far as possible to applications to 
appeal as pauper. Order XXXIII, rule 15, 
provides that when an order is passed re- 
fusing to allow an applicant to sne as a 
pauper, he cannot file another application 
of the same nature and he can only bring 
a suit in theordinary mavner (which should 
of course, on the date of the institution, 
fall within the limitation period prescribed 
for the suit). Hence, when the application 
to appeal as a pauper was rejected, the only 
remedy of the appellant was to file a fresh 
memorandum of appeal on the proper stamp 
subject to the law of limitation. When the 
plaintiff paid the proper stamp duty in 
January 1915, the old memorandum of appeal 
should be treated as a fresh memorandum 
presented in proper form on that day. But 
on that day, the appeal was barred by 
limitation.” I am unable to accept the 
validity of the above argument, In the first 
place, the provisions relating to pauper suits 
are to be applied to pauper appeals only “so 
faras those provisions are applicable” (Order 
XLIV, rule 1), While the plaint in a pauper 
suit forms an integral portion of the pauper 
application itself (see Order XXXIII, rule 
2), the memorandum of appeal presented by 
an alleged pauper is a different paper in 
the Court’s record from the application for 
permission to appeal as a pauper, though 
the two are to be presented together (see 
Order XLIV, rule 1), While it might, there- 
fore, be legitimately argued that the rejection 
of the application to sue as a pauper carries 
with it the rejection of the plaint contained 
in that application and hence Order XX XIII, 
rule 15, leaves to the applicant as sole 
remedy the bringing of a fresh suit in the 
ordinary form, the rejection of the application 
to appeal as a pauper leaves the separate 
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memorandum of appeal intact. It was, no 
doubt, unstamped and the duty, of the Court 
is [as pointed ont in Achut Ramchandra Pal v. 
Nagappa Bab Balgaya (7)] todirect the ap- 
pellant to pay the proper stamp daty withia 
the time fixed by the Court [see also Order 
VII, rule 2. clause (e), and section 149 of 
the Civil Procedure Code, corresponding 
to but much wider in its items as regards 
the discretion given to the Court than the 
old section 582 (A)], “As pointed out by 
my learned brother during the course of 
the argument, if the rejection of the applica- 
tion to appeal as a pauper zpso facto carried 
with it the rejection of the memorandum 
of appeal, the right conceded as reserved to 
him to fle a fresh memorandum of appeal on 
the proper stamp would be almost wholly 
illusory, as the thirty days fixed for the filing 
of an appeal would have expired before the 
application is disposed of in the usual course 
after notice to the other side and to the 
Collector (where thesuititself was not brought 
by the plaintiff asa pauper.) [Seealso observa- 
tions in pages 929 and 930 of Durga Charan 
Naskar v. Dookhiram Naskar (8) and Bai Ful v. 
Desai Manorbhai Bhavanidas (1).] The limita- 
tion periods for suits scale up tosixty years and 
a person who wishes to sue as a pauper might 
be expected by the Legislature to file his paper 
(containing the plaint allegations and the 
application for leave to sue as a pauper) in 
sufficient time before the expiry of the 
limitation period to permit his bringing a 
fresh suit within the limitation period if 
his application is finally rejected. This 
cannot be reasonably expected of a person 
who wishes to appeal as a pauper. I am, 
therefore, prepared to follow the opinion of 
Farran, O. J. in Bai Ful v. Desať Manorbhat 
Bhavanidas (1) that “the District Judge was 
under no legal obligation to dismiss the 
appeal presented by the appellant... a 

when he refused leave to the appellant 
to appeal as a pauper.” This Court 
in Maria hangathammal v, Iravatheswara 
Tyer (9) seems to have gone so far as 
to decide that even in the case of an 
application to sue as a pauper, the amend- 
ment of the plaint contained in the appli- 
cation to sue as a pauper does not prevent 


(7) 21 Ind. Cas, 337; 38 B. 41; 15 Bom. I. R. 902, 
(8) 26 0.925; 13 Ind. Dec. (xN. s.) 1191. - 
(9) 28 Ind. Cas, 604; (1915) M. W, N. 228, 
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the Court from treating the unstamped 
amended plaint forming part of ihe ap- 
plication as a plaint filed on the original 
date of the presentation of the applica- 
tion and does not prevent the grant- 
ing of time to pay the necessary Couri- 
fees thereon so as to make the amended 
plaint become a validly stamped plaint 
presented on the original date. The dis- 
tinction between the filing of the applica- 
tion for leave-to appeal as a pauper and 
the filing of the appeal memorandum is 
further indicated by twa separate Articles 
of the Limitation Act (152 and 170) 
dealing with them. [ would in this con- 
nection suggest that there might be a 
rule framed that whenever an application 
to appeal as a pauper is rejected, the 
Court should at once pass an order grant- 
ing reasonable time to the appellant to pay 
the stamp duty due on the memorandum of 
appeal. I have no doubt that the District 
Judge would have passed such an order 
in this case on the date of the order 
rejecting the application if the matter had 
been brought to his notice. 

The District Munsif ought to have taken 
evidence and come to a conclusion on the 
evidence (and on the law applicable) as 
to the extent and nature of the rights, if any, 
which the plaintiff's father owned in the 
plaint properties at his death and as to 
the plaintiff's right to inherit a share 
therein. i 


~ In the result I would dismiss the appeal 
except on the minor question of the Vakil’s 
fees to beullowed in the lower Appel- 
late Court. The appellant who has sub- 
stantially failed must pay the respondent’s 
costs, 


Appeal dismissed. 
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PUNJAB CHIEF COURT. 
Civin MISGELLANEOUS APPEAL No. 1818 
or 1916. 
March 2, 1917. 
Present: —Mr. Justice Shah Din, Officiating 
Chief Judge. 
Musammat BHAG BHARI AND otarrs— 
Derenpants—~ APPELLANTS 
VETSUS 


GUJAR MAL AND OTAERS—PLAINTIFFS, 
NIZAM DIN AND orHers—Derenpants 
— RESPONDENTS. 

Hundi, suit on—Consideration—Appeal—Plaintiff, 
whether can fall back upon original transaction. 

Where a plaintiff relies solely ona hundias the 
basis of his claim in the Trial Court, he cannot be 
allowed, in appeal, to fall back upon the original 
transaction. [ p. 624, col. 2; p. 625, col. 1.] 

Where the consideration for the execution of a 
hundi forms part of the transaction relating to its 
execution, the person in whose favour itis executed 
has no cause of action independently of the hundi. [p. 
626, col. 1.] 

Sheikh Akbar v, Sheikh Khan, 7 C. 256; 80. L. R. 
528; 3 Ind. Dec, (x. s.) 713; Parsotam Narain v. Taley 
Singh, 26 A. 178; A. W. N. (1903) 217, relied upon. 

People’s Bank of India Limited v. Abdul Karim, 14 
Ind. Cas. 512; 18 P.R. 1912; 65 P. W. B.1912; 75 P. 
L. R. 1912 and Suraj Kumar v. Baldeo Das, 15 Ind. 
Cas. 701; 48 P. R. 1913; 23 P. W, R. 1913; 60 P. L. R. 
1213, distinguished. 


Plaintiff sued defendants on a hundi alleging that 
it was executed in lieu of another hundi executed 
contemporaneously by the plaintiff on another firm 
and given to defendants: 


Held, that the plaintiff had no cause of action 
independently of the hundi executed in his favour, 
[p. 625, cols. L & 2.) 

Miscellaneous appeal from the order of the 
District Judge, Hoshiarpur, dated the 16th 
April 1916, remanding the case and reversing 
that of the Subordinate Judge, first class, 
Hoshiarpur, dated the 20th January 1914, 
dismissing the suit, 


Sheikh Niaz Alt, for the Appellants. 


Sheikh Umar Bakhsh and Pandit Manmohan 
Nath, for the Plaintiffs-Respondents, 


JUDGMENT.—This is an appeal from an 
order of remand made by the District Judge 
of Hoshiarpur, under Order XLI, rule 23, 
Civil Procedure Code. The plaintiffs-respond- 


- ents brought a suit against the defendants- 


appellanis as representatives-in-interest of 
one Imam Din to recover Rs. 2,200 on the 
basis of two hundis alleged to have been 
executed by Imam Din in favour of the 
plaintiffs on the 24th June 1907 and 8th July 
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1907 for Rs, 1,000 and Rs. 1,200 respec- 
tively. In the plaint it was stated that 
these hundis were executed by Imam Din in 
lieu of two hundis which were executed by 
the plaintiffs on a Mirzapur firm and were 
given to Imam Din on the dates specified 
above; but the amounts for which the last- 
mentioned hundis were executed are not men- 
tioned in the plaint. The defendants set up 
certain pleas, which it is unnecessary to 
refer to in this place. On the pleadings 
of the parties the Subordinate Judge in 
whose Court the suit was instituted framed 
the following issnes:— 


(1) Were the hundis in dispute executed 
by Imam Din? 

(2) If so, were they without considera- 
tion? : 
(3) Were they duly presented to the drawee 
and dishonoured by him? 

(4) Has the plaintiff accepted any settle- 
ment of the debt due from Imam Din and 
nothing is now due from him? ` 


The Subordinate Judge found on the first 


‘two issues in favour of the plaintiffs; but on 

the third issue he held that the plaintiffs had 
failed to prove thatthe hundis were duly 
presented to the drawee and dishonoured by 
him. In view of this finding, he considered 
it unnecessary to decide the fourth issue 
and dismissed the plaintiffs’ suit, on the 
ground that since there had been no present- 
ment of the hundis by the plaintiffs on the 
due dates they had no right to sue there- 
upon. 

On appeal the learned District Judge 
agreed with the Subordinate Judge in holding 
that no presentment of the hundis on the 
due dates had been proved and that, there- 
fore, the undis could not be made the basis 
of aclaim against Imam Din cr his repre- 
sentatives-in-interest. He further ‘held 
that the question as to whether the present- 
ment of the hundis was necessary or not, 
could not be gone into because this point 
. had not been raised in the plaintiffs’ plead- 
ings in the Subordinate Judge’s Court and 
no issue had been framed in regard to it. 
He was, however, of the opinion that although 
by reason of the non-presentment of the 
jundis the plaintiffs were precluded from 
suing on their basis, they could fall back 
upon the original transactions for which the 
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t 
hundis were executed and thata decree for 
the original loan advanced to Imam Din 
should be passed upon evidence regarding 
that loan, unless the defendants could prove 
that the loan had been paid off, Upon this 
ground he set aside the decree of the Sub- 
ordinate Judge and remanded the suit under 
rule 23 of Order XLI, Civil Procedure Code, 


- for re-decision. 


The sole question for decision in this 
second appeal is whether the District Judge 
was right in holding that, in the circum- 
stances of this case, the plaintiffs should be 
allowed to ignore the hundds sued upon and 
to fall back upon the alleged original 
transactions in respect of which the hundds 
were executed. In support of his decision 
District Judge has cited People’s 
Bank of India Ld. v. Abdul Karim (1) and 
Suraj Kumar v, Baldeo Das (2), and these 
decisions have been relied upon before me 
also- by the plaintiffs’ Pleader. On the other 
hand the defendants’ Pleader has cited 
Sheikh Akbar v. Sheikh Khan (8), Parsotain 
Narain v. Taley Singh (4) and a recent un- 
published decision of this Court in Civil 
Appeal No. 380 of 1916. 


After giving my best consideration to the 
arguments on both sides, I think that the 
contention advanced by the defendants’ 
Pleader is correct and must be allowed. 
In the first place, it is to be observed that 
the plaintiffs in their pleadings in the 
Conrt of the Subordinate Judge relied solely 
on the hundis in suit as the basis of their 
claim, and that although a reference was 
made in their plaint to the fact that two 
hundis ona Mirzapur firm were given by 
them toImam Din on the dates on which 
the hundis in suit were executed the amount 
of the Mirzapur hundis is nowhere mention- 
ed. Ner did the plaintiffs urge, by way of rə- 
plication to the written pleas of the defend- 
ants, that if the hundds in suit could not 
be made the basis of the claim, they (plaint- 
iffs) were entitled to fall back upon the - 


(1) 14 Ind. Cas. 512; 18 P. R. 1912; 65 P. W. R. 
1912; 75 P. L. R.1912, 

(2) 18 tnd. Cas. 701; 48 P. R. 1913; 23 P. W. R. 
1913; 60 P. L. R. 1913. - 

(3) 7 C. 256; 8 C. L. R; 528; 3 Ind. Dac. (N. s.) 713. 

(4) 26 A. 178; A. WAN, (1908) 217, 
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original transactions relating to the hundis 
drawn by them on the Mirzapur firm; and 
it was becanse of the absence of such plead- 
ings on their part that no issue was framed 
on this point by the Subordinate Judge. 
The District Judge-is not right in his 
view that the terms of the plaint are wide 
enough to show that in the event of the 
hundis' being held as not admissible 
to support the plaintiffs’ claim, the 
plaintiffs intended to fall baek upon the 
original transactions as the basis of their suit. 

But, in the second place, assuming that 
the plaintiffs can fall back upon ‘the original 
transactions, I am of opinion that in the 
circumstances of this case, the alleged 
original transactions formed part of the 
transactions relating to the execution of the 
hundis sued upon and that in view of the 
well-known principle applicable to such cases 
as laid down by Garth, C. J., in the leading 
case, Sheikh Akbar v. Sheikh Khan (8), the 
plaintiffsare precluded from suing the defend- 
ants except on basis of the hundis in ques- 
tion. The principle enunciated by the Calentta 
case just cited is as follows:— 

“When a cause of action for money is once 
complete in itself, whether for goods sold, or 
for money lent, or for any other claim, and 
the debtor then gives a bill or note to the 
creditor for payment of the money at a future 
time, the creditor, if the bill or note ig not 
paid at maturity, may always, aga rule, sue 
for the original consideration, provided that 
he has not endorsed or lost or parted with 
the bill or note, under such circumstances as 
to make the debtor liable upon it to some third 
person.” 

But when the original cause of action is 
the bill or note itself, and does not exist 
independently of it, as for instance, when in 
consideration of A depositing money with B, 
B contracts by a promissory note to repay it 
with interest at six months’ date, here there 
is no cause of action for money lent or other- 
wise than upon the note itself, because the 
deposit is made upon the terms contained in 
the note, and no other. In such a case the 
rote is the only contract between the parties, 
ana if for wantof a proper stamp or some 
other reason the note is not admissible in 
evidence, the creditor must lose his money.” 

Applying the principle embodied in the 


above paragraphs to the present case, I am of ` 


opinion that the plaintiffs here have no cause 
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of action independently of hundis sued upon, 
inasmuch as it is not alleged in the plaint 
that a loan had been advanced by the plaint- 
iffg to Imam Din prior to either the 24th 
June 1907 or the Sth July 1907 and that 
subsequently in lieu of those loans the hundis 
in question were executed on the aforesaid 
dates by Imam Din. The distinction between 
the two classesof cases referred to in the 
above extracts from the judgment of Garth, 
C. J., in Sheikh Akbar v. Sheikh Khan (8) was 
clearly pointed out in Parsotam Narain v. Taley 

Singh (4) and referred to in the recent un- 
published decision of this Court in Civil 
Appeal No. 38C of 1916, and itis essential 
to bear that distinction in mind in deciding 
cases like the present. 

“In People’s Bank of India Ld. v. Abdul 
Karim (1), which is relied upon by the Pleader 
for the plaintiffs, there is no clear reference to 
the pleadings of the parties, and the decision 
of this Court had reference to the particular 
facts of the ease then before if. Reliance 
has also been placed by the plaintiffs’ Pleader 
on Surai Kumar v. Baldeo Das (2), but that 
case is clearly distinguishable from the pre- 
sent. There, as appears from the last para- 
graph at page 191* of the report, the hundds 
in suit were given to the plaintiffs by way of 
collateral security for the book debt; and the 
learned Judges observed that the fact that 
the plaintiffs had elected not to make use 
of this collateral security did not deprive 
them of the right to recover the book debt 
from the defendants. That decision, there- 
fore, has no bearing on the case before us, and 
the District Judge was in error in relying 
upon it in support of his view. The un- 
published decision of this Court referred to 
above, though not exactly on all fours with 
this case, is very much in point so far as the 
principle applicable to cases of this descrip- 
tion is concerned. 

For the foregoing reasons, I accept 
this appeal and setting aside the order of 
remand made by the District Judge, restore 
the decree of the Subordinate Judge. In the 
circumstances of the case, I direct that the 
parties pay their own costs throughout. 

Appeal accepted. 
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MABABIR SINGH YV. SHEO RATAN, 


OUDH JUDICIAL COMMISSIONER’ S 
: COURT. 

Seconp Crvin APPEAL No. 434 or 1914. 
May 10, 1916. 
Present;—Mr. Stuart, J.C. 
MAHABIR SINGH AND oruzrs— 
DEFENDANTS— APPELLANTS 
VErsus 
SHEO RATAN, DECEASED, AND AFTER 
HIS DEATH HIS SON MAHESH AND OTHERS 
— PLAINTIFFS AND DEFENDANT 


No. }— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 148— 
Mortgage— Redemption—Limitation. 

A transfer effected in 1830-31 was interpreted iu 
1858-59 to be a mortgage with possession, and in 
1868 the parties thereto wero, in accordance with 
their own desire, recorded in the revenue papers as 
mortgagor and mortgagee respectively. On a suit for 
redemption in 1914: 

Held, that ali that the Settlement Court did 
in 1868 was to interpret the transaction of 1830-31, 
that the entry in the revenue papers did not 
create a mortgage but simply recognised one on 
the basis of a pre-existing title and that, therefore, 
the suit was barred by limitation. [p. 627, cols. 1.] 


Appeal from the decree of the District 
Judge, Gonda, dated the 17th August 1914, 
reversing that of the Subordinate 
Judge, Gonda, dated the 29th May 1914. 


The Hon'ble Pandit Gokaran Nath Misra, 
for the Appellants. 
Babu Aditya Prasad, for the Respondents, 


JUDGMENT.—-In 1238 Fasls==1830—31 
A. D., the property in suit was transferred 
by a predecessor of the plaintiffs-respond- 
ents to a predecessor of the defendants- 
appellants for Rs, 3,055-3-0 .and the 
transferee obtained possession. This is 
admitted between the parties. In 1266 
Fasti=1858-59 shortly after the restoration 
of British rule in Ondh, the parties to 
this transaction or their successors appear 
to have desired an adjudication as to its 
exact import, and some sort of legal 
proceedings took place in the Courts of the 
pericd. Those proceedings were referred 
to arbitration, The arbitrators decided that 
the transfer of 1830-21 was not a sale 
but a mortgage with possession and that 
under its terms the mortgagors were 
entitled to hold 125 bighas at a favourable 
rate of rent and 40 bighas rent-free. No 
record in the Government papers as to the 
rights of the parties appears to have been 
made, and in 1868, when the Settlement 
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of the district took place, the representatives 
of the parties went to the Settlement Court 
and asked that entries should be made in 
the revenue papers declaring their exact 
rights and titles. The Extra Assistant 
Commissioner in charge delivered a jndg- 
ment on 16th July 1868, in which he 
went into the question. He came to the 
conclusion that the deed of 1880-31 was 
a deed of sale. That was how he interpreted 
it. He stated that he was unable to 
understand how that deed could be interpret- 
ed as a deed of mortgage. I note that 
the deed is not before the Court now, and 
there is no evidence as to its contents. 
We have it that the arbitrators interpreted 
it as a deed of mortgage and that the 
Extra Assistant Commissioner interpreted 
it as a deed of sale. It would be merely 
a matter of surmise as to which is correct. 
The Extra Assistant Commissioner, however, 
considered that, whatever his own views 
of the matter might be, he was bound 
by the views of the parties. The parties 
came before him relying on the arbitrators’ 
interpretation, stated that they considered 
that the transaction was a mortgage and not 
a sale, and asked him to give effect to 
its terms as found by the arbitrators. He 
took the very proper view that he must 
act in accordance with their desire, and 
he werely directed that the entries in the 
revenue papers should be made as the 
parties wished, that the one side should 
be recorded as mortgagee, that the other 
side should be recorded as mortgagor, that 
125 bighas specified land should be recorded 
in the name of the mortgagor at a favourable 
rate of rent, and that 40 bghas specified 
land should be recorded in the name of 
the mortgagor rent-free. Effect was given 
to this judgment by a decree dated the 
22nd December 1868. 


A suit was then brought for redemption 
of the mortgage in :914. The learned 
Subordinate Judge dismissed it. ` The learn- 
ed District Judge decreed the suit consider- 
ing that all transactions prior to 1868 were 
nullified by the decree of the Settlement 
Court, that is to say of the Extra Assistant 
Commissioner, that the decree of 1868 
created a mortgage, and that this mortgage 
was of course redeemable if a suit was 
brought within sixty years from 1868, [ 
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do not agree with the learned Distriet 
Judge in this view. I consider that all 
that the Settlement Court did was to 
interpret the transaction of 1830-31. The 
parties came before the Extra Assistant 
Commissioner asking him to cause the 
entries in the revenue papers to be made 
in conformity with their interpretation of 
the transaction. They said that certain 
arbitrators ten years before had interpreted 
that transaction one way, that they agreed 
with the interpretation of the arbitrators, 
and that they wished the entries in the 
revenue papers to be made in conformity 
with their view. The Extra Assistant Com- 
missioner said that his own view was 
absolutely different, but in deference to tha 
wishes of the parlies he would make the 
entries as they desired. This order of his 
has created no title. It merely directed 
entries to be made on the basis of the 
pre-existing title, that is to say, of the 
transaction of 1880-81. I do not consider 
that there is anything in the decisions of 
this Court in Farid Ahmad v. Tawakkal 
(1), Bhagwan Bakhsh v. Chandi Dat. (2) 
and Raja Partab Bahadur Singh v. Raja 
Surat Singh (3), to which: the learned 
District Judge has referred, which assists 
the determination of the poirif;” This being 
my finding, it follows that the suit must 
stand dismissed. It is not a matter of 
importance whether the suit is dismissed 
under the provisions of section 37, Act 
XIII of 1879, or under the provisions of 
the ordinary law. It is palpable that a 
mortgage of 1830 cannot be redeemed in 
1914, I, therefore, allow this appeal, and 
direct that the suit stand dismissed. The 
plaintiffs-respondents will pay their own 
costs and those of the appellants in all Courts. 


- Appeal allowed. 
(1) Select Cases 288. 

(2) 10. 0, 289. 

(3) 8 0. ©. 361, 
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MADRAS HIGH COURT. 
APPBALS against Ogpers Nos. 103, 194, 263 
AND 290 or 1914. 

December 22, 1916. 
Present: —Justice Sir William Aylingy Kr., 
and Mr. Justice Seshagiri Aiyar. 

Is ©. M. A. No. 103 or 1914 
SUBRAMANIA IYER AND otusrs— 
PETITIONERS — APPELLANTS 

In O. M. A. No. 194 or 1914 < 
T.V, THULJARAM TAWKBR—- PLAINTIFF 
— DRORER-AOLDER— PETITIONER—- APPALLANT 
In 0. M. A. No. 263 or 1914 
RAMASAMI CHETTI—-PLAINTIFF 
— PETITIONER— APPELLANT 
versus 
In C. M. A. Nos. 108, 194 ann 263 
i or 1914 
Raja RAJESWARA SETHUPATHI 
alias MUTHURAMALINGA SETHUPATHI 
AND ANOTHER — RESPONDENTS. 
In ©. M. A. No. 290 or 1914 
T. V. THULJARAM TAWKER— 
ResPONDENT—APPELLANT 
versus . , 
Raja RAJESWARA SETHUPATHI alias 
MUTHURAMALINGA SETHUPATHI 
— PETITIONER—RESPONDENT, ' 
Evidence Act (I of 1872), ss. 92, proviso (6), 98, 95, 
96, 97-—Construction óf document—Ambiguity—Con- 
duct of parties, subsequent to execution of deed, whether 
admissible—Civil Procedure Code (Act V of 1908), s. 11 
— Execution proceedings—Res judicata, principle of — 
Legal representatives, liability of. h 
Where the language used in a document is clear, 
no evidence skould be received to explain away the 
language, and where on the face of the document 
the words are so ambiguous as to be incapable of 
conveying any definite meaning, no evidence can be 
given to remove the ambiguity or to supply the 
defects. But where the language used in a docu- 
ment is capable of being applied toa number of 
persons or things and the question is, which of 
these persons or things was intended to be denoted 
by the expression used, evidence may be given to 
show who was the person intended or what was the 
thing meant. [p. 631, cols. 1 & 2.1 ae 
Tulshi Pershad Singh v. Ramnarain Singh, 12 0. 117; 
121. A. 204; 9 Ind. Jur. 433, 4 Sar. P, C. J. 646; 6 Ind. 
Deo. (xN. s.) 80; Venkataramanna v, Venkatapathi 
Nayani Varu, 29 Ind, Cas. 188; 28 M. L. J. 510; 17 M. 
L. T. 269; (1918) M. W. N. 313; Forbes v. Wait, 2 
Scotch and Divorce Appeals (H. L. Se.) 214; Bank of 
New Zealand v. Simpson, (1900; A. C. 182; 69 L. J.P C, 
22; 82 L. T. 102; 48 W. R. 591; 16 T. L, R. 211; Grant 
v. Grant, (1870) 5 C. P. 727; 89 L. J. O. P. 272; 22 L, 
T. 829; 18 W. R. 951; Doc 4 Pearson v, Ries, (1882) 8 
Bing. 178; 1 Moo. & Se. 259; i L J.C. P. 73; 181 B. R. 
369 and Van Diemen’s Land Co. v, lable Cape Murine 
Board, 1906) A. 0. 92; 75 L. J, P C, 28; 93 L. T, 709; 
54 W. R. 498; 22 T. L. R. 114, referred to, 
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Vissanji Sons SY Co. v. Shapurji Burjorji Bharoocha, 
16 Ind Cas. 98; 36 B.387; 16 C. W. N. 769; 14 Bom. 
L. R. 493; 9 A. L. J. 811; (1912) M. W. N. 691; 16 C. 
L. J. 53; 23 M. L. J. 77 (P.C.); Achutaramaraju v. 
Subbaraju, 25 M. 7; 11M. L J.870 and Balkishen Das 
v. W. F. Legge, 22 A. 149; 27 I. A. 58; 4 O. W. N. 153; 
2 Bom. L. k, 523; 7 Sar. P. C. J. 601; 9 Ind. Dec. 
(x. s.) 1130, distinguished. 

Whero a Raja settled his zemindari “together with 
tho buildings thereon and the appurtenances thereto” 
on certain trusts, and the question was whether 
certain properties purchased by the Raja prior to 
the execution of the trust-deed formed part of the 
trast estate: 

Held, (1) that evidence of the subsequent conduct 
of the Raja was admissible under section 92, proviso 
(6), o£ the Evidence Act to prove whether the Raja in- 
tended to incorporate the properties in dispute with 
the zemindari; [p. 680, col 1,] + 

(2) that the onus to show that the properties wer2 
so incorporated was on the party contending that 
they were so incorporated. [p. 632, col. 1.2 

Parbati Kumari Debi v. Jagadis Chunder Dhabal, 29 
C.,433; 29 I. A. 82; 6 C. W, N. 490; 4 Bom. L. R. 385; 
8 Sar. P. O. J. 205; Janki Pershad Singh v. Dwarka 
Pershad Singh, 20 Ind. Cas. 78; 35 A. 391; 17 C. W 
N. 3029; 25 M. L. J. 34; (1913) M. W. N. 630; 14 M. 
L. T, 110;18 C. L.J. 200; 15 Bom. L. R. 853; 11 A. L. 
J.811; 16 0.0. 216; 40 I1. A. 170 (P.C.); Murtaza 
Husain Khan v. Mohammad Yasin Ali Khan, 36 Ind. 
Cas. 299; 31 M. L. J. 804; 20 M. L. T. 362; 14 A. L. J. 
:1083; 18 Bom. L. R. 884; 38 A. 522; (1916) 2 M. W. N. 
555; 25 0. L. J. 1; 19 O. O. 290; 1 P. L. W. 122; 21 C. 
W. N. 410; 4 0. L. J. 8 and Ramanayya v. Rangap- 
payya, 17 M. 144; 6 Ind. Dec (xN, s.) 99, referred fo. 

The principle of constructive res judicata should be 
very cautiously applied to execution applications. [p. 
632, col. 2,] 

In execution proceedings a party who is sought to 
be affected by the bar of res judicata should have 
notice of the point which is likely to be decided 
against him, and should have an opportunity of 
putting forward his contentions against such a 
decision. [p. 638, col. 1.] 

If after notice a decision is passed on an execution 
petition, it is not open to the parties to object to that 
decision when a subsequent application is presented. 
[p. 632, col. 2.] 

Mungul Pershad Dichit v. Grija Kant Lahiri, 8 ©. 51; 
110, L. R. 138; 8 I. A. 123; 4 Sar. P. C. J. 249; 4 Ind. 
Dec. (n.s.)32; Subbiah Naicker v. Ramanathan Chettiar, 
22 Ind. Cas. 899; 37 M. 462; 26 M. L. J. 189; (1914) 
M.W. N. 205; 1 L. W. 25l and Rameshwar Singh v. 
Rateshwar Singh, 18 Ind. Cas. 841; 17 C. L. J. 125, 
referred to. 

But there is no authority for the proposition that 
in the course of the same application an order passed 
at one stage of ‘it is res judicata at a subsequent stage. 
[p. 682, col. 2.] 

Venkatagiri Iyer v, Sadagopachariar, 14 M. L. J. 
859, distinguished. 

When notice is served on certain persons to show 
cause why they should not be brought on the record 
as legal representatives of a judgment-debtor, it is 
not their duty to put forward all the defences open 
to them in their individual capacity. It is only when 
execution is sought against them in their individual 
capacity that they are bound to resist the attempt 
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by putting forward all their personal defences. [p. 
633, cols. ! & 2.] 

Seth Chand Mal v. Durga Dei, 12 A. 318, A. W. 
N. (1890) 137; 6 Ind. Dec. (x. s ) 946, distinguished. 

Appeals against the orders of the Court of 
the Subordinate Judge, Ramnad at Madura, 
in Execution Petition No. 350 of 1913, in 
Original Suit No. 72 of 1900; in Execution 
Petition No. 246 of 1913, in Civil Suit 
No. 189 of 1900, on the file of the High 
Court of Madras in its Ordinary Original Civil 
Jurisdiction; in Execution Petition No. 123 of 
1913, in Original Suit No. 32 of 1901; and in 
Civil Miscellaneous Petition No. 754 of 1913, 
in Execution Petition No. 246 of 1918, in 
Civil Suit No. 189 of 1900, on the file of the 
High Court of Madras in its Ordinary 
Original Civil Jurisdiction, respectively. 

The Hon’ble Mr. S. Srinivasa Atyangar 
(Advocate-General) (with him Messrs. S. 
Sundararaja Aiyangar, K. Bashyam Atyan- 
gar, O. Krishnamachariar, P. YV. Purushothama 
Azyar and S. Subramanica Atyar, for the Ap- 
pellants. 

Dewan Bahador L. A. Govindaraghara 
Azyar (with him Messrs. V. Regunadha Sastri 
and R. Krishnamachariar), for the Respond- 
ents. 

JUDGMENT.—These appeals have been 
preferred against orders passed by the Sub- 
ordinate Judge of Ramnad in execution. 
The decrees were obtained in four ont of 
these five appeals against the late Raja of 
Ramnad, and the respondents have been 
impleaded as legal representatives in .pos- 
session of assets belonging to the ‘deceased. 
In one of the appeals, after the decree was 
obtained in the first Court, there was an 
appeal to the High Court by the plaintiff, 
During the pendency of the appeal, the Raja 
died and the respondents were brought in 
as his legal representatives and a decree was 
passed against them, 

There are two points which are common 
to all the ‘appeals. We shall first deal with 
them. The facts may be shortly stated as 
follows. The late Raja of Ramnad having 
become heavily involved executed a deed of 
trust (Exhibit VI) on the 12th July 1895, by 
which he transferred almost the whole of 
his properties to certain trustees for the 
benefit of his two minor sons, the present 
Raja of Ramnad and his brother. The late 
Raja died on the 23rd December 1903. The 
decrees in execution were all obtained sub- 
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. Sequent to the date of the deed of trust, on 
debts-contracted personally by the deceased. 
The properties attached in the course of the 
execntion were all of them purchased by the 
late Raja. The principal point for decision 
is whether these properties were included in 
the deed of trust,. Exhibit VI. The sesond 
point is whether certain orders passed in the 
course of the execution have the force of 
res judicata against the respondents. 

Item No. 1 in dispute is known as the 
Colonel’s Bungalow. Item No. 2 isa plot 
of vacant land near the bungalow. These two 
items: were purchased on the 22nd February 
1890 (Exhibit E). Item No. 3 is known as 
Raja Rajeswari Vildsam allas Mangala 
Vilasam. It was purchased on the 15th 
November 1890 (Exhibit E 13). Item 
No. 4 is called Niravi Palace and was 
purchased on the 27th July: 1892 (Exhibit 
E. 2). Item No. 5 salled Latham’s Bungalow 
was purchased on the 8th February 1892 
(Exhibit E). 

The Snbordinate Judge who heard the 
applications came to the conclusion that these 
properties formed. part. of the estate con- 
veyed by the deed of trust, and that they 
were not liable to be proceeded against in 
execution. The decree-holders have appeal- 
ed, - 


The learned Advocate-General raised 
various contentions against the order of 
the Subordinate Judge. His argu- 
ments were (a) that as these properties 
ware purchased ont of the income derived by 
the late Raja from his estate, they were his- 
personal properties and as such liable to be 
proceeded against as being the assets in the 
hands of the respondents, (b) that the burden 
of proof'is upon the respondents to show that 
these properties were incorporated-with the 
zemindar? which was conveyed by the trust, 
(c) that the Subordinate Judge was in error 
in considering the conduct of the late Raja 
as evidence that these properties were 
included in the deed of trust, and (d) that 
the orders passed directing the attachment 
of the properties: operated as- res judicata 
against the respondents. 


On the main question both sides relied 
upon the language of the deed of trust. We 
do not think that the language affords such 
assistance one way or the other. In para- 
graph 2 it is stated, “all that ancestral and 
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impartible estate or zemindard descending 
to a single heir..........ccs:0..cecee ees eseribed 
in the first schedule hereunder written and 
commonly called or known as the Ramnad 
zamintari,” and also certain specified pro- 
perties in the towns of Madura and Madras 
shall vest in the trustee. After specifically 
deseribing the bungalows in Madura and 
Madras, a clause is added in these terms: 
“together with the buildings thereon and 
appurtenances thereto respectively.” Ib was 
conceded by the learned Advyocate-General in 
the course of the argument that this clause 
refers to the whole of the zemindari and not 
simply to the specifically described bungalows 
in Madura and Madras. The question 
largely turns upon the meaning to be at- 
tributed to this clause. In elanse 4 it is 


stated that “the right to reside with the 


members of his family in the several palaces 
and buildings comprised in the said lands and 
in the said premises described in the said 
first schedule” isreserved for the settlor of 
the trust. In paragraph 5, a reservation 
is made infayour of the settlor, of various 
Devasthanams, Chattrams and Kattalais 
with their appurtenances. In paragraph 20, 
a provision is made for the residence of the 
Diwan trustee in a suitable building, “form- 
ing part of the premises hereby assured.” 
These are the clauses upon which reliance 
was placed in the course of the argument. 


The learned Advocate-General contended 
that the properties in dispute cannot be said 
to be appurtenances to the zemindart, Mr. 
Govindaraghava Aiyar on the other hand 
relied upon the fact, which is not dispated, 
that these purchased properties at one time 
belonged to the estate and contended that 
the re-purchase by the deceased Raja is 
strong evidence that he intended to in- 
corporate them with the zemindart. We are 
not prepared to lay much stress upon the 
fact that they originally formed part of 
the zemindari, although it is conceivable that 
the purchaser might have entertained the 
idea that in re-purchasing them, he was 
restoring the properties to the estate. 


Mr. Govindaraghava Aiyar also relied 
upon the fact that as regards items Nos. 2, 
Band 4, they were close to the ancient 
palace of the Raja of Ramnad, and that 
communications were opened from that palace 
to these new palaces, and argued that that 
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fact made them appurtenances to the estate. 
We think this fact is also entitled to some 
consideration. But the main argument 
related to the admissibility of the əvi. 
dence relating to the conduct of the late Raja 
in respect ,of these palaces. The learned 
Advocate-General argued that in construing 
the deed of trust, evidence as to events which 


happened subsequently should not be looked É 


into. The point is not free from doubt, but 
after giving our best consideration to the 
question, we have come to the conclusion 
that the conduct of the parties to the deed 
can be legitimately looked into in constru- 
ing the expression “appurtenances” in the 
trust deed. Section 93 of the Evidence Act, 
which was relied upon by the appellant, 
relates to what is known ag “patent 
ambiguity.” Sections 95, 96 and 97 
refer to “latent ambiguities.” Wedo not 
think that this is a case of “patent 
ambiguity.” The illustrations to seetion 93 
show that the ambiguity apparent on the 
face of the document must be of sucha 
nature as to make the document meaningless 
perse. In other words, tbe executant should 
not bave been sure of his meaning or 
intention. It cannot be said that the 
expressions “ buildings thereon” and 
appurtenances thereto” are ambiguous or 
defective in that sense. The expression 
appurtenances toan estate” is a common 
one. The real difficulty in such eases would 
be in ascertaining the properties included 
by that expression. We think proviso 6 
to section 92 is applicable to this case. 


From the Indian authorities quoted before 
us no definite -principles are deducible. 
But there are a few Privy Council decisions 
and some decisions of the English Courts 
which lend support to the proposition 
contended for by the respondents. In 
Tulshi Pershad Singh v. Ramnarain Singh (1) 
the Judicial _Committee considered the 
meaning of the term dstemrari mokurart 
and their Lordships stated at page 130:— 

The Judges do not seem to have had in 
their minds that the other terms of the 
instrument, the circumstances under which 
ib was made, or the subsequent condact of 


(1) 120 117; 12 I. A. 208; 9 Ind. Jur, 433; 4 
P. 0. J. 646; 6 Ind. Dee. (N. s.) 80. m ; 4 Sar, 
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the parties might show the intention with 
sufficient certainty to enable the Courts to 
pronounce that the grant was perpetual,” This 
decision was followed by the learned Chief 
Justice and Coutts Trotter, J., in Venkata- 
ramanna vy. Venkatapathi Nayant Varu (2) in 
construing the term kayum patta in a 
deed. In Forbes v. Wait (3) it was held 
that “where documents are obscure but 
where parties have long acted on the footing 
of a given practical construction, the Court, 
in the absence of better evidence, will accept 
that construction as correct.” Taylor, in hbis, 
work on Evidence, Vol. II, section 1194, 
says: “It may be said broadly that extrinsic 
evidence of every material fact, which will. 
enable the Court to ascertain the nature 
and qualities of an instrument, or, in other 
words, to «dentify the persons to whom and 
the things to which the instrument refers 
must of necessity be received,” and he 
quotes Bank of New Zealand v. Simpson (4) 
in support of that proposition. Another 
proposition seems well established, namely, 
that “if the terms of a document be vague 
and general, or have diverse meanings, parol 
evidence will always be admissible of any 
extrinsic circamstances tending to show what 
person or persons or what things were 
intended by the party, or to ascertain his 
meaning in any other respect.” See Grant v, 
Grant (5). In Doe d Pearson v. Ries (6) 
Tindal, ©. J., says: “ Upon the general and 
leading principle in such cases, we are 
to look to the words of the instrument 
and to the acts of the parties to ascertain 
what their intention was: if the words of 
the instrument be ambiguous, we may 
callin aid the acts done under it as a clue to 
the intention of the parties.” In Van 
Diemen’s Land Oompany v. Table Cape Marine 
Board (7) Lord Halsbury stated, referring 
to the subsequent possession taken under 


(2) 29 Ind. Cas. 188; 28 M. L. J. 510; 17 M. L. T. 
269; (1915) M. W. N. 313. 

(3) 2 Scotch and Divorce App. (H. L. Sc.) 414, 

(4) (1900) A. C. 182; 69 L. J. P. O. 22; 82 L. T. 102; 
48 W. R. 591; 6T L. R. 211. ` 

(5) 1870) 5 0. P. 727; 39 L. J. C. P. 272; 22 L, T. 
829; 15 W. R. 951. 

(6) (1882) 8 Bing 178; 1 Moo. & Se. 259; 1 L. J. 0. 
P 73; .81 E. R. 369. 

(7) (1906) A. C. 92; 75 L. J. P. O. 28; 93 L. T, 709; 
54 W. R. 498; 22 T, D. R. 114, 
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an instrument: “Why is it not evidence, and 
cogent evidence, when the taking possession 
of the particular piece of land is proved, 
and the continuance in possession before and 
after the grant is proved?” In 10 Hals- 
bury’s Laws of England, page 45], the 
proposition is thus stated: “If, after other 
methods... have been exhausted, there remains 
a doubt as tothe effect of the instrument, 
it is permissible to give evidence of the 
acts done under it as a guide to the intention 
of the parties;in particular, of acts done shortly 
after the date of the instrament”. As 
against these authorities, we were referred 
to Vissanji Sons & Co v. Shapurji Burjorjr 
Bharoocha(8), whereat page 395* this observa- 
tion occurs: “Everybody is now agreed that 
what took place after the execution of that 
document can have no bearing on the 
construction of it.”- Wedo not think that 
this _ sentence enunciates apy general 
principle of law. It is only intended to 
point out that in the particular case before 
the Judicial Committee, it was conceded 
that subsequent conduct was not to be 
relied upon for the construction of the 
document. In Achutaramaraiu v. Subbaroju 
(9) an attempt was made to explain away 
a clear and unambiguous statement in a 
document by surrounding circumstances. 


Such evidence was rightly rejected. Nor 
is Balkishen Das v. W. F. Legge (10) 
inconsistent with the statement of law 


contained in 10 Halsbury’ s Laws of England, 
page 451. 

It is clear that where the language used 
in a document is clear, no evidence should 
be received to explain away the language. 
It is equally clear that where on the face 
of the document, the words are so ambiguous 
as to be incapable of conveying any definite 
meaning, evidence should not be given to 
remove the ambiguity or to supply the 
defects; but where the language used in a 
document is capable of being applied toa 
number of persons or things and the question 
is, which of these persons or things was 
intended to be denoted by the expression 

(8) 16 Ind. Cas. 98;'36 B. 387; 16 O. W. N. 769; 14 
Bom. L. R. 493; 9 A. L, J. 811; (1912) M. W. N. 691; 
16 C. L. J. 58; 28 M. L. J. 77 (P. C.). 

(9) 25 M. 7; 11 M. L. J. 870. 

(10) 22 A. 149; 27 I. A. 58; 40. W. N. 158; 2 Bom. 
L. R. 528; 7 Sar. P. C. J. 601; 9 Ind. Dec. a 5.) 1130. 
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used, evidence may be given to show what 
was the thing meant or who was the person 
intended. We think that the expression 
“buildings thereon and appurtenances 
thereto” falls under the last of these 
clauses, and that consequently it is open to 
the Courts to consider the evidence relating 
to the conduct of the parties in construing 
that clause. 


Now we shall consider the evidence 
which has been adduced in the case. Exhibits 
V (a), V (c) and V (h) show that Latham’s 
Bungalow was purchased for the Samas- 
thanam. This evidence is admissible in any 
case. Exhibit V (4% shows that the property 
was regarded as belonging to the Samas- 
thanam. Exhibit V (j) shows the receipt 
of rent by the trustees from this bungalow. 
The oral evidence is uncontradicted that 
immediately after the sxecution of the trust- 
deed the Viwan took possession of all these 
five items of property .including Latham’s 
Bungalow, received rents from two of them, 
spent money for the repair of all of them, 
employed men to look after them and 
otherwise treated them as part of the 
property which had been conveyed under 
the deed of trust. The Colonels bungalow 
was in the occupation of the Diwan trustee 
and as we pointed ont before, the provision 
in the deed of trust is that the Diwan 
trustee should be inone of the bungalows 
conveyed by the deed of trust. There are 
II and II (a) relating to repairs, JI (b), 
relating to the sale proceeds of cocoanuts, 
and ILI (a) relating to establishment charges. 
There are also statements made by the Raja, 
which undoubtedly show that he believed 
he had conveyed these properties by the 
deed of trust, Exhibit V (f) and Exhibit 
VI. lf evidence of subsequent conduct is 
receivable in evidence, there can be no 
manner of doubt that the five items of 
properly were taken possession of by the 
trustee, were regarded as being part of the 
zemindari, and were dealt with as property 
in which the settlor had no manner of 
subsisting interest. Even apart from the 
evidence as to conduct, we are of opinion 
that there is evidence of possession from 
1895, the date of the deed of trust, upto 
1914, whioh possession was certainly not on 
behalf of the late Raja but on behalf of 
the present respondents, It was contended 
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that this possession, even if the trust-deed 
did not include these properties, was 
adverse tothe Raja and that the present 
respondents had acquired a prescriptive title 
to them. There is much force in this 
contention. On the whole, we have come to 
the conclusion that these properties were 
conveyed by the deed of trust and were, 
therefore, not assets of the deceased Raja 
which could be proceeded against in 
execution. 

Before concluding this part of the case 
we may say, we agree with the learned 
Advocate-General in his contention that 
the onus is upon the respondents to show 
that the properties purchased by the late 
Raja were incorporated with the zemindar?, 
Parbati Kumari Debi v. Jagadis Ohunder 
Dhabal (11), Janki Pershad Singh v. Dwarka 
Pershad Singh (12) and Murtaza Husain Khan 
v. Mohammad Yasin Ali Khan (13) establish 
this proposition beyond doubt. The decision 
in Ramanayya v. Rangappayya (14) related to 
property which had descended to an heir 
after purchase. It was held that the fact 


that it descended in the same way 
as the zemindari was evidence that 
the purchase was incorporated with 
the zemindari. We think that the 


respondents have discharged the onus which 
lay on them. We are satisfied that the 
acts of ownership exercised by the trustee 
and the other evidence to which we have 
referred show that these five items of 
property form part of the estate conveyed 
by the deed of trust. 


The second question argued by the 
learned Advocate-General related to the 
plea of res judicata. The order to attach 
was made on the 5th August 1913. The 
present respondents fled a petition after 
that order to set aside the attachment. 


(11) 29 0. 483; 29 I. A. 82; 6 C. W, N. 490; 4 Bom. 
L. R. 865; 2 Sar. P. O. J. 205, 

(12) 20 Ind, Cas. 78: 35 A. 391; 17 ©. W. N. 1029; 
25 M. L. J. 84; (1913) M. W. N. 630; 14 M. L. T. 110; 
18 C. L. J. 200; 16 Bom. L. R. 853; 16 0. C. 216, 11 
A. L. J. 818 ; 40 I. A. 170 (P. CO). 

(13) 36 Ind. Cas, 299; 31 M. L, J, 894; 20 M. L. T. 
362; 14 A. L. J. 1083; 18 Bom. L. R. 884; 33 A. 552, 
(1916) 2 M. W. N. 555; 25 0. L J. 1; 19 0, ©. 290; 1 P. 
L. W. 122; 21 0. W. N. 410; 40. L. J. 8. 

(14) 17 M. 144; 6 Ind. Dec. (xN. s.) 99. 
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If we understood the learned Advocate- 
General aright, his contention was that 
every stage in an execution proceeding is 
complete by itself, and if not objected to 
at the time, it would operate as res judicata 
at a subsequent stage of the same proceed- 
ing. In this case, it must be remembered 
that before the execution application was 
finally disposed of, the attachment was 
objected to by the respondents. It is 
against the orders dealing with those 
objections that these appeals bave been 
preferred. It is .true that the principle 
of res judicata has been extended to 
execution proceedings ever since the decision 
in Mungul Pershad Dichit v. Grija Kant 
Lahiri (15). It was heldin that case, if 
after notice a decision was passed on an 
execution petition, it would not be open 
to the parties to object to that decision 
when a subsequent application was pre- 
sented. That decision has been followed 
in Subbiah Naicker v. Ramanathan Chettiar 
(16) and in Kameshwar Singh v. Rateshwar 
Singh (17). But there is no authority 
for the proposition that in the course 
of the same application, an order passed 
at one stage of it weuld be res judicata 
atits further stage. Reliance was placed on 
certain observations in Venkatagiri Iyer v. 
Sadagupachartar (18). We do not think 
that is an authority for the proposition 
now advanced. As we had occasion to 
remsrk on more than one occasion recently, 
the principle of constructive res judicata 
should he very cautiously applied to 
execution applications. In the first place, 
the Legislature has not enacted specifically 
that the rule of res judicata applies to 
execution proceedings. The reason ia 
obvious. It is open to a decree-holder to 
proceed piecemeal with his execution. He 
is not bound: to proceed against all the 
properties comprised in the decree at once, 
and consequently the principle underlying 
the general rule of res judicata is not in 
terms applicable to execution prcceedings. 


(15) 80 53; 11 C. D. R. 118; 8 I. A. 123; 4 Sar. P. 
C. J. 249; 4 Ind. Dec. (N. s } 82. 

(16) 22 Ind. Cas 899; 37 M. 462; 26 M. D.J. 18¢; 
(1914) M. W. N. 205; 1 L. W. 251. 

(17) 18 Tad. Cas. 84]; 17 O. L. J, 125, 

(18) 14 M. L, J. 359, 
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At the same time, as pointed out by the 
Judicial Committee, parties should not be 
allowed to agitate the same question after 
it has been once decided; and this dictum 
of their Lordships has been extended to 
cases where the parties had an opportunity 
to object to the decision, but did not 
avail themselves of that opportunity. One 
principle seems to be clear, and that is, 
that the party who is sought to be affected 
by the bar of res judicata should have 
notice of the point which is likely to be 
decided against him and should have an 
opportunity of putting forward his conten- 
tions against such a decision. Jn the 
present case, notice went to the respond- 
ents to show canse why they should not 
be brought on the -record as the legal 
representatives of the deceased judgment- 
debtor for the purpose of execution. They 
had no notice that any particular property 
was going to be attached. When they 
came to know that an order was passed 
to attach the properties, they immediately 
filed a petition praying for the cancellation 
of that order. We are satisfied that the 
respondents are not estopped from raising 
their contention. We must, therefore, over- 
rule this plea. 


As we said before, these two points are 
common to all the civil miscellaneous 
appeals. A further point was argued by 
Mr. Bashyam Aiyangar in Civil Miscella- 
neous Appeal No, 194 and it was this: After 
the attachment in pursuance of the High 
Court decree, the late Raja died. There- 
upon an application was made to bring 
the respondents as his Jegal representatives. 
No objection was raised to their being 
brought on the record as such. The 
argument of the learned Vakil was that 
the failure to object estopped the present 
respondents from contesting that the 
properties in their hands were not liable 
to be proceeded against under the decree. 
We are wholly unable to accept this 
contention. When notice is served to show 
cause why certain persons should not be 
brought on the record as legal representa- 
tives, it is not their duty to put forward 
all the defenses open to them in their 
individual capacity. It is only when 
execution is sought against them in their 
individual capacity that they are bound to 
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resist the attempt by putting forward all 
their personal defences. We do not think 
Seth Chand Mal v. Durga Net (19) ig any 
anthority for the contention now put 
forward. We overrule this contention, 

In Civil Miscellaneous Appeal No. 290 
the same additional contention was raised, 
In Civil Miscellaneous Appeal No. 103 
Mr. Purushothama Aiyar raised a further 
point that the decree itself was obtained 
in the High Court after the death of the 
late Raja against the respondents as his 
legal representatives. It is true that the 
language of the decree is somewhat obscure 
but on a previous occasion, the question 
whether this decree made the respondenty 
personally liable was considered by the 
Subordinate Judge of Madura, and he held 
tbat they were not personally liable. No 
appeal was preferred against that decision 
and consequently it is binding on the 
plaintiff, the present appellant, 

For these reasons, we are of ini 
that the order of the Subordinate Judge 
refusing execution against the fiye items 
of properties is rigbt, and we dismiss 
these appeals. 

_ The learned Advocate-General at the 
opening stated that a large number of 
documents have been printed unnecessarily 
and that in case his clients failed, they 
should not be ordered to bear the costs 
of this unnecessary printing. We must 
observe that many of the documents placed 
before us should not have been printed 
To most of them no reference was made 
in the course of the argument. We 
therefore, hold that the respondents see 
entitled only to th of the costs of printing 
the documents: but are entitled to Vakil’s 


fees in full and to the costs of the 
pleadings, 

Appeals dismissed. 
V, P. R 


wi {2A 818 A. W. N. (1890) 137; 6 Ind, Dec, 
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ALLAHABAD HIGH COURT. 
Lerrers Patent AprgaL No. 30 or 1916. 
December 8, 1916. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 
LACHMI NARAIN —DECREE-HOLDER— 

i APPELLANT 
VETSUS 
SARJU PARSHAD AND ANOTHER— 
JUDGMENT-DEBTOBS—— RESPONDENTS. 

Limitation Act (IK of 1908), Sch. I, Art. 182 (7)— 
Boecution—Instalments, default in payment of— 
Limitation, commencement of. 

A decree provided for the payment of a certain 
sum by three annual instalments payable on 4th 
June 1909, 4th June 1910 and 4th June 1911 res- 
pectively. The decree contained a provision that if 
defanlt was made in the payment of any instal- 
ment, the decree-holder should have the option to 
realise the full amount of the decree with interest 


without waiting for any future instalment to become - 


due. On 8th April 1913 the decree-holder applied 
for execution of his decree for the instalments that 
foll due on the 4th June 1910 and 4th June 1911 
respectively, togother with interest. In his applica- 
tion he set forth that he had already received part 
of the sum due on foot of the first instalment, but 
he made no claim in respect of the balance due on 
foot of that instalment: 

Held, that the application was within time inas- 
much as it was made within three years of 4th 


Jane 1910. [p. 635, col. 1.] 
Gaya Din v. Jhwman Lal, 28 Ind. Cas. 910; 37 
A. 400; 13 A. L. J. 510 and Chhattar Singh v. Amir 
Singh, 32 Ind. Oas. 590; 14 A.L.J. 132; 88 A. 204, 
distinguished, 
Shankar Prasad v. Jalpa Prasad, 16 A. 371; A.W.N. 
(1894) 115; 8 Ind, Dec. (N. 8.) 241, referred to. 


Appeal, under section 10 of the Letters 
Patent, against the following judgment of 
Justice Sir George Knox, reversing a decree 
of the District Judge, Allahabad, who con- 
firmed a decree of the Subordinate Judge, 
Mirzapur:— 

“The facts ont of which this appeal 
arises are as follows:—In the year. 1905, 
Lachmi Narain respondent obtained a 
decree for sale on a mortgage against 
the appellants and their ancestor Bandhan. 
Subsequently (we are not concerned with 
what happened between 1905 and 1908) on 
the 10th of August 1908 an application 
for a personal decree under section 90 of 
the Transfer of Property Act was mada, 
A compromise was then entered into bet- 
ween the parties by which Bandhan agreed 
to pay a sum of Rs. 1,225 in three annual 
instalments; the first annual instalment was 
to fall due onadate corresponding to the 
4th of June 1909, the next on a date 
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corresponding to the 4th of June 1910, 
and the third on a date corresponding 
to the 4th of June 1911. Something 
transpired between the parties in the 
year 1913, The one- side contends that 
asum of Rs. 520 was paid, the other side 
says that even if this be admitted there 
was default. Then follows the application 
out of which this appeal has arisen for 
realization of the second and third instal- 
ments. The Court of first instance held 
that the decree was still binding and that 
interest will have to be paid. In appeal 
the learned District Judge, after considcr- 
ing several rulings, came, to the conclusion 
that the second and third instalments were 
not time-barred and that the decree was 
still alive. He seems to have placed a 
good deal of reliance upon the actual 
words contained in the compromise in which 
there ran this clause: “if there is default 
in any instalment, the plaintiff shall have 
a discretion (muddat ko ikhtiar hai) to rea- 
lize the whole decree with interest with- 
out waiting for any future kist, and that 
by virtue of this discretion il was not com- 
pulsery for the decree-holder to sue for 
the amount which the compromise had 
declared to be realizable in the event of the 
default of any one instalment. : 


The judgment-debtors have come up in 
second appeal to this Court and contend 
that the application for execution is barred 
by limitation. The learned Counsel who 
appears on their behalf took his stand 
upon the Full Bench ruling in Gaya Din v. 
Shuman Lal (1). This ruling was not 
brought to the attention of the learned 
District Judge, for the obvious reason that 
it had not been passed by that time. On 
the other side it was contended that that 
was a mortgage case and Article 132 of 
Schedule I of the Limitation Act had no 
reference to the present case. Still the 
principles underlying this ruling apply 
also, in my opinion, to Article 75 of the 
Indian Limitation Act and Iam bound by 
what bas been laid down in this ruling. 
I hold that the application is time-barred 
and | decree this appeal and the appli- 
cation of Lachmi Narain will stand dismissed. 


(1) 28 Ind. Cas. 910; 87 A. 409; 18 A. L. J, 510, 
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Under the circumstances I direct that each 
party bear their own costs in all Courts.” 


Mr. K. N. Laghute, for the Appellant. 
Mr. M. L. Agarwala, for the Respondents. 


JUDGMENT.—This appeal arises out of 
an application for execution. The decree- 
holder has obtained a personal decree under 
section 90 of the Transfer of Property 
Act based ona compromise. The decree was 
that a lump sum of Rs. 1,225 should be 
paid in three annual instalments—Rs 625 
on the 4th of June 1909, Rs, 300 on the 
4th of June 1910, and Rs. 300 on the 
4th of June 1911. The decree contained 
a provision that if defanli vas made in 
the payment of any instalment, the decree- 
holder should have “discretion” or “power” 
to realise the full amount of the decree 
with interest withont waiting for any future 
instalment to become due. On the 8th of 
April 1918, the decree-holder asked for 
execution of his deeree for the instalments 
that fell due on the 4th” of June 1919 
and the 4th of June 1911, respectively, 
together with interest. In his application 
he set forth that he had already received 
Rs. 520 upon foot of the earlier instalment 
bat he made no claim in respect of the 
balance due on foot of that instalment. 
An objection mas made by the judgment- 
debtors that the application was time- 
barred. The Court of first instance over- 
ruled the objection and its decision was 
confirmed by the lower Appellate Court. 
A learned Judge of this Court, however, 
set aside the orders of the Court below 
and allowed the objection. 


It is admitted on both sides that the 
Article applicable is Article 182 (clause 7) 
of Schedule I of the Limitation Act. This 
Article states a period of three years for 
the execution of a decree and it provides 
for the date from which time shall run 
in the following terms: “Where the appli- 
cation is to enforce any payment which 
- the decree or order directs to be made at 

a certain date, such date.” It thus appears 
that what we have to consider in the pre- 
sent appeal isat what date did the decree 
“ direct” the payment of the two sums of 
- Rs. 300 and Rs. £00. It is quite clear 
that but for the proviso as to what should 
happen on default, the dates “directed” 
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by the decree were the 4th of June 1910 
and the 4th of June 1911. If these bo the 
right dates, the application was well within 
time. But it is said that because the decree- 
holder had the “discretion” or “power” to 
realise the whole decretal money when 
default was made, the date of default 
must be taken as being the date “directed” 
by the decree. This seems hardly correct, 
It is quite clear that on the face of the 
decree itself; the decree-holder was not bound 
to execute his decree for the full amount 
when default was made. No doubt he 
had power to do so if he so pleased. 
If the decree had in so many words “directed” 
that when default was made it might be 
executed either upon the date of default 
or upon the dates when the subsequent 
instalments become due, we think it could 
hardly be contended that the decree did 
not “direct” the payment to be made just 
as much on the later dates as on the 
earlier. The Full Bench ease of Gaya Din 
v. Jhuman Lal (1) has been referred to 
by the Jearned Judge of this Court and 
also in the arguments here. A perusal of 
the jodgment in that case will show at 
once what the Court there was consider- 
ing was the meaning of the words “becomes 
due” in Article 132 of the First Schedule to 
the Limitation Act. The words in the 
Article applicable to the present case are 
not the same. They are quite different. 
The case of Chhattar Singh y Amer Singh (2) 
has also been referred to. The facts 
of that case more closely resemble those of 
the present. That like the present was 
a case of a decree payable by instalments 
where there had been a default. It was an 
appeal under the Letters Patent and if 
reference is made to the decision by the 
single Judge of this Court [reported in Amir 
Singh v. Chhattar Singh (3)], it will appear that 


. the decree provided that on default of pay- 


ment of any one instalment as it fell due, 
the whole of the desretal amount remaining 
due would become payable at onse. In the 
judgmenton appeal (at page 135) it is said: 
‘Undoubtedly (on the face of the decree) it 
was directed that payment of the full amount 


(2) 82 Ind. Cas. 590; 38 A. 204; 14 A. L. J. 182, 
(3) 29 Ind. Cas. 274; 13 A L. J. 666. 
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should be made when default was made in 
the payment of'any instalment.” It will thus 
be- seen that the decision proceeded upon 
the basis that the decree had, in the events 
which had: occurred, expressly directed the 
payment of the entire amount ona certain 
date, namely, the date of default. We 
think that the case of Chhattar Singh v. Amir 
Singh (2) is clearly distinguishable from the 
present case. on this ground. We may also 
mention the case of Shankar Prasad v. Jalpa 
Prasad (4), where the facts were very much 
the same under the corresponding Article 
in the Limitation Act of 1877. We think 
the order of the Court below was correct 
and it-should be restored. We accordingly 
allow the appeal, set aside the decree 
and order of the Jearned Judge of this 
Court and restore the decree of the lower 
Appellate Court: We make no order as to 
costs. 


Appeal allowed. 


( a 16 A. 871; A, W. N. (1894) 115; 8 Ind. Dec. 
N. S.) 241. 


PUNJAB CHIEF COURT. 
Seconp OiviL APPEAL No. 230 or 1916, 

July 12, 1916. < 
Present:—Mr. Justice Shah Div. 
BISHAN SINGH—Puaintirr— 

APPELLANT 
: versus 
Musammat KISHNI AND ANOTHER—- 

DEFENDANTS—- RESPONDENTS. 

Custom—Adoption of sister’s son—Hindu Jats of 
Mauza Shehna, Tahsil and District Ludhiana—Riwaj-i- 
am, entry in, construction of. 

Among Hindu Jats of Mauza Shehna, Tahsil and 
District Ludhiana, the adoption of a sister’s son is 
not valid by custom. [p. 687, col. 1.] . 

Ralla v. Budha, 50 P. BR, 1893, referred to. 

Dalel Singh v, Kala Singh, 197 P. R. 1889, distin- 
guished. 

The riwaj-t-am of a certain Tahsil contained the 
following entry; “Most of the Hindu Jats say that if 


there were no near collaterals a man must adopt one- 


of his own gôt, and’ cannot take a daughter's or a 
sister’s-son.” 
effect that although daughters’ and sisters’ sons had 
been adopted by some Jats, there was no established 
custom recognising the validity of such adoptions 
and that‘the better view was that only near collaterals 
could and should be adopted; 
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Held, that the entry could not be construed as 
supporting the validity of the adoption of a sister’s 
son, inasmuch as it contained no definite statement 
in favour of the custom and was unsupperted by 
instances, [p. 637, col. 1.] 

Second appeal from the decree of the Dis- 
trict Judge, Ludhiana, dated the 22nd April 
1915, affirming that of the Munsif, first class, 
Ludhiana, dated the 17th July 1914, dis- 
missing the claim. 

Mr. Nand Lal, for the Appellant. 


Mr. Badr-ud-Din Kureshi, for the Re- 
spondents. 
JUDGMENT.—The following pedigree 


table shows the relationship of the parties:— 
PURA 


Musammat Chando==Sukha Singh-=Musammat 
; ee 





` 
Nihala, died Musammat=Nidhana, 
8th Decem- Indo, died | died 21st 
ber 1903, 26th November 
April 1906. 1904, 


Musammat Bishni. Musammat Kishni 


(defendant), 





Kahna, 
died 27th June 
1897, 


Daughter 


Bishen Singh (plaintiff.) 


The parties are Jats of Tahsil Ludhiana, 
and the main question for decision in this 
second appeal is as to whether or not the 
adoption by Kahna deceased of. his sister's 
son, Bishen Singh, was valid by custom. 
Both the Courts below have consurred in 
answering this question in the negative; and’ 
this second appeal was‘admitted to a hearing 
on the strength ofthe certificate given by. 
the District Judge to the plaintiff-appellant’ 
Bishen Singh under section 41 (3) of the 
Punjab Courts Act. 


Ihave heard arguments of Counsel and. 
referred to the evidence on the record, and: 
as a result I entirely agree.in the view taken. 
by the lower Courts, viz., that the appellant 
Bisken Singh, on whom the onus lay, had 
failed to prove that his adoption by his 
maternal uncle Kahna was valid by custom, 
We start of course. with the initial presump- 
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tion, based on the Full Bench ruling of this, 
Court in Ralla v. Budha (1) that the adoption 
jn question being that of a sister’s son was 
‘invalid; and the question for consideration 
is whether the appellant Bishen Singh has 
succeeded in rebutting that presumption. 
“Phroughout this litigation he. has relied upon 
the riwaj-¢-am of what is called the jangle 
tlaqa of the Tahsil and District of Ludhiana, 
which includes the village of Shehna in which 
the land in dispute is situate and which was 
deceased Kahna’s native place. This riwaj-t- 
am was prepared at the Settlement of 1882, 
and question ard answer No. 66 are relied on 
by the appellant as ‘showing thata sister’s 
son can also be adopted among the Jats of the 
janglt tlaga. The Munsif has reproduced in 
his judgment the relevant clause in the 
riwaj-t-am in question and itis practically 
identical with question and answer No. 66 
as given in Mr. T. Gordon Walker’s Custo- 
mary Law of the Ludhiana District at page 
69. The gist of the statement of custom 
contained in the riwaj-z-am is that although 
daughters’ and sisters’ sons have been 
adopted by some Jats, there is no established 
custom recognising the validity of such an 
adopt on and that the bet‘er view is that only 
near collaterals can and should be adopted. 
In Mr. Walker’s Customary Law the answer 
to question No. 66 ends with the following: — 
“Most of the Hindu Jats say if there were no 
near collaterals a man must adopt one of his 
own got, and cannot take a daughter’s or 
a sister's son.” 

The vernacular copy of the riwaj-t-am 
which is on the record contains several 
instances of the adoption of daughters’ 
sons, but there is only one instance given 
of the adoption of a sister’s son; and in con- 
nection therewi h it is stated thata suit to 
contest the adoption was brought by the 
adoptive father’s collaterals and the result 
was that the ease was compromised, half the 
land in possession of the adopted son being 
given up to collaterals. I agree with the 
Courts below that this riwaj-2-am does not 
very much strengthen the aprellant’s claim, 
as it does not contain a very definite state- 
ment of custom in favour of the validity 
of the adoption of a sister’s son and is unsup- 
ported by instances. The appellant’s Counsel 


(1) 50 P. R. 1893, 
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has relied on Dalel Singh v. Kala Singh 
(2), but that decision, which is referred to 
at page 227 of the report of Ralla v. 
Budha (1), is of nc help to the appellant in- 
asmuch as there the onus was placed 
upon the wrong party. Several other deci- 
sions of this Court were cited on both sides 
in the course of the argument, but they were 
more or less irrelevant to the question before 
me, and I donot, therefore, consider itnecessary 
to notice them in this judgment. My con- 
clusion is that the appellant has failed to 
prove that his adoption by his maternal 
uncle Kahna was valid by eustom. 

The only other point argued before me 
by the appellant’s Counsel was that the re- 
cital in the sale-deed, dated the 4th April 
1£96, executed by Kahna and the present 
appellant in fayour of Nadhana, father of 
the present respondent, to the effect that the 
appellant was the adopted son of Kahna 


amounts to an admission on the part of the 


respondent’s father that the adoption in 
question was valid. With regard to this 
contention it is sufficient to say that at most 
the recital in question contained an admis- 
sion of the factum of the appellant’s adop- 
tion and not of its validity, but assuming 
that the validity of the appellant’s adoption 
was admitted by the respondent’s father, 
such admission did not amount to an 
estoppel either against him or against 
the respondent. The latter is perfectly at 
liberty to plead that the appellant’s adoption 
was not a valid one. 


I main'ain the decree of the District Judge 
and dismiss the suit with with costs. 


Appeal dismissed, 
(2) 197 P. R. 1889, 
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KRISHNAN KIDAVU MEPPAT PARKUM ANANDRAVAN V. RAMAN. 


` MADRAS HIGH COURT. 
Seconp CIVIL APPEAL No, 1384 or 1914. 
~  Angust 10, 1915. 
Present:—Mr Justice: Seshagiri Aiyar and 
Mr. Justice Napier. 
KRISHNAN KIDAVU MEPPAT 
PARKUM ANANDRAVAN AND OTHERS— 
Deranpants Nos. 2, 3 anp § to 17— 
APPELLANTS 
Versus 
RAMAN alias PUTHALATHUNNAVAL 
stynep KOTAKKAT PANIKAR 
AND OTHERS-—PLAINTIFF AND DEFENDANTS 


Nos. 1, 410 7 AND 19—RESPONDENTS. 
Malabar Law—Karnavan becoming, stani, position of 
—Karar, construction of—Delegation of powers of 
management of tarwad, validity of —Power-of-attorney, 
construction of. : 


The attainment of a karnavan to a stanam cannot 
be said to sever the relationship of the stani to the 
tarwad altogether. [p. 639, col. 1., 


Patinharkuru v. Raman Varma, 24 Ind. Cas. 519; 28 
M. L. J. 669, followed. 

Chappan Nayar v. Assen Kutti, 12 M. 219; 13 Ind. 
Jur, 214; 41nd. Dec. (N. s,) 502, dissented from. 


The karnavan has two capacities—a temporal and 
a spiritual one. In the former capacity, 
manager of the family properties, maintains the 
junior members, represents the tarwad in transactions 
with strangers, otc. In his latter capacity, he presides 
atthe ceremonies and performs all the religious duties 
which are incumbént on bhim. A stranger cannot 
` supplant him iu his latter office; but his duties as 
manager may validly be delegated to a stranger. 
[p. 639, col. 2] Gen 


The delegation by a karnavan under the terms of a 
family karar of the management Of the tarwad toa 
member of the tarwad who has attained to the 
position ofa stani is nob invalid. [p. 639, col. 2.] 


Powers-of-attorney should be strictly construed, 
and where specific powers are delegated other powers 
must not be swept in by general words appoaring in 
the document. General words of borrowing should 
be restricted to matters ejusdem generis with those 
already stated. [p. 639, col. 2; p. 640, col. 1.] 


Rooke v. Lord Kensington, (1856) 25 L. J. Ch. 795; 

2 K, & J. 753; 2 Jur. (N. s.) 755; 4 W. R. 829; 69 E. R. 

- 986; 110 R. R. 456; Bryant v. La Banque du Peuple, 

(1893) A. C. 170: 62 L. J. P. C. 68; 1 R. 336; 68 L. 

T. 646; 41 W. R. 600; Harper v. Godsell, (1870) 

5 Q. B. 422; 89 L. J. Q. B. 185; 18 W.. R. 954 and 

Jaccbs v. Morris, (1902) 1 Ch. 816; 71 L. J. Ch. 363; 86 
L. 'T. 275; 50 W. R. 371; 18 T, L. R. 384, relied upon. 


Where by the terms of a family karar a certain 
member was onirusted with the management of the 
tarwad and was given cxpress powers to grant leases 
and to obtain ronewals, but no reference was made to 
obtaining renewals from janmis and the kernavan 
was in general words prohibited from ‘interfering 
with the tarwad properties or its affairs: 


he is the - 


Held, per Seshagiri Aiyar, J. (Napier J., dubitante), 
that the power of obtaining renewals from janmis 
not having been- expressly conferred upon the 
manager of the tarwad, the karnavan was not divested. 
ofit and he had, therefore, authority to obtain such 
renewals. [p. 640, col. 2.] . 


Second appeal against the decree of the 
Subordinate Judge, Tellicherry, in Appeal 
Suit No. 316 of 1912, preferred against 
that of the District Munsif, Quilandi, in 
Original Suit No. 348 of 1911. | 


Mr. 0. V. Ananthakrishna Atyar, for the 
Appellants. -> 

Messrs. O. Madhavan Nair, J. D. Rozario 
and F. Ramadoss, for the Respondents, 


JUDGMENT. 


SESHAGIRI ÅIYAR, J.— The facets of this 
case are not in dispute. Defendants Nos. 
l to 17 are members of a Malabar tarwad. 
The first defendant is the karnavan. The 
eighteenth defendant was the karnavan be- 
fore him. This tarwad along with four 


others possesses three sfanams. Succession 
to the stanams is by seniority. The 
eighteenth defendant became a stani. He 


was then succeeded in the karnavanship by 
the first defendant. It was found that he 
was not capable of managing the farwad 
affairs, Thereupon, he (the first defendant), 
the -eighteenth defendant, the previous 
karnavan and the senior female member 
entered into a karar (Exhibit I) on -the 
iZth May 1884. It is said there were 
other members, They were not parties to 
the karar. . 

“Mr. Ananthakrishna Aiyar says that they 
were all minors. The effect of the karar 
is to vest the management in the -eighteenth 
defendant, although he was no ‘longer a 
member of the ftarwad. At the time of 
the karar, the defendants’ tarwad had 
obtained an ott deed of the properties in 
suit from the predecessor-in-title of the 
plaintiff. This was in 1817 (Exhibit B) and 
the money was payable twelve years after. 
It is not disputed that the time for the 
redemption of this otf? had not expired 
when Exhibit I was entered into. In 
March 1890 after the eighteenth defendant 
had been given the rights of management, 
the lrst defendant obtained a renewal of 
Tixshibit B. Tt is Exhibit A in this case. 
The plaintiff brings this suit for redemption. 
The plea of the defendatts is that at the 
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time of Exhibit A, the first defendant had 
no right to obtain the renewal on behalf 
of the iarwad, Consequently, it did not 
affect the rights of the tarwad, and as 
plaintift’s right to redeem would be barred 
but for Exhibit A, the defendants’ tarwad 


had acquired a title by prescription to the ` 


property. The Subordinate Judge held 
that Exhibit I did not deprive the first 
defendant of his right to obtain a renewal 
and decreed the plaintiff’s claim. Hence 


this second appeal. The question is not 
free from difficulty; but after’ giving my 
very careful consideration to it, 1 have 


come to the conclusion that the lower 
Appellate Court is right. 

Before dealing with the construction of 
Exhibit I, I may dispose of some of the 
contentions raised by Mr. Rozario for the 
respondents in support of ihe decre9 of the 
Subordinate Judge. The learned Vakil 
contended that as the karar was entered 
into only by two of the members of the 
family with a person who ceased to belong 
to it, by virtue of his having attained to 
one of the stanams, it had not the sanctity 
whieh attaches to family karars in Malabar. 
lam not satisfied that this position is correct. 
In Patinharkuru v. Raman Varma (1) Ibad to 
examine the relationships to the farwad of a 
person who had succeeded to a stanam. 
It is clear that, if in his new sphere, the 
stant acquires property and does not 
dispose of 
to it. The converse position is at least 
arguable. lf the tarwad becomes extinct, 
the quondam member who had become a 
stani may lay claim tothe property. It cannot, 
therefore, be said that the attainment to 
a stanam severs the relationship altogether. 
The person thus ceasing to be a member 
is not in the positicn of a stranger. As 
at presenf advised, I am unable to agree 
with Mr. Rozario that the karar loses 
vitality because the eighteenth defendant 
was one of the parties to if. His further 
contention was that, as by the karar, the 
management was vested in a person who 
was not a member of the tarwad at the 
time, the document is of no effect whatever. 
Reliance was placed upon the decision in 


(1) 24 Ind. Cas. 519; 28 M. L. J. 669. 


it, his tarwad will be entitled. 


Chappan Nayar v. Assen Kutti (2) for this 
argument. In that case, the learned Judges 
held that an arrangement by which the 
right of management was delegated to the 
son of the karnacan was invalid. I am 
very unwilling to express dissent from a 
judgment to which Muttuswami Ayyar, J., 
was a party. His long experience on the 
Bench and his special knowledge of Malabar 
Law and Customs invest his pronouncements 
with great authority. itis with considerable 
difidence, therefore, that I venture to 
express my doubts regarding the correctness 
of the dictum in Chappan Nayar v. Assen 
Kutti (2). The karnacan has two capacities— 
a temporal and a spiritual one. In the 
former, he is the manager of the family 
properties, maintains the junior members, 
represents the /arwad in transactions with 
strangers, ete. in his latter capacity, he 
presides at the ceremonies and performs 
all the religions duties which are incumbent 
on him. A stranger cannot supplant him 
in this latter office: but I fail to see 
why his duties as manager could not be 
delegated to a stranger. If a Receiver is 
appointed pending a suit for the removal 
of a karnavan this officer will have all 
the rights of a karnavan so far as manage- 
ment is concerned. An agent who acts 
with the consent of all the members in 
managing the temporal affairs of a tarwad 
cannot be in a worse position. I am, 
therefore, not prepared to rest my decision 
on the authority of Chappan Nayar v, dssen 
Kutti (2) and to hold that as the karar 
gave the management to the eighteenth 
defendant who had ceased to be a member 
of the tarwad, it did not deprive the first 
defendant of any of his rights. 

The main contention related to the 
construction to be placed on Ixhibit I. 
In the first place, it must be noted that 
the document is not a renunciation of 
rights by the first defendant, but one 
which confers rights on the eighteenth 
defendant. Where specific powers- are 
delegated, it is against all rules of con- 
struction to sweep in other powers by 
general words appearing in the document. 


(2) 12 M. 219; 13 Ind.fJur. 214; 4 Ind. Deo. (N. 8.) 
502. 
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See Rooke v. Lord Kensington (3). Moreover, 
the powers must be generis with those 
already conferred, if the general authoriza- 
tion is regarded as granting powers other 
than those already enumerated. 

It is a well-settled rule of Jaw that 
powers-of-attoruey- should be, strictly 
construed: per Lord Maecnaghten in Bryant 
v. La Banque du Peuple (4). In Harper 
v. Godsell (5) Blackburn, J., points 
out that general words of borrowing 
should be restricted to matters ejusdem 
generis with those already stated. These 
are the words of the learned Judge: 
“The special terms of the Ist paré of the 
power prevenut the general words from 
having an unrestricted general effect. The 
meaning of the general words is cut down 
by the context in accordance with the 


ordinary rule of ejusdem generis.” Every 
word of this proposition applies to 
the facts before us. The Court of 
Appeal in affirming the judgment of 


Farwell, J., laid down the same proposition 
in Jacobs v. Morris (6). In the present 
ease, the first paragraph of Exhibit I says 
that the eighteenth defendant “should look 
after the management as stated below.” 
Paragraph No. 2 expressly deals with the 
granting of leases to tenants and the 
obtaining of renewals from them. Ib does 
not refer to renewals from janmis in 
favour of the tarwad. The third paragraph 
relates to the collection of rent, to the 
granting of receipts and to the maintenance 
of the members of the family. In para- 
graph No. 4, there is a provision for paying 
a certain sum of money to the first defendant 
so long as he is the kernavan. It is in 
this paragraph, the clause occurs on which 
Mr. Ananthakrishna Aiyar strongly relied, 
The words are, “that except receiving the 
said account towards his expenses and 
remaining quiet, No. 2 should not interfere 
with the tarwad properties or with the 


(3) (1856) 25 L. J. Oh. 795; 2 K. & J. 758; 2 Jun 
(N. 8.) 755; 4 W. R. 829; 69 E. R, 986; LIOR. R. 456. 

(4) (1893) A. 0.170; 62 L. J. P. C. 68; 1R. 336; 68 
L. T. 646; 41 W. R. 600. 

t5} (1870) 5 Q. B. 422; 39 L. J. Q. B. 185; 18 W. 
R. 954, 

(6) (1902) 1 Ch. 816; 71 L. J. Ch. 363; 86 D. T. 275; 
60 W. R. 371; 18 T.L. R, 834. 


affairs (thereof) beyond what was settled 
in the second paragraph,” Paragraph No. 5, 
which deals with powers to conduct litiga- 
tion, speaks only of “getting. properties 
surrendered, of collecting varam and pattam, 
etc.’ The right to obtain a melcharth is 
not covered by any of the above clauses. 
The very general words about the first 
defendant not interfering with tarwad pro- 
perties should not be construed -either as 
conferring powers on the eighteenth 
defendant other than those specifically 
mentioned or as taking away from the 
first defendant what he has 
expressly granted to fhe agent. Having 
regard to the fact that the ‘appointment 
of the eighteenth defendant was necessitated 
because of the supposed incapacity of the 
first defendant to manage the affairs, there 
was no reason for conferring on him the 
rights to obtain a renewal from a janmi, 
which requires no special capasity to get 
it. In my opinion the general clause, even 
on the principle that if should confer all 
those powers which are ejusdem generis 
with those specified, should not be read as 
authorizing the first defendant to obtain a 
renewal from the janmi. In this view, I 
think the first defendant had authority to 
obtain the renewal, and the attempt of the 
other defendants to defeat the janmz’s right 
cannot be upheld; after having acquiesced 
in his act they have neither justice nor 
Jaw on their side to support their conten- 
tion. The suit to redeem is within time. 
The second appeal must, therefore, be dis- 
missed with costs. Time for redemption is 
extended by three months from this date. 

Napier, J.—I bave bad and still have 
doubts whether any powers to deal with 
the property were reserved to the karnavan 
under the karar, but my doubts are not 
strong enough to make me dissent from the 
conclusion arrived at by my learned brother, 
J, therefore, agree that the appeal be dis- 
missed with costs. 

Appeal dismissed. 
VR. P. 
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PATNA HIGH COURT. 
CiviL Miscentansous APPRAL No. 402 
or 1915. ‘ 

January 17, 1917, 
Present:—Mr. Justice Atkinson. 
BALKU BHAGAT—Derenpant No, 3— 
APPELLANT 
VETSUS 


AGHORI MANDAL AND OTHEKS— PLAINTIFF 


AND DEFENDANTS Nos. 1 AND 2— RESPONDENTS. 

Hindu Law—Mortgage by widow—Suit by rever- 
sioner—Legal necessity—Issue—Court, duty of—Civil 
Procedure Code (Act V of 1908), O. XLI, rr. 28, 25, 
22— Failure of first Court to frame and determine 
tssue—Remand, order of, form  of—Cvross-objections 
against party who is not appellant, whether can be 
preferred. . 

In a suit by the reversioner of a deceased Hindu 
challenging the validity of a mortgage executed by 
the latter's widow, the issue as to whether the 
mortgage is one for legal necessity or not is an 
inherent issue in the question for determination as 
to the validity of the mortgage, and should be 
framed and determined by the Court. [p. 641, col. 2.] 

Where the Court of first instance has failed to 
frame and determine a particular issue, the proper 
course isto remand the case for a finding on that 
particular issue, and not to set aside the decree in 
its entirety and remand the entire case for re-trial 
with the addition of that issue [p. 642, col. 1.] 

In an appeal by one of seyeral defendants the 
plaintiff is entitled to raise cross-objections which 
are properly raisable against the appellant, even 
although they may indirectly concern a defendant 
who isnofan appellant. [p. 642, col. 2.] 

Quzere:—Whether a plaintiff-respondent can raise 
cross-objections against a defendant who is not an ap- 
pellant. [p. 642, col. 2.] 

Shabiuddin v. Deomoorat Koer, 30 O. 655, Kallu v. 
Manni, 23 A. 98; A. W. N. (1900) 212; Nursey Virji 
v. Aljred H. Harrison, 21 Ind. Cas. 7; 37 B. 511; 15 
Bom. L. R. 781; Munisami Mudaly v. Abbu Reddy, 
27 Ind. Cas. 323; 38 M. 705; (1915) M. W. N. 45; 27 
M. L, J. 740, referred to. 

Appeal from the decision of the Subordi- 
Judge, Purneah, dated the lst July 
915, 


Messrs. Atul Krishna Roy and Krishna 
Sahat, for the Appellant, 

Messrs. Haribhusan Mukerji and Sicvnandan 
Raz, for the Respondent. 


JUDGMENT.—This appealarises out of 
a decision of the Subordinate Judge of 
Purneah, dated the Ist of July 1915, 
setting aside an order of the Munsif 
and remanding the case for re-trial. The 
action was one for declaration that the 
mortgage, dated January 1912, executed by 
defendant No. 1 in favour of defendant No. 3 
was not binding upon the plaintiff; that defend- 
ant No.1 had no right, in fact, to mortgage; 
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that plaintiff is the adopted son or nephew 
of Paltu Mandal, who was the first husband 
of defendant No, 1; and that the sale- 
kabuliyat, dated the 23rd of February 1912, 
executed by defendant No. 1 in favour of 
defendant No. 2 is invalid. Defendant 
No. 1 was the widow of Paliu Mandal 
and after his death was married to defend- 
ant No. 2. It is alleged by the plaintiff 
that after her re-marriage with defendant 
No. 2, defendant No. 1, in collusion 
with defendant No. 2, fraudulently charg- 
ed her deceased husband’s properties. On 
the other hand, the defendants say that the 
mortgage of January 1912 was a mortgage 
made by defendant No. 1, in her capacity 
as a Hindu widow, prior to her re-marriage 
with defendant No. 2. The learned Munsif 
who tried the case found that the mort- 
gage was a genuine mortgage and that 
the plaintiff was the adopted nephew of 
Paltu Mandal, He also found that the 
mortgage had been executed for valuable 
consideration; and that a portion of the 
consideration appeared to him to have 
been raised for legal necessity; but as no 
issue was raised as to whether legal 
necessity existed for the making of this 
mortgage or not, the learned Munsif de- 
clined to consider the question as to “the 
existence or non-existence of legal neces- 
sity to support the validity of the mort- 
gage-deed. In my opinion, once the plaint- 
iff challenged the validity of the mortgage, 
the issue as to whether the mortgage was 
made forlegal necessity or not was an in- 
herent issue in the question for determination 
as to the validity of the mortgage; and, in 
my opinion, the learned Munsif should have 
directed his attention to it and framed 
an issue as to whether or not the mort- 
gage was executed for legal necessity. 


Defendant No. 1 appealed against the 
finding of the Munsif that the plaintiff 
was the nephew of Palta Mandal; and the 
plaintiff filed a cross-objection, as he was 
entitled to do, asking for a declaration 
from the lower Appellate Court that the 
mortgage was executed by defendent No. 1 
after her re-marriage with defendant No. 2 
and that the decision of the learned Munsif, 
so far as it decided that a portion of the 
consideration was for legal necessity, was 
wroug. He also asked for a declaration 
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that he was the adopted son of Paltu 
Mandal. The learned Judge in the 
lower Appellate Courf agreed with the 
findings of the learned Munsif; but he 
very properly considered that the issue as 
to the existence of legal necessity for 
the grant of the mortgage should have 
been framed and determined by the learned 
Munsif at the original trial. I thorough- 
ly agree with the view taken by the lower 
Appellate Court on this point. The learn- 
ed Judge accordingly sets aside the decree 
of the learned Munsif; and directs the 
learned Munsif to re-try the case with 
the addition of the issue as to whe- 
ther, and to what extent, there was legal 
necessity for the bond. In my opinion, the 
Judge was wrong under Order XLI, rule 
23,in making such an order. He could 
have remanded the case fora finding by the 
learned Munsif on the issue as to whether, 
and to what extent, any legal necessity existed 
for the making of the bond; but he could not 
set aside the decree in its entirety and 
remand the entire case for re-trial with 
the addition of the issue framed by him. 
Accordingly I must hold that the learned 
Judge has erred in the method in which 
he intended to carry ont the legal con- 
sidération which affected his mind. _ 

It is also contended that the parties having 
agreed, by their Pleaders, in Court to 
withdraw from the consideration of the 
Court the question as to whether or not 
legal necessity existed, the matter is ore 
from which no appeal lay and that it was 
open to the parties to litigate as to the 
validity of the mortgage ‘without determin- 
ing whether or not it was for legal neces- 
sity. Personally I cannot follow that line 
of reasoning, because as I have said the 
issue as to the existence of legal necessity 
is inherent ix the question as tothe validity 
of a mortgage. It is the existence of 
legal necessity upon which the validity of 
a mortgage must depend. Therefore, in no 
sense can the plea be taken that no appeal 
lies from an order made by the Court 
accepting the view agread to by the 
Pleaders that the issue as to the existence of 
legal necessity be abandoned. I need vot 
cousider the other question put forward by 
Mr. Roy in detail, namely, that the plaint- 
iff cannot file a oross-objection as against a 
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defendant who is not an appellant, because 
in my view all the cross-objections filed by 
the plaintiff in answer to the appeal of 
defendant No. 1 are all objections that 
are properly raisable by him as against 
defendant No. 1, although they indirectly 
concern Mr. Roy’s elient defendant No. 3. In 
Shabiuddin v. Deomoorat Koer (1), Kallu v. 
Manni (2) and Nursey Virji v. Alfred H, 
Harrison (3), tbe view adopted was that no 
cross-objection could be filed by a plsdintiff 
against a defendant who is not an appellant. 
But even these decisions do not lay down 
any hard and fast rule. But, whereas 
Caleatta, Allahabad and Bombay hold 
this view, in a case feported as Munisami 
Mudaly v. Abbu Reddy (4) it was held that 
such ecross-objections may be filed even 
against a defendant whois not an appel- 
lant. But holding, as T do, that the cross- 
objections in this case are relevant as against 
defendant No. 1 it becomes unnecessary 
for me to consider which line of authori- 
ties ig correct. Accordingly I will allow 
this appeal, set aside the order of the learn- 
ed Judge and direct that the case be 
restored to his file. I direct him further to 
remand the issue as to whether, and to 
what extent, there was legal necessity for 
the making of the mortgage of January 
1912, executed by defendant No. 1 in 
favour of defendant No. 3, to the Munsif 
for a finding and upon receipt of the hnd- 
ing of the Munsif on this issue the learn- 
ed Judge in the lower Appellate Court 
will proceed to determine the case and dispose 
of it according to law. 


Apreal allowed; Oase remanded, 
(3) 30 0. 655. 
(2) 23 A.93; A W.N (1900) 212. 
(3) 21 Ind. Cas. 7; 37 B. 511; 15 Bom. L. R 781. 
(4) 27 Ind. Cas. 528; 38 M. 705; (1915) M. W. N. 
45; 27 M. L.J. 740. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 1542 
or 1912. 

February 15, 1917. 
Present:—Mr. Justice Fletcher and 
Mr. Justice Richardson. 

KHALIL RAHMAN AND orgers— 
Devenoants— A PPELLANTS 
versus 
KAPILUDDIN DALAL—Prantirr— 
RESPONDENT. 

Bengal Tenancy Act (VIII B. C. of 1885), Sch. IH, 
Art. 3, applicability of, where dispossession took place 
shortly before its amendment- Limitation, special. 

Where a kaimi raiyat a raiyat holding at fixed 
rates' was dispossessed by his landlord shortly before 


the passing of the Bengal Tenancy Amendment Act 
(E. B. & Assam): 

Held, that the limitation applicable to his suit for 
recovery of possession was twelve years under the 
law as it stood before the passing of the Amendment 
Act,and not two years under Article 3, Schedule 
m ee Bengal Tenancy Act, a» amended. [p. 645, 
col. 2. 


Obiter dictum.—A Division Bench of the High 
Court is not bound to refer any particular case to 
a Full Bench but can decide it by following a 
decision of the Court with which ib is not in full 
approval [p. 645, col. 2.] 

Bhudhu Kumar v, Hafiz Hussain, 20 Ind Cas. 821; 
18 0. L. J 274, followed, though not approved. 


Appeal against the decree of the District 
Judge, Noakhali, dated the 26th January 


1912, reversing that of the Munsif, Hatiya, 
dated the 24th January 1911. 


FACTS material to the report will appear 
‘from the following extracts from the judg- 
ment of the Court of first instance:— 


“This is a suit brought by the plaintiff for 
“recovery of khas possession of some lands 
as described in schedule (kha) of the 
plaint after declaration of the plaintiff’s 
title to the same. The main allegations of the 
plaintiff, upon which the present suit is based, 
are that the defendant No.2 Meherali settled 
the lands described in schedule (ka) with one 
Karim Bux in raiyati interest in 1300 by 
executing a registered patta, and that the latter 
after having been in possession thereof for 
sometime sold the same subsequently in 
1303 Faslt to the plaintiff by a registered 
kobala and the plaintiff was thus in posses- 


sion of these lands till Saravan 1815, when he ` 


was dispossessed by the defendants from the 
lands described in schedule (kha) which form 
apartof the lands described in schedule 
(ka), and hence the present suit. 
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The principal defendants, z.e., defendants 
Nos. l and 2, have appeared and contested the 
suit by pleading mainly that the lands 
in suit do not forma part of the lands pur- 
chased by the plaintiff; that the boundaries 
of the lands in suit as given in the plaint are 
not correct and that the suit is barred by the 
general law as well as by the special law 
of limitation. It is also urged that the 
plaintiff has not her alleged title to the lands 
in suit and that the suit is also bad for 
misjoinder of causes of action and that it is 
liable to be dismissed. 


As regards the special law of limitation, the 
plaintiff alleges that he wasdispoesessed by his 
landlord defendant No, 2, who settled the land 
with defendant No. 1. That being so, the 
spacial limitation of two years is applicable 
to this case. Now if even the plaintiff’s 
evidence be believed it would show that the 
plaintiff was in possessinn of the land till the 
end of 1314, and since there is no satisfactory 
evidence toshow thatthe plaintiff was in posses- 
sion of the lands till Sravan 1315, I find that 
the suit is barred by the special law of 
limitation............” 

The Court of first instance dismissed the 
plaintiff’s suit. Against that decision the 
plaintiff appealed, and the District Judge of 
Noakhali decreed the suit, holding that the 
plaintiff had title to the land in suitand the 
suit was not barred by the special law of 
limitation. He observed: “The learned Munsif 
thought that the suit was barred by the 
special law of limitation. The holding is not 
an ordinary occupancy holding but a 
kasami raiyati, the special law of two years 
is not applicable to the case.” 

Against this decision, the defendants pre- 
ferred the present second appeal to the High 
Court. 

Babu Brojendra Nath Chatterjee, for the 
Appellants.—In this case dispossession of the 
plaintiffs took place according to the finding 
of the Munsif in March or April !906 and the 
suit was instituted on the 26th July 1910. 
Therefore when the suit was filed, more than 
two years had elapsed from the date of dispos- 
session of the plaintiff by his landlord. The 
Bengal Tenancy Amendment Act (E, B. & 
Assam) which came into operation in May 
1908 would apply to this case. Under the 
Amendment Act every raiyat, whether he is 
a kaimi raiyat or an ordinary occupancy 
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raiyat, has only two years’ time of limitation 
to bring a suit for recovery of possessior of a 
holding from which he has been dispossessed 
by the landlord. Before the Amendment Act 
a kaimi raiyat had twelve years to bring his 
suit. Put by the Amendment Act the 
period of limitation has been curtailed to two 
years. Although the Amendment Act came 
into operation after dispossession had taken 
place, still it would apply, as a Statute of 
Limitation, which is in force at the time of the 
suit, governs it; when this suit was brought the 
Amendment Act was in full force. Therefore 
the limitation of two years will apply. 

[Fuercasgr, J.—Butthere is a decision of 
a Special Bench that Schedule ITI, Article 3, 
as amended by the Amendment Act, has no 
retrospective operation. | 

Yes; that decision is reported os Gapeshwar 
Pal y. Jiban Chandra Chandra (1), butthe facts 
of that case are distinguishable from the facts 
of the present case. There it was found that two 
years had already elapsed when the Amend- 
ment Act was passed, but in this case the 
Amendment Act was passed only afew months 
after the cause of action accrued. In the 
judgment of the Special Bench there is this 
observation:— the law as amended may 
regulate the procedure in suits in which the 
plaintiffs could comply with its provisions, 
but cannot (in our opinion) govern suits 
where such compliance was, from the first, 
impossible. Its effect is to regulate and not 
to confiscate. There are thus two positions; 
where in accordance with its provisions a 
suit could be brought after the passing of the 
Amendment Act it may be that the Amend- 
ment Act will apply, but where it could not, 
then the Amendment Act could have no 
application.” I rely upon this Jast sentence. 
The plaintiff could have brought a suit after 
the Amendment Act, infact he had nearly two 
years’ time to bring the suit after the Amend- 
ment Act was passed, Therefore his suit 
would be governed by the Amendment Act. I 
rely upon Soni Ram v. Kanhatya Lal (2) 
in support of my contention. The ruling re- 


(1) 24 Ind. Cas. 37; 1 G. W. N. 804; 19 C. L. J, 
549; 41 ©. 1125. 

(2) 19 Tnd. Cas 291; 17 0. W, N. 605; 11 A. L. J. 
389; 18 M. L. T. 487; (1913) M. W. N. 470; 17 O. L. J. 
488; 15 Bom. L. R. 489; 25 M. L. J, 181; 85 A. 227; 40 
PA Th 
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portedas Manjurt Bibi v. Akkel Mahmued (3) 
must be taken to hava been overruled by the 
decision of the Privy Council and the decision ~ 
of the Special Bench. 

Babu Dhirandra Lal Kastgir, forthe Respond- 
ent.—It has been held by the decision of the 
Special Bench that the rule of limitation en- 
acted in Schedule III, Article 3, by the Amend- 
ment Act has no retrospective operation. 
By the Amendment Act the plaintiff's vested 
right of suit cannot be taken away. He 
acquired this right before the Amendment 
Act was passed. How could that right be 
confiscated by the passing of the Amendment 
Act? : i 
[ Rrcuarpsoy, J.—Here there is no question 
of confiscating the right of suit, because this 
right existed in spite of the passing of the 
Amendment Act. The only question is whe- 
ther the limitation for the enforcement of that 
RA was curtailed or not by the Amendment 
Act. 

I submit curtailing the period of limitation 
for a suit is also taking away the vested right 
of suit. 

[Ricwaspsoxn, J.—Then the Statute of 
Limitation would never apply toany suit, of 
which the cause of action arose before the 
passing of the Statute. | 
` If, I submit, there is no express or implied 
intention of the’ Legislature that the Statute 
should have retrospective operation, no 
retrospective effect can be given to it. 


[Foercuee, J.—There is a decision in 
Budhu Kumar v. Hafiz Hussain (4) which is 
binding upon us. We may not approve of it, 
still we are bound to follow it, unless we are 
prepared to refer this case to the Full Bench, 
but we wonld not refer it to the Fall Bench 
as the suit is of a small value and has been 
going on fora long time. | r 

Babu Brojendra Nati Ohatterji, in reply.— 
The decision of the Special Bench shows that 
the decision in Budhu Kumar v. Hafiz Hussain 
(4) is not quite correct. 

| furicuer, J.—Correct or not, we may follow 
it withont expressing our approval. | 

Your Lordships have got to decide cases 
according to your own view of the law, 


` 


(8) 19 Ind. Cas. 793; 17 C. W. N. 889; 17 GLI, 
318. 
(4) 20 Ind. Cas. 821; 18 G. L. J. 274, 
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and, I submit, would not decide this case in 
accordance with a decision which your Lord- 
ships do not approve of, 


JUDGMENT, 

FLETCHER, J.—This isan appeal from a 
decision of the learned District Judge of 
Noakhali, dated the 26th January 1912, re- 
versing the decision of the Munsif at Hatiya. 
The plaintiff, who was the purchaser of a 
raiyati holding from which he had been dis- 
possessed by the defendant, sued to recover 
possession. The snit was dismissed by the 
Court of first instance. On appeal, the 
learned District Judge has reversed that 
desision. The suit was instituted as long 
ago as duly 1910 and was valued at the 
sum of Rs. 25. The dispossession, accord- 
ing tothe first Court, took place in April 
1908. The amendment of the Bengal 
Tenaney Act by’ Article 3 of Schedule III 
came into force in May 1908. Ifthe first 
Court’s finding remains unaffected, it has 
been argued that the dispossession took 


place more than two years before the institu-. 


tion of the suit and the suit was, therefore, 
barred by Article 3 of Schedule IJI. In the 
judgment of the learned District Judge, no 
finding has been made on what date the 
dispossession took place; but it has been 
found that it took place recently. Although 
the learned Judge has given us no idea as to 
what he means by recently, if cannot be 
much less than two years, because the plaintiff 
alleges in his plaint that the dispossession 
took place, in Sravan 1315, which would he 
July or August 1908. In that view of the 
ease, two points are open. First of all, if 
the two years’ rule of limitation is to apply 
under Article 3, Schedule 111, it would be 
essential to havea finding of fact as to on 
what date the actual dispossession took place; 
because in any case the dispossession took 
place, according to the plaintiff and accord- 
ing to the finding made by the first Court, 
not much on one side or the other of the 
period of two years. But if the view is 
that the suit is not governed by the period 
laid down in Article 3 of Schedule III of 
the Bengal Tenancy Act but the period of 
limitation is twelve years then, having regard 
to the finding of the learned Judge that the 
dispossession has been recent, the suit was 
amply within time. This point is covered 
by judicial decisions. The decision of this 


Court in the case of Budhu Kumar v. Hafiz 
Hussain (4) has expressly stated that, not- 
withstanding the judgment of the Judicial 
Committee of the Privy Council in the case of 
Soni Ram v. Kanhaiya Lal (2), the rule 
laid down in the case of Manjurs Bibi v. 
Akkel Mahmud (3) is good law and remains 
unaffected. It may be said that the Special 
Bench in the case of Gopeshwar Pal v. Jiban 
Chandra Ohandra (1) has cast a considerable 
aimount of doubt on the second proposition said 
to be established by Manjuri Bibis case (3). 
But the judgment of the Special Bench did 
not consider the decision in Budhu Kumar v. 
Hafiz Hussain (4) and as at present matters 
stand, the decision in Budhu Kumar v. Hafiz 
Hussain (4) must be taken as a binding deci- 
sion in this Court. In that view, unless we 
are prepared to refer this case to a Full 
Bench for consideration as to whether the 
case of Budhu Kumar v. Hafiz Hussain (4) was 
correctly decided, we are bound by it. We 
are not bound to refer any particular case 
to a Full Bench; we may follow a decision 
of this Court with which we are not in 
full approval. I think we onghi not to 
refer a case of this nature, where the litiga- 
tion is going on practically for seven years 
for a property valued at Rs. 25 only, for 
consideration on the point. It will be 
sufficient for us to say that we follow without 
expressing any approval the decision in the 
case of Budhu Kumar vy. Hafiz Hussain (4). 
That being so, the present appeal fails and 
must be dismissed with costs. 
RICHARDSON, J.—I agree. 


Appeal dismissed, 


MADRAS HIGH COURT. 
Seconp Civit Appean No. 2056 or 1915. 
September 20, 1916. 
Present:-—Mr. Justice Seshagiri Aiyar and 
Mr. Justice Srinivasa Aiyangar. 
PARTHASARATHI AIYANGAR— 
DEFENDANT~~APPELLANT 
VETSUS 
C. RANGASAWMY AIYANGAR— 


PLAINTIFF — RESPONDENT. 
Madras Rent Recovery Act (VIII of 1865) 


as. 1, 
4#9—' Landholder,’ 


meaning of—TLransfer of registry, 
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affect of —Proprictary right, whether conveyed by such 
transfer—-Transferee, whether can be regarded as agent 
under s. 19—Tender of patta, when valid—Manager of 
joint Hindu family, whether competent to tender patta. 

A mere transfer of revenue registry cannot confer 
proprietary right on the transferee so as to make him 
a ‘landholder’ within the meaning of section 1 of the 
Rent Recovery Act and he cannot, therefore, take any 
proceedings under the Act such as tendering pattas 
and suing for rents due, etc. [p 647, col 1.) 

Dharmakarta of Tinnanore Temple v. Luchimi Doss, 
26 M. 589 and Boyinapalli Venugopala Rao Garu v. 
Nekkalpudi Venkatrayudu, 12 Ind. Cas.715; O M.L.T. 
450, followed, 

Nor does such a transfer of registry constitute the 
transferee the agent of the transferor under section 
79 of the said Act, since if would have the offect of 
defeating the provisions of the Act. [p. 647, col 1.] 

Tn the case òf an undivided Hindu family all the 
members need not join in tendering pattas and the 
manager of the family is competent to grant pattas 
and ay for rents on behalf of the family. [p. 647, 
col. 2. 

Ayyappa v. Venkatakrishnamarazu, 15 M. 484; 
2 M. L. J. 219; 5 Ind. Dec. (N. s.) 689, followed. 


Second appeal against the decrees of 
the Court of the Temporary Subordinate 
‘Judge, Salem, in Appeal Suits Nos. 38 
and 46 of +915, preferred against the 
decree of the Court of the Diatric 
Munsif, Dharmapuri, in Original Suit No. 
486 of 1911. ` 

FACTS.—The suit was for recovery of rent 
due for Faslis 13811 to 1817. The pro- 
perties in question were the  self-acquisi- 
tions of the plaintiff’s father, who before 
his death in Fask 1317 bad them all 
registered in the name of the plaintiff. 
The plaintiff himself tendered pattas for 
Faslís 1313 to 1317 and his father had tender- 
ed pattasfor Faslis 1311" and 1312, which 
were decided on second appealby the High 
Court to be proper pattas, | 

The defendant raised a question of juris- 
diction and contended that Civil Courts 
could not entertain or try such suits owing 
to the passing of the Madras Estates 
Land Act which deprived Civil Courts 
of jurisdiction in rent cases, The District 
Mansif of Tirupatur upheld the contention 
and returned the plaint for presentation 
to the Revenue Court. 

The plaint was accordingly presented to 
the Head Assistant Collector who made a 
reference to the District Jndge, and on the 
latter expressing an opinion that the suit 
was properly instituted in the Civil 
Court, the former returned the plaint for 
presentation to the Civil Court. An appeal 


was also preferred to the District Court 
against the order of the Munsif returning the 
plaint and the Distrist Judge held that 
the Muasif had jurisdiction to try the suit, 
Thereafter the plaint was taken on the 
file and the District Munsif went into 
the merits and held that the suit in 
respect of Faslis 1311, 1812 and 1317 
was maintainable, and gave a decree for 
rent due for those faslis and dismissed 
the rest of the claims. The plaintiff and 
the defendant both preferred appeals to 
the lower Appellate Court against so much 
of the decree as was against each of them res- 
pectively. The Temporary Subordinate Judge 
of Salem gave a decree to the plaintiff 
for the entire claim for all the Faslds | 
1311 to 1817. The defendant thereupon 
preferred this second appeal to the High 
Court. | 


Mr. V. O. Seshachariar, for the Appel- 
lant.—The lands in question being the 
self-acquisitions of the father, the son can 
have no right to or interest in the same 
in the father’s lifetime. There must be 
at least a deed of assignment in favour of 
the son. Mere transfer of registry by the 
father in the name of the son cannot 
avail in law to pass any interest to the 
latter as regards the suit lands. See 
Dharmakarta of Tinnanore Temple v. Luchi- 
mi Doss (1) and Bouinapalli Venugopala Rao 
Garu v. Nekkalpudi Venkatrayudu (2). 


He cannot, therefore, be said to have 
acquired any proprietary right and hence 
he is not a ‘landholder’ within the meaning 
ot section 1 of the Rent Recovery Act. 
Not being a landholder, the plaintiff is 
not competent to take any proceedings 
under the Act, such as granting pattas 
or suing for rent. Hence the elaim for 
Faslis 1313 to 1317 is unsustainable. As 
regards Fasli 13:7, the suit is vot maintain- 
able for want of necessary parties. 
All the co-owners must join as plaintiffs 
in the suit. In this case the plaintiff has 
a nephew who is also a co-sharer and he must 
also be joined as plaintiff. Further all the 
members of a joint Hindu family should 
join in tendering patitas. Otherwise the 
tender of patta is invalid and improper. 


(1) 26 M, 589, 
(2) 12 Ind. Cas. 715 10 M. L. T. 45C, 
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Mr. K. Bhashyam Atyangar, for the Re- 
spondent.—Transfer cf revenue registry 
is sufficient in law to create an interest in 
the transferee and he can tender patitas 
and sue for rent. The manager is at liberty 
to renounce his office, and he has in this 
case transferred his rights to his son by 
means of the transfer of registry. The 
gon can at least be regarded as an agent 
of the father under section 79 of the 
Rent Recovery Act. A manager of a joint 
Hindu family can lawfully tender pattas 


on behalf of the family and all the 

members need not join therein. See 

Ayyappa v. Venkatakrishnamarazu (8). 
JUDGMENT.—This sait was for rent 


for Faskis 1311 to 1317. The second ap- 
peal relates only to Faslis 18°3 to 1317. 
The property in respect of which rent 
is claimed was admittedly the self-acquired 
property of the plaintiff's father. `The 
father died in Fasli 1317. Before his 
death he had the lands registered in the 
name of the son, the plaintiff. Thereafter, 
the plaintiff tendered pattas to the tenants. 
The snit is governed by Act VIII of 
1865. Under that Act no suit could be 
maintained unless there is a proper tender of 
patta. The question, therefore, is whether 
the tender of patiasfor Faskis 1313 to 1316, 
when the father was alive, was valid and 
proper. The definition of ‘landholder’ in 
section 1 of the Act makes it clear that a 
person must have a proprietary right in 
the property, if he claims to take proceed- 
ings under the Act. A mere transfer of 
registry cannot confer this proprietary right 
on the transferee. See Dharmukarta of 
Tinnanore Temple v. Luchimt Doss (l). Mr. 
Bhashyam Aiyangar suggested that the son 
may be regarded as an agent of the father 
under section 79 of the Act. We cannot 
accept such a contention. To hold that a 
mere transfer of registry constitutes the 
transferee the agent of the transferor for 
all purposes, would be to defeat the provi- 
sions of the Act. We accept the conclusion 
come toin Boyinapalli Venugopala Rao Garu 
v. Nekkalpudi Venkatrayudu (2) and hold that 
the plaintiff had no right to tender the 
patias for Faskis 1313 to 1316. The suit 
so far as it relates to these faslis must fail. 


(3) 15 M, 484; 2 M.L.J. 219; 6 Ind, Deo, (N, s.) 689. 
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The oase as regards Fasli 1317 stands 
on a different footing. The father wasdead 
when the paita was tendered for tbis fasli. 
It is trae that the family consisted of the 
plaintiff and his undivided nephew; but 
the plaintif was undoubtedly the manag- 
ing member. We cannot accept Mr. Sesha- 
chariar’s contention that in an undivided 
Hindu family, all the members should 
join in tendering the patta. Ayyappa 
v. Venkatakrishnamarazu (8) is against this 
contention and we are prepared to follow 
it on this point. We must hold that 
there was a proper tender of patia fur 
Fasli 1317. 

The result is the decrees of the lower 
Appellate Court must be reversed and 
that of the Distriot Munsif restored with 
costs in this and in the lower Appellate 
Court. 

Appeal allowed. 
V.B.P. 


ALLAHABAD HIGH COURT. 

Lerters Patent Appeat No. 112 oF 1915. 

January 20, 1916. | 

Present: Sir Henry Richards, Kr, Chief 

Justice, and Justice Sir P. O. Banerji, Kr. 

PACHEN SINGH—Putainrire—ApPELLANT 

versus 
JANGJIT SINGH AND ANOTHER—- 
Derenvavts — RESPONDENTS, 

Agra Tenancy Act (II of 1901), s. 159—Lambardar, 
suit by, to recover share of land revenue—Revenue not 
paid for long time —Agreement not to pay land 

validity of. 

ren LST the e TE D of the defendants 
sold an entire village to the pređecessor-in-title of 

Jaintiff, reserving a certain area out of the village 
Egor the maintenance of the vendor”. In 1876 it was 
decided between the parties that the holders of that 
aren were not Hable to pay rent. From 1872 up to 
the date of suit the entire Government revenue Was 
paid by the transferees of the village. In the last 
Settlement the area held by the defendants “was 
separately assessed to revenue, and the plaintiff as 
lambardar sued to recover from the defendants their 

roportion of the Government revenue paid by him: 

Held, that the defendants were liable to pay their 
share of the Government revenue. p. 649, col. 2.) 

Sri Thakurji Maharaj v. Lachmi Narain, 19 Ind. 
Cas. 67; Li A. L. J. 2:2; Ram Gobind v. Sri Thakur ji 
Maharaj, 19 Ind. Cas, 126; H A. L, J 281; Ali Husain 
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v, Harim-ul-lah, 38 Ind. Cas, 187; 38 A. 230; 14 A. L. 
J. 266, referred to. 

Semble.—Even if it could be inforred that there 
was an agreement between the parties exempting the 
defendants from payment of the r2venue in respect 
of their share, such an agreement was void. [p. 649, 
col, 1.] 

Appeal, under -section 10 of the Letters 
Patent, against the following judgment of 
Mr. Justice Rafique:— 

“The admitted facts of this case and 
those which are found by the Court 
below are as follows:—-One Musammat Bari 
Dulaiya was the recorded owner of a village 
called Garo. She sold the entire village to 
her son-in-law Dewan Parichit excepting, 
however, from the sale 196 bighas which she 
kept for her maintenance and for that of the 
other members of the family. On the 18th 
of October 1372 Parichit sold the same village 
tothe grandfather and grand-uncle of the 
plaintiff-appellant. In 1876 Rani Dalaiya, one 
of the daughters-in-law of Musammat Bari 
Dulaiya, sued Dewan Parichit and his trans- 
feree for a declaration that she was entitled 
to remain in possession of the land excepted 
from the sale of 1847 and that she was 
not liable to pay revenue in respect of that 
land. Her claim was resisted on various 
grounds; but it was decreed by the Court. 
She and Musammat Nanhi Dulaiya, another 
daughter-in-law of Musammaét Bari Dulaiya, 
executed a Will in favour of Sukh Singh 
bequeathing 196 bighas of land in question 
to him. The two ladies died and Sukh Singh 
entered into possession. After his death his 
sons Jangjit Singh and Kalyan Singh obtained 
possession of the said land and are still in 
possession of it. The said land was not 
shown in any of the Settlements except the 
last as liable for payment of revenue, but 
somehow at the last Settlement a sum of 
Bs. 80 was shown as the revenue payable 
in respect of the said land. The plaintif- 
appellant taking advantage, no doubt, of the 
entry in the last Settlement, instituted the 
auit out of which this appeal has arisen 
against Jangjit Singh and Kalyan Singh for 
the recovery of revenue. The claim was 
resisted on the ground thatno revenue was 
payable on the land. The first Court decreed 
thé claim. On appeal the learned District 
Judge remanded the case for trial ofa fresh 
issye and on receipt of the finding on the issue 
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thug remitted accepted the appealand dis- 
missed the claim. The plaintiff has some up 
in second appeal to this Court and challenges 
the decree against him on three points. 
He contends that it has not been shown 
that the transfer in favour of Sukh Singh 
was a legal and valid transfer. The genuine- 
ness of the Will in favour of Sukh Singh is 
not disputed. The contention is that the 
land was reserved by Musammat Bari Dulaiya 
for her own maintenance and forthe main- 
tenance of the ladies of the family. Musam- 
mat Bari Dulaiya isdead as also her daughter 
and daughters-in law. The daughters-in- 
law could not, therefore, convey any interest 
to Sukh Singh by executing a Will in his 
favour. The point now raised was never 
raised in the Courts below. Moreover, it 
may be that Musammat Bari Dalaiya and her 
daughters-in-law described the land excepted 
from the sale as the land reserved for 
maintenance; but ib was never said at any 
time that the said land was to remain revenue- 
free only forthe lifetime of Musammet Bari 
Dalaiya and other ladies of the family. The 
next contention is that under saction 158 
of the Tenancy Act the land in question is 
liable to revenue. I do not think that sec- 
tion 158 is applicable to the case. Under 
that section under certain conditions the 
Revenue Court is empowered to declare the 
holder of the land to be its proprietor and 
to determine revenue upon it. The said sec- 
tion lays down the procedure to be followed 
in certain cases. Inthe present case no relief 
has been sought by any of the parties under 
that section. The last contention is based 
on section 93 of the Land Revenue Act. 
It is said that as revenue has been assessed 
on the land in question by the Revenue 
Court and no objection was taken at the 
time by the respondents, they are liable to 
pay the revenue. I do not think this argu- 
ment is sound. The question is not whether 
revenue should or should not have been 
assessed on the land in question, but whether 
the respondents who are in possession of it 
are liable to pay revenue They are entitled 
in the papers as malikanadars and it has been 
decided between the predegessors-in-title of 
both the parties that the holder of the land 
will not have to pay revenue. The plaintiff, 
therefore, cannot claim any revenue from the 
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defendants-respondents. The appeal fails and 


is dismissed with costs.” 


Mr. Peary Lal Banerji, for the Appellant. 
Mr. Braj Nath Vyas, for the Respondents. 


JUDGMENT.—This appeal arises out of 
a suit brought under section 159 of the 
Tenancy Act by a lambardar, alleging that 
the defendant is Hable for his proportion of 
Government revenue paid by the lambardar, 
It appears that in the year 1872 the pre- 
decessors-in-title of the defendants sold the 
whole village, which included 196 bighas. 
These 196 bighas, it is alleged, were retained 
out of the sale “fon the maintenance of the 
vendor.” From the year 1872 right up to 
the present time it seems that the owner 
of the rest of the village has always paid 
the entire Government revenue. It is con- 
tended from this circumstance that there 
must have: been an agreement that the 
196 bighas should be held free of Govern- 
ment revenue as between the owners of 
the 195 bighas and the owners of the rest 
of the village. Ofcourse so far as Govern- 
ment were concerned, the entire village 
(including the 196 i&ghas) was liable for 
Government revenue. In the case of Sri 
Thakurjt Maharaj v. Lachmi Narain (1) 
the facts were very similar, except that 
in that case the agreement as to Govern- 
‘ment revenue was expressly stated, while 
in this case it can only be inferred from 
the fact that the owners of the 196 bigkas 
have not been in the habit of paying it. 
A learned Judge of this Court held that 
notwithstanding the agreement the lambardar 
was entitled to sue for the contribution 
of Government revenue. The same learned 
Judge in Ram Gobind v. Sri Thakurji Maharaj 
(2) decided to the same effect. In the 
case of Ali Husain v. Hakim-ul-lah (3) a 
Bench of two Judges, which included the 
Jearned Judge from whose decision the 
present appeal bas been preferred, held that 
an agreement of the kind wds void urder 
Regulation XXXI of 1803. In deciding 
the present case the learned Judge of this 
Court seems to have thought that there 
had been a decision between the predecessors- 


(1) 19 Ind.’ Cas, 67; 11 A. L. J. 212. 
(2) 19 Ind, Cas, 126; 11 A. L. J. 231. 
(3) 33 Ind, Cas, 187; 14 A. L. J. 266; 88 A. 280, 


INDIAN CASES, 


646 


in-title 
in-title 


of the plaintiff and the predecessors- 
of the defendant that the owner 
of this 196 bighas was not liable to pay 
revenue. A perusal of the judgment in that 
case shows that the decision was that 
the owner of the 195 beghas was not 
liable to pay vent, not that he was not 
liable to pay revenue.’ We think that we 
must follow the rulings to which we 
have referred. We think at the same time 
that as this suit has been brought for 
the recovery of Government revenue for 
the first time since the year 1872, the 
plaintiff should abide his own costs in 
all Courts. We accordingly allow the 
appeal, set aside the decree of this Court 
and of the lower Appellate Court and 
restore the decree of the Court of first 
instance, with this modification that we 
direct thatthe parties do abide their own 
costs in all Courts. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 
LETTERS Patent APPEAL No. 60 or 1916, 
danuary’19, 1917. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. O. Banerji, Kr, 
GOPAL DAS—PLAINTIFE-—ÅPPELLANT 
Versus 
DURGA SINGH AND anotaer—Derrenpants 


— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 82—Mort. 
gage—Contribution to mortgage-debt—Rateable liability, 

Two properties T and A were mortgaged to tho 
.predecessor-in-title of the plaintiff, who had also a 
prior mortgage on property T, Plaintiff sued on the 
prior deed and in execution of his decree purchased: 
T. He then sued onthe subsequent mortgage for 
the sale of property A: ; 

Held, that the liability of property A was to be 
ascertained by finding the value of property A and 
the value of property T, but from the value of pro- 
perty T should be deducted the amount of the 
liability of property T under the carlier mortgage 
and that property A would then be liable rateably 
for the second mortgage having regard tu its own 
value and the value of property T after the deduction 
aforesaid. [p €50, col. 2.) 
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Appeal, under sestion 10 of the Letters 
Patent, from a judgment of Justice Sir 
George Edward Knox, dated the 16th May _ 
1916, x 

FACTS.—One D. owned some property in 
villages T and A. In 1888 he mortgaged pro- 
perty T to G. and in 1896 helagain mortgaged 
properties T and A to G. G. made a gift of 
the two deeds to the plaintiff. 

The plaintiff sued on foot of the first mort- 
gage, obtained a decree and purchased the 
property himself for Rs. 417, In the mean- 
time property A was sold by the mortgagor 
to the defendant. The plaintiff instituted the 
present suit on foot of the second mortgage. 
A statement was recorded before the 
Court of first instance to the effect that the 
original values of the two properties Tand A , 
were Rs. 800 and Rs. 500 respectively. The 
plaintiff's claim was partly decreed and pro- 
perty A was held liable for an amount in 
proportion to its value. The lower Appellate 
Court dismissed the whole suit, on the ground 
that the plaintiff having purchased property 
T of the value of Rs. 800 for Rs. 417 only he 
had no right to bring property Ato sale. On 
appeal the decree of the lower Appellate Court 
was confirmed by Knox, J. 

The plaintiff went up in Letters Patent 
Appeal. 

Mr. Lakshmi Narayan, for the Appellant, 
contended that the mere fact that the 
plaintiff had purchased one of the proper- 
ties on foot of a prior mortgage was not 
sufficient, in the absence of fraud, to exonerate 
the second property from all liability in res- 
pect of the secord mortgage. The position 
of the plaintiff was the same as that of a 
stranger. Section 82 of the Transfer of Pro- 
perty Act exactly covered the present case. 

a relied on Bisheshur Dial y. Ram Sarup 
(1). 
Mr. Sital Prasad Ghosh, for the Respondents, 
supported the judgment of the lower Appel-- 
late Court: 

JUDGMENT.—It seems to us absolutely 
clear in the present case that the decree of 
the Court of first instance should be affirmed. 
Two properties were mortgaged to the pre- 
decessor-in-title of the plaintiff. (We will call 
the properties “T” and “A”). Property T 
had already been mortgage! to the same 


mortgagee in the year 1883. A suit was 
(1) 22 A. 284; A, W, N, (1900) 63; 9 Ind. Dec, 
(xN. s ) 1221, 
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brought on foot of the first mortgage and 
property T was.sold and purchased by the 
plaintiff or his predecessor-in-title. The pre- 
sent suit was subsequently instituted on foot of 
the second mortgage for the sale of property 
A. The question was, what was the liability 
of property A? The Court of first instance 
gave a decree for a rateable part of the 
amount of the second mortgage, having regard 
to the respective values of property T and 
property A. The defendants appealed and 
the lower Appellate Court, after considering 
what was the price paid by the plaintiff or 
his predecessor for the purchase of property 
T, dismissed the plaintilf’s suit. A learned 
Judge of this Court affirmed the decree of the 
lower Appellate Court. We think that the 
decision of thelower Appellate Court was 
clearly wrong and that the price paid by the 
plaintiff for property T was quite immaterial. 
The law as torights under the two mortgages is 
very clearly set forth in section &2 of the 
Transfer of Property Act. The liability of 
property A was to be ascertained by finding 
the value of property A and the value of pro. 
perty T, but from the value of property T 
should be deducted the amount of the liability 
of property T under the earlier mortgage. 
Property A would then be liable rateably for 
the second mortgage having regard to its 
own value and the value of property T after 
the deduction aforesaid. lt is quite clear 
from what we have stated that if the decree 
of the first Court was wrong at all, it was 
wrong in allowing the plaintiff too little and 
not. too much. We allow the appeal, set 
aside the decree of the learned Judge of this 
Court and also of the lower Appellate Court 
and as the case was decided on a preliminary 
point, we remand the case to the lower 
Appellate Court with direetions to re-admit 
the appeal upon its original number on the 
file and proceed to hear and determine the 
same according to law having regard to 
what we have said. Costs here and hereto- 
fore will be costs in the cause. 
Appeal allowed; Case remanded. 
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MADRAS HIGH COURT. 
Sroonn CivIL Arrear No. 1068 or 1914. 
; July 13, 1916. 
Present:—Mr. Justice Oldfield and 
Mr. Justice Sadasiva Aiyar. 
THARAKKAL VARIYATH BROMA 
MENON alias MOOPPIL WARRIAR, 
KARNAVAN AND MANAGER OF 
THARAKKAL TARWAD (pean) AND 
otanrs— DeFENDANTS—APPELLANTS 
. VETSUS 
KARIAMBAT BAMBLASSERI 
SANKUNNI MENON AND oraeas— 


PLAINTIFFS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 189 —Mort- 
gage~Lease by mortgagee—Redemption—Tenancy, 
determination 
Tenants’ Improvement Act (I of 1900), ss. 5, 6. 

The cause. of action under Article 189 of the 
Limitation Act, in cases to which the Malabar 
Tenants’ Improvement Act applies, does not arise 
till the tenant has been paid the value of improve- 
ments, < 


Kummatha Vittil Kunhi Kuthalai Haji w. Antoni 
Goveas, 19 Ind. Cas. 563; (1918) M. W. N. 339; 
13 M. L. T. 350; 24 M. L J. 472, followed. 


Plaintiff mortgaged his land to A, who leased it to 
the defendant. Plaintiff subsequently redeemed the 
land and more than twelve years after sued to eject 
the defendant: 


Held, that the lease in favour of the defendant was 
not determined by the mere fact of redemption and 
the suit was, therefore, not barred by limitation, 


Second appeal against the decree of 
the Court of the Temporary Subordinate 
Judge, Palghat, in Appeal Suit No. 726 
of 1912, preferred against that of.the Dis- 
trict Munsif, Manjeri, in Original Suit No. 
22 of 1911. 


Mr, T. Broman Unni, for the Appellants. 


Mr. O. Madhavan Nair, for the Respond- 
ents. 


JUDGMENT.—The second appeal has 
been argued only on the ground that 
the lower Courts erred in their disposal 
of the 7th and 5th ‘defendants’ plea of 
limitation, that plaintiffs should have sued 
within twelve years of 1895, when Pokker’s 
tenancy is alleged to have been de- 
termined on the redemption of the 
“mortgage to his lessor. We concur in 
the lower Courts decision in plaintiff’s 
favour. This Court held in Second Appeal 


No. 841 of 1914 that in similar circum- 
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stances a lease was not determined on 
redemption of the lessors mortgage, and 
we agree with tbat decision. We also 
agree with the decision in Kummatha 
Vettel Kunht Kuthalat Haji v, Antoni 
Goveas (1) that the cause of action ina suit 
covered by Article 139 of the Limita- 
tion Act does not arise until the value of 
improvements has been paid, if any is 
claimed. That is sufficient’ for thé decision 
of the second appeal, which fails and is 
dismissed with costs. A 


Appeal dismissed. 
V.R.P. 


(1) 19 Ind. Cas. 583; (1913) M. W. N.389; 13 M. L 
T. 850; 24 M. L. J. 472, 


ALLAHABAD HIGH COURT. 
Second Civit Appsat No. 1789 or 1914. 
February 12, 1916. 
Present:—Sir Henry Richards, Krt., Chief 
Justice, and Mr, Justice Rafique. 
UTTAM SINGH AND anoTHER— 
DerenpaNts——APPELLANTS 
versus 
HUKAM SINGH AND OTHERS — 


PLAINTIFES— RESPONDENTS. 

Evidence Act (I of ì872), s6. 68, 69—Morigage-deed 
—Egecution- Evidence of attestation—Presumption. 

Where it is proved that all the attesting witnesses 
of a mortgage-deed are dead, that the attestation 
of two of them is in their handwriting and that the 
signature of the person executing the deed isin the 
handwriting -of that person, there is a presumption 
of the due execution of the deed which it lies upon 
the other side to rebut. [p. 652, col. 1.] 


Wright v. Sanderson, Sanderson In re, (1884) 9 P. 
D. 149; 53 L. J. P. 49; 50.7. 769; 32 W. R. 660; 
48 J. P. 180, referred to. 


Second appeal from a decree of the Dis- 
triot Judge, Aligarh, 


The Hon’ble Dr. Tej Bahadur Sapru and 
Mr. Gulzari Lal, for the Appellants. 
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Dr. Surendra Nath Sen and Mr. Harnandan 
Prasad, for the Respondents. 


JUDGMENT. —This appeal arises out of 
a suit on foot of a mortgage. The only 
question which we have to decide in the 
present appeal is as to whether or not 
the lower Appellate Court was justified in 
holding that the mortgage had been proved. 
Section 59 provides that a mortgage can 
only be effected by a registered instrament 
signed by the mortgagor and attested by 
at least two witnesses. Section 68 of the 
Evidence Act provides that “ifa document 
is required by law to be attested, it 
shall not be used as evidence until one 
attesting witness at least has been called 
for the purpose of proving its execution 
if there be an attesting witness alive, 
and subject to the process of the Court 
and capable of giving evidence.” Section 
69 provides: “If no such attesting witness 
can be found, or if the document purports 
to have been executed in the United 
Kingdom, it must be proved that the 
attestation of one attesting witness at least 
is in his handwriting, and that the 
signature ‘of the person executing the 
document is in the handwriting of that 
person.” In the present case it was proved 
and admitted that all the attesting witnesses 
were dead. A witness was called who 
proved to the satisfaction of the Court that 
the attestation of two of the attesting 
witnesses was in their handwriting. It 
was also proved that the signature of the 
person executing the document was in the 
handwriting of that person. It is contended 
that this was not sufficient proof and that 
it was necessary to produce some witness 
(though not an attesting witness) who 
would be able to state that the mortgage 
was in fact executed by the executant in 
the presence of the attesting witnesses. 
We think that there is no force in this 
contention, Once it was proved that the 
. witnesses were dead, the evidence on the 
record (if believed) would be sufficient 
to prove the mortgage. Onde this évidence 
was given, there was a presumption of the 
due execution of the document which it lay 
upon the other side to rebut [see Wright 
v. Sanderson, Sanderson, In re (1)!, We think 


(1) (1884) 9 P. D. 149; 53 L.J. P. 49 501. T. 
769; 82 W. R. 560; 48 J. P, 180, 


INDIAN OASES, 


[1917 


the decree was correct and should be affirmed, 
We dismiss the appeal with costs. 
Appeal dismissed. 


PUNJAB CHIEF COURT. 
First CiviL Aprpeap No. 108 or 1914. 
April 15, 1916. 
` Present:—Sir Donald Johnatone, KT., 
Chief Judge, and Mr. Justice Shadi Lal. 
UDHO-RAM— PLAINTIFF —APPELLANT 
versus 
MEHR CHAND AND orasrs—Derenpants— 


RESPONDENTS. 

Hindu Law— Will, construction of —Fequest, absolute, 
with gift over in case of death of legatee, effect of. 

In a Hindu Will the words “shall be malik” import 
the bequest of an heritable and alienable estate, 
unless the context indicates a different intention, and 
clear and unambiguous dispositive words are not to 
be controlled or qualified by any general expression 
of intention. [p. 654, col, 1.] 

Lalit Mohun Singh Roy v. Chukkun Lal Roy, 24 C. 
834 (P.C.); 24 I. A. 76; 1 C. W. N. 387; 7 Sar. P, U. 
J. 155: 12 Ind. Dee. (x, s.) 1224, followed. 

Tripurari Pal v. Jagat Tarini Dagi, 17 Ind. Cas, 
696; 40 C. 274; 170. W. N, 145; 13 M. L.T. 1; 170C. 
L. J. 159; (1913) M. W. N. 34; 15 Bom. L. R. 72; 401, 
A. 37, Sures Chandra Palit v. Lalit Mohan Dutta, 
81 Ind. Cas, 405; 22 OC. L.J. 316; 20 C. W. N. 46%; 
Nistarini Debya v. Behari Lal Mokhopađhya, 27 Ind, 
Cas. 289; 19 C. W. N. 52, referred to. 

Chukkun Lal Roy v. Lolit Mohan Roy, 20 O. 906; 
10 Ind. Dec, (x. s.) 609, Ram Chand v. Dewan Chand, 
13 Ind. Cas. 671; 99 P. L. R. 1912; 65 P.R. 1912; 
209 P. W. R. 1912, distinguished. 

A certain Will gavo certain property to two 
brothers, Baga Ram and Tirath Ram, in equal shares, 
saying they shall be malik and kabiz thereof, and 
then weni on to provide:— 

“The share of Tirath Ram (in the estate) shall be 
entrusted to Baga Ram as he, Tirath Ram, is subject 
to fits of epilepsy. In case he dies on account of the 
said disease, his wife shall be entitled to maintenante 
allowance and all the brothers shall be owners of his 
property in equal share”; 

Held, that the words “in case he dies” in the Will 
must beconstrued as meaning “in case he dies without 
issue before me” and that, therefore, Tirath Ram’s 
son was entitled to succeed to his father’s share 
under the Will. [p. 653, col. 2] 


First appéal from the decree of the 
Additional District Judge, Lahore, dated 
the 23rd October 1913. 
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Mr. Tirath Ram, for the Appellant. 


Messrs. Santanam, Salim, Ahmad Din and 
Gobind Ram, for the Respondents. 


JUDGMENT.—The general facts of the 
case have been stated by the learned Sub- 
ordinate Judge in his judgment under appeal 
and néed not be repeated here. The case 
has been decided against the plaintiff upon 
the first issne:— i 

Is plaintiff, as the son of Tirath Ram, 
entitled to a half share in the houses Nos. 
5 to 8 mentioned in the Will under the 
terms of the Will executed by Beli 
Ram on the 19th Desember 1894? 


The finding is that Baga Ram and Tirath 
(whole brothers) were members of a joint 
Hindu family; that tbis has not been.pleaded 
by plaintiff, who claims by inheritance his 
father’s shara in the property left by the 
grandfather Beli Ram; that the Will left a 
share to Tirath Ram no doubt but went 
on to say that on the death of Tirath 
Ram that share should revert to all the 
brothers; and that, therefore, plaintiff, who 
relies on that Will, can take nothing. 


Plaintiff in appeal contests this construc- 
tion of the Will and asks for a decree; and 
after examining the Will and giving due 
consideration to surrounding circumstances, 
ave are constrained to hold that the lower 
Court has fallen into error. 

The Will is dated 19th December 1894. 
Testator then died*, and some two anda 
half years later Tirath Ram begota son, 
the plaintiff, and died ten months later. The 
share left by the Will to Tirath Ram is 
now with the sons and widow of Baga Ram, 
Tirath Ram’s whole brother, who is also 
dead. In our opinion the Will does not 
disinberit Tirath Ram’s son, It will be 
found at pages 4 to 7 cf the paper-book. 
It gives certain property (not in suit) to 
the half brothers of Baga Ram and Tirath 
Ram, and gives other property to Baga 
Ram and Tirath Ram in equal shares, saying 
they shall be maltk and kabiz thereof. Then, 
after making certain minor provisions regard- 
ing the marriage expenses of the aforesaid 
half brothers and a daughter, if goes on 
thus:— 





b Apparoutly in 1895 or 1896. 
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“The sum of Rs. 100 in cash should be 
given to Tirath Ram at the time of the 
ritan ceremony and the share of Tirath 
Ram (in the estate) shall be entrusted 
to Baga Ram as he, Tirath Ram, is 
subject to fits of epilepsy. In case he 
diest on account of the said disease, his 
wife shall be entitled to maintenance 
allowance and all the brothers shall be 
owners of his property in equal shares. 
Baga Ram shall realise the rent, etc., of the 
houses” and shall receive remuneration for 


. his trouble. 


We have no hesitation in accepting 
plaintiff’s interpretation of the meaning of 
the above and of the real wishes of the 
testator, namely, that the words “in case 
he dies” is “in case he dies without issue 
before me.” If we take the words to be 
unqualified and to cover death at any time, 
if, inshort, we take the words as meaning 
merely “after his death,” a number of 
anomalies arise which may be stated thus:— 


(a) Tirath Ram, surviving his father, 
would become on the latter’s death at once 
half owner with Baga Ram in certain 
property. On Tirath Ram’s subsequently 
dying, his widow would have the ordinary 
rights of a Hindu widow, that is to say, 
she would have a life-estate in Tirath 
Ram’s property. Why should the testator 
go out of his way to deprive her of possible 
independence and of her ordinary legal- 
rights by providing that she should have 
maintenance merely Y” 


(b) Similarly, if Tirath Ram should 
survive his father and then die, aecording 
to Hindu Law Baga Ram, his whole brother 
undivided, would succeed to his estate in 
preference to, and net along with, the half- 
brothers. Why should Beli Ram have 
ordained this injury to Baga Ram, whom 
he declares in the Will to ba the manager 
and sarbara of the family ? 


(e) No doubt Beli Ram knew Tirath 
Ram was suffering from epilepsy, but this 
is not an incurable disease and further it 
does not preclude a man from marrying 
ard having offspring. This is common 
knowledge. Beli Ram must have known 
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that Tirath Ram might have a son, and 
no reason has been shown why he should 
wani to disinherit such a son. 

It is clear that all these anomalies 
disappear if the provisions regarding the 
effect of Tirath Ram’s death are taken as 
intended to come into force only if Tirath 
Ram should die before the testator and 
should leave no son. There is also much 


force in plaintiff's argument that the 
attitude of the half-brothers tells in his 
favour. They have not contested plaintiff’ s 


claim or even asked to be made parties, 
and in the joint mortgage-deed, Exhibit 
P-10 (page 1), as well as in other docu- 
ments not printed, they have shown that 
they have treated plaintiff as on the same 
footing with the other cousins. 


On the other side Mr. Salim lays 
stress on three features of the Will, viz., 
that Baga Ram was to have charge of 


Tirath Ram/’s share showing, according to 
the learned Counsel, that the latter was 
really given only maintenance and that on 
the death of Tirath Ram his 
share was to go to all the brothers, showing 
that Beli Ram never contemplated Tirath 
Ram’s becoming owner at all; that Tirath 
Ram’s widow was to get maintenance as 
a charge on the property. There is a 
certain plausibility in the first and second 
of these points, but we think the views 
we have stated above do more satisfactorily 
‘dispose of the difficulties and ambiguities 
of the Will. 


_ Cases of this sort depend upon their 
own peculiar facts, but, as Counsel on both 
sides bave quoted authorities, we may 
notice them briefly. In Lalit Mohun Singh 
Roy v. Chukkun Lal Roy (1) it was 
explained inter alia that in a Hindu Will 
the words “shall be malik” import the 
bequest of an heritable and alienable estate, 
tinless the context indicates a different 
intention, and that clear and unambiguous 
dispositive words are not to be controlled 
or qualified by any general expression of 
intention. i ` 

In Tripurari Pal v. Jagat Tanni Dasi (2) 


(1) 24 O. 834 (P. C.) 24 I. A.76; 1 C.W. N. 387; 7 
Sar. P. C. J. 155; 12 Ind. Dec, (N. s.) 1224, 

(2) 17 Ind. Cas. 696; 40 C. 274; 17 O. W. N 145; 13 
M. L. T. 1; 170. L.J. 159; (1913; M. W. N. 34; 15 
Bom. L. R. 72; 40 I. A. 37. 
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it was ruled that the words in a Will “my 
present. begotten son will be shebazt’’ was 
an absolute gift to that son on attaining 
majority and was not sut down by what 
followed, whioh merely provided for the 
contingency of his dying asa minor. 

Sures Chandra Palit v. Lalit Mohan Dutta 
(3) is a case in which the meaning of 
malik as stated in Lalit Mohun Singh Rey 
v. Chukkun Lal Roy (1) is again affirmed, 
and the view of the law stated in Tripurart 
Pal v. Jagat Tarini Dasi (2) is again 
adopted; and as to construction of Hindu 
Wills our attention is drawn to Mayne, 8th 
Edition, page 589, the remarks in which 
seem to us sound and correct. 

Lastly, we have the valuable ruling of the 
Calcutta High Court in Nistarini Debya v. 
Behari Lal Mokhopadhya (4), where it was laid 
down that the ordinary rule of construction 
where the testator has given an absolute 
gift to a legatee and then has made a gift 
over simpliciter on a contingency of death, 
is that he was referring to death before the 
period of distribution, which, we take it, 
would ordinarily be upon decease of testator. 

On the other side Mr. Salim refers us 
to Chukkun Lal Roy v. Lolit Mohan Roy 
(5), in which it is shown that in certain 
circumstances the use of the word malik 
in a Will may, by reason of the general 
tenor of tbe Will, not mean absolute owner. 
No one denies this. Also to Punjab case 
of Ram Chand v. Dewan Uhand (6), in which 
the facts were peculiar and it was laid 
down that in interpreting a Will the docu- 
ment must be considered as a whole. 

For these reasons we find on the first 
issue in favour of the plaintiff-appellant. 
We accept the appeal and remand the case to 
the Court below for re-trial under Order XLI, 
rule 23, Civil Procedure Code. Stamp on ap- 
peal will be refunded. Other costs will be 
costs in the cause. 

Appeal accepted; Case remanded. 

(3) 81 Ind. Cas. 405; 22 C. L. J. 316; 20 0. W. N. 
463. 

14 27 Ind. Cas. 239; 19 ©. W. N. 52. 

(5) 20 C. 906; 10 Ind Dec. (N.s. 609. 

(6) 13 Ind. as 571:!9 P. L. R. 1912; 65 P. R. 
1912; 209 P. W. R. 1912. 
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MADRAS HIGH COURT. 
Seconp Urvit Appeats Nos. 41 ann 42 
cr 1915. 

December 12, 1916. 
Preseni:—Mr. Justice Oldfield and 
Mr. Justice Phillips. 
HARIHARA MANGALATH KIZHUR 
VARIATH TARWAD KARNAVAN AND 
MANAGER, ACHUTHA VARIAR 
— Derenpant IN O. S: 515 or 1911 AND 
Puarstire IN O. S. 542 or 19ll—APPELLANT 
IN BOTH 
Cersus 


KATAPRATHA KATH THEKKETHIL 

- IBRAYAN KO PTI—~Puainrivr— 

Rusponpent IN S. A. No, 4l of 1915 

KATAPRATHA KATH THEKKETHIL 

IBRAYAN KUTTI AND orgsrs— 

Derenpants— RESPONDENTS IN 8. A, No, 42° 
; or 1915. 

Malabar Law-—Mortyage, usufructuary, and lease, 
simultaneous execution of— Kanom and verumpattam, 
tenancies under —-Tome-barred rent, set-off of, right of, 
aguinst improcvements— Decree for redemption, whether 
bars decree fur possession in connected claim by mort- 
gayee — Malabar Compensation. for Tenants’ Improve- 
menis Act (I of 1900), s. 6—Redemplion suit —Coats, 
right of mortgagee to. 

Under Malabar Law, a Jandlord, in proceedings 
in ejectment, may sct off all arrears of rent, includ- 
ing those that have become time-barred, against 
tho value of improvemonts payable by him, whether 
the tenant holds under a kanom or a verumpatam 
(simple lease). [p. 657, col. 1.] 

Achuta v, Kali, 7 M. 645; 2 Ind Dec. (x. s.) 962; 
Kanna Pisharodi v. Kombi Achen, 8 M. 381; 3 Ind. 
Dec. (x. s.: 261; Unnian v. Ruma, 8 M, 415; 3 Ind. 
Dec. (N. s.) 284; Eressa Menon v. Shamu Patter, 21 M. 
188; 7 Ind. Dec, (N. s.) 454; Pumpaliya Vengalia v. 
Kunhamina, 25 Ind. Cas. 704, referred to. 

A decree in ejectment is in effect a settlement 
of accounts betwoen the landlord and the tenant. 
[p .656, col. 2.] ` 

A mortgagee is ordinarily entitled to costs in a 
redemption suit unless he forfeits his rights thereto 
by laches. [p. 657, cul. 2.3 

In 1874, A mortgaged with possession certain lands 
to B. A, however, simultaneously, executed a lease- 
deed and remained in possession. In 1880, A renewed 
the said mortgage by executing a fresh deed 
for the principal amount and arrears of rent and a 
fresh lease-deed for future rent. A having assigned 
his right to G, the latter sued B for redemption and B 
sued C for possession and for arrears of rent. B 
claimed to set off the arrears of rent inclusive of 
-the rent that was barred against the value of im- 
provements claimed by C C pleaded that rent for the 
period that was barred could not be set off. The lower 
Court passed a redemption decree but disallowed 
Bs claim for possession and barred rent: 


Held, (1) that the decree for redemption did not 
preclude a decree for possession in favour of the 
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mortgagee, as the latter would be seriously projudiced 
if the mortgagor failed to pay the mortgage money 
within time; [p. 656, col. 1.] 

(2) that the mortgage and the lease-deeds having 
been executed at the same time formed part of one 
transaction; [p. 657, col. 1.] 

(3) that the mortgagee was- entitled to a set off 
of even the time-barred rent, [p. 657, col. 1.3 


Abdullah Khan v. Basharat Hussain, 17 Ind. Cas. 
737; 85 A.48; 17 C. W. N. 283; 13 M. L. T. 182; 
(1913) M W. N. 131; 17 C. L. J. 312; 15 Bom. L. R. 
432; 25 M. L. J. 91; 40 E A. 31 (P. C.); Madhwa 
Sidhanta Onahini Nidhi v. Venkataramanujulu Naidu 
26 M 662; Altaf Ali Khan v. Lalta Prasad, 19 A, 496; 
A. W. N. (1897) 128; 9 Ind. Dec. (x. s.) 320; Chimman 
Lal v. Bahadur Singh, 23 A. 838; A. W.N. (1901) 95 
and Khuda Bakhsh v Alim-un-nissa, 27 A. 813; 1 À. 
L. J. 716; A. W. N. (1904) 273, referred to, 


Second appeals against the 
the District Court, South Malabar, in 
Appeal Suits Nos, 84 and €5 of 1913, 
preferred against those of the District 
Munsif, Ponnani,in Original Suits Nos. 515 
and 542 of 1911. 


decrees of 


Mr. O. V. Ananthakrishna Adyar, for the 
Appellants. 
Mr. C. Madhavan Nair, for the Respond- 


ents. 
JUDGMENT. 


Paitties, J.—Appellant in both these 
cases obtained an usufructuary mortgage 
of the suit lands in 1874 under Exhibit A. 
The lands were leased back to the mort- 
gagors and in 1880 appellant obtained a 
fresh mortgage, consolidating the old 
mortgage of Rs. 265 with a new charge 
for Rs. 100, which is stated to be the 
arrears of rent due by the mortgagors. This 
new mortgage-deed is Exhibit B, dated 
5th July 1880, on which date the lands 
were again leased to the mortgagors by 
Exhibit III. Subsequeutly the mortgagors 
assigned their interest to Ibrayan Katti 
(raspondent in Second Appeal No. 41 and 
Ist respondent in Second Appeal No. 42). 
The mortgagee now sues to recover 
possession of the properties with arrears 
of rert and Second Appeal No. 42 is the 
appeal in that suit. A subsequent snit 
was filed by Ibrayan Kutti for redemption, 
and the two suits were tried together. The 
lower Appellate Court disallowed appel- 
lant’s suit for possession and gave him 
a decree for only three years’ rent, whereas 
the redemption suit by Ibrayan Kutti was 
decreed. 
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Appellant’s prayer for recovery of posses- 
sion was disallowed, on the ground that 
a decree for redemption having been passed 
at the same time the mortgagor who was 
in possession as lessee should be allowed 
to remain in possession, but it is pointed 
out for appellant that he may be seriously 
prejudiced if the mortgagor fails to redeem 
the property by payment of the mortgage 
money within time. This is not seriously 
contested and Second Appeal No, 42 must 
be allowed to this extent and appellaut 
in Second Appeal No. 42 must have a 
decree for possession subject to his liability 
to be redeemed by Ist respondent. 

The chief point, however, for decision 
is, whether appellant is entitled to set off 
arrears of rent for more than three years 
against the value of improvements payable 
by him to his lessees, the original 
mortgagors. His claim is based on two 
grounds, (1) the right of a landlord under 
Malabar Law to set off all arrears of 
rent due, whether barred by limitation or 
not, against the amount, of compensation 
payable to the tenant, and (2) the mortgage 
and the lease of 5th July 1880 must be treated 
as one transaction and consequently when 
accounts are taken as between mortgagor and 
mortgagee, the claims of each party must 
be allowed irrespective of whether a suit 
to recover the amounts would be barred 
by limitation. As regards the first point 
it is well settled that when redeeming a 
kanom, the jenmi is entitled to set off any 
arrears of rent without regard to limita- 
tion against the kanom amount and value of 
improvements. [Vide Achuta v. Kali (1), 
Kanna Pisharodt v. Kombi Achen (2) and 
Unnian v. Rama (8).] In Eressa Menon v. 
Shamu Patter (4) it was held that so far 
as the right to the value of improve- 
ments goes, there is no _ distinction 
between a tenant under kanom and under 
verumpattan (simple lease) and that a land- 
lord can set off any rent due to him against 


(1) 7 M. 646; 2 Ind, Dec. (x. s.) 662. 
2) 8 M. 381; 3 Ind. Dec, (x. s.) 261, 
(3) 8 M. 415; 3 Ind. Dec. (N. s.) 284. 

G) 21M. 138; 7 Ind. Deo. (N. s.) 454. 
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the value of improvements. In that case, no 
doubt, the arrears of rent claimed were 
not barred by limitation, but it is question- 
able whether on principle the right under a 
kanom tenure can be distinguished from 
the right under a simple lease. As pointed 
out in Kanna Pisharodi v. Kombi Achen (2), 
‘By the custom of the country the kanom 
amount is looked upon as a security for the 
rent and on the expiry of the term an 
account is taken between the jenmi and the 
kanum holder....The jenmi has the right either 
tosue for the rent as it accrues due or to 
claim the enforcement of the security,..... f 
saa a Kan when the account be- 
tween “the parties i is ; adjusted. » Jt, however, 
very frequently happens that the kanom 
amount is merely nominal and considerably 
less than the annual rent reserved. If then 
the claim to arrears of rent could be enforced, 
in such a case, as against the value of 
improvements, it is difficult to see how the . 
case where the kanom does not exist, instead 
of being merely nominal, can be distinguished. 
Undoubtedly when parties reserve the settle- 
ment of items of cross claims untila par- 
ticular period, the items will be allowed or 
disallowed independently of the question 
whether a separate suit for their recovery 
would be barred by limitation, as for instance, 
in the case of a mutual, open and current 
aczount, or in the case of redemption of a 
mortgage. Under Malabar Law a tenant 
cannot be ejected until he has been paid 
the value of his improvements, and under 
section 6 (2) of Act I of 1900, in a suit 
for ejectment, the Court shall set off any 
sum of money due by defendant to plaintiff 
for rent or otherwise in respect of tke 
tenancy against the compensation payable to 
defendant; and section 6 (3) contemplates 
the alteration of the decree when ejestment 
actually takes place, owing to a change in 
the value of improvements or to the accrual of 
additional money due to the landlord for rent 
or otherwise. The decree in ejectment is in 
effect a settlement of accounts between the 
landlord and tenant. In Pumpaliya Vengalia v. 
Kunhamina (5), a landlord’s claim to the value 
of a tree wrongfully cut by the tenant was 
allowed to be set off against the value of 


(6) 25 Ind. Cas. 704, 
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improvements, although a snit for the same 
would have been barred at the date of eject- 
ment. It appears to me that the same principle 
should be applied to arrears ofrent. The fact 
that Ist respondent in a memorandum of 
objections, puts forward a claim to micha- 
varam and local cesses paid by him during the 
nine years before suit—a claim which could 
not be enforced in a separate suit by reason 
of the law of limitation—supports me in my 
conclusion that under Malabar Law a 
landlord may set off all arrears of rent for 
whatever period due, against the value of 
improvements payable by him. 


On the second point also, I think appel- 
lant should succeed. There is no doubt a 
finding by the lower Appellate Court that 
“there seems to be no doubt that the transac- 
tion evidenced by the lease Exhibit ITI is dis- 
tinct from the mortgage transaction evidenced 
by the mortgage amount Exhibit A,” and it is 
contended that this finding of fact cannot be 
impeached in second appeal, It is nobody’s 
case that the two documents A and 
III form one transaction, one being executed 
in 1874 and the other in 1880, It is not only 
the mortgage under Exhibit A that is sought 
to be redeemed but also the mortgage under 
Exhibit B. We, therefore, have to see whether 
Exhibit B and Exhibit III are parts of the 
same transaction. We have been referred to 
various similar cases as authorities, Abdullah 
Khan v, Basharat Hussain (6) and Madhwa 
Sidhanta Onahini Nidhi v. Venkataramanu- 
julu Naidu (7) and Altaf Ali Khan v. 
Lalia Prasad (8) on the one side, Chimman 
Lal v. Bahadur Singh (9) and Khuda 
Bakhsh v. Alim-un-nissa (10) on the other; 
but it is evident that the intention of the 
parties must be gathered from the facts of 
each case. It appears that when Exhibit 
A was executed, a lease, which is not pro- 
duced, was also exesuted. When the amount 
of the mortgage was increased by Rs. 100 
under Exhibit B, afresh lease was executed, 
the additional mortgage amount being the 


(6) 17 Ind. Cas. 787; 35 A. 48; 17 C. W. N. 233; 13 
M. L. T. 182; (1913) M. W. N. 131; 17 0. L. J. 818; 16 
Bom, L. R. 432; 25 M. L. J. 91; 40 I, A. 31 (P. 0.). 

(7) 26 M. 662. 


(8) 19 A. 496; A. W. N. (1897) 123; 9 Ind. Dec. 


(x. 8.) 320. 
(9) 23 A. 338, A. W, N. (1901) 95. 
(10) 27 A. 313; L A. L, J. 715; A. W. N. (190) 273, 
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arrears of rent due under the previous lease. 
Unless the respective leases and mortgages 
were intended to form parts of one and the 
same transaction, there was no necessity for 
the execution of the second lease. There is 
no provision for payment of interest on his 
money to the mortgagor, and consequently 
it would appear that the rent reserved was 
treated as interest and this would account 
for a new lease being executed when thé 
mortgage amount was increased. I, therefore, 
hold that Exhibits B and III form one 
transaction and on that footing, appel- 
lant is entitled to set off all arrears of 
rent in settling the accounts of the mortgage. 
I would, therefore, allow Second Appeal 
No. 42 with costs throughout and also 
the memorandum of objections with costs, 
which is not objected to by appellant provided 
that his appeal is successful, Second Appeal 
No. 41 relates only to costs, each party having 
been ordered by the lower Appellate Court 
to bear its own costs. A mortgagee is 
ordinarily entitled to costs ina redemption 
suit, . unless he forfeits his right thereto by 
laches. No doubt in Malabar, the question 
of compensation complicates redemption suits, 
but in this sase it is found that the mortgagor 
failed to deposit even the mortgage amount 
in full. Appellant is, therefore, entitled to 
his costs and the appeal must be allowed 
with costs. 

Time for redemption six months. 

OLDFIELD, J.—I agree and have nothing to 
add. 


Appeal allowed. ` 
Y.R.P. 


re ig ease i 
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PUNJAB CHIEF COURT. 

Seoonp Orvis Arrear No. 1101 or 1916. 

January 15, 1917. 

a Present:—Mr. Justice Broadway. 
SHAMS.UD-DIN—Pratntiryg—APPELLANT 
Versus 
GHULAM HASSAN AND oraers— 
Derenpants— RESPONDENTS. 

Punjab Pre-emption Act (I of 1913), s. 4—Pre- 
emption, right of—Sale of decree, construction of —Suit, 
maintainability of. 

One G obtained a decree for possession of certain 
land conditional on his paying Rs. 300 and being 
unable to pay the money sold the decree to the 
defendants together with all right, title and interest 
in the land regarding which the decree had been 
passed. The deed of sale was described as an 
tatikalnama: 

’ Held, that what was sold was not land or immove- 
able property but the right to obtain the property 
by compliance with the decree and that, thereforo, 
the sale did not give rise to a righi of pre-emption. 
Tp. 659, col. 2; p. 660, col. 1.] 
` Lashkari Mat v. Ishar 

134 P: L. R. 1902, followed. 

Jowala Sahai v. Ram Rakha, 78 P, R. 1896, referred 
to. 

Held, further, that the decree sold did nob create 
a judicial hypothec in favour of G and the sale was 
not, therefore, a sale of the equity of redemption so 
e give rise to a right of pre-emption. [p. 660, col, 
i 
Sher Singh v. Gobind Sahai, $ Ind, Cas. 410; 30 P. 
W. R.1909 and Bhawani Pershad v. Attar Singh, 68 
P. BR." 1894, distinguished. 


Second appeal from the decree of the 
District Judge, Mianwali, dated the 5th 
April 1916, reversing that of the Sub- 
ordinate Judge, 2nd slass, Bhakkar, dated 
the 30th November 1915, decreeing the 
claim. 


Dr. Gokal Chand Narang, for the Appel- 
lant. 
Mr. B. R. Puri, for Respondent No. 1. 


JUDGMENT.—Musammat Mehran, the 
mother of Ghulam Jafar, sold the land in 
dispute in this case to Shah Nawaz 
in 1908. Shah Nawaz sold it again to 
Dukh Bhanjan in 1910. In 1918 Ghulam 
Jafar sued the two vendees, challenging his 
mother’s right to sell the land and claim- 
ing possession. His suit was decreed on 
the lith January 1914, and on appeal by 
the vendees, the learned District Judge, 
while maintaining the desree for posses- 
sion, directed that Ghulam Jafar should 
pay the sum of Rs. 300 before getting 
possession—this order was passed on the 


Singh, 94 P. R. 1902, 
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28th June 1914. 

On the 12th July 1914 Ghulam Jafar 
executed a deed of sale in favour of Ghulam 
Hassan and Nur Muhammad, in accordance 
with which mutation was effected in Ghulam 
Jafar’s name on the 24th December 1914, 
and on the same day in the names of 
Ghulam Hassan and Nur Muhammad. 

On the 12th July 1915 Shams-ud-Din 
brought this suit claiming to be entitled 
to pre-empt the land, and his suit was 
decreed on the 30th November 1915. 

On appeal by the vendees Ghulam Hassan 
and Nur Muhammad, the District Judge 
held that the sale was sale of the decree 
only and not of the land, and that, therefore, 
no suit for pre-emption lay. He accordingly 
dismissed the claim of Shams-ud-Din with 
costs. 

Against this decision Shams-ud-Din has 
preferred this second appeal through Dr. 
Gokal Chand Narang and I have heard Mr. 
Bhagat Ram Pari on behalf of the re- 
spondents. 

The only point for determination is, 
whether the sale was a sale of the decree 
only or a sale of. the land. If it was 
the former then the appeal fails, if it 
was the latter then the case must be 
remanded for a decision on the other . 
points raised before the learned District 
Judge which have been left undecided. 
Mr. Puri relied on Lashkart Mal v. Ishar 
Singh (1), which ruling has been followed 
by the learned District Judge. Dr. Narang 
contended that this ruling was inapplicable 
and that Sher Singh v. Gobind Sahai (2) 
was an authority for holding that the sale 
was a sale of land. 

He argued that Ghulam Jafar had 
acquired a vested interest in the land by 
virtue of the decree, and had an immediate 
right to possession, on payment of the 
Rs. 300, without any further order of the 
Court; whereas in the case of a pre-emption 
decree a decree-holder has not only to pay 
the money within the prescribed period, 
but after such payment has to obtain a 
further order from the Court. Lashkari Mal 
v. Ishar Singh (1), being a case in which 
a pre-emption decree had been sold, he 


(1) 94 P. R. 1902; 134 P, L. R. 1902. 
(2) 4 Ind. Cas. 410; 30 P, W. R. 1909, 
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contended, had no bearing on the point 
before the Court. 

If I understood him aright his contention 
was that the decree in favour of Ghulam 
Jafar was a final one, and as such gave 
Ghulam Jafar a vested and complete interest 
in the land, and that even if it was the 
decree that was sold, the Jand passed 
under the sale, and the transaction was 
one which gaye his client a right to pre- 
empt. 

A further contention was that in any 
case the Rs. 300 must be held to be a 
charge on the land, and that a ‘sort of 
mortgage” was, therefore, created by the 
decree and the sale of the decree was the 
sale of the equity of redemption and so 

‘open to pre-emption, and reliance was 
placed on Bhawani Pershad v. Attar Singh 
(3). Finally it was contended that when 
mutation was effected in favour of 
the defendants-respondents, the transaction 
‘amounted to a sale and gave the right 
to pre-empt. This last contention cannot, 
in my opinion, be considered sound, A 
reference to the plaint shows that the 
claim to pre-empt is based on the deed, 
and I agree with Mr. Puri that the case 
must be decided on the allegations made. 
‘There was no averment that the mutation 
gave any rights to the appellant and I 
hold that tbe case must stand or fall on` 
the correctness or otherwise of the claim 
based on the deed of sale. Turning to 
the deed itself, it appears that the sale 
was to the effect that Ghulam Jafar having 
obtained a decree for possession of the 
land on payment of Rs. 300, and being 
-unable to pay this sum, he sold to the 
defendants-respondents this decree, together 
‘with all right, title and interest in the 
land regarding which the decree had been 
passed. The deed concludes by saying that 
-the decree had been transferred and it is 
‘deseribed as an ¢nétkalnama and not as 
a bainama, = = 


Mr, Puri contended that all legitimate 
means or devices could be resorted to in 
‘order to defeat the right of pre-emption, 
‘and that this device was resorted to in 
this case deliberately and with the 
intention of avoiding claims for pre-emption. 


(3) 68 P. R, 1884. 
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Now in Lashkari Malv. Ishar Singh (1) it was 
held that as under the provisions of section 
214, Civil Procedure Code (Order XX, rule 
14, of the present Code), a pre-emptor’s 
rights to or in the property do not accrue 
until he complies with the terms of the 
decree, the sale by the pre-emptor to a 
third party was merely a transfer of the 
right to obtain the property by compliance 
with the conditions of the decree, and not 
the property itself, and was not, therefore, 
a sale of immoyeable property subject to 
the right of pre-emption within the 
meaning of section 9 of the Punjab Laws 
Act. 

The Pre-emption Act now in force makes 
no difference in the law on this point, 
and it is only a sale, or transfer for consider- 
ation, of immoveable property that can form 
the subject of pre-emption. 

What is sold when a pre-emption decree 
is transferred is not land or immoveable 
property but a right to obtain the property 
by compliance with the conditions of the 
decree. 1 do not think Jowala Sahai v. 
Ram Rakha (4) lays down a different 
principle, and in any event Lashkari Mal v. 
Ishar Singh (1) is alater authority and one 
I would prefer to follow. 

Sher Singh v. Gobind Sahat (2) was not 
a suit for pre-emption and the present 
question did not arise in it in any form, 
thongh, no doubt, the litigation which culmi- 
nated in that suit commenced with a 
pre-emption suit. The plaintiff in that 
case kad sued, when a minor, for pre- 
emption of certain land and had obtained 
a decree. The pre-emption money had 
been paid into Court by the defendants 
who obtained possession of theland. Plaint- 
iff, on attaining majority, sued for posses- 
sion of the lands as owner, and obtained 
a decree conditional on his paying a specified 


sum to the defendants. He did not sue 
out execution of this decree, nor did he 
pay the money to the defendants. Subse- 


quently he sned the defendants for possession, 
by redemption, of the same land, together 
with certain other skamilat land, on the 
ground that the former decree in his 
favour “had created a charge in the nature 
of a mortgage.,....... on the land in suit 
in favour of the defendants.” 
(4) 78 P. R. 1896, 
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It was held that the said decree “was 
intended to create, and did create,... 
ee: a judicial hypothec and established... 
nak the relation of mortgagor and mortgagee, 
and ihatthe Jand decreed in the former suit 
was redeemable.” 

Dr. Narang claimed that this case was 
on all fours with the present one, and that 
the decree in favonr of Ghulam Jafar 
created a “judicial hypothec” and established 
the relation of mortgagor and mortgagee 
between Ghulam Jafar and Dukh Bhanjan, 
and that what the former transferred by 
the sale was the equity of redemption 
with regard to this “judicial hypothec”, 
and it was in snpport of this contention 
that he cited Bhawaai Pershad v. Attar 
Singh (3°. 

The sale cerlainly did not transfer the 
land as contended by Dr. Narang. The 
deed transferred the decree only, i. e., 
it gave the defendant-appellant the right 
to get the property by complying with 
the conditiuns of the decree. If then the 
sale was not a sale of the equity of redemption 
the appeal must fail, 

Now Sher Singh v. Gobind Sahat (2) 
was decided on the facts of that parti- 
eular case and is not an authority for 
holding that every decree for possession, 
conditional on payment of a specified sum 
of money, creates a "judicial hypothec,” 

The decree in the suit brought by Ghulam 
Jafar and sold by him was to the effect 
that “a decree for the possession of same 
land in plaintifi’s favour conditional on his 
paying Rs. 300 only to the defendant be 
and the same is hereby passed.” A refer- 
ence to the judgment shows that this Rs. 300 
was ordered to be paid as equitable compensa- 
tion. There is nothing to show that the 
defendant was held to have a charge on the 
property, as was the case in the ruling 
Sher Singh v. Gobind Sahat (2). 

In these cireumstances I am not prepared 
to hold that the decree.sold created a judicial 
hypothec and that what was sold was the 
equity of redemption. 


It seems to me that the view taken by 
the learned District Judge is correct and 
that it was only a decree that was sold—a 
decree which gave the purchaser a right to 
get the property by complying with the 
conditions it contained. 
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IT accordingly dismiss this appeal with costs. 
Appeal dismissed, 


CALCUTTA HIGH COURT. 
ÅPPEAL Frou ORIGINAL Decree No. 584 
or 1914. 

June 9, 1916. 
Present:—-Sir Lancelot Sanderson, Kr., 
Chief Justice, and Justice Sir Asutosh 
Mookerjee, Kr. 

KALI CHARAN SINHA~ PLAINTIFE— 
APPELLANT 
VETSUS 
ASHUTOSH SINHA ANDON HIS DEATH 
HIS LEGAL REPRESENTATIVE 
SUSHILABALA DEBI AND orsers— 


Derenpants— RESPONDENTS. 

Mesne profits, suit for—Defendant not actually in 
possession, liability of. 

A trespasser died while in wrongful possession of 
an estate, and two persons claiming to be his exe- 
cutors under Probate ofa forged Will continued the 
possession, until the Probate was revoked on the 
application of his heir who thereupon entered into 
possession The rightful owner got a deerce for re- 
covery of possession and mesne profits: 

Held, that the widow of the original trespasser as 
representing the estate of her husband was not liable 
for mesne profits for the period during which the so- 
called executors were in possession. [p. 663, col. 1; 
p. 665, col 1.] 

Per Mookerjee, J.---In an action for mesne profits, 
when the ground of the action isthe bare fact of 
possession, the defendant cannot be made liable for 
a period during which he was not in possession, in 
fact or in judgment of law, either personally or by 
agent or tenant. [p. €65, col. 1.] 

In such an action wrongful possession by the 
defendant is the foundation of his liability. [p. 665, 


-col, 2.] 


Stanynought v. Cosine, Barnes 456; 94 H. R. 1002; 
Holcomb v. Rawlyne, (1596) Cro. Eliz. 540; 78 E. R. 
786: Doe v. Harlow, (1888) 12 Ad. and E. 40 at p. 42; 
113 E. R. 724; 54 R. R. 523; Hunter v. Britts, (1818) 3 
Camp. 455: 14 R. R, 807; Burne v. Richardson, (1813) 
4 Taunt. 720; 14 R. R. 647; 128 E. R. 513; Girdlestone 
v. Porter, (1769) Woodfall L. and T. 653 (7th Ed.); 
Haradhun Dutia v. Joy Risto Banerjee, iL W.R, 441; 
Indurjeet Singh v. Baboo Radhey Singh, 21 W.R. 269; 
Abbas v. Fassih-ud-din, 24 C. 413; 12 Ind. Dec. (x.s.) 
943 Ishan Chandra Burdhan v. Ainuddin Mia, 5 C. W. 
N. 720; Churn Singh v. Rungoo Singh, 15 W. R. 221; 
Kishnanand v. Kunwar Partab Narain Singh, 111. A. 
88; 10 C. 785; 8 Ind. Jur. 335; 4 Sar. P.C. J. 551; 
Rafique and Jackson’s P. C. No. 80; 5 Ind. Dee. (n.s.) 
626, referredto. 


Appeal against the decree of the Subordi- 
nate Judge, Murshidabad, dated the 29th 
August 1914, 

Babus Dwarka Nath Chuckerbutly, Sarat 
Kumar Mookerjeeand Kali Kinkar Ohuckerbutty, 
for the Appellant. 
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Babus Mahendra Nath Roy, Biraj Mohan 
Mojumdar, Upendra Nath Bagchi, Nagendra 
Nath Sen ard Jatindra Nath Bagchi, for the 
Respondents, 

JUDGMENT. 

Sannerson, C. J—This is an appeal from 
the judgment of the Subordinate Judge of 
Berhampore, arising out of a reference with 
regard to mesne profits. 

The faets may be shortly stated as follows: 
—The plaintiff claimed a third share of an 
estate which was left by aman called Ram 
Lal Singha, and he brought asuit against a 
relation, who was called Shyama Charan 
Singha, to have it declared that after the 
death of a female relation called Bhagabati 
Barmania he would he entitled to a third 
share. It appears that Shyama Charan 
Singha had gone into possession of the 
whole of the estate about the year 1901. 
The plaintiff in that suit got a decree in 
the Court of first instance. There was an 
appeal tothe High Court, and the decree 
in favour of the plaintiff was upheld by 
the High Court in June 1905. Then there 
was an appeal by Shyama Charan to the 
Judicial Committee of the Privy Council 
and that appeal was not heard and decided 
until the year 1911, when the Judicial 
Committee of the Privy Council affirmed 
the decision of this Court, thereby deolar- 
ing, as I have already said, that the plaint- 
iff would be entitled to a third share of 
the estate after the death of Bhagabati 
Barmania. Before the decision of the Judicial 
Committee was given Bhagabati Barmania 
had in fact died, but the declaration was 
made in accordance with the prayer in the 
suit. Bhagabati died on the 3rd of Decem- 
ber 1905. Shyama Charan died on the 
lst of Apri] 1906 and he was supposed to 
“have left a Will, and under that Will two 
men called Ashn and Surendra were appointed 
executors ; and in June 1916, they obtained 
Probate of the Will, and remained in posses- 
sion of the property from that time until 
September or October of 1909, when the 
defendant in this case Kiranbala, the widow 
of Shyama Charan, applied to the Court 
and obtained revocation of Probate. It was 
declared by the learned Subordinate Judge 
in this case that Kiranbala was executrix. 
It was stated during the course of the 
argument that that was a mistake, and that 
she never was executrix, It was then ‘stated 
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that she was administratrix. It then turned 
out that she never applied for Letters of 
Administration and she was never appointed 
administratrix. She was the heir, and after 


“Probate of the alleged Will was revoked 


she went into possession of the estate, and 
was sued in this suit as representing the 
estate. I ought to have mentioned that the 
revocation of Probate was obtained on the 
ground that the Will was a forgery. 

This suit was commenced on the 29th of 
July 1907. Jt was brought against the 
executors of the alleged Will, Ashu, Surendra 
ard Satish, and it was also broaght against 
the defendant Kiranbala and two other 
ladies, The decree in the case was passed 
on the 27th of April 1911, after the decision 
of the Judicial Committee, which, as I have 
already mentioned, was given on the 14th of 
February 1911. After that decree there was 
no defence to this suit for possession brought 
by the plaintiff, and, therefore, a decree 
for possession was passed in favour of the 
plaintiff. Now no question arises with 
reference to the decree for possession. But 
in addition to the claim for possession, the 
plaintiff naturally made a claim for mesne 
profits in respect of the third share, from 
which he had been ousted from the date 
of the death of Bhagabati Barmania; and 
the decree was framed in this way: after 
decreeing possession of the property in favour 
of the plaintiff it went on as follows:—‘It 
is further ordered that the mesne profits 
of the immoveable propertics mentioned in 
Schedule (ka) of the plaint from the date 
of death of Bhagabati Barmania till the 
date of institution of this suit as well as 
the mesne profits from the date of institution 
of this suit till the date of recovery of 


possession of this property be enquired 
into and determined subsequently.” Now, 
the point arises in this way: Shyama 


Charan was in possession of this property 
from 1901. The date from which mesne 
profits are claimed is from 1905 when 
Bhagabati died. From that time until April 
1906, Shyama Charan was in possession. 
From April 1906 to October 1909, the 
executors under the forged Willof Shyama 
Charan were in possession. From October 
1909 to April 1911, the date of the 
decree, Kiranbala herself was in possession 
and Kiranbala does not dispute her liability 
fcr mesne profits in respect of the first period 
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rom December 1905 to April 1906, or in 
respect of the last period from O-tuber 1909 to 
April 1911. But she disputes her liability for 
mesne profits in respect of the second period, 
namely, from the Ist of April 1906 to the 
17th of October 1909. The learned Judge 
referred the question to the Commissioner 
to ascertain what were the mesne profits in 
respect of each one of those three periods, 
and after the Commissioner had made his 
report the learned Judge proceeded to discuss 
the question as to whether Kiranbala was 
Hable for mesne profits in respect of 
the second period. Now, it has been 
argued by Mr. Chuckerbutty on behalf 
of the appellant, first of all, that that 
point was really not open to the defend- 
ant Kiranbala, because, he said, the decree 
which was passed in April 1911 was to the 
effect that the plaintiff was not only to have 
possession, but the decree was a decree for 
mesne profits for the whole of the period 
from 1905 down to 1911, not.only against 
the defendants Nos. 2 to 4 but also 
against Kiranbala who never appealed, and 
the only question left open to be decided 
was the amount of these mesne profits. 

In my judgment I do not think that that 
is a right interpretation to put upon the 
decree. I think the words of the decree 
are pretty plain. I have read them once, 
and I will just refer to them quite shortly 
again: They are “that the mesne profits of 
the immoveable properties * * * # þe 
enquired into and determined subsequently,” 
I do mot think that means that the learn- 
ed Judge decided the liability of the 
defendants, but that he intended to leave 
the whole question open not only as regards 
the amount of mesne profits, but also a 


` 


regards the liability of the respective 
defendants: and, that conclusion, to my 
mind, is corroborated in a very material 


respect by the course of the proceedings. 
This point which has now been urged by the 
learned Vakil, as far as I can make out, 
was not taken before the learned Judge before 
the commission was issued or after the return 
of the Commissioner’s report; and if we refer 
to the judgment at page 143, it is clear that 
it could not have been taken, because there it 
is stated that the learned Vatil for the 
plaintiff argued that Kiranhala as the widow 
and sole heiress of Shayama Charan Singha was 
liable for mesne profits for the whole period 
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from April 1906 to October 1909, which was 
the period during which the so-called 
executors by virtue of the forged Will 
were in possession, because Shyama Charan 
Singha at first kept the plaintiff out of 
possession and the tortuous act begun by 
him was continued after his death by his 
executors and heir; and hence as there was 
one cause of action and not successive 
causes of action, the estate of the deceased 
Shyama Charan Singha wasliable forthe mesne 
profits, although the decree did not show’ that 
the estate of Shyama Charan Singha 
would be liable for wasilat. Itseems to me 
that the whole of that argument would 
have been entirely unnecessary if the 
plaintiff’s Vakil had then been relying 
upon the point that the plaintiff had already 
got a judgment against these defendants 


‘for mesne profits for the whole period and 


assessment of 


the only question was the 
I think 


those mesne profits. Therefore, 


that the first point which the learned 
Vakil has urged before us fails. i 

Then comes the second point. That 
point is this, that inasmuch ` as tbis 


defendant Kiranbala is now in possession 
of the estate, and represents the estate 
of Shyama Charan Singha, and inasmuch 
as Shyama Charan was the person who 
first ousted the plaintiff from his lawful 
rights, she must be liable for mesne profits 
during this particular period. | 

It is only necessary, in my opinion, to 
recapitulate the facts with reference to 
that period to show that that 
contention cannot ‘succéed. During that 
period the people who were in possession 


were people who turned out to be 
wrongdoers—- people who had no right 
to be in possession of that share— they 


were supposed to be executors undér the 
forged Will: and, even if this defendant, 
Kiranbala, is sued as representing the 
estate, I do not see how she can beniade 
liable for mesne profits, during a time 
when she was not in possession, and during a 
time when wrongdoers were in possession: 
The definition of “mesne profits” given in 
the Civil Procedure Code is in these words: 
“mesne profits of property means those 
profits which the person in wrongful 
possession of such property actually received 
or might with ordinary diligence have 
received therefrom.” How can it be said 
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that Kiranbala was the person in wrongful 
possession of -the property during the period 
in question? She herself certainly was not 
in possession. How can it be said that 
she was representing the .estate and in 
such capacity was in wrongful possession 
during that period? There was no continuity 
between her and the exeentors of the 
forged Will, and there was no connection 
between herself and them, except the 
fact that she was a relation of theirs. 
I am at a loss to understand how it can 
be said that because the executors who 
were wrongfully in possession and who 
had in reality nothing whatever to do 
with the estate, were in possession at 
that time, she can be held liable for 
mesne profits even though she does now 
represent the estate. For these reasons I 
think the learned Subordinate Judge was 
right when he disallowed the plaintiff's 
claim for mesne profits in respect of this 
period against the defendant Kiranbala. 
Now, it maybe said that the plaintiff has 
suffered hardship, as he bas been kept out of 
this property for all this time, and he 
is not now going to recover any mesne profits 
in respect of this particular period. But it 
seems to me that that is his own fault. 
He had included the executors who were 
actually in possession during this period 
as defendants in this action; he got a decree 
against them for possession, and it was 
in the course of the proceedings with 
reference to mesne profits that the plaintiff 
himself, according to the Subordinate 
Judge, who said that he did not wish 
to proceed against those defendants in 
respect of mesne profits. Therefore, if he is 
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deprived of the mesne profits for that period, 
in my judgment. the plaintiff himself is 
responsible for the loss he has sustained. . 

For these reasons I think that this appeal 
should be dismissed with costs. 

Mooxerser, J.—I agree that the decree for 
mesne profits made by the Subordinate Judge 
is clearly correct and must be affirmed. 

The decres-holder-appellant claims mesne? 
profits in respect of an one-third share of 
an estate originally owned by one Ram Lal 
Singha, who died on the 3rd March 1868. 
The period covered by the claim extends 
from the 3rd December 1905 to the 13th 
April 1911, and was sub-divided in tha 
Gourt below as follows: first, from the 3rd 
December 1905 to the Ist April 1906; 
secondly, from the 2nd April 1906 to the 
17th October 1909; and thirdly, from the 
18th October 1909 to the 13th April 
1911. The reason for this sub-division will 
be apparent from a brief recital of the 
history of the litigation which has resulted 
in these proceedings. : 

Ram Lal Singha had made a testamentary 
disposition of his properties, and on his 
death was succeeded by his widow Bhaga- 
bati Barmania. The widow executed a deed 
in favour of Shyama Charan Singha, a son 
of one of the sisters of her husband. A 
question thereupon arose as to the authority 
of the lady to deal in this manner with 
the estate left by her husband; and the 
result was the institution of asuit by the 
present appellant (who isa son of another 
sister of Ram Lal Singha) for construe- 
tion of his Will, and for incidental reliefs. 
The relationship between the parties is made 
clear by the following genealogical table:— 


CHAITLAL SINGH married Fudan Kumari, 





| E | 
Ram Lal Singh, Golap Sundari, Annapurna, Ramdhan. 


died 8rd Maroh 
1868; married L 
Bhagabati Barmania, 
died 8rd December 
1905. 


! 

Jagabundhoo, married Nilkantha 
Basanta Kumari, j | 
defendant No. 6. 


Kali Charan, plaintiff, 
married Bhubaneswari, 


defendant No. 4, 


Brojosundavi. 
fos ed 

Shyama Charan, Jogmaya, 
died Ist April 1906, | 
married Ki:anbala, Hariprosad, 

defendant No. 5 j 

Bhubaneswari, Ashutosh, Surondra, 
(daughter, by an- defendant defendant 

other wife) defendant Ng, 1, Na. 2, 


No. 4, married 
Kali Charan, plaintiff, 
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This was framed as a suit for a declaratory 
decree, as it was instituted during the life- 
time of the widow of Ram Lal Singha. 
The plaintiff was successful in the Court 
of first instance, and obtained a decree on 
the 24th April 1903. That decree was 
confirmed by this Court on the Ist June 
1905; and the view adopted here was ultimate- 
ly approved by the Judicial Committee on 
the 14th’ February 1911. Meanwhile, 
Bhagabati Barmania died on the 3rd De- 
cember 1905. Consequently, on the 29th 
July 1907, the plaintiff instituted the 
present suit for recovery of possession and 
mesne profits of an one-third share of the 
estate left by Ram Lal Singha. The claim 
for possession was decreed, practically with- 
out contest, as the title of the plaintiff had 
been already declared by this Court in the 
previous suit. The only question substantial- 
ly in controversy between the parties was 
the liability for mesne profits. The judg- 
ment and decree of the Subordinate Judge, 
dated the 27th April 1911, plainly show 
that, at that stage, the determination of 
the ‘question of mesne profits was postponed. 
This, in my opinion, included .the question, 
not merely of the amount of the mesne 
profits, but also of the respective liability 
of the several defendants. The decree-holder 
applied for assessment of the mesne profits 
on the 3rd December 1912, and the present 
appéal ia directed against the final order 
of the 29th August 1914, made in the 
proceedings thus initiated. It appears from 
the order of the Subordinate Judge that, 
before him, the claim for mesne profits was 
abandoned, except against one person, namely 
Kiranbala Debi, the widow of Shyama 
Charan Singha. In this Court, it has been 
suggested that the Subordinate Judge mis- 
apprehended the situation and that the 
plaintiff-decree-holder did not really intend 
‘to abandon his claim for mesne profits 
against the other defendants. There is no 
force in this contention. If there was a 
misapprehension on the part of the Sub- 
ordinate Judge, the obvious course to adopt 
was to apply to him for a review, for he 
bad a personal knowledge of what had 
happened in his Court. It is further signif- 
cant that the position now assumed was not 
taken up at any stage of the proceedings 
in the Court below; indeed, the point does 
not appear to have been even mentioned 
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before the Subordinate Judge, either before 
the matter was sent to the Commissioner 
for investigation or after the receipt of his 
report. Upona plain reading of the first 
judgment of the Subordinate Judge, I must 
hold that the entire question of mesne profits 
was left open, and that he was competent 
to consider, as he has considered, the 
question of the liability of the several parties. 

Jt transpires that on the death 
of Bhagabati Barmania on the 3rd 
December 1905, Sbyama Charan Singha 
continued in occupation of the estate of Ram 
Lal Singha till his death, which took place 
on the Ist April 1906. It is clear that in 
respect of the mesne ‘profits for this period, 
the defendant Kiranbala Debi, as represen- 
tative-in-interest of her husband, is liable 
to the extent of the assets received by her, 
for the estate of Shyama Charan Singha was 
enriched by the profits which he had derived 
by his unlawful possession of the estate of 
his maternal uncle Ram Lal Singha after the 
death of his maternal aunt Bhagabati Bar- 
mania. There is, in reality, no controversy 


‘as to her liability for the mesne profits of 


this the first period. As regards the mesne 
profits for the third period, that is, from 
the 18th October 1909 to the 18th April 
1911, there is equally no dispute, because 
it is conceded that during this period Kiran- 
bala Debi herself was in possession and 
is consequently bound to account for the 
profits received by her. The controversy 
centres round the second period, from the 
2nd April 1903 to the 17th October 1909, 
and the facts material for the determination 
of the Hability during this period may be 
concisely stated. 

On the death of Shyama Charan Singha, 
three persons, who were joined bythe plaint» 
iff as the first three defendants in this litiga- 
tion, propounded a Will alleged to have been 
executed by him, obtained Probate thereof 
and took possession of the estates left by 
Shyama Charan Singha and Ram Lal Singha. 
The genuineness of this Will was called in 
question by Kiranbala Debi, and her applica- 
tion for revocation of the Probate was ulti- 
mately granted on the 29th September 1909. 
But during the period which intervened 
between the grant and the revocation of the 
Probate, and for a short time afterwards, 
that is, from the 2nd April 1906 to the 
17th October 1909, these three persons were 
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in possession of the estates of Shyama 
Charan Singha and Ram Lal Singha, and 
appropriated the profits thereof. The plaintiff 
decree-holder now contends that he is entitled 
to recover from Kiranbala, Debi, as the present 
holder of the estate of her husband, the 
mesne profits of this period. She repudiates 
the Hability on the ground that during this 
period she was notin possession of the estate 
of Ram Lal Singha and cannot be justly 
called upon to account for profits not inter- 
cepted by her. The Subordinate Judge has 
accepted this contention, and, in my opinion, 
his view cannot possibly be assailed. 

It is an elementary.rule that in an action 
for mesne profits when the ground of the 
action is the bare fact of possession, damages 
ean only be recovered for the time possession 
was actually retained. As the Court of 
Common Pleas ruled in Starynought v. Cosins 
(1), “damages ought to be given for no 
longer time than defendant is proved to ke 
in actual possession.” The law on the subject 
is accurately summarised by Sedgwick in his 
work on Damages, 1912, Volume ITI, section 
911: “as to the period for which the defend- 
ant is liable, each occupant is answerable 
for the time he has been in possession: 
Holcomb v. Rawlyns (2), and a defendant 
cannot be charged in damages for a period 
when he was not in possession, in fact or 
in judgment of law, either personally or by 
agent or tenant: Doe v. Harlow (3); Hunter 
v. Britts (4); Burne v. Richardson (5); 
Girdlestone v. Porter (6).” This principle 
has been followed by this Court ina Jong 
line of cases: Haradhun Dutta v. Joy Kisto 
Banerjee (7); Indurjeet Singh v. Baboo Radhey 
Singh (8); Abbas v. Fassih-ud-din (9); 
Ishan Chandra Burdhan v. Ainuddin Mia (10). 
In the first of these cases, Jackson, J., 
stated that it would be impossible to 


(1) Barnes 456; 94 E. R. 1002. 

(2) (1596) Cro. Eliz, 540; 78 E. R. 786. 

(3) (1888) 12 Ad. & Ed, 40 at p. 42; 113 E. R. 724; 
54 R. R. 523. 

(4) (1818) 3 Camp. 455; 14 R. R. 807. 

(5) (1818) 4 Taunt. 720; 14 R. R. 647; 128 E. R. 
513. 

(6) (1799) Woodfall L. and T. 658 (7th Ed.) 

(7) TL W.R. 444. 

(8) 21 W. R. 269. 

(9) 24 0. 418; 12 Ind, Dec, (N. s.) 943. 

(10) 5 C. W. N. 720, 
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hold the defendant liable for profits which 
he had not received and never could have 
received. In the second ease, Phear, dJ. 
observed as follows: “Generally from the 
nature of the claim to mesne- profits, mesne 
profits ought not to be estimated for any 
period during which the defendant, who is 
to be made responsible for them, was not 
active in keeping the plaintiff out of posses- 
sion.” In the third case, Trevelyan, J., held 


-that even a wrongdoer is not responsible 


for the acts of another wrongdoer who is 
independent of him. In the fourth case, Hill, 
J., held that damages are claimable only for 
the period of the defendant’s wrongful pos- 
session, actual or constructive. Substantially 
to the same effect are the decisions in Churn 
Singh v. Rungoo Singh (11) and Kishnanend 
v. Kunwar Partab Narain Singh (12). Indeed, 
the very definition of the term ‘‘mesne 
profits” given in section 2 (12) of the Civil 
Procedure Code shows that wrongful posses- 
sion by the defendant is the foundation of 
his liability. It is clear that, in this case 
before us, Kiranbala Debi cannot be made 
liable for the profits of the second period, 
as she not only did not receive, but even 
with the utmost diligence could not bhave 
received the profits, which were realised by 
the first three defendants and could have 
been realised by them alone, so long as 
they retained their character as executors 
under the Probate of the forged Will. In 
this view, it is needless to consider whether 
the grant in favour of the three executors 
was only voidable or was void ab initio: 
Prayrag Raj v. Goukaran Pershad (13); Sailaja 
Prosad v. Jadu.Nath Bose (14), Whether they 
were or were not entitled’ to represent the 
estate af Shyama Charan Singha and to 
impose a burden thereupon, during the sub- 
sistence of the Probate, it is manifest that 
their possession of the estate of Ram Lal 
Singha was entirely wrongful; and, I cannot 
appreciate on what conceivable principle of 
justice, equity and good conscience, Kiranbala 
Debi can be called upon to restore to the 
plaintiff-decree-holder the profits which she 
admittedly never received and which actually 


passed into the hands of the three persons 

G1) 15 W. R. 221, 

(12) 11 L A. 88; 10 C. 785; 8 Ind. Jur. 885; 4 Bar. 
P., C. J. 551; Rafique & Jackson’s P. C. No. £0; 5 Ina. 
oo (x. s.) 526. 

. (18).6 C. W. N. 787. 

(14) 27 Ind. Cas, 715; 21 O.L.J. 88; 19 OWN, 2 240, 
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who, on the pretence that they were executors 
to the estate of her husband, took wrongful 
possession of the estate of the maternal uncle 
of her husband. 


On these grounds I hold that the order made 
by the Subordinate Judge is correct, and 
that this appeal must be dismissed with 


costs. 
Appeal dismissed. 


MADRAS HIGH COURT. 
Ssconp CIvIL Arrear No, 333 or 1916. 
Desember 5, 19 6. 
Present: —Mr. Justice Oldfield and 
Mr. Justice Phillips. 
KARUNAKARA MENON—Derenpant 
oe No. 2— APPELLANT 
TCETSUS 
KUTTI KRISHNA MENON (orep) BY ais 
LEGAL REPRESENTATIVES GOVINDA MENON 
AND OTHERS— DEFENDANTS Nos. 1 anp 4 ro 28 
AND LEGAL REPRESENTATIVES OF PLAINTIFF AND 


DErENpANT No. 3— RESPONDENTS. 

Malabar Law—Karnavan and anandravan, rights 
of—Fomily karar—Delegation of management to 
anandravan—Liability of appointee to render accounts 
to tarwad—Principal and agent. 

An anandravan cannot ordinarily sue a karnavan 
of a Malabar tarwad for an account of his manage- 
ment. [p. 667, col. 2.] | 

Kenath Puthen Vittil Tavazhi v. Narayanan, 28 M., 
182; Vasudevan v. Sankaran, 20 M., 129; 7 M. L. J. 102; 
Y Ind. Deo. (N. s.) 90, referred to, 

He cannot, therefore, sue the agent of the 
karnavan to whom the latter has delegated his 
powers. [p. 667, col 2.] 

Tt is the karnavan alone who can sue for any 
relief in respect of the tarwad property unless he is 
disabled from so doing, and no anandravan can be 
allowed to do so. [p. 667, col. 2.] 

Cheria Pangi Achan v. Unnalachan, 38 Ind. Cas. 
518; (1917) M. W. N. 185; 5 L, W. 392; 32M L.J. 
323, referred to. 

Where the members of a tarwad enter into a 
family karar whereby the karnavan’s duties are 
delegated to an anandravan the latter does not, by 
such delegation, become the agent of the members 
of the tarwad, and cannot, in the absence of a specific 
stipulation to that effect, be compelled to render 
accounts to any of them. It is only the karnavan, 
in the exercise of his geneal powers, who can call 
on him for an account. Lp. 667, col. L] 
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When a karnavan’s authority is restricted by a 
family karar, that restriction must be interpreted 
strictly in terms of the karar and he must be deemed 
to retain allthe powers not expressly taken away. 
[p. 687, col. 1.] 


Second appeal against the decree of the 
District Court, South Malabar, in Appeal 
Sait No. 33 of 1914, preferred against 
that of the Subordinate Judge, Calicut, 
in Original Suit No. 37 of 1912. 

Mr. C. V. Ananthakrishna Aiyar, for the 
Appellant. 

Mr. A. P. M. Menon, for the Respondents. 

JUDGMENT. 

Paruuips, J.—Plaintiff is an anandravan, 
Ist defendant the ķkarnavan and the 2nd 
defendant the senior anandravan of a tarwad, 
whose members entered into a karar in 1901, 
Under this karar, the powers of the karnavin 
were considerably restricted, and a portion 
of the tarwad properties was placed under 
the management and control of the 2nd 
defendant with a view to discharging 
certain debts due by the tarwad. Thesuit 
is now brought on behalf of the tarwad 
in order to sompel 2nd defendant to render 
an account of his management to the plaint- 
HF on behalf of the tarwad. The District 
Judge has given a decree on the ground 
that 2nd defendant is an agent of all the 
members of the family under the karar 
and any member may call on him as an 
agent to account. We do not think that 
this view of 2nd defendant’s position can 
be supported. An agent can only be employ- 
ed to do acts on behalf of his principal, 
and inthis ease when the karar was exe- 
cuted the karnaran alone had the right 
to manage the tarwad property. Under 
the karar, the karnavan delegated his 
authority to 2nd defendant in respect of 
certain property, but this delegation of 
powers was not a delegation by the other 
members, who had themselves no right to 
manage the property. The fact that they were 
parties tothe karar conferred on them no 
rights to management, and the delegation 
by Ist defendant to 2nd defendant would 
have been valid without their consent: 
The effect of the execution of the karar 
by otber members is merely to show 
their assent to such delegation and to 
render the delegation irrevocable until 
set aside by the consent of all. In 
no sense, then, can it be said that the 
members of the farwad delegated any autho- 
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rity to 2nd defendant and consequently the 
proposition that 2nd defendant is their 
agent does not necessarily follow. Unless, 
therefore, plaintiff can show that he is 
otherwise entitled to call for an account 
his suit must fail. 


It is contended by Mr. Menon for plaintiff 
that becanse Ist defendant had colluded 
with 2nd defendant and thereby disabled 
himself from suing for an account, plaintiff 
is entitled to sue on behalf of the tarwad. 
There is, however, no finding of collasion, 
the finding of the lower Courts being 
merely that 2nd defendant had not render- 
ed proper accounts to lst defendant. Nor 
does it appear that Ist defendant in any 
way disabled himself from bringing a suit, 
-except that in his written statement he 
has admitted receipt of accounts from 2nd 
defendant. When a karnavan’s authority 
is . restricted by a family karar, that res- 
triction must be interpreted strictly in terms 
of the karar, and he must be deemed to 
retain all the powers not expressly taken 
away. I may refer to Krishnan Kidaru v. 
Raman (1) as a somewhat extreme in- 
stance of this proposition. In the present 
case, lst defendant’s power of control over 
2nd defendant has not been taken away, 
and under paragraph 5 of the karar itself 
we find that 2nd defendant has to hand over 
ab once to lst defendant all receipts obtained 
by him for the discharge of debts, and under 
paragraph 8, lst defendant is subject to 
certain specified restrictions to hold and 
manage all the properties except those en- 
trusted to 2nd defendant. There is no ex- 
press provision in the karar that 2nd de- 
fendant should render accounts to anybody 
and consequently it is only Ist defendant 
in the exercise of his general . powers as 
karnavan, who sould call on him for an 
account. 


Tf plaintiff could show that defendants 
Nos. 1 and 2 were collnding to defraud the 
tarwad, it might be open to him to file a 
suit for the removal of Ist defendant from 
karnavasthanam and to ask for appropriate 
relief on behalf of the tarwad, including 
the rendering of an account, but in this 
suit no relief is sought against lst defendant. 


(1) 88 Ind. Cas. 688; 39 M, 918, 
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In Cheria Pangi Achan v. Unnalachan (2) 
Sadasiva Aiyar, J., laid down the proposition 
that “unless the karnavan is himself disabled 
from suing......... to obtain relief regarding 
tarwad property, an anandravan cannot be 
allowed to sue on behalf of the tarwad for the 
relief claimable by the tarwad in respect of the 
tarwad property.” It is unnecessary in this 
case to decide whether the proposition in this 
very broad form could always be sustained, 
but we can certainly accept the principle 
as regards the present case and hold that 
plaintiff cannot sue 2nd defendant for an 
account on behalf of the tarwad, for we 
seenoground upon which his right to sue 
can be based, 

This case might also be disposed of on 
another ground. This Court has always 
held that an anandravan cannot ordinarily 
sue a karnavan for an acconnt of his manage- 
ment [vide Kenath Puthen Vittil Tavazhi 
v. Narayanan (3) and Vasudevan y. San- 
karan (4)], and itis difficult to see how 
such a suit would lie against the agent 
of a karnavan when it would not lie against 
his principal, The second appeal is, there- 
fore, allowed and the suit dismissed with 
costs throughont. 

OtprreLp, J.—I agree and have nothing to 
add. 

Appeal allowed, 

(2) 88 Ind. Cas. 513; (1917) M. W. N. 183; 6 L. W, 
892; 32 M. L. J. 323, 

(3) 28 M. 182. 

(4) 20 M. 129; 7 M. L. J. 102; 7 Ind. Deo. (N. s.) 90, 


PATNA. HIGH COURT. 

Civin Revision No. 4 or 1916. 
November 29, 1916. 
Present:-Mr. Justice Sharfuddin and 

Mr. Justice Chapman. : 
GOPI BISWAL AND OTHER3—DBFENDANT S- 
PETITIONERS 
versus 
RAM CHANDRA SAHU-— =< 
Prarntirr—Oprosits Parry. 

Orissa Tenancy Act (II of 1913), s 204 (2), (3)— 
Deputy Collector, decision of, that no rent is payable 
—Appeal—histrict Judge—Landlord and tenantwa 
Agreement not to pay rent—Tenancy, whether ceases, 
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Under section 204 (3) of the Orissa Tenancy Act 
an appeal lies to the District Judge from the 
decision of a Deputy Collector holding that no rent 
is payable to tho plaintiff by the defendant for a 
sarbarakari tenure held by tho latter. 

Per Chapman, J.—A person does not cease to be a 
tenant merely because by an arrangement with his 
Jandlord he is released from the payment of renl, 


Revision from an order of the 
Collector, Cuttack, reversing an order of the 
Deputy Collector, Cuttack, dated the 4th 
December 1915. 


Mr. Subodh Chandra Chatterji, for the Peti- 
tioners, | 

Messrs. Biswdnath Sinha and Satya Narain 
Sen Gupta, for the Opposite Party. 


JUDGMENT. 

SHARFUDDIN, J—The petitioners obtained 
the present Rule against the judgment and 
decree passed by the Collector, as to why 
they should not be set aside on the ground 
that the Collector had no jurisdiction to 
entertain and hear the appeal. 

The facts necessary to understand the 
present case are: The plaintiff purchased 
at a revenue sale a fractional share in a 
property bearing Touzi No, 2837. The 
defendants, who are now the petitioners, are 
the proprietors of a four-anna share in a 
sarbarakari tenure included in the above 
fouzt. The plaintiff instituted this suit in 
the Deputy Collector's Court for arrears of 
rent against the defendants on account of 
the said tenure. The defendants, on the 
other hand, contended that no rent was 
payable by them on the ground that by 
an arrangement with the plaintiff's pre- 
decessor-in-interest they never paid any rent 
for this sarbarakart tenure. On these facts 
the Deputy Collector framed an issue as 
follows: ‘Does the relationship of landlord 
and tenant exist between the parties?” 
The real meaning attached to the wording 
on the above pleadings is whether this 
sarbarakari tenure held by the defendants 
is liable to pay any rent or not. The 
plaintiff lost his suit before the Deputy 
Collector, as he held that there was no 
relationship of landlord and tenant between 
the defendants and the former zaminéars 
and none can, therefore, exist between them 
and the plaintiff, whereupon the plaintiff 
appealed to the Collector of the district. He 
gave.a decree to the plaintiff on which the 
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defendant came to this Court and obtained 
the present Rale. 

The whole question hinges on the inter- 
pretation of section 204, sub-sections (2) 
and (3) of the Orissa Tenaney Act. 

Sub-section (2) runsthus: In suits where 
the subject-matter of the claim or dispute 
does not exceed Rs. 100 jin value, 
and the judgment does not decide a 
question whether rent is payable for land or 
not, or a question relating to title to land or to 
some interest in land as between parties to the 
suit, the judgment of the Collector shall be 
final. 

Sub-section (3) rutis thus :— In suits other 
than those referred to in sub-section (2), 
an appeal from the judgment of the Collector 
or Deputy Collector shall lie to the District 
Judge, unless the amount or value in dis- 
pute exceeds Rs, 5,000, in which case the 
appeal shall lie to the High Court. 

The Deputy Collector decided that no 
rent was payable to the plaintiff by the 
defendant for the sarbarakari tenure held 
by the latter. That being his decision, under 
sub-section (3), the plaintiff should have: 
appealed not to the Collector of the district, 
but to the District Judge. He having failed 
to do so and the learned Collector not 
having jurisdiction to entertain the appeal, 
the Rule must be made absolute. The judg- 
ment and decree passed by the Collector are 
set aside and the Rule made absolute. 

CHAPMAN, J.—I agree. The plaintiff who 
appealed to the Collector was no doubt 
misled by the manner in which the Deputy 
framed the issue. The Deputy 
Collector overlooked the definition of the 
word “tenant” in the Orissa Tenancy Act. 
A person does not cease to be a tenant 
merely because by an arrangement with his 
landlord he is released from the payment 
of rent. 

Let the memorandum of appeal be return- 
ed by the Collector for presentation to the 
District Judge. 

Rule made absolute. 
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KANIZ MUSTAFA 0, MUSI IMRAN, 


ALLAHABAD HIGH COURT. 
First APPRAL FROM ORDER No. 141 or 1915. 
October 30, 1916. : 
Present:-Mr, Justice Walsh and 
Mr. Justice Stuart. 
KANIZ MUSTAFA —APPELLANT 
Versus 
MUSI IMRAN AND OTHERS — 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 27— 
Appellate Court, power of, to admit additional evidence 
—Substantial cause—Practice, 

Order XLI, rule 27, of the Civil Procedure Code 
leaves an Appellate Court a wide discretion in the 
matter of the admission of additional evidence. As 
an ordinary rule of: practice it is better for an 
Appellate Court to read the evidence in the Court 
below first in order to inform its mind as to the 
desirability of admitting additional evidence, but for 
substantial causes the rule gives it the power to 
admit such evidence, 


First appeal from an order of the Addi- 
tional Judge, Moradabad. 


Mr. S. A. Haidar, for the Appellant. 
Dr. 8, M. Sulaiman, for the Respondents. 


JUDGMENT.—In this case a prelimi- 
nary objection is taken to the admissibili- 
ty of the evidence of Major Wright taken 
on commission. It is alleged that in or 
about the end of 1913 or beginning of 
1914 a certain person became of unsound 
mind; that he was under the supervision 
or medical attendance of Major Wright 
at Agra for somethree months in the early 
part of 1914, and that the person who 
is at present guardian of the person of 
the alleged lunatic, was at the place from 
time to time during that period. An 
application for guardianship was made in 
September 1914 to the Court below and 
was decided in May 1915. One of the 
points at iisue was whether the lunatic 
had orhad nota strong antipathy towards 
the person who has been appointed. It 
appears by the jadgment that the Judge 
commented upon the absence of the evi- 
dense of Major Wright, who, whether he 
did soor not, had had ample opportunity 
of forming an opinion upon the point in 
dispute. We are also told that the re- 
spondent endeavoured to secure the attend- 
anes of Major Wright in the Court below, 
but owing to that gentleman’s transfer or 
to other difficulties, he failed. Major 
Wright being in February 1916 on the 
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point of leaving India again on public 
service, an application was made to this 
Court for his examination on commission. 
An order was made for his examination re- 
serving to both parties the right to 
examine him or cross-examine him, 
reserving the question of the admissibility 
of his evidence, reserving the question of 
the costs of the commission, and, of course, 
the further right of any party to apply to 
call additional evidence when his evidence 
was admitted by this Court, if it ever was. 
The application now made by the appli- 
cant is to read that evidence. We think 
it quite clear that rule 27 of Order 
XLI leaves the Appellate Court a wide 
discretion in the matter of the admission 
of additional evidence. The cases which 
have been cited to us on behalf of the 
respondent who objects, are distinguishable. 
They, no donbt, decide that as an ordivary 
rule of practice it is better for the Ap- 
pellate Court to read the evidence in the 
Court below first in order to inform its 
mind as to the desirability of admitting 
the additional evidence, but for substantial 
causes if gives us the power to admit 
this evidence, and we think in this case 
there are substantial causes which distin- 
guish the case from the authorites cited. 
First, this is a lunacy application and 
the duty of the Court is to find, if it 
ean, the proper person to appoint as 
guardian and as has been pointed out in 
argument, the materiality or otherwise 
of evidence, if there has been a decision 
of the Court below, is a little different 
in such a case from an ordinary civil 
suit between parties. Secondly, in this 
case the emergencies of the war, the difi- 
culties of the medical „Service, the fact 
that the respondent tried to get this 
evidence, and the fact that the Court 
below itself commented upon its absence, 
in our opinion, constitute a substantial 
cause. We think, therefore, that in the 
interest of justice this evidence should 
be read, reserving to the respondent the 
right to apply, if he thinks ft, for an 
opportunity to rebut it, 
Objection disallowed, 
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KESHO PRASAD SINGH V. JIRDHAN OJHA. 
PATNA HIGH COURT.: 
APPEALS FROM APPELLATE Decrers Nos. 3875 
- AND 3885 ro 3892 or 1914. 
‘November 23, 1916. 
Present:—Mr. Justice Mullick and 
t Mr. Justice Atkinson. 
s Maharajah KESHO PRASAD SINGH 
` Bahadur— PLAINTINP—APPELLANT 
versus 
_JIRDHAN OJHA AND OTHERS — DEFENDANTS 
— RESPONDENTS. 

. Bengal Tenancy Act (VIII B. Q. of 1885), s. 180— 
Holding comprising char lands—Submersion— Occu- 
~pancy rights, acquisition of. 

Part of the lands comprising the defendants’ 
“holding were char lands which were submerged for 
‘long or: short periods of time. 


and had been in possession during that period: 

Held, that the char lands did not by reason of 
“their submersion cease to be held by the defend- 
„ants or to ‘form part’of their tenancy or holding, 
-and that the fact of their submersion did not 
_destroy the right of the defendants to acquire 
“occupancy rights therein, 

Appeals from a decision of the Subordinate 
Judge, Shahabad, dated the 29th August 
1914, confirming that of the Munsif, Arrah, 
-dated the 22nd December 1913. 

- Messrs. Krishna Sahat and usil Madhab 
_ Mullick, for the Appellant. 

Mr. M. Yunus (with him Mr. 

‘Narayan Sinha), for the. Respondents. 


oe > JUDGMENT. 

ATKINSON, J.—These nine ‘appeals are 
analogous and the same judgment applies 
‘to them all. The natare of the suits are 
for ejectment against the defendants as 
tenants: for overholding of char or deara 
‘lands: The plaintiff alleges that the char 
‘lands: in suit were let or settled for a 
-year with tha tenants, and that the year 
having’ expired the tenants are liable to 
“bé ejected. The defendants’ defence to 
that claim is: “No,- no doubt these are 
‘char or deara lands, but’ we have acquired 
in these lands, by virtue -of section 180 
‘of tke Bengal Tenancy Act, occupancy 
rights, having held the’ same continuously 
‘for the period of twelve years.” The plaintiff 
‘admits that the lands are char lands, and 
are occasionally submerged —it may be for 
long or short periods of time—-and he 
contends that even though the char land 
which may be submerged forms part of 
@ tenant’s bolding, that by reason of its 


Nirsu 
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‘therefore gua that particular 


Defendants had paid > 


.rent for the entire holding for over twelve years “the culturable portion of ‘the land and. 


‘the construction -of section 180 


` occupancy rights 


(191? 


held while 
and that 
portion of 
the holding he cannot be said to have 
held continuously, and further cannot be 
said to have acquired occupancy rights 
therein. 


The tenants contend that the learned 
Munsif has believed their statement that 
they have paid rent for the entire holding 
for twelve years, which involves also that 
they have been in possession upon the 
basis of the rent paid.. The plaintiff in 
answer to that says: “Ob, the „rent 
you pay is only a rent in reference to 


to be 
tenants, 


submersion it ceases 
submerged by the 


not in respect of the entire.’ The Munsif 
finds, and the learned Judge on appeal 
agrees with him, that the plaintiffs’ had 
not established their case; that they. had 
not proved or showed thatthe rent paid 
was only in respect of the culturable 
portion of the lands. I think from - the 
point of view I take of the case and from 
that that 
isthe right view. lt is admitted by 
Mr. Krishna Sabai for the plaintiff that 
the char lands~did form part of the 
tenants’ holding, and if they did form 
part of the tenants’ holding, then ‘the 
mere fact of their submersion does" not 
destroy the right of the tenants to acquire 
therein. Part of the 
lands comprising the holding’ may have 
been submerged for-long or short perioda 
of time, but they do not for that reascn 
cease to be held by’ the tenant or to 
form part of his entire tenancy or holding. 


It bas been contended that. ‘the Judge 
wrongly placed the onus upon the plaintiff, 
I do not think he did. He was satisfied 
that the defendants had established their 
case, that they were paying rent for the 
entire holding, and that they had been . 
paying the same for over twelve years and 
that the defendants had been in possession 
during that period. In my opinion the 
defendants discharged the onus -placed 
upon them by law and that being so, the 
onus was shifted upon the plaintiff, who 


.by no means satisfied the Court. that the 
rents he had received from the defendants 
were in respect of the char lands.only. . ; 
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Accordingly we hold that the lower 
Court was right in dismissing these suits, 
and we disallow the appeal with one set of 
costs, i 

Mouuicx, J.—I_ agree. 

Appeal disallowed, 


OUDH JUDICIAL COMMISSIONER’S 
; COURT. 
Seconp Crvre Appears Nos. 122 ann 204 
or 1916. 

November 15, 1916. 
Present:—Pandit Kanhaiya Lal, A. J. C. 
SHEO DAYAL—P.tarntire—ArPELLANT 

versus 
Raja MUHAMMAD ABUL HASAN 
K HAN—Derenpant—ResponDenr 
AND 
Raja MUHAMMAD ABDUL HASAN 
KHAN—Derenpant No, 1—APPELLANT 
VETSUS 
SHEO DAYAL AND otpers—PLAINTIFF AND 


Devenpants Nos. 2 10 5— RESPONDENTS, 

Transfer of Property dct (IV of 1882), s. 54— 
Delivery, what constitutes—Sale—Unregistered sale- 

deed for less than Rs. 100—Possession—Evidence Act 
(I of 1872), s. 91—Oral evidence, admissibility of. 

Possession obtained by avendee is a sufficient 
delivery of the property within the meaning of 
ee 54 of the Transfer of Property Act. [p. 672, 
col. 1. 

Gunga Narain Gope v. Kali Churn Goala, 
179; 11 Ind. Dec, (N. s.) 121, relied upon. 

The existence of an unregistered sale-deed in the 
ease of tangible immoveable property of the value of 
less than Rs. 100 does not estop the vendee 
from relying upon his title by delivery of 
possession, if the transaction of sale was accompanied 
by such delivery. [p. 672, col. 1.] 

Khairatt v. Senda, 20. 0.74: Hriday Bihari v. 

_ Ram Rani Kunwar, 37 Ind. Cas. 20; 3 0. L. J. 
460, followed. . 

"Where a disposition of property is not required by 
law to be reduced to writing and no question arises 
as to the terms of such a disposition, if reduced to 
writing, oral evidence intended to prove the existence 
of such a disposition cannot be excluded. [p. 672, col. 
2. 


22 C. 


Appeal against the decree of the Sub- 
ordinate Judge, Sitapur (Tahsil Biswan), 
dated the 3rd March 1916, modifying that of 
the Munsif, Biswan (Sitapur), dated the 
6th February 1914, 

Babu Puéioo Lal, for the Plaintiff. 

Syed Ak Mohammad, for Defendant No. 1. 
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JUDGMENT.—These appeals arise out 
of a suit brought by Sheo Dayal for the 
recovery of possession of a certain shop 
and for damages,‘ on the allegation that 
he was the owner of the same and that 
defendant No. 1, who is the superior 
proprietor of the town in which the 
said shop is situated, wrongfully got that 
shop cemolished by his servants and 
labourers. The servants and labourers of 
defendant No. 1 were also impleaded as 
co-defendants. The defendants denied 
that the plaintiff was the owner of the 
shop in suit. They pleaded that the 
said shop came into the possession of the 
Court of Wards, which held charge of 
the estate of defendant No. 1 during his 
minority by right of escheat, that the 
shop fell down in the rains: about two 
or two and a half years ago and that 
the village people -took away the materials 
thereof. 


The Court of first instance found that 
the plaintiff was the owner of the shop 
by right of purchase from its former 
proprietors, that the residents of the town 
had a right to re-build their shops and 
houses, if they fell down and that the 
defendants wrongfully demolished the shop 
and removed the materials of the same. 
A decree was, therefore, passed for the 
recovery of possession of the shop and 
its site and for damages. The lower 
Appellate Court upheld that decree, except 
in regard to a one-fourth share of the 
said shop. The ground on which the 
said one-fourth share was excluded was 
that the sale of the said share in favour 
of the plaintiff was uot effected by a 
registered instrument, and no oral sale 
was set up. Both the parties appeal 
from that decree. The first question for 
consideration is whether the plaintiff can 
rely upon an oral sale accompanied by 
delivery of possession, in a oase where 
a sale-deed was executed in evidence 
thereof fcr a consideration of Rs. 25 but 
not registered. Section 54 of the Trans- 


fer of Property Act permits a sale of 
tangible immoveable property of a 
value less than Rs. 100 to be effect- 


ed either by a registered instrument or 
by the delivery of property. The delivery 
is said to take place when the seller 
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places ‘the buyer in possession ‘of the 
property sold or in possession of the right 
to collect the rents thereof, if such property 
isin the occupation of a tenant. The shop 


in dispute was at the time of the sale in ` 


the occupation of a tenant, and both the 
Courts below find that the plaintiff was in 
possession of it by receipt of rent in regard 
to the portion which he purchased previously 
as also in regard to the portion which he 
purchased by the sale, the validity of which 
is now in question. In the plaint the 
plaintiff described himself as the owner of 
the shop and in the replication filed by him 
to paragraph 10 of the written statement 
he specified the sales by virtue of which he 
acquired the different portions of the same. 
In other words, he relied on the purchase 
and not on any specific sale-deeds, though 
the existence of the sale-deeds was also 
mentioned. Asheld in Gunga Narain Gope v. 
Kali Churn Goala (1), possession obtained by a 
vendee is a sufficient delivery of the property 
within the meaning of ‘section 54 of the 
Transfer of Property Act. If a transaction 
is evidenced hy a document, which is 
unregistered, and the property is of a value 
less than Rs. 100, the vendee can fall back 
upon his title by delivery of posses- 
sion. In Khatrati v. Sanda (2), where 
certain property was sold by an unregistered 
deed of sale for Rs. 30 in favour of a 
person who was already iv possession of 
itasa tenant, and a subsequent sale was 
effected by the heirs of the vendor to 
another person by a registered deed, it was 
held that the delivery of tangible immoveable 
property having taken place, the latter 
purchaser could not claim priority for 
his registered deed of sale. In Hirday 
Bihari v. Ram Rant Kunwar (3) it was 
held that the existence of an unregistered 
sale-deed in the case of tangible immoveable 


property of a value less than Rs. 100 
did not  estop the vendee from 
relying upon his title by delivery of 


possession, if the transaction of sale was 
accompanied by such delivery. Section 91 
of the Indian Evidence Act forbids evidence 
being taken in regard to the terms of a 


(1) 220. 179; 11 Ind. Dec. (x. s.) 121. 
. (2) 20.0, 74 
(8) 87 Ind. Cas, 20; 3 O, L, J. 460, 
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contract or disposition of property reduced 
to writing or in regard to a matter required 
by law to be reduced to writing otber than 
the writing itself or secondary evidence of 
its contents, in cases where secondary 
evidence is admissible. But where a 
disposition of property is not required by 
law to be reduced to writing and no question 
arises as to the ferms of such a disposition, if 
reduced to writing, oral evidence intended 
to prove the existence of such a disposition 
cannot be excluded, The Court below was 
not, therefore, justified in excluding a one- 
fourth share of the property comprised in 
that sale from the decree. 

The next question for consideration is 
whether the plaintiff was entitled to a 
decree for possession of the shop and its 
site. The wajdb-ul-arz declares that in the 
town of Paintipur the residents have a right 
to sell and mortgage their houses and that 
the owner of the soil can only claim a 
share in the price. The soil does not, therefore, 
necessarily belong to the occupant, who can 
sell the house or shop including the ocen- 
pancy of the site occupied thereby. He 
has no proprietary right in the soil which 
he can lawfully convey to his auccessor or 
transferee. The zamindar failed to establish 
that he had obtained the shop by escheat. 
He had no right to get the shop demolished 
by his servants and labourers, and if he 
did so, he has been properly made Jiable 
for damages. It is open to the plaintiff to 
re-build the shop and occupy it in the way 
his predecessors-in-title ocoupied it before. 

The decree granted by the Courts 
below does not award any proprietary title 
to the plaintiff in the site. It merely awards 
possession to the plaintiff, to which he is 
unquestionably entitled in law. 

The appeal of Sheo Dayal is, therefore, 
allowed and that of defendant No. 1 dismiss- 
ed with costs throughout. The plaintiff's 
claim will stand decreed with costs in all 
the Courts. 

Plaintiff's appeal allowed; 
Defendant No. 1’s appeal dismissed, 
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GOBIND SINGH V. KALYAN DASS, 


ALLAHABAD HIGH COURT. 
Civit Revision No. 62 or 1916, 
November 2, 1916. 
Present:—Mr. Justice Walsh and 
Mr. Justice Stuart. 

GOBIND SINGH—DEFENDANT—ÅPPLICANT 

versus 
“KALYAN DASS—Ptarntivs—Responpent. 

Civil Procedure Code (Act V of 1908), O. IX, r. 6 (1) 
(0), s 151—Decree, ex parte—Nolice to defendant— 

~ Invegularity—Application to set aside decree—Pleader 
absent owing to accident—High Court, power of in- 
terference of. ` 

A Court has no power to pass an ex parte decree 
without giving proper notice of the date fixed for the 
disposal of the suit to the defendant. [p. 673, col. 2.] 

Where an application to set aside an ex parte decree 
is dismissed for default, and it is proved to the satis- 
faction of the Court that the default was due to an 
accident over whichthe applicant had no control, it is 
the duty of the Court to restore the application to its 
file. [p. 674, col. 2,] 

The moment an Appellate Court is satisfied by 
evidence that there is some technical defect in the 
procedure in the Court below, the existence of 
which obstructs the decision of the case and the 
removal of which will enable justice to be adminis- 
tered, the Appellate Court, provided it has all the 
materials before it and is properly seized of the 

, subject-matter, can make any subsidiary order, con- 
sequentia! upon the order which it is asked to make 
in the application, necessary for the administration 
of justice. [p. 675, col. 1.] 

The High Court has power, cither under 
section 151 of the Civil Procedure Code or under 
its inherent jurisdiction, to set aside an ex parte 
decree, which is shown conclusively by the record 
to have been irregular, [p. 675, col, 1.] 

Udhishter singh v. Kausilla, 34 Ind. Cas. 79; 38 A. 
$98, referred to. 

Revision against the 
District Judge, Agra. 

The Hon’ble Dr. Tej Bahadur Sapru (with 
him Messrs, J. M. Banerji and S. M. 
Sulaiman), for the Applicant. 

Mr. Nihal Chand (with him Mr. Narayan 
Prasad Asthana), for the Respondent. 

JUDGMENT. 

Wars, J.—These are two applications 
in revision. No 62 is an application to 
revise an order of the District Judge of 
Agra, dated the 20th December 1915, 
No. 63 is an application to revise an 
order of the Subordinate Judge of Agra 
of the 24th of July 1915. The matter 
arose in this way. The applicant lives 
outside the jurisdiction of the Agra Court 
and is employed in some eapacity in a 
Native State. On the llth of January 
1915 (to go no further back), a summons 


R 


order of the 
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was issued to him to attend the trial of 
a suit which was brought against him by 
the respondent to this application. The 
summons reached him on the 6th of 
February. By the summons it appeared 
that the date fixed for the hearing was 
the 8th. On the Sth of February the 
summons was endorsed by a Judge in 
the Native State. The 7th happéned to be 
a Sunday, but it was obviously impossible 
under any circumstances for the defendant 
to prepare for a trial on the 8th for 
which he received a summons on the 6th, 
and any Court ought to have held, whatever 
the rule upon the subject, that the notice 
given was unreasonable and that the 
defendant was entitled to an adjournment.. 
When the trial came on on the Sih it 
was obvious to the Court that the summons 
had not been returned. The matter, 
therefore, came within the express provisions 
of Order IX, rule 6, sub-section (1) (o), 
and the duty of the Court, under these 
gircumstances, was to fix a future date and 
direct notice to be given to the defendant, 
We are deciding nothing as to the length 
of notice required under the rules in 
such a case, and if there is a rule applicable, 
comply with it. If 
there is no rule it ought to be a reasonable 
notice. The Court fixed the case for the 
Ath of March. There were two objections 
to a hearing on the 4th of March. In 
the first place having regard to the fact 
that within 28 days from issue of the 
original summons it had not been returned, 
it might have occurred to the Court that 
to fix another 28 days was a somewhat 
risky proceeding, the probability being 
that the defendant wonld not receive that 
notice in time, but a second and absolutely 
fatal objection is that no notice of any 
kind was sent. On the 4th of March 
the so-called trial took place. The defendant, 
of course, was not present, and in the 
course of a long argument nobody has 
been able to suggest that he had ever 
heard of the 4th of March as a date in 
which he was interested at all. The case was 
heard in his absence and judgment was given 
against him. In our opinion, that was an 
irregular proceeding and without jurisdiction. 

The next step was that the present 
applicant became an applicant in the Court 
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of Agra thereby, be it observed, submitting 
to the jurisdiction, because, in our opinion, 
he might have ignored the decree. But 
he became an applicant for the re-hearing of 
the case and he filed an affidavit. On 
the 17th of May an order was made for 
his attendance for cross-examination on 
his affidavit. The 12th of .June was the 
date fixed for the hearing of his applica- 
tion. It is a little diffienit to say, and 
possibly we have not all the materials 
before us, why that order for attendance 
was passed upon him. The snit is with 
regard to title to land, and so far as 
the defendant, an alleged mortgagee, is 
concerned, there have been no dealings 
“with it since the year 1886, and what 
light this gentleman can throw upon the 
title, it is a little dificult to see. However, 
that order was made within the jurisdiction 
of the Court upon a person who had 
submitted to the jurisdiction of the Court, 
and if would appear to us at present, 
prima facie at any rate, that unless ke 
got it set aside, he had to obey it; at 
any rate he would disobey it at his own 


risk. He did the next best thing, He 
employed _a Pleader to appear for him. 
We now come to the most lamentable 


incident in the whole history of the case. 
‘On the 12th of June, the Pleader not 
appearing when the case was called on 
the application was dismissed, and so far 
as matters stood at tbat time, the deeree 
became final. It is alleged that the Pleader 
arrived shortly afterwards How that may 
be we do not know, but on the 24th of 
July the present applicant proved to the 
satisfaction of the first Court that the 
Pleader’s absence was due to an accident, 
namely, the condition of the road to the 


Court over which the Pleader. had 
no control, We are quite unable to 
understand why the application for 
restoration of the application of the 
12th of June, having been proved 
to the satisfaction of the Court to 
have been rendered unecessary by an 


accident of that kind, was uot granted. 
ln our opinion that was a wrong exercise 
of judicial discreticn. It is the duty ofa 
Court to readmit, on such terms as it may 
consider just, any application which has 
missed fire, so to speak, by some accident 
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for which the parties are not responsible. 
The only possible persons to suffer by the 
granting cf such an ‘application are the 
opposite side, and they can be recompensed 
by being re-imbursed for any expenditure 
thrown- away by the accident. In our 
view, therefore, so far as this is an applica- 
tion to revise the refusal of the Subordinate 
Judge to restore the application to have 
the ex parte decree set aside, it ought clearly 
to be granted on the ground that it was 
improperly refused. 

The matter, however, does not rest 
there. The applicant being, not un- 
natarally, somewhat dissatisfied at this 
unfortunate series of accidents, appealed 
from the order of the 24thof July. The 
learned Distriet Judge held that he had 
no jurisdiction to entertain such an appeal. 
We do not think it necessary to decide 
whether that is right or wrong. There 
is one matter which seems worthy of 
comment in the learned Judge’s judgment. 
The District Judge said that the applicant 
had himself to blame as he might have 
appealed against the order of the 12th 
of June. In our view, where there nas 
been the accident of the kind such as 
occurred in this case, it is not necessary 
to appeal, and it is only accumulating 
appeals and piling up costs to hold that 
it is necessary to appeal. To say that when- 
ever a Judge strikes ont a case because the 


-Pleader is absent, it is necessary to come up 


to this Courtand wait for eighteen months 
before you get relief, it seems to us tobe going 
too far. An application may be made to the 
Court itself. So far as the immediate 
relief asked for by this application is 
concerned, we might stop there and send 
this case back for the application to set 
aside the ex parte decree to be re-heard. 
We do not think that itis really 
material, but it does happen that the two 
Jadges who have at one stage or another 
become acquainted with this case are no 
longer there and, therefore, the matter 
would come before afresh mind in any event, 

But in our view, if it is possible for 
us to do so, it is clearly in the interests 
of justice and of the parties themselves 
that the eg parte decree, which is shown 
conclusively by the record to have been 
irregular, should be set aside without delay 


_ence of which 
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and no further time lost in ascertaining the 
rights of -the parties. In our view we 
have power to make such an order, 
either under section 151 as to which, 
spesking for myself, I have already said 
in Udhishter Sirgh v, Kansilla (1) all that 


I desire to say on the point, or under 
our inherent jurisdiction, In his notes 
to the preamble to the Act Sir John 
Woodroffe, in his book on the Code, 


quotes a large number of illustrations and 
desided cases where a similar course 
has been taken. “The Code binds. the 
Court”, he says «summing up judicial 
decisions, “only so far asitgoes. If it 
prescribes a particular course in a parti- 
cular case that course must be taken. 
lf, on the other hand, it contains an 
express prohibition, the latter must be 
given effect to.” “The Court has in many 
cases acted upon the assumption of the 
possession of an inherent power to do that 
justice for the administration of which it 
alone exists.” “The Court has an in- 
herent power to reverse an order made 


in the absence of the opposite party 
without service ‘‘of notice upon him.” 
If this statement of the decided cases 


is correct, it is a well settled practice- in 
this country that the moment an Appel- 
late Court is satisfied by evidence that 
there is some technical defect in the 
procedure’ in the Court below, the exist- 
obstructs the decision of 
the ease and the removal of which will 
enable justice to be administered, the 
Appellate Court, provided it has all the 
materials before it and it is properly 
seized of the subject-matter, can make 
avy subsidiary order, consequential upon 
the order which it is asked to make in 
the application, necessary forthe adminis- 
tration of justice, The only real question 
jn this case between the ‘parties is to 
whom does this property belong. The 
respondent has a judgment in his favour. 
He may be right in spite of that, but 
the question has never been tried and 
ib ought to be tried, and we, therefore, 
make the further crder and set aside the 
ez parte decree obtained on the 4th of 
March, and direct that the original suit 
be ‘restored to the file of pending cases 


(1) 84 Ind. Cas, 79; 88 A. 398, 
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in the Court of the Subordinate Judge 
of Agra and tried according to law 
after due notice of the fixed date given 
to the defendant in accordance with the 
Code. 


Order sel aside. 


MADRAS HIGH COURT. 
Civit MISCELLANEOUS APPRAL No, 109 
or 1914. 

October 19, 1915. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Spencer. 

GAJJALA YELLA REDDI AND ANOTHER— 
DEORES-HOLDERS—RESPONDENTS—ÅPPELLANTS 
versus 
Syed MOHAMMAD ALLI alias DADA 
< PEERU AND OTHERS—-JUVGMENT-VBBTORS 

— PE TIONERS— RESPONDENTS. 

Civil Procedure Code (Act F of 1903}, O. XXE, r. 2— 
Limitation Act (IX of 908), Sch. I, Art 174—Receipts 
by mortgagee tn possession under decree, whether 
adjustment of decree—Suit for accounts —Limitation. 

Money realised by a usufructuary mortgagee in 
possession of land under the terms of a dserec can- 
not be said to be money payable under the decree 
within the meaning of rule 2 of Order XXI of the 
Code of Civil Procedure, nor can it be said to be an 


‘adjustment between the decree-holder and the judg- 


ment-debtor; if does not, therefore, require to be 
certified. [p. 678, cols. 1 & 2.] 


Vaidhinadasawmy Ayyar v. Somasundram Pillar, 28 
M. 478; 15 M. L. J. 128, followed. 

A mortgagor is entitled to an account of receipts 
and disbursements in respect of the income of tho 
property for the period during which the mortgagee 
has been in possession under the terms of the 
decree. [p. 676, col, 2.] 

Ramasami Naik v. Ramasami Chetti, 30 M. 285 
2M. L. T. 167; 17 M. L. J. 201; Nistarini Dasi v. 
Kazim Ali, 7 Ind. Cas. 258; 12 ©. L. J. u5, referred 
to. 


Appeal against the order of the Dis- 
trict Judge, Cuddapah, in Original Peti- 
tion No. 184 of 1911, in Original Suit 
No. 6 of 1902. | f 

Mr. S. Gopalaswami Ayyangar, for the 
Appellants. : 
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Messrs. O. V. Anantakrishna Aiyar 

` P. C. Desikachariar, for the Respondents. 

JUDGMENT.—This is an appeal by the 
decree-holders, who were the mortgagees of 
the property, against tbe order of the Sub- 
ordinate Judge, dated 30th September 1913, 
made on àn application of the judgment- 
debtors asking that an account be taken of 
the receipts and disbursements in respect 
of the income of the property; that the 
amount so settled be entered in satisfaction 
of the decree; and that the balance due by 
the decree-holders who were in possession 
of the property be paid to the petitioners, 
that is, the judgment-debtors and also that 
a direction be made for delivery of the 
property to them. 

A Commissioner was appointed to go into 
the accounts and to report to the District 
Judge as to the receipts and expenditure. 
Upon receipt of the report, the District 
Judge went into the matter and arrived 
at the finding that a sum of Rs. 14,000 and 
odd should be credited against the amount 
of the decree. 


and 


The first objection raised before us was 
that no credit should have been allowed for 
the amount received by the decree-holders, 
because such receipts were not certified to 
the Court within ninety days after they 
were received. The decree-holders remained 
in possession of the property under the 
terms of the decree, and the decree provid- 
ed that every year they should render 
account and give credit for any surplus 
that might bein their hands after meeting 
the necessary expenses. They remained in 
possession for more than eight years, 
though the decree expressly provided for 
their remaining in possession only for six 
years, The question of limitation is whether 
such receipts by mortgagee decree-holders 
in possession of the property is “money 
payable under a decree paid ont of Court 
or adjustment in whole or in part to the 
satisfaction of the decree-holder.” Money 
so reeeived cannot in any sense be said to 
be money payable under the decree within 
the meaning of this rule, nor can it be said 
to be an adjustment between the decree- 
holder and judgment-debtor, There was in 
fact no adjustment. The simple fact is 
that the mortgagee decree-holders being in 
possession are tə accuunt for the monky 
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received by them, 


and if any money is still 
payable to them, 


they will be entitled to 
its payment. On the other hand if their 
decree had been satisfied, the judgment- 
debtors are entitle! to delivery of posses- 
sion of the property and also to any balance 
of the money that may remain in their 
hands. We think this point is covered by 
a dictum in a Fall Bench decision of this 
Court, Vardhinadasawmy Ayyar v. Somasund- 
ram Pilla (1). The observation which 
applies to the case is to be found at page 
478, where it is laid down that the special 
provision for the purpose of limitation would 
not make the sums received by a usufructuary 
mortgagee decree-holder in possession, 
money payable under a decree within the 
meaning of section 258 of the old Code 
corresponding to rule 2, Order XXI. Our 
attention has also been drawn to Ramasam? 
Nak y. Ramasami Chetti (2) That was not 
a case in whieh the decree-holder was in 
possession of the property under the terms 
of the decree and the moneys sought to 
be credited by the judgment-debtor were 
not the income from the property received 
by the decree-holder in possession of it, but 
it appears that at page 265,a referenca is 
made to the decision in Vatdhinadasawmy 
Ayyar v. Somasundram Pillai (1) and there 
it is stated that according to that decision, 
the amount realised by a usufructuary 
mortgagee remaining in possession after a 
decree for sale cannot be applied in satisfac- 


tion of the decree amount unless certified ~ 


under section 258 of the old Civil Procedure 
Code. It seems to us that this proceeds 
upon a misapprehension of what is laid 
down in Vatdhinadasawmy Ayyar v. Somasund- 
ram Pillai (1), to which we have already 
referred. We have also been referred to 
Nistarini Dasi v. Kazim Ali (3), where it is 
laid down that ina suit by the decree-holder 
for an order absolute for sale, the judgment- 
debtor is entitled to have an account taken of 
the receipts by the decree-holder. That deci- 
sion does not apply to the facts of this 
case. Weare of opinion that the plea of 
limitation is not sustainable. 
Appeal dismissed, 

V.R.P. 

(i) 28 M. 478; 15:M. lr. J. 126. 

(8) 30 M. 255; 2 M. L. T. 167; 17 M. L.J. 201. 

(3) 7 Ind. Cas. 258; 12 0. L. J. 66. 
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BHAGWAN SINGH V. BISHESHAR NATH. 


OUDH JUDICIAL COMMISSIONERS 
COURT, 

First Civin APPrat No. 48 or 1915. 
December 13, 1916. 
Present:—Mr. Stuart, J. O. 
BHAGWAN SINGH AND orners— DEFEND- 
ants Nos, 1 to 5 AND 7—APPELLANTS 
Versus 
Lala BISHESHAR NATH AND ANOTHER— 
PLAINTIRES, AND DARYAI SINGH anp 
ANOTHER—Derenpants Nos. 6 AND 8— 


RESPONDENTS. 

Oudh Rent Act (XXIL of 1886), Chap. FHA— 
Jurisdiction of Civil Courts Jurisdiction, whetner can 
be conferred by consent of parties—Cuurt, duty of —Suit 
for possession of land held as rent-free muafi—Quzara 
and muafi, distinction between. 

Jurisdiction cannot be conferred upon a Court, 
which does not possess it, by agreement of the parties 
to the effect that it does possess such jurisdiction; 
and it is the duty of a Court to refuse to entertain a 
suit which ddes not lie within its jurisdiction, whether 
1s point is raised by the parties or not. [p. 678, col. 
1. 

~ There is a distinction between muafi and guzara 
in Oudh. Where the relationship of landholder 
and tenant does not exist between the parties there 
may be a guzara, but where the relationship of land- 
holder and tenant does exist between the parties 
there is a muafi. [p. 678; col. 1.] i 


The provisions of Chapter VIIA of the Oudh 
Rent Act apply to a suit for possession of land held 
as rent-free muaf and not by way of guzara, and the 
Civil Courts have no jurisdiction to entertain such 
suit, [p. 678, col. 2.] 


Appeal against the decree of the Subordi- 
nate Judge, Hardoi, dated 7th April 1915. 

Hon’ble Pandit Gokaran Nath Misra, for the 
Appellants. 

Babus Basudeo Lal and Bisheshwar Nath, 
for Respondents Nos. 1 and 2. 


JUDGMENT.—Balbhaddar Brahman re- 
presevted one branch of a family descended 
from Baij Nath. His brother Raghubar 
represented another branch. Atthe time of 
the regular Settlement Balbhaddar obtained 
a decree with respect to the village of Shan- 
karpur and other villages, These villages 
had been the property of Baij Nath’s family 
at some period prior tothe annexation. They 
had, however, passed out of the possession of 
the family and were re-acquired by Balbhad- 
dar. The Settlement Courts decided that Bal- 
bhaddar had re-acquired them on his own 
behalf and not on behalf of the family, and 
as a result he was declared the proprietor. 
Ragbubar had two sons Kamal and 
Chhamal, They applied to the Settlement 
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Court for under-proprietary rights in the 
villages. They did not succeed in their claim, 
but they were allotted 125 digkas kham free 
of liability to pay rent. This they obtained 
under a decree of the Settlement Court, At 
a subsequent period they obtained an addi- 
tional area of 115 bigkas kham. Lt is not 
established how they obtained this latter area 
but tkey clearly obtained it and cultivated 
it free of lability to pay rent. Kamal died 
abont thirty-five years ago. His interests in 
the holding continued to be enjoyed by his 
successors, The rights of the Balbhaddar 
branch were transferred in execution of 
decrees to the present plaintiffs. Chhamal 
died abunt six years ago. The present plaint- 
iffg sued the descendants of Kamal and 
Chkamal and a transferee from them for 
possession of the 240 bighas kham. 

The case for the plaintiffs in the lower 
Court was that the grant had been for the 
lives of Kamal and Chhamal but was not a 
perpetual grant to their descendants, and 
that on the death of Kamal his rights had 
devolved on Chhamal by survivorship. They 
did not differentiate the original grant of 125 
bighasfrum the subsequent acquisition of 115 
bighas. They treated both the areas as falling 
under the same grant, took the position that 
the whole grant did not become liable to 
resumption until the death of Chhamal, and 
thus brought their suit within time for the 
whole area. The learned Subordinate Judge 
accepted their argument, found the case 
established on the evidence, and decreed the 
suit. The present appeal is preferred. 


For convenience the parties to this appeal 
have divided the subject-matter into three 
parts. The first part is the 623 bighas held 
under the original grant which was enjoyed 
by Kamal. The second part is the 624 
bighas held under the original grant enjoyed 
Fy Chhamal, and the third portion is the 115 
bighas held by both, subsequently acquired. 
The case with regard to each of these 
plots might be different according to the 
findings on the points raised in appeal. 
Of course, if the appellants’ contention 
were accepted that the grant was a perpetual 
grant, the decision with regard to the first 
two plots would be unaffected, and if the 
respondents’ contention that Kamal’s rights 
devolved on Chhamal by survivorship, the 
decisión would be similarly unaffected. 
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But in any circumstances the case with 
regard to the third plot is absolutely 
different from the case with regard to the 
first two, and if it were held that Kamal’s 
rights did not devolve on Chhamal by 
survivorship the appellants’ argument that, 
under the provisions of Article 180, Act IX 
of 1908, First Schedule, it was. only open 
to the grantor if he asserted that the 
grant was for Kamal’s ‘lifetime to sue 
within twelve years of Kamal's death, would 
have considerable force. The suit would 
certainly be within time with regard to the 
62} bighas enjoyed by Chhamal. With 
regard to the third plot it is difficult to see how 
on the facts a case would lie in a Civil 
Court at all. 


I do not propose, however, to decide any 
of these points, for on the facts I consider 
that a Civil Court has no jurisdiction. It 
is to be noted that the defendants did not 
raise in the Court of the Subordinate Judge 
any plea to the effect that the Court has no 
jurisdiction and further no such plea was 
raised in the grounds of appeal. But it is 
the duty of a Court to refuse to entertain 
a suit, which does not lie within its jurisdic- 
tion, whether the point is raised by the 
parties or not, Jurisdiction cannot be con- 
“ ferred upon a Court, which does not possess 
it, by agreement of the parties to the effect 
that it does possess such jurisdiction. On 
the facts, I find that the land which is the 
subject-matter of the suit is held as 
rent-free muofi and is not held by way.. of 
guzara. There is a distinction between muaf 
and guzara in Ondh. Without essaying an 
exhaustive or complete pronouncement as to 
the distinction, it is sufficient to say that 
where the relationship of landholder and 
tenant does not exist between the parties 
there may be a guzara but where the relation- 
ship of Jandholder and tenant does exist 
between the parties there isa muaf. Ina 
decision of the Board of Revenue in 1909, 
Musammat Saifuran Bibi v. Najaf Khan (1), 
it waa laid down that a Revenue Court alone 
had jurisdiction to entertain suits for resump- 
tion of all land held rent-free. Possibly 
that decision goes toofar. The proposition 
that the word “grantor” in Chapter VII (A), 
Act XXII of 1886, means the person who 


(1) Rev. L. J., Vol. II, part I, p. 100. 
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pays the revenue due on land held by an- 
other and thatthe word “grantee” means 
the person who holds land rent-free or at 
a favourable rent the revenue of which is 
paid by another, may be too comprehensive. 
The desisionin question might be held to 
ignore the distinction between guzara and 
muaf, and I do not accept the authority as 
absolute. I have not, however, to decide here 
the point as to whether the provisions of 
Chapter VII (A) apply to the resumption 
of all land held rent-free or at a favourable 
rent in Ondh. ft is sufficient for the 
purpose of this appeal to find (as I do find) 
that the provisions of that Chapter apply 
to the land in snitand that a Civil Court 
would be usurping a jurisdiction it did 
not possess in giving a desree upon the 
plaint, which would in effest be a decree 
resuming land held rent-free which could 
only bə resumed under the order of a 
Revenue Court and under the provisions of 
Chapter VII (A) of Act XXII of 1886. In 
these circumstances I consider it advisable 
to express no opinion upon the other 
points raised in the appeal. Finding that 
the Civil Court had ‘no jurisdiction to 
entertain the suit, I accept the appeal and 
direct that the case stand dismissed. As 
the question of jurisdiction should have been 
and was not raised by the defendants and as 
it was largely owing to their fanlt that the 
suit was not dismissed in limine, I direct 
that the parties bear their own costs through- 
out. 
Appeal accepted, 


PUNJAB CHIEF COURT. 

First Civin Appusn No. 959 or 1913. 
November 27, 1916. 
Present:—-Mr. Justice Shah Din and 
Mr. Justice Leslie Jones. 
KAMAL DIN— PLAINTIFF — APPELLANT 

WENSUS . 
MIR ABDULLA AND OTHERS— DEFRNDANTS 


-— RESPONDENTS. 
Malicious prosecution—Reasonable and probable 
cause— Witness, whether can be sued for damages— 
Conspiracy. | j 
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Where there was a long-standing and bitter feud 
between the families of the plaintiff and the defend- 
ant, and defendant’s son was murdered under cir- 
cumstances which pointed to the plaintiff as having 
been the culprit, and defendant acting upon the 
statements of the deceased contained in an alleged 
dying declaration and of certain witnosses prosecuted 
the plaintiff for the murder: 


Held, that defendant had reasonable and probable 
cause for the prosecution. [p. 681, col. 2.] 


No civil action for damages lies against a witness 
for giving false evidence, and the fact that the evi- 
dence ig given im pursuance of a conspiracy to 
obtain the conviction of an accused person does not 
mako any difference. [p. 682, col. 2.] 


The only remedy against a false witness is a pro- 
secution for perjury. [p. 682, col. 2.] 

First appeal from the decree of the 
District Judge, Shahpur, dated the 31st 
of March 1918, decreeing the claim for 
Rs. 100 only. 


The Hon’ble Mr. Muhammad Shafi, K. B., 
for the Appellant. 


Messrs, Nand Lal and Badri Neth Kapur, 
for the Respondents. 


JUDGVMENT.—The fasts of this case 
will be better understood by reference to the 
following pedigree:— 


Mian MUHAMMAD alias HAFIZ MUHAMMAD 
-=First wife Second wife = Third wife 
i 
= Rahim Bakhsh 
Mohkam Din Nizam Din 
(Hanged | 
for the murder Kamal Din 
of Muhammad (plaintiff), 
Nur.) 


| 
Ghulam Hussain 
(plaintiff) 
(son-in-law of 
Mir Abdullah). 


Muhammad Nur ` 
(murdered in 1875) 


Mir Abdullah 
ae No. 1) 


coor 


) 
Muzaffar 
(defendant No. 2). 


i 
Dost Muhammad 
(murdered). 


On the 1st August 1909 Dost Mudammad, 
son of Mir Abdullah and brother of 
Muzaffar, was murdered while he was 
taking his midday rest at village Khura 
in Tahsil Khushab of the Shahpur District. 
Mir Abdullah was at that time at 
Kathwai, some three miles from Khura, 
where he was assisting Mr. Harcourt, 
Additional Divisional Judge, Shahpur, in 
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- On arrival there he found that his 
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a local enquiry in connection with a case 
in the latter’s Conrt, Abant 3 PM. a 
barber came from Khnra and informed 
Mir Abdullah that his son Dost Muham- 
mad had been attacked and seriously 
wounded. Mir Abdullah informed Mr. 
Harcourt of what had happened, and with 
his permission rode off to bis own village. 
son 
was stil] alive but was unconscious. A 
statement in writing purporting to be that 
of his son was shown to him, and he was 
informed that Dost Muhammad had made 
that statement in the presence of certain 
witnesses; that it had been recorded by 
Ilahi Bakhsh, goldsmith, and ‘attested by 
him and the other persons in whose pre- 
sence it was made. He hurried back to 
Kathwai, showed the alleged statement 
of Dost Muhammad to Mr. Harcourt and 
implored him to go with him to Khura 
and take down the statement of his son 
who, be hoped, might recover consciousness. 
Mr. Harcourt started to Khura accordingly 
at about 430 p.m, but before he arrived 
at the village the party was met by a 
man who informed them that Dost Muham- 
mad had expired. Mr. Harcourt, however, 
proceeded to the village, saw the murdered 
man, recorded the statements of the writer 
and the attesting witnesses of the alleged 
dying declaration of the deceased, and also 
those of four persons who had meanwhile 
been suspected of having murdered Dost 
Mubammad and were present on the spot. 
The four suspects were Nizam Din, Kamal 
Din, Ghulam Husain and Azam (see the 
above pedigree). 


A report of the occurrence was made to 
the Police at Thana Nowshera, and the 
Sub-Inspector arrived at Khura at about 
7 p.M. after Mr. Harconrt had left and 
commenced the investigation. As a result 
of the investigation, the Police sent up 
under section 302, Indian Penal Code, 
four accused persons, Nizam Din, his 
son Kamal Din, Ghulam Husain and 
Azam, who were all alleged to have parti- 
cipated in the murder of Dost Muhammad. 
The enquiry was held by Mr. French, 
District Magistrate, Shahpur, who by his 
order, dated the 28th August 1909, dis- 
charged all the accused persons, and 
directed the prosecution under section 194, 
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Indian Penal Code, of Mir Abdullah, 
father of the deceased, Muzaffar, brother 
of the deceased, and of Jahan Khan, 
Muhammad Yar, Sher and Ilahi Bakhsh, 
two of whom professed to have been eye- 
witnesses of the murder and all of whom 
were said tohave heard the deceased make 
the dying declaration above referred to. 
From the order of Mr. French directing 
the prosecution of the six persons named 
above an appeal was preferred to this 
Court; and this Court by order, dated the 
10th Jure 19!0, quashed the order of 
Mr. French so far as Mir Abdullah was con- 
cerned but upheld it as regards the remain- 
ing five persons. The latter were tried, 
and on the 20th February 1912 were 
convicted by a Magistrate of the lst 
class of an offence under section 194, 
Indian Penal Code, and sentenced to three 
months’ rigorous imprisonment each. On 
appeal the convictions and sentences were 
set aside and all the accused persons were 
acquitted by the Sessions Judge, Shahpur 
Division, on the ground thatin view of 
the conflict of medical evidence on the 
question as to whether the deceased after 
receiving his injuries could have retained 
sufficient consciousness to be able to make 
a statement, it was unsafe to convict 
the’ accused persons of fabricating false 
evidence, wz., the dying declaration of the 
deceased in respect of the alleged fabrication 
of which the aceused had been placed on 
their trial. 

Meanwhile, on the 28th July 1910 two 
separate suits were instituted in the Court 
of the District Judge, Shahpur, one by 
Kamal Din, son of Nizam Din, and the 
other by Ghulam Hussain, son of Rahim 
Bakhsh—who were two of the four persons 
accused of the murder of Dost Muhammad— 
against Mir Abdullah and his son 
Muzaffar Khan, and Sher, Ilahi Bakhsh, 
Muhammad Yar and Jahana, who had 
given evidence against each plaintiff in 
the capitel case, to recover Rs. 5,250, 
as damages for malicious prosecution. Both 
the suits were tried together, and by 
agreement of the parties most of the evi- 
dence adduced in the capital case before 
Mr. French and that given in the course 
of the trial under section 194, Indian 
Penal Code, was treated as evidence in 
these suits, The District Judge has dis- 
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posed of both the suite in one jadgment dated 
the 31st March 1913, and in eaoh suit 
he has awarded Rs. 100 by way of damages 
to the plaintiff with half costs incurred 
by him. 

From the decree of the District Judge 
in each suit cross-appeals have been pre- 
ferred by the parties to this Court. First 
Appeal No. 959 of 1913 has been filed 
by Kamal Din, plaintiff, against the defend- 
ants, and Cross-Appeal No, 1400: of 1913 
by the defendants «against Kamal Din. 
Similarly, First Appeal No. 960 of 1913 
has been Gled by Ghulam Hussain, plaint- 
if, against the defendants and Cross- 
Appeal No. 1401 of 1913 by the defendants 
against Ghulam Hassain. All the four 
appeals have been heard together and 
will be disposed of in this judgment. 

The pleadings of the parties as contained 
in the plaint and in the written state- 
ment filed by the defendants in each suit 
have been briefly summarised by the Dis- 
trict Judge in his judgment. Upon those 
pleadings the following issues were drawn in 
each suit:— : 

(1) Did the defendants conspire together 
and bring a false charge of murder against 
the plaintiff for which there was no reason- 
able and probable cause? 

(2) If the first issue be found in favour of 
the plaintiff, what amount of damages is he 
entitled to? 

Tn connection with these issuesthe Dis- 
trict Judge has in effect recorded the following 
findings;— 

(1) In all probability Dost Muhammad 
did not regain consciousness after he had 
received his injuries at the hands of his 
assailants, 

(2) The alleged dying declaration of 
the deceased was most probably forged; _ 
and in view of the bitter enmity that had 
existed fora long time between the parties, 
it must ke held that the defendants laid 
a plot to involve the plaintiffs in a false 
case and false evidence was adduced in 
support of the prosecution as to the alleged 
participation of the plaintiffs in Dost Muham- 
mad’s murder. 

(3) Although in view of the above finding 
the plaintiffs were entitled to compensation 
for malicious prosecution, considering thst 
a long standing family fend had existed 
between the parties and that defendants 
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Nos. 1 and 2 had been more sinned 
against than sinning, the plaintiffs were 
not entitled to more than nominal damages. 

(4) The plaintiffs had failed to prove 
the actual expenditure ‘incurred by them 
in defending the criminal case brought 
against them, viz, the capital case that 
terminated in the order of discharge dated 
the 28th August 1909 that was recorded by 
Mr. French, and in conducting the prosecu- 
tion under section 194, Indian Penal 
Code, which resulted in the acquittal of 
the defendants by order of the Sessions Judge 
dated 10th April 1912. In the absence of 
definite evidence on this point, the District 
Judge assessed compensation at Rs. 100 in 
each suit. ` 


Mr. Muhammad Shaf, who has appeared 
for the plaintiff-appellant in Appeals Nos. 
959 and 960, has argued— 

(1) that in view of the finding of the 
District Judge on the first issue to the effect 
that the defendants had conspired and 
brought a false charge of murder against the 
plaintiffs without reasonable and probable 
cause, the learned Judge should have granted 
heavy damages to the plaintiffs; and 


(2) that the District Judge had acted 
improperly in not allowing his clients a fair 
opportunity of adducing their evidence on the 
question of the expenditure actually incurred 
by them in defending the criminal case 
brought against them by the defendants; and 
that if such opportunity had been given, the 
plaintiffs would have been able to show that 
they were each entitled to recover from the 
defendant by way of compensation at Jean the 
sum of Rs. 5,250. 


On the other hand, Mr, Nand Lal, Counsel 
forthe appellants in Cross-Appeals Nos. 1400 
and 1401, has urged:— 

(1) that the evidence adduced by the 
plaintiffs in these suits is insufficiént to prove 
that his clients had conspired and brought a 
false charge of murder against the plaintiffs 
on the Ist August 1909 without reasonable 
and probable cause, and that no action for 
damages can be brought against the defend- 
ants for giving false evidence in the capital 
‘ease in pursuance of the alleged corspiracy, 
the only remedy against them being a pro- 
secution for perjury; 

(2) tbat as the plaintiffs had been pro- 


INDJAN OASES, 


681 


secuted for the offence of murder by the 
Crown, and not by defendants Nos, 1 and 2, 
the latter were not liable to be sued for 
malicious prosecution; and 

(3) that the plaintiffs had adduced no 
evidence to show that each of them had 
expended anything like Rs. 5,250 in defend- 
ing the criminal case in which they were 
concerned, and that they were not entitled to 
a further opportunity of adducing evidence on 
this point. 

In support of his position Mr. Nand Lal 
relied on Templeton y. Laurie (1), Narasinga 
Row v. Muthaya Pillai (2), Balbhaddar Pand: v. 
Basteo Pande (3) and Vaidinadier v. Krishna- 
sami Iyer (4). On the other hand, Mr. 
Muhammad Shafi placed his reliance on Gaya 
Prasad v. Bhagat Singh (5), Bandi v. 
Rama Din (6) and Godha Ram v. Deri Das(7). 

In the view that we are disposed to take 
of the case it is unnecessary for us to go into 
the question whether or not a reasonable 
opportunity was allowed by the District Judge 
to the plaintiffs to adduce evidence regarding 
the expenditure actually incurred by them in 
defending the criminal case above referred 
to. In our opinion, the cirenmstances disclos- 
ed on the record are such that it is exaeed- 
ingly difficult to say that defendants Nos. 1 
and 2 supported a charge of murder against 
the present plaintiffs without reasonable and 
probable cause; and sofar as the remaining 
defendants Nos. 3 to 6 are concerned, the 
alleged fact that they gave false evidence 
against the plaintiffs in the capital case does 
not render them liable to a suit for damages 
such as the present one. The record shows 
that in 1875, Mir Abdullah, defendant No. 1's 
father Muhammad Nur was murdered, 
Mohkam Din, full brother of Nizam Din, and 
six other persons were tried for the murder, 
with the result that Mohkam Din was 
sentenced to death and the rest of the accused 
to transportation f r life each. Mir Abdallah 
still bears on his head and nose the marks of 
hatchet blows which were inflicted on him 


(1) 25 B. 280; 2 Bom. L. R, 244, 

(2) 26 M. 362; 12 M. L. J. 389. 

(8) 29 A. 44; 3 A. L. J. 650; A. W. N. (1906) 263. 

(4) 19 Ind. Cas. 665; 86 M. 375; 24 M. L. J. 515. 

(5) 30 A. 625 (P. O.);12 O. W. N. 1017; S51. A. 
189; 10 Bom. L. B 1050; 4 M. L. T. 204, 18 M. L.J. 
394: 5 A. L. J. 665; 14 Bur. L, R. 318; 11 O. C. 371; 8 
O. L. J. 337. 

(6) 2 Ind. Cas. 424; 6 A. L. J. 516; 5 M. L. T, 887. 

(7) 28 Ind. Cas, 273; 14 P. R. 1915; 1 P, L, R, 1916. 
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when his father was put to death. Mir 
Abdullah was murderously assaulted in 1885, 
and the bitter fend between the two branches 
of the family has been kept alive up to the 
- present time. In 1907 Mr. Brewster, Magis- 
trate, first class, Shahpur, ordered Nizam Din 
and his son to execute bonds in sums of 
Rs. 1,£00 and 500 respectively with sureties 
to keep the peace for one year; and the 
Magistrate’s order, dated the 9th October 
1907, (printed at pages 3 and 4 of the paper- 
book) throws considerable light on the 
strained relations then existing between the 
parties. In these circumstances, if was 
perfectly natural that when in Aagust 1909 
Dost Muhammad was murdered in his own 
village suspicisn should have fallen on his 
father’s enemies in his own family, and it is as 
likely asnotthat thatsuspicion was strengthen- 
ed by certain concomitant circumstances, which 
may not be capable of strict proof in 
- a Court of Law but which in villages where 
a long-standing fend divides the small 
community of proprietors into rival factions 
determine the course of events in a very 
marked degree. The most important factor 
which, from its -nature, is calculated to 
affect judicial opinion in a case like the 
present is the question whether after the 
receipt of his injuries Dost Muhammad 
had retained, or after a while had regained, 
sufficient consciousness to be able to make 
a statement giving the names of the 
persons who had attacked him. The dying 
declaration attributed to Dost Muhammad 
is printed at page 4 of the paper-book 
(marked as Exhibit P-10); it is very 
brief indeed, giving as it does only the 
names of the fonr persons, the present 
plaintiffs and Nizam Din and Azam, who 
were alleged to have attacked Dost Muham- 
mad; and it is by no means an easy 
question to decide whether the wounded 
man could or sould not have named his 
assailants. The medical evidence on the 
point is conflicting. On the one hand, 
Assistant Surgeon Firoze Din, who con- 
ducted the post mortem examination, was 
of opinion that the deceased could not 
have remained conscious and could not 
possibly have spoken after receiving his 
injuries (pages 51 and 52); and he has 
been supported in that opinion by Dr. G. 
M. L. Smith, Civil Surgeon, Shahpur (page 
§8), Dr. H. Smith, Ciyil Surgeon, Amritsar 
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(page 60), and Dr. D. H. F, Cordin, Civil 
Surgeon, Shahpur (page 11). On the 
other hand, we have the opinions of Dr. 
H. Handley, Civil Surgeon, Simla (page 69), 
and Dr. W: W. Jendwine, Civil Surgeon, 
Rawalpindi (pages 70 and 71), who state 
„in clear terms that the deceased could 
have lived and spoken after receiving the 
injuries mentioned in the’ post mortem 
report of Assistant Surgeon Firoze Din, 
In view of this conflict of medical evi- 
dence, it is impossible to say with any 
approach to reasonable certainty that the 
deceased must have become unconscious 
immediately after receiving his injuries 
and that he could not have regained 
consciousness thereafter so as to be able. 
to speak, however incoherently, and name 
his assailants. The alleged fabrication of 
the dying declaration of the deceased is 
not, therefore, proved beyond reasonable 
doubt; and the plaintiff's claim for damages 
in each suit, sofar“as it is based upon 
the allegation that the dying declaration 
in question was fabricated, must fall to 
the ground. 

There is no doubt that, apart from the 
question of the deceased being conscious 
or unconscious after the receipt of his 
injuries, the evidence given by the defend- 
ants, except defendant No. 1, as to their 
having actually seen the plaintiffs, together 
with Nizam Din and Azam, attack the 
deceased at midday on the lst of August 
1909 is mostly false; bub this does not 
help the plaintiffs in the present litigation. 
In Templeton v. Laurie (1) it was held that 
no civil action lies against a witness for 
giving false evidence, and the fact that 
the evidence is given in pursuance of a 
conspiracy to obtain the conviction of the 
accused person does not make any difference. 
The only remedy against a false witness 
isa prosecution for perjury. In our opinion 
this decision of the Bombay High Court 
lays down a wholesome principle of law 
which must be followed in the present 
case; and the plaintiffs are, therefore, pre- 
cluded from claiming any damages from 
defendants Nos. 2 to 6 for their having 
given false evidence against the plaintiffs 
in the capital ease. So far as defendant 
No. 1 is concerned it was held by this 
Conrt, as we have stated above, that he 
was not liable to be proseouted for fabri- 
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cating false evidence, and the order of 
Mr. French directing this prosecution 
under section 194, Indian Penal Code, 
was, therefore, quashed. The order of the 


Sessions Judge, dated the 10th of April 
1912, in which he held that it was 
unsafe to sonyict the accused persons 


before him, who are the present defend- 
ants,, under section 194, Indian Penal 
Code, on the strength of the evidence of 
one set of medical men in regard to a 
point on which another set of medical 
‘men entertained the opposite opinion seems 
to us a sound one, Apart from all this, 
one view is that, considering the circum- 
stances under which Dost Muhammad met 
with a violent death and having regard 
to the long-standing family feud between 
the parties to which reference has been 
made above, it cannot be said affirmatively 
that there was absence of reasonable and pro- 
bable cause on the part of defendants 
Nos. 1 and 2 for charging the plaintiff 
with the murder of Dost Muhammad; 
and this view receives some support from 
the significant fact that Nizam Din, father 
` of Kamal Din plaintiff, and Azam, who 
is brother-in-law of Nizam Din, have not 
joined with the present plaintiffs in bring- 
ing a suit for damages against the defend- 
ants. Both Nizam Din and Azam are 
elderly members of the family, and the 
position held by Nizam Din as a pir is 
certainly higher than that of his son 
Kamal Din so that the injury to his 
reputation and feelings caused by the 
criminal proceedings taken against him 
by defendants Nos. 1 and 2 was certainly 
more serious than the wrong done to 
Kamal Din. The circumstance that neither 
Nizam Din nor Azam has brought a suit 
for compensation against the defendants 
shows at least that they’ were conscious 
of a certain weakness in their position 
if they were to bring an action for tort 
against the defendants, and obviously this 
attitude on their parts must, to some 
extent, affect the question of the bona fides 
of the present claim made by the two younger 
members of the family. 


For the foregoing reasons we dismiss 
Appeals Nos, 959 and 960, and accepting 
Appeals Nos, 1400 and 1401 dismiss both 
the suits. In the peonliar circumstances 
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of the case we leave the parties 
their own costs throughout. 
Appeais Nos. 1400 and 1401 accepted; 
Appeals Nos, 959 and 960 dismissed, 


to pay 





PRIVY COUNCIL. 

ApPEAL FROM Mapras Hiesa Count. 
November 14, 1916. 
Present:—Lord Chancellor (Lord Buck- 
master), Lord Shaw, Lord Wrenbury 
and Mr. Ameer Ali. 

D. T. KEY MER—PLAINTIRE— 
ÅPPELLANT 

versus — 
P. VISWANATHAM REDDI _— DerENDANMT 
— R :SPONDENT, 

Civil Procedure Gode (Act F of 1908), s. 18 (b)— 
Foreign judgment, suit on— Adverse decision for refusal 
to answer interrogatories, whether ‘decision on merits 
of case. 

Clause (8) of section 18, Civil Procedure Code, 
refers to cases where, for one reason or another, the 
controversy raised in the action has not, in fact, 
been the subject of direct adjudication by the Court. 
[p. 685, col. 2.) 

A decision given adversely to a party for his 
failure to answer the interrogatories of his adversary 
is nota decision on the ‘merits of the case’ within 
the meaning of the said section and no action can be 
maintained thereon in a foreign Court [p. 685, col. 2.) 

Appeal from a decree of the Madras 
High Court, dated November 6th, 1914, 
reported as 27 Ind. Cas. 386; 39 M. 95, revers- 
ing a judgment of Bakewell, J., dated the Sth 
September 1914. 

FACTS are sufficiently set forth in their 
Lordships’ judgment and in 27 Ind. Cas. 886. 

Sir Robert Finlay, K. O.,and Mr. Dunne, for 
the Appellant.—The Trial Judge has rightly 
held that the suit was decided on the 
merits. “Judgment on the merits” means 
“Judgment on the facts in contention 
between the parties.” The “merits of the 
case” are the facts that compose. the issue 


on the principal question in the case, 
That question here was whether 
the defendant owed certain money. In a 


similar case in the Punjab, when defendant 
was served with a writ of summons issued 
by the High Court in England and failed 
to enter an appearance, the judgment passed 
against him was held to be a judgment on 
the merits: Ham Chand v. John Bartlett (1), 


(1) 3 Ind. Cas. 522; 75 P. R. 1909; 99 P. L. R. 1909, 
92 P. W. R. 1909, 
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[Tas -Lorp Onancettor.—That is not the 
same as holding the facts. 
is dismissed because he is in contempt that is 
not a decision on the merits.| 

That would be a punishment, but here, on 
the authority of the Statute, he is put in the 
same position as if he had not defended. 
There is no difference between the Courts 
holding that a defence is a sham defence and 
in their taking evidence and disbelieving it. 
Here defendant put in a defence but would 
not give the Court the materials for holding 
whether such defence was true. 

[Tas Lory Caancerior.—Take the case of 
a holder of a bill. Signature is denied by the 
defendant. Holder knows nothing of.the 
signature. Defendant refuses to answer 
interrogatories on the point and his defence 
is struck out. How can you say there has 
been no adjudication on the merits PJ) 

It is a matter of presumption. I say that 
a defendant whose defence is struck out is in 
the same position as, a defendant who has 
made no defence at all. 

Reference was made to the following:— 
The Delia (2), Ohallenge and the Duc @ 
Aumale (8), Haigh v. Haigh (4), Farden v. 
Richter (5). 

-~ Mr. Dunne followed.—Section 18 of the 
Code of Civil Procedure is part of the law of 
res judicata and places a foreign judgment on 
the same footing as others, provided it is 
given ‘on the merits.” A judgment passed 
against a man who makes defence but 
withdraws it is ex parte, but still itis on the 
‘merits: ‘and if, as here, a man puts himself 
in a position when he is left without a defence 
the adjudication is similarly on the merits; 
merits here means “merits of the casa 
before the Court at the time of adjudication.” 

[Lord Wrenpury—Every judgment is that. | 

It is the merits of the case so far as “pre- 
sented to the Court. 

Sir Robert Finlay, K. C., asked leave to cite 
some further cases. This was allowed and he 


(2) (1876) 1 P D. 893; 45 L. J. P. 111; 35 L. T. 376: 
26 W. R. 46. 

(3) (1904) P. D. 41; 78 L. J. P.8;89 L. T. 481; 
9,Asp. M. C. 497. 

(4) (188€) 31 Ch. 478; 55 L. J. Ch. 190; 53 L. T. 
63; 84 W. B. 120. 

(5) (1889) 23 Q. B. D. 124; 58 L, J. Q. B. 244; 60 L; 
T. 304; 37 W. R. 767. 
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referred to Harris v. Quine 6), In re 
Henderson, Nouvion v. Freeman (7) and the 
same case on appeal to the House of Lords, 
Nouvion v. Freeman (8). 

Messrs. L, De Gruyther, K. C., and Kenwor- 
thy Brown, for the Respondents, were not 
ealled on. i 

JUDGMENT. 

Tan Loro CHANCELLOR.—This case raises 
only a short question, but admittedly it is onẹ 
of wide and general importance. It is for 
that reason that the Board departed from their 
usual course, and permitted Sir Robert Finlay 
to resume his argument after it had been 
concluded and his junior had addressed the 
Board, After having given full consideration 
to the arguments urged both by him and by 
his junior, the Board find themselves unable to 
accede to his contention. ; 

The history of the case is this: —The appel- 
lant was originally plaintiff in-a suit brought 
by him in this country against the respondent. 
In that suit he claimed a sum of £425 17s, 24, 
which he said was dueto him from the re- 
spondent in these circumstances: The plaint- 
iff is an Indian merchant carrying on 
business in london. The defendant, he 
alleged, was a member of a certain firm of 
traders who traded in Madras. The plaint- 
iff asserted that he had entered into an 
arrangement with the firm, of which the 
defendant was a member, under which the 
firm were to consign to him, the plaintiff, 
goods for sale in London; they were to be sold 
on acertain commission, this commission and 
expenses were to be deducted, and the net 
proceeds were to be remitted back to India. 
As against those proceeds, it was also arranged 
that the defendant should be at liberty 
to draw bills to the extent of 75 per cent. 
The plaintiff asserted that bills were so 
drawn; that he accepted them and that 
ultimately it was found that these bills exceed- 
ed the amount of the proceeds for which he 
was properly accountable by the sum of £425 
17s. 2d., and for that sum he brought his 
suit. His statement of claim set out these 
facts, and to that claim a defence was 


(6) (1869) 4 Q. B. D. 653 at p. 658; 10 B. & S. 644; 
28 L. J. Q. B. 381; 20 L. T. 947; 17 W. B. 967. 

(7) (1888) 57 Ch. D. 244; 57 L. J. Ch. 867. 

(8) (1890) 15 A, O, 1:59 L.J.Ch, 387; 62.1. T. 
189; 88 W, R. £81. 
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delivered by the respondent, who denied that 
be ever was a partner in the firm with whom, 
and witb whom alone, it was asserted that 
ihe transaction had been made. He also 
denied in Jess explicit terms that there 
was any money due, or that the arrangements 
bad been made under which the plaintif 
asserted that his claim arose. Upon this 
defence being put in, the plaintiff applied for 
liberty to exhibit interrogatories. That liberty 
was granted, and interrogatories were exhibit- 
` ed calling upon the defendant to speak as to 
some of tbe material matters in dispute. 
Those interrogatories the defendant omitted 
to answer, and thereupon an application was 
made to the Court, asking that the defence 
“might be struck out and judgment entered 
for the plaintiff in the action. That judg- 
ment was accordingly given on the 5th 
May 1913, and itisin these terms: “It is 
ordered upon the application of the plaintiff 
that the defendant’s defence herein be struck 
out, and that the defendant be placed in the 
same position as if he had not defended, and 
that the plaintiff be at liberty to sign 
judgment for £425 17s. 2d.” 


Upon that judgment the appellant sued the 
respondentin Madras. The respondent set 
up by way of defence the statement that 
the judgment between him and the plaintiff 
“ in the English Courts had not been a judg- 
ment given upon the merits of the action, 
and that consequently by virtue of section 
13, sub-section (b) of the Indian Code of 
Civil Procedure, 1908, the action could not 
be maintained on the judgment alone in the 
Indian Courts, and that the merits would 
have to be investigated. 


The question as to whether that defence 
is well established depends upon considering 
what are the terms of section 13 of the Code 
of Civil Procedure, and what isthe meaning 
of the phrase there contained as toa judg- 
ment given “on the merits of the case.” 
Section 13 begins by a general provision 
ibat foreign judgments shall be conclusive 
as between parties to ihe litigation. It 
‘is in these terms: “A foreign judgment 
shall be conclusive as to any matter there- 
by directly adjudicated upon between 
-the same parties or between parties 
under whom they or any of them claim 


litigating under the same title.” But 


_INDIAN CASES, 


‘as that 


‘the meaning of 


685 


to that general provision there are certain 
definite exceptions, andone of them is as 
follows: “Except where such judgment has 
not been given on the merits of the case.” 

_ The whole question in the present appeal 
is whether in the circumstances narrated, 
judgment was given on the 5th May 1413 
between the parties on the merits of the case. 
Now if the merits of the case are examined, 
there would appear to be, first, a denial 
that there was a partnership between the 
defendant and the firm with whom the 
plaintiff had entered into the arrangement; 
secondly, a denial that the arrangement 
had been made and thirdly, a more 
general denial, that even if the arrange- 
ment had been made, the circumstances upon 
which the plaintiff alleged that his right 
to the money arose had never transpired. 
No single one of those matters was ever 
considered or was ever the subject of 
adjudication at all, In point of fact what 
happened was that, because the defendant 
refused to answer the interrogatories which 
had been submitted to him, the merits of 
the-case were never investigated and his 
defence was struck out. He was treated as 
though he had not defended, and judgment 
was given upon that footing. It appears 
to their Lordships that no such decision 
ean be regarded as a decision 
given on the merits of the case within 
section 13, sub-section 
(b). It is quite plain that that sub-section 
must refer to some general class of cases 
‘arid Sir Robert Finlay was asked to explain 
‘to what class of cases in his view it did 
refer. Inanswer he pointed out to their 
‘Lordships that it would refer to a case 
where judgment had been given upon the 
question of the Statutes of Limitation, 


and he may be well founded in that view. 
-But there must be other matters to which 


the sub-section refers, and in their Lordships’ 
view it refers to those cases where, for 
one reason or another, the controversy 
raised in the action has not in fact been 
the subject of direct adjudication by the 
Court. 

In the cireumstances that happened here, 
it isin their Lordships’ view impossible to 
hold that the merits of this cage were ever 
the subject of adjudication, and, therefore, 
they think that this appeal must fail. They 
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will, therefore, humbly advise His Majesty 
that the appeal -shonld be dismissed with 
costs. 
Appeal dismissed. 

Solicitors for the Appellant: 
nolds & Sons. 

Solicitor for the Respondent: Mr. John 
“asselyn. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
APPRAL FROM APPELLATE Ducrer No. 256 
or 1914. 
May 15, 1916. 

Present:—Mr. Batten, A. J. O. 
JASWANT SINGH AND ANOTHER— 
Pruaintirrs— APPELLANTS 
versus 
‘Musommat JASODA—Derenpant— 
RESPONDENT. 

C. P. Land Revenue Act (XVUI of 1881), ss. 
654 (4) (g), 1244 —Thekadar, protected, right of, 
to cut down and appropriate timber—Changes intro- 
duced by s. 654—Transfer of Property Act (IV of 
1882), s. 108 (0)—C. P. Settlement Code, Art 223— 
Sewai-jama, whether contemplates cutting down timber 


by thekadar. ae 
A thekadar of a village has ordinarily no right to cuh 


down and appropriate timber trees. [p. 690, col. 2.] - 


A thekadar who has.no right to fell timber under 
the terms of his lease, does xot acquire that right 
by tho mere grant of a protected-status under section 
65A (4) of the C. P, Land. Revenue Act, 1881. [p. 691, 
col. 1. 

SN Rao Uđhoji v. Sambhoo Mali, 2N.L. R. 1; 
Fagwa v. Budhram, 24 Ind Cas, 855; 10 N. L. R. 64, 
referred to. -- > 

Daryaosingh v. Sitru Mokasi,3 ©. P. L. R. 18; Hiria 
vy. Mahomed Sirajuddin Khan, 4 N, L. R. 104; Sukh- 
nandan v. Manakchand, 10 Ind. Cas. 473; 7 N. L. R. 
63; Kakarla Abbayya v. Raja Venkata Papayya Rao, 
29 M. 24; 16 M. L. J. 8; Narayana Ayyangar v. R. G. 
Orr, 26 M. 252; 12 M. L. J. 449; Rangayya Appa Rau v. 
Kadiyala Ratnam, 18 M. 249; 4 Ind. Dec. (N. s.) 885; 
Badam v. Ganga Dei, 29 A. 484; A. W, N: (1907) 
150; 4 A. L, J: 452; Sharoda Soondari Debia v. Gonee 
Sheik, 10 W. R. 419; Shaikh Mahomed Ali v. Bolakee 
Bhugyut, 24 W. R. 330; Fagucer Soonar v. Musammat 
Khuderun, 2 N. W. P. H. C. R. 251; Bodda Goddeppa 
v. Maharaja of Vizianagaram, 30M. 155; 17 M. L. J. 
61; 2 M. L. T. 25; Rutlonji Edulji Shet v; Collector of 
Tanna, 11 M. I. A. 295; 10 W. R. 13 (P. C.); 2 Bar. P. 
C. J. 292; 20 E. R. 113, distinguished. 

The only change introđuced by section 65 A (4) as 
to the rights to forest treos is that such rights asa 
thekadar may already be’ possessed of must be 
held subject to section 1244. [p. 691, col. 1.] 

Sewai-juma, as understood in Article 223 of the 
Central Provinces Settlement Code, is based on the 
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assumption of the enjoyment by the thekadar of the 
normal produce of the forests, bul it does nob 
contemplate the wholesale cutting down of timber 
trees. [p. 691, col. 2.] 


Appeal against the decree of the Divisional 
Judge, Nerbudda Division, dated the 19th 
January 1914, reversing that of the Sub- 
ordinate Judge, Hoshangabad, dated the 4th 
July 1913. 

Sir Bipin Krishna Bose and Mr. J. Mittra, 
for the Appellants. i 

Dr. H., S. Gour, for the Respondent. 

JUDGMENT.—This appeal arises out 
of a suit for damages brought by the 
malguzars of Mouza Unwa in the Harda 
Tahsil against the protected thekadar of 
the village. The village contains forest, 
and the Rs. 1,500 claimed as damages 
represent the value of timber trees cut 
down and removed by the thekadar from 
November 1907 to June 1911. The defend- 
ant’s case is that she has the right to 
cut and appropriate timber. The original 
lease was granted by the malgugar on 
Bhat oat ow . Admittedly there is 


no mention in the deed of lease of the 





rights of tke lessee to deal with the 
malguzart forest. Exhibit Pal is tha 
judgment of the Judicial Commissioner 


inter partes, dated July 3rd, 1885, deciding 
that the thekadar had no right to out 


timber for sale, that it was admitted that 


she. could take a reasonable quantity of 
wood for agricultural purposes, but that 
beyond that she had no right to cut 
timber without permission. 


The thekadar was granted protected status 
on the 22nd August 1896. Section 65A 
of the Land Revenue Act, introduced into 
the Act by Act XVI of 1889, contained 
only the first clause and the first proviso of 
section 65A as modified by Act XII of 1898, 
but the waitb-l-arz of the village under 
the Settlement of 1893-94 (Exhibit D-6) 
contained the same provisions as to the 
incidents of a protested thekadar as are 
contained in sub-section 4 of the amended 
section 65-A. 


The learned Subordinate Jndge held on 
the second issue framed that neither under 
the original theka nor. because the thekadar 
had been declared to be protected had-the 
defendant the right to cut the timber in 
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suit. The learned Subordinate Jadge held 
that the proceeds of the cutting of timber 
did not come under the head of sewat- 
jama within the meaning of paragraph 
223 of the Central Provinces Revenue 
Code. 
protected status does not confer new rights 
nor derogate from old rights, and that 
the provision in sub-section (4) (g) of 
section 65-A, that a protected thekadar must 
comply with the rules for the manage- 
ment of malguzart forests, cannot be taken 
to eonfer any new right not given by the 
original lease, though if under the lease 
the thekadar has a right to manage the 
forest the provision regulates his exercise 


of the right. On the 6th issue, as to 
whether the defendant could cut timber 
for the purposes of bringing the land 


under cultivation and building a payaga 
and a keuse, it was held that the defend- 
ant could eut timber for the purpose of 
bringing the waste land under cultivation, 
but could not appropriate the cut timber 
to herself, and she could not cut timber 
for building her house and peyaga, as 
these were not agricultural purposes within 
the meaning of the Judicial Commissioner’s 
` judgment of 1885; moreover the timber 
cut for house purposes was cut in 1902 
or 1903 -and not within the period covered 
by the suit. Ultimately the plaintiffs were 
given damages to the amount of 


Rs. 1,055. The defendant appealed and the 
learned Divisional Judge held that the 
plaintiffs had no cause of action and 


The learned Divisional 
Judge considered only the second issue, 
the scope of which is indicated above. 
Jt would appear from his judgment thet 
the defendant did not rely on her rights 
under the original lease, but contended 
that her rights in the village and to the 
timber in the jungle commenced with the 
grant of protested stains. In supporting 
the decree in this Court the learned Counsel 
for the respondent-defendant urges that even 
apart from the grant of protected status 
the defendant has a right to cut timber. 
The Divisional Judge’s judgment proceeds 
-as follows:—— 

“Admittedly, there is no mention in this 
document (lease) of the rights of the lessee 
Jasoda to deal with the malguzarz forest. 


dismissed the suit. 
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It is, therefore, argued on behalf of the 
plaintiffs that the lease did not extend to 
tke forest, and that, in effect, there has 
been no change in ihe terms on which 
Jasoda holds the theka of the village. It 
js argued on the authority of Daryaosingh 
y. Sitru Mokasi (1) that if the lease extend- 
ed to forest lard, even then, in the absence 
of any express contract, the lessee has no 
property in the timber and has no right 
to cut if or to commit waste. 

“The defendant proposes to ignore this 
original docurent altogether. She contends 
that her rights in the village and the 
village jungle commenced with the grant 
of the protected status to her. 

“Even then the plaintiffs argue that the 
Settlement Officer in granting the status 
could not vary the original terms on which 
the theka was granted In support of this 
contenticn Nilkanth Rao Udhoji v. Sambhoo 
Mali (2) Las been cited, and it is argued 
that the conferring cf a Settlemert award has 
not the effect of derogating from old rights 
or of conferring new rights. 

“The last cited proposition, however, will 
apply only where no express legislative pro- 
visiors to the contrary bave keen made, 
Where Legislature has conferred on the 
Settlement Officer express powers to vary 
or even introduce new terms in the original 
agreement between the parties, the aforesaid 
proposition can, in my opinion, have no 
application. 

“For example, in section 65-A, Land 
Revenue Act. In clause (1) it is provided 
that under certain circumstances a ‘protected’ 
status, carrying with it very valuable 
privileges, could be conferred on a farmer or 
a thekedar, notwithstanding any contract to the 
conirary. The underlined (italicised) words 
are to be specially noted. Then, again, under 
the same section, variations, conferring new 
privileges, could be introduced in the original 
terms which ordinarily perhaps the pro- 
prietor would never have dreamt of granting, 
if left to himself, e.g, the tenure would 
become heritable. Not only this, but the 
Settlement Officer would have the right 
of altering even the theka-jama under section 
65 (4) (d), and would even give the pro- 
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tected thekedar the right of demanding that 
his lease should be renewed on reasonable 
terms, 

“When a Settlement.Oficer has the right 
given to him by law to do all these things 
it is not correct, I think, to argue, as the 
learned Pleaders for the appellants have 
done, that this officer cannot fasten new 
terms on the original theka agreement. 

“In my opinion, we must decide the rights 
and liabilities between ‘the parties not by 
the terms of the original deed of lease, but 
by the terms settled when Jasoda was given 
the protected status. Unless this was re- 
cognised, the plaintiffs wonld presumably 
have the right to decline to receive as rent 
anything less than what was originally 
settled, if this happened to be more than 
the theka-jama determined by the Settle- 
ment Officer; but this they cannot do. 


“The only question which then remains 
to be determined is this: Has Jasoda 
acquired the right to deal with the malguzarz 
jungle under the new arrangement? Her 
right to do this is no doubt nowhere 
expressly recognised; but I have to note 
that the item of income known as sewaz 
has been included in the assets of the 
village, from which the theka-jama which 
Jasoda, has to pay has been caleulated. 
The inference is irresistible that she has 
been, after contributing towards the sawaz 
income, expected to deal with the malguzari 
forest on the same terms as any other 
malguzar would do, 2. e, so as uot to 
contravene the terms of section 124-A, Land 
Revenue Act, 

“It is argued that ‘sewai’ income does 
not include the profit from timber. I know 
of no authority for this proposition, A 
reference to Article 223 of the Settlement 
Code shows that sewaz includes the produce 
of forest......... included in the mahal; and 
I should think that timber is one kind of 
produce of a forest. 

“It is not dispnted that Jasoda bas so 
far been paying her quota towards ‘sewei’; 
and what the plaintiffs are proposing to do 
‘is to take from her a rent, so to gay, for 
the produce of the forest, and yet refuse 
her the lawful use of that forest. 

“The decision of the Local High Court, 
dated 3rd July 18€5, har, in my opinion, 
po bearing cn the present dispute, as that 
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decision was given ata time when the pro- 
tected status had not been conferred on 
Jasoda, aud the rights and liabilities of the 
parties were to be ascertained from the 
terms of the original agreement between 
them. The position of the parties zow is 
entirely different, and their rights and 
liabilities have also altered. 

“Finally, the position of Jasoda is by no 
means a novel one. In course of his judg- 
ment in Hiria v. Mahomed Sirajuddin Khan 
(3) Stanyon, A. J. C., has remarked at 
page 111, ‘A permanent lessee of proprietary 
rights in a village in the Central Pro- 
vinces would, no doubt, obtain, under the 
general law, a considerable degree of the 
owner’s rights in timber and forest stand- 
ing on the village area.’ I think that the 
position of an agricultural tenant may be 
different, but there is no reason why a 
protected thekedar, who is practically the 
malguzar: should not have all the latter’s 
rights, including the right to deal with the 
malguzari forest.” ; 

The learned Divisional Judge’s opinion 
that a protected thekedar is ‘practically the 
malguzar’ is at the root of the view that 
he takes, but he bas forgotten that the 
thekedar is liable to ejectment | ede sub-section 
(7) of section 65-A] for failure to pay rent and 
for other reasons, and that the malguzar 
in such a case is entitled to get his land 
back without it having been wasted. 
The remark quoted from Hiria v. Maho. 
med Sirajuddin Khan (8) is an obiter dictum 
in a judgment dealing with Jac deposited 
on trees standing on tenancy land. 


Two subjects have to be decided in this 
appeal, whether apart from her pro- 
tected status, the defendant thekedar hag 
the "right to cut down and appropriate to 
her own use timber trees, and whether her 
protected status confers such right on her. 
On the first point, of the cases cited by 
learned Counsel for the respondent Sukhanan- 
dan y. Manakchand (4) has no possible appli- 
cation to the cireumstances of this kind. 
Hiria v. Mohamed Strajuddin Khan (3) has 
already been discussed. In Kakarla Abbayya v. 
Raja Venkata Papayya Rao (5) the enjoyment 


(3) 4 N. L, R. 104. 
(4) 10 Ind, Cas. 473; 7 N. L. R. 63. 
(5) 29 M. 24; 16 M. L. J. 8, 
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of trees seems to refer to the enjoyment of 
the annual produre of the trees. The case of 
Narayana Ayyangar v. R. G. Orr (6) was one 
of kudivaram tenure, a tenure not derived 
from the landlord The question in Rangayya 
Appa Rau v. Kadiyala Ratnam (7) was 
-one as to whether there was an established 
custom as to ratyni’s rights to fell fruit 
trees and certain other trees. In Badamv. 
Ganga Det (8) it was held that in the 
_ absence of a special agreement the landlord 
has not during the continuance of the te- 
nancy the right to cut down trees on a 
fenant’s holding. In Sharoda Seondart Debia 
v. Gonee Sheik (Y), it was decided 
in a remarkably brief judgment that a 
perpetual lessee under a lease which did 
not reserve a reversionary interest in the 


land or in the trees but did stipulate 
that the tenant's right was restricted 
only in the matter of digging tanks, 


the lessee was entitled to the “ownership 
of the trees.” The - facts were that the 
tenant .had ent and appropriated a few 
branches of a mango tree that had been blown 


down. In Shaikh Mahomed Ali v. Bolakee 
Bhuggut (10) it was held that a tenant 
had the right to possession of, that 
is to take the produce of, a fruit 
_tree on his holding. ‘The case of Faqueer 
Soonar v. Musammat Khuderun (11) is 
not to the point. It affirms the indis- 


putable proposition that when land is sold, 
trees on the jand if not severed or cut 
must be taken as passing with ‘the land. 
The case of Bodda Goddeppa v. Maharaja 
of Vizianagaram (12) certainly does not 
help the respondent. It was held that in 
the case of occupancy lands in which the 
ryots have a heritable and alienable 
interest, the landlord is entitled to restrain 
a ryot from cutting down fruit-bearing trees. 

The learned Advocate for the appellants 
contends that the rnling of the Judicial 
Commissioner in 1885 renders -the case res 


(6) 26 M. 252; 12 M. L. J. 449. 

(7) 18 M. 249; 4 Ind Dec. tn. s.) 285, 

(8) 29 A. 48% A. W. N. 1907) 160; 4 A. L. J. 452. 
(9) 10 W. R. 419. 

(10) 24 W R. 3830. 

(11) 2 N. W. P. H. 0. R. 251. - 

(12) 30 M. 155; 17 M. L. J. 64; 2 M. L. T. 25. 
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judicata as far as it goes, and that apart 
from the special terms of the grant of pro- 
tected status the rights of the parties re- 
main as they were under the original con- 
tract, but he prefers to rely on the law 
apart from the question of res judicata. 
His case is that an ordinary thekadar of 
a village, apart from the ruling, has no 
right to čut timber for commercial pur- 
poses. He cites certain cases. In Ramnath 
v. Than Singh and Buti Sao (18) it was 
‘held that the proper inference to be drawn 
from the absence in a lease of an express 
authority. to the lessee to cut and remove 
timber from the lessor’s village jungle is 
that the lease does not allow such cutting 
and that the lessor did not contemplate 
it. The case of Daryansingh v. Sitru Mokast 
(1) was similar to that of Badam vy. Ganga 
Dei (8) already cited, and does not 
help -either side; the plaintiff was the 
thekadar and it was held that as a 
general rule when land is leased with 
timber on it, the lessor has no right 
during the continuance of the lease to 
enter and cut timber, but in the case of 
a long lease of jungle land the landlord 
may have the right to cut such timber 
as he can cut without injuring the 
lessee’s enjoyment of and profit from the 
forest, because there must be some timber 
which shovld be cut and removed if the 
forest is managed properly. In Daryaosingh 
vy. Sitru Mokasi (1) also the plaintiff was 
the lessee. It was held that in the 
absence of an express contract, a 
lessee of forestland has no property in 
the timber and has no right to out it 
or cause waste, he may only take such 
forest produce as can be taken withont 
damaging the forest; on the other hand, 
the lessor would have no right to cut the 
timber during the currency of the lease, 


but would be bound to leave the 
property in the condition in which he 
leased it, The case on which the 


appellants place the greatest reliance is 
that of Rutionji EHduljt Shet v. Collector 
of Tanna ( 4). The lessee from Gov- 
ernment claimed the right to sell to 
a timber merchant the whole of the trees, 

{18) C. P. Digest of Civil Rulings, Part VII, Case 8 
of 1879. 

(14) ILM L A. 295; 10 W. R. 18 (P. C); 2Sar. P, 
C. J, 292; 20 E. R. 113. 
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large and small, upon the land, to be to fell timber for the purpose of repairing 


cut down and carried away by him for his 
own purposes. The lessee mainly relied 
upon -a clause in the lease which ran, 
you are prohibited from cutting down or 
destroying any brab, date, or other trees, 
liable to taxation, without the permission 
of the Collestor.’” He argued that by 
implication this gave him the right to 
cut- other timber. Their Lordships held 
that by the terms of the lease, in the 
course of clearing and cultivating the 
waste land which the lessee was obliged 
to clear and cultivate, it naturally would 
be requisite to sut down and remove 
the timber growing upon waste land, 
and their Lordships read that permission 
as . simply declaring that if, with 
reference. to that timber which it would 
thus be necessary to cut down and 
‘remove, any of it was “brab, date, or 
other trees -liable to taxation,” eyen as 
to such timber, none should be removed 
without the express permission of the 
Collector, Apart from the necessity of 
clearing land, their Lordships held that 
Government had the right to restrain the 
lessee from cutting timber for the purpose 
of sale or other disposition as property 
of. the lessee. 


‘By sub-section (o) of section 108 of 
the Transfer of Property Act the lessee 
may use the property and its products 
Gf any) as a person cf ordinary prudence 
would use them as if they were his 
own; but he must not.,.... fell’ timber, 


in the absence of any contract or local 
usage to the contrary. The Act may 
not apply, | but its principles are of 


general application. 


The law on the subject is summed up 
as follows in Halsbury’s Laws of England, 
Volume 18, page 429:— 


` “The respective rights of landlord and 
tenant as to trees vary according as the 
trees are timber trees or not. All trees pass 
as paréel of the démised premises unless they 
are excepted, and the lessee has a special 
property in timber trees as long as they 
are annexed tothe land, and by virtue of 
this he is entitled to all such benefit—such 
as fruit or shade—as may be derived from 
them while so annexed. He is also entitled 

s 


buildings and fences so as to keep them as 
he found them, and to mend implements, 
and also for fuel if there is not sufficient 
dead wood available....But when timber trees 
are dead—that is, are dotards—the tenant 
is entitled to cut them down and take them, - 
and such trees also belong to him if they 
are blown down. If the tenant ents down 
timber under any other circumstances or tops 
it, or does any act by which it may decay, 
this is waste. The general property in timber. 
trees is in the landlord, and if. the tenant 
or any other’ person severs them from the 
land or if they are blown down the special 
property of the tenant is “determined, -and- 
the landlord may take them as parcel of. 
bis inheritance...........essseses nean ene: 

“Where trees have not attained the age. 
necessary to makethem timber trees, their 
prospective value as timber trees prevents. 
the tenant from cniting them down, save 
in a proper conrse of thinning, and if he. 
does so he commits waste...... The general 
property in trees which are” not timber 
and in underwood is in the tenant,... 
provided they are not planted for orna- 
ment orfor the protection of the house or 
of banks, or for shade to animals at pas- 
ture, and provided further that the cutting 
does not change tle nature of the property 
demised. Thus the tenant may .not out. 
down apple trees in a garden or orchard. 
wee But the tenant can only cut down the 
trees...in a reasonable manner, and so as 
not to prevent them from growing again; he 
cannot take up a growing tree, or stub 
up the stools from which the young 
shoots will spring; and if he exceeds 
his right he is liable to an action for’ 
waste.” i ; 

Thus there is a strong weight of author- 
ity in favour of the view taken by the 
lower Courts that apart from the grant 
of protected: status the defendant thekadar 
has uo right to cut down and appropriate 
timber trees. 


Beyond a general reliance on the argu- 
ments of the Divisional Judge, the learned 
Counsel for the respondent has made no 
serious attempt to support the view that | 
the grant of protected status has confer- 
red ou the fthekadar the right to cout 
down trees and appropriate them to his 
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own use. The arguments of the learned 
Advocate for the appellants may be summed 
up as follows. Section 65-A (4)-(g) of 
the Land Revenue Act read with section 
124-A gives the Deputy Commissioner the 
right to control the management of a forest, 
if it otherwise vested in the thekadar. It 
controls the thekadar’s rights, but it does 
not confer any rights. Section 65-A was 
enacted to prevent. arbitrary ejectment and 
enhancement of rent, and not to widen 
the rights under the lease. In these two 
respects only is the sontract, if any, 
overborne. Certain disabilities are at the 
same time placed on. the protected thekadar 
and the ordinary rights of a lessee are 
restricted by sub-section (4) (a) and (b). 
It cannot, therefore, be argued that the 
thekadar becomes equivalent to the landlord. 
These arguments have my entire concur: 
rence, and the reasoning of the late Divi- 
sional Judge to the contrary seems to 
me to be clearly fallacious. The conferring 
of protected status is a species of Settle- 
ment, and if has been held by Ismay, J.C., 
in Nilkanth Rao Udhojt v, Sambhoo Mali (2) 
that the effect of. a Settlement award of 
proprietary rights has not the effect of 
derogating from old rights or of confer- 
ring new rights. The case is not exactly 
to the point buf the principle. underlying 
it distinctly favours the appellants. In 
Fagwa v. Budhram (15), the effect of bestowal 
of protected” status was considered. It was 
held that the fact of the certificate of 
protécted status being in the name of P. did 
not derogate from the rights of P.’s nephew, 
who had been till then in enjoyment of the 
village together with P. It was laid down 
that the right mode of dealing with the 
question, as to the effect of the grant of 
protected status, is to start with an examina- 
tion of the rights of the parties as they 
stood ‘before the Act of 1898 (in this case 
the wagib-ul-arz which anticipated the provi- 
sions of the Act), and then to consider what 
changes, if any, relevant to the case have 
been introduced by the present Statute Law 
on the subject. Using this test, I find that 
no change has been ‘introduced as to the 
right to forest trees, except that such rights 
as the thekadar may have had are to be 
held subject to section 124-A. 


(15) 24 Ind. Oas. 855; 10 N.L R 64. 
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The arguments of the learned Divisional 
Judge based on the fact that sewat-jama is 
taken into account in assessing the theka-jama 
are based on an erroneous view of the 
nature of sewat-jama. Sewat-jama, as 
understood in Article 223 of the Settlement 
Code, no doubt, includes the produce of forest 
lands. But such produce means the normal 
annual produce. A malguzar’s sewat-jama is 
not based on the wholesale cutting down of 
timber trees, nor is such a thing contemplated. 
When it is the thekadar and not the malguzar 
who receives the sewai-jama the method of 
its calculation is not altered. It is absurd 
to say that when the sewat-jama in this 
village was calculated for the purpose of 
fixing the theka-jama, it was taken into 
consideration that the thekadar would not 
enjoy the normal produce of the forests, 
but would cut down the trees. 

The view taken by the Subordinate 
Judge was, in my opinion, correct, and 
the learne! Divisional Judge was wrong in 
holiing that the plaintiffs have no cause of 
action. 

The appeal is, therəfore, remanded to the 
Court of the Divisional Judge for further 
trial according to law in the light of the 
above remarks, Refund certificate will issue 
for the Court-fee on the memorandum of 
appeal, other costs will be costs in the 
suit. — ; 

f Appeal allowed; Case remanded, 


PATNA HIGH COURT. 
Sscono Civiu Apegat No. 263 or i916. 
January 11, 1917. 
: Present:-—-Mr. Justice Atkinson, 
SITA RAM SONAR—Decase-gonpar— 
i APPELLANT 
versus 
RAJ KUMAR NON(A—Jovowent- DEBTOR— 
RESPONDENT. 
Civil Procedure Code (Act V of 1909), O. XXXIV, 
r. 6—Personal decree allowed to become final —Frecution 
Objection, validity of -Bindu Law—Joint family — 
Mortgage by manager—Members, liability of. 
Where a personal decree under Order XXXLV, rulo 
6, of the,Civil Procedure Code is allowed to become 


` final and is not appealed against, no objection as to its 


validity can be allowed to be raised by a party thereto 
in execution of that decree. [p. 692, col. 2.] 
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MMungul Parshad Dichit v Grija Kant Lahiri, 8 C. 
5l; 1] 0. L.R. 118; 8 L-A 123; 4 Sar, P.C J. 249 
4 Ind. Dec. ix s.) Bz; Ram Kirpal v Rup Kuari,6 A. 
269; 11 L A. 37; 4 Sar. P. ù. J. 4o}; 3 Ind. Dec. (NG) 
718, followed. 

Where the members of a joint Hindu family 
acquiesce in a mortgage executed by the manager in 
his own name for the benefit of the family, and 
subsequently ratify and adopt it, so as to warrant 
their being treated in tho matter as contracting 
parties, they are personally liable on the mortgage. 
Lp. 693, col. z,] 

Chalamuyya v. Varadayya, 22 M. 168; 9 M. L. J. 3; 
8 Ind. Dec vw. s.) 118, relied upon. 

Appeal from an order of the Subordinate 
Judge, lst Uourt, Shahabad, dated the 
12th Febrnary 1915. 

Mr, Parmeshwar Dyal, for the Appellant. 

Messrs. Kulwant Sahai and Kailashpati, 
for the Respondent. 


JUDGMENT,.—This miscellaneous appeal 
comes before me arising on a question as 
to the exesution of a decree which was 


passed on the 23rd March 1915. It is 
necessary fo state the facts. 
A man called Karan had two sons, 


Bhagat and Raj Kumar. Each of these had 
each a son, Jot and Ganga Deyal, and these 
four persons were all members of a joint 
Hindu family. Bhagat on the 20th of 
October 1899 as manager of the joint 
Hindu family executed a mortgage charg- 
ing the joint family property for the pur- 
pose of raising money to satisfy a family 
necessity, from which all the members of 
the joint family derived a benefit. They all 
apparently acquiesced in the granting of 
the mortgage, by the acceptance of the 
money and sanctioning its application for 
the family purpose. The mortgage was 
made in favour of a lady called Musommat 
Birangi, the mother and the guardian of 
the plaintiff in this suit. The plaintiff brought 
his action on foot of the mortgage-debt to 
recover the amount of the mortgage-money, 
making ali the members of the joint Hindu 
family defendants to that suit, 

lt is necessary to have regard to the 
basis upon which the learned Munsif in 
that case founded his judgment dated the 
29th May 1911. The learned Munaf there 
decided that the debt sued for was a debt 
contracted by Bhagat as manager of the 
joint family, and in respect of the debt 
contracted tor their benefit they were all 


yespectively liable as joint debtors to dischargo 
è 
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and satisfy the same. The specific issue 
was raised by Raj Kumar that he was sepa- 
rate anc had been separate from the 
other members of the family for over sixteen 
years, That issue was found to be false, 
and a decree was passed against the entire 
members of the joint Hindu family. 

In the process of the execution of that 
decree the same point was taken again by 
Raj Kumar, namely, that he was separate. 
Bat it was again overruled. The property 
was accordingly put up for sale and proved 
insufficient to satisfy and discharge the 
fall amount of thee mortgage-decree. The 
plaintiff applied under Order XXXIV, rule 
6, for a decree as against all the joint 
debtors, that is, all the members of the 
joint Hindu family, for a personal decree 
as against them to recover and to satisfy 
the balance of the mortgage-decree. Raj 
Kumar again contended that he was not 
liable to have such a decree passed against 


him inasmuch as he was separate from 
the other members of his family, That 
objection was disallowed on the 12th 


February 1915, and, on the 20th March 
1915, the objection having been overruled, 
the decree was passed against all the 
members of the joint family including 
Raj Kumar, making them and their self- 
acquired and separate property liable to 
satisfy the undischarged balance due on foot 
of the mortgage decree. 


From the decree so pronounced on the 
0th March 1915 no appeal was taken by 
Raj Kumar, and for all purposes the decree 
is now, in my opinion, final and binding. 
When the plaintiff proceeded to execute 
that decree which was granted upon the 
date I have mentioned under Order XXXIV, 
rule 6, the point was made in execution 
that that decree was a nullity; that it had 
no bindirg effect whatsoever, and that the 
properties, the personal separate properties 
of these various debtors other than Bhagat, 
were not liable to satisfy the balance of 
the plaintiff’s debt. In my opinion, to 
encourage such an argument would be 
a grave indictment on the administration 
of justice and the law; and I cannot 
conce:ve a more mischievous decision than 
that which has been given by the learned 
Subordinate Judge in this case, a decision 
which, if it wero to be tho law, would 
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convert tke law into an engine of cruel 


oppression and not an instrument of justice 
and equity. 


The view í take of this case is, 
that decree of the 20th March 1915 was 
unappealed from, and, even though it 
might have been erroneous, which I dc not 
admit, it-is binding and conelusive as 
between the parties to it. Unappealed 
from and unreversed, it stands unchalleng- 
able, and must be regarded as final. I 
base my judgment on the decision of the 
Privy Council in the two cases I have 
been referred to, Mungul Par-had Dichit v. 
Grija Kant Lahir (1)+and Ram Rirpal v. 
Rup Kuari (2). A point similar to the pre- 
sent was raised and discussed, and their 
Lordships there decided that the decree 
“was binding between the parties and those 
claiming under them, as an interlocutory 
order in a suit is binding upon the 
parties in every proceeding in that suit, 
or as final judgment in- a suit is binding 
upon them in carrying the judgment into 
execution, The binding foree of such 
a judgment depends not on section 13 of 
Act X of 1877, but upon general prinei- 
ples of law. 
would be no end to litigation.......[6 would 
be a reproach upon the administration of 
justice.” Thus the judgment, nnappealed 
from, stands binding upon the objector 
here, Raj Kumar. Net having appealed 
from that decision, he is bound by the 
consequences and accordingly his personal 
separate property 'is liable to be taken in 
execution to satisfy the balance of the 
plaintiff’s debt, 

It is really unnecessary to refer to the 
other aspects of the argument that has 
been addressed to me. Ithas been stated 
to me by the learned Vakil appearing on 
-. behalf of Raj Kumar that he admits the 
accuracy of the statement of the facts of 
the case put forward by the plaintiff and 
which I have related, and he contends 
that in point of law, the members of the 
joint Hindu family other than Bhagat are 
not liable personally to discharge the debt 
incurred on their behalf by the manager 
of the joint Hindu family; and that if 


Q)8 0, 5t: 110, L. R. 113; 51. A 128; 4 Sar P.O. 
J. 249; 4 Ind. Deo. (N. s.) 32. 
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liable, they are only liable to the extent 
of the joint property and no further. There 
seems to ba much conflict of authority on this 
point, but 4 think the real trae expression 
of the law is given effect toin the decision 
reported as Chalamayya v. Varadayya (3), 
and at page 167 the learned Judges clearly 
distinguish the two cases where the joint 
members of a Hindu family are liable 
personally, and ‘where they are not liable 
personally, for a debt contracted on their 
behalf by a manager of the family, and 
the learned Judges put it in this way: 

“ No doubt where it is shown that the 
contract relied on, though purporting to 
have been entered into by ‘the manager 
only, is in reality one to which the other 
co-parceners are actual contracting parties 
either because they had agreed befora the 
contract was entered into to be personally 
bound thereby, or bacause they, being in 
existence at the date of the contract and 


. competent to enter into it, have subsequently 


duly ratified and adopted it, 
unquestionably every such co-pareener is 
absolutely responsible. Equally he would 
be responsible thongh he did not assent to 
the particular contract, if there had been 


in that case 


Buch acquiescence on his part in the course 


of dealings in which the particular con- 
tract was entered, as to warrant his 
being treated in the matter as a contracting 
party.” 


In my opinion that is sound law and 
good sense. That the members of this 
family did acquiesce in the making of this 
contract cannot reasonably be doubted, and 
that they ratified and adopted the contract 
made on their behalf and took the benefit 
under the contract is certain. It would 
be a queer commentary on the doctrine of 
equity and good conscience if they were 
not liable. The same principle is laid down 
at page 443 of the Sth edition of Mr. 
Mayne’s Hindu Law in these words :—~ 

“ Oa the other hand, all the members of 
the family, and, therefore, all their property, 
divided or undivided, will be liable for 
debts which have been contracted on behalf 
of the family by one who was anthorised 
to contract them.” 

Accordingly I shall set azide the judg- 
ment of the learned Sabordinute Juize and 


(3) 22 M. 163; 9 M. D. J. 3; 8 Ind. Dac. (x. 8.) 118, 
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I shall restore the order of the learned 
Munsif and direct that execution shall 
proceed forthwith. I allow the appeal, 
and the plaintiff shall have his costs of 
this appeal and his costs in the Court 
below. 

` Appeal allowed. 


ALLAHABAD HIGH COURT. 

Seconp Civin Appeats Nos. 1141 AND 1157 
or 1915. 
December 9, 1916. 

- Present:—Sir Henry Richards, Kr., Chief 

Justice, and Mr. Justice Piggott. 
SHIB DAYAL—DEFENDANT—ÅPPELLANT 

Versus 


SHEO GHULAM—- PLAINTIFE— RESPONDENT. 

Evidence Act (I of 1872), s. 68—Mortgage-deed— 
Ewecution— Attestation—Hvidence—Presumption. 

Where in the case of a mortgage-deed purporting 
to be attested by several witnesses it is proved that 
all the attesting witnesses are dead, and that the 
signature of one of the attesting witnesses is in the 
handwriting of that witness, and that the signature 
which purports to be that of the mortgagor is the 
signature of the mortgagor, the mortgage must be 
held, in the absence of any rebutting evidence, to be 
sufficiently proved. [p. 694, col. 2.] 

Vitam Singh v. Hukam Singh, 88 Ind. Cas, 651; 15 
A. L. J. 167, followed. 


Second appeal from a decree of the 
District Judge, Shahjahanpur., 


Mr. Shamnath Mushran (with him the 
Hon’ble Mr. Motilal Nehru), for the Defendant. 


Dr. Surendra Nath Sen, for the Plaintiff. 


JUDGMENT,—This appeal arises ont 
of a suit on foot of a mortgage, dated 
the 18th of November 1904. The 
mortgage is alleged to have been made by 
Shib Dayal, the appellant, in favour of 
one Babu Lachman Singh. The plaintiff 
was the transferee from Babu Lachman 
Singh. The connected appeal also arises 
out of the same suit. The present appeal 
is by the defendant, who alleges that the 
mortgage was not proved. In the connested 
appeal the plaintiff appeals against so much 
of the decree of the lower Appellate Court 
as disallowed portion of the interest claimed. 
With regard to the proof of the mortgage, 
the plaintiff produced one of the attesting 
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witnesses who proved that he saw the 
mortgagor sign the mortgage and that he 
signed his name as an attesting witness. 
On the face of it the mortgage appears 


_to have been attested by a number of 


other witnesses -but they were not called. 
Nor did the witness who was called say 
that there was any other attesting witness 
present. He was not asked the question 
by either side. The question is whether 
under these circumstances there being no 
other evidence, the mortgage can be said 
to be proved. The plaintiff contends that 
once he called one attesting witness who 
proved that the mortgagor had signed the 
document in his preyence he had complied 
with the law as stated in section 68 of 
the Evidence’ Act. On the other hand, 
the defendant contends that it is necessary 
in addition to calling one of the attesting 
witnesses, to prove by thab witness or 
some other witness or witnesses that there 
were at least two attesting witnesses present 


who saw the mortgagor sign. A very 
similar question arose in an unreported 
case, Second Appeal No. 1789 of 1914, 


decided by a Bench of this Court on the 
12th February 1916, Uttam Singh v. Hukam 
Singh (1). In that case it was proved. 
that all the attesting witnesses were dead, 
and the proof of the mortgage consisted 
of proof that the signature of one of the 
attesting witnesses was in the handwriting 
of that witness, and the further proof 
that the signature which purported to be 
that of the mortgagor was the signature 
of the mortgagor. The Court held ‘that 
the mortgage in the absence of any other 
rebutting evidence was sufficiently proved. 
We think that the principle laid down in 
that case applies to the present and we 
ought to follow it, 

In the connected appeal the lower Appellate 
Court has disallowed portion of the interest 
on the ground of undue influence. The learned 
Judge has pointed out that at the date of the 
mortgage the mortgagor was already indebted 
to the mortgagee. He speaks of the 
inability of the mortgagor to satisfy those 
debts and the necessity to incorporate the 
debts into a mortgage and he, therefore, 
says that undue influence must be presumed. 


(1) 38 Ind, Cas, 651; 15 A. L. J. 167. 
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We must point out that the defence to 
the present suit was not undue influence 
either in respect of the principal or interest. 
No evidence was given on the point. So 
far as we know to the contrary the debtor 
may have been able to pay his debts, and 
it does not necessarily follow that he was 
obliged to make a mortgage, or that he 
was even asked to make a mortgage. 
Furthermore, bearing in mind the rates 
of interest which are sommon in these 
Provinces, Rs. 12 per cent. per annum 
with yearly rests was not an exceptionally 
“high rate. We think that the circumstances 
of the present case were not sufficient to 
justify the lower Appellate Court in dis- 
allowing any portion of the interest. We 
allow the appeal with costs. 

4 Appeal No, 1141 dismissed; 

Appeal No. 1157 allowed. 


MADRAS HIGH COURT. 
Apesar No. 224 or 1914. 
October 27, 1916. 
Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 
R. SUNDARARAMA SASTRI— PLAINTIFF 
— APPELLANT 
versus 


M. ANANTHA KRISHNA NAIDU— 


Darenpant— ResPpon DENT. 

Religious Endowments Act (XX of 1863), ss. 3, 14— 
Trustee of temple, position and duties of—Temple com- 
mittee, powers of —Rulea framed by committee, scope of 
—Dismissal of trustee, grounds for—Office of trustee, 
nature of ~Temple property, management of —Costs. 

A trustee of a temple has a free-hold in his office 
and the temple property is vested in him. The 
management of the estates and the control of the 
Devastanam are his duties. He can only be removed 
from his office for good and sufficient cause shown, 
and it rests on the party who wishes to show that 
a trustee hag been validly dismissed, to prove that in 
fact there was good and sufficient cause therefor. 
[p. 697, cols. 1 & 2.] 

Seshadri Ayyanyar v. Nataraja Ayyar, 21M. 179;7 
Ind. Deo, (N. s.) 483 and Dorasami Ayyar v. Annasami 
Ayyar, 23 M. 306; 10 M. L. J. 807; 8 Ind. Dec. (N. s.) 
616, referred to. * 

Narasimha Chariar v. Muthukumarasamy Mudaliar 
11 M. L. J. 236, explained. 

Per Napier, J.—A temple committee have the power 
to frame rales for the guidance of the trustee, but 
this power must be exercised within the proper sphero 
of the duties of the committee, and must not infringe 
on the rights of the trustee, which exist by virtue of 
his trust and also by virtue of his power of manage- 


ment. Any attempt by rules to reduce a trustes to 
the position of a servant of the committee ig ultra 
vires. [p. 698, col. 2.] 

Ramanathan Chettiar v, Saminatha Aiyar, 14 Ind. 
Cas. 520; 23 M. L. J. 278; 12 M. L. T. 155, referred to. 

Téisonly the lawful trustee or manager for the 
time being of a temple who is entitled to possession 
of the temple properties and to the receipt of its 
income. He is responsible to the beneficiary temple 
for its money, and is liable for all loss arising out 
of the neglect of his trust. Ho is not, therefore, 
bound to invest the money of the temple at the 
direction of the temple committee. [p, 699, col. 2.] 

Subba Naidu v. Gopalaswamy Nardu, 15 M. L. J. 185; 
Sethu v. Subramanya, 11 M, 274; 4 Ind. Dec, (N.s) 
191 and Pondwranga v. Nagappa, 12 M. 866; + Ind. 
Dec. (N. s ) 604, referred to. 

It is the duty of a temple committee to investigate 
charges made against a trustee, and the failure of 
the trustee to attend a meeting where he oan offer 
explanations and oriticise the allegations made 
against him amounts to a breach of duty, but before 
a trustee is dismissed on this ground, he should have 
the gravity of his conduct pointed out to him and 
should be given an opportunity to put himeelf right 
with the committee in this respect. [p. 700, col. 2.] 

Narasimha Chariar v. Muthukumarasamy Mudaliar 
11 M. L. J. 236, referred to. 

Where a temple committee have acted bona fide 
and in due execution of their powers in instituting 
proceedings, the fact that the Courts come to a 
different conclusion should not penalise either them 
or a new trustee in costs. But where proceedings 
have not been instituted in good faith, the Court may 
order the party in fault to pay the costs out of its 
own pocket. [p. 701, col. 1.] 

Appeal against the decree of the Court of 
the Subordinate Judge, Madura, in Original 
Suit No. 1 of 1913, 

The Hon'ble Mr. S. Srinivasa Atyangar, 
Advosate-General (with him Messrs. 
K. Bashyam Atyangar, S. Desikachariar and 
R. Srinivasa Atyangar), for the Appellant. 

The Hon’ble Mr. T. Rangachariar and Mr. 


K. Rajah Azyar, for the Respondent. 


JUDGMENT. 

Sanastva Atyar, J.—I have, in my 
judgment reported as Ramanathan Chettiar 
v. Saminatha Aiyar (1), pointed out, how 
some temple committees wish to reduce the 
temple trustees under their superintendence 
to the position of subordinate clerks doing 
work under the head slerk of the committee 
office, and this case furnishes a striking 
example of such attempts. There is very 
good ground for the complaint made by 
the defendant at the end of the letter 
(Exhibit GG) which he wrote to the com- 
mittee-that his time was being uselessly 


" (1) 14 Ind, Cas. 520; 23 M. D. J. 278; 12M7 L. T; 
158. 
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taken up with answering the letters of the 
committee based on frivolous petitions sent 
against him to the committee, the most 
prominent member of which took up an 
attitude of violent antagonism against the 
defendant very soon after the date of the 
defendant’s appointment. That attitude began 
when the defendant, instead of renewing the 
festival purohitship of that committee 
member’s (P. W. Nos. Ss) protege, put up the 
privilege of acting as festival purohet to 
the highest bidder (see Exhibit XX; dated 
13th July 1910, and the letters C4 and 
YY written by P. W. No. 8 to the defendant 
on the 13th and 16th August 1910). Some 
of the servants in the Devastanam office 
constitnted themselves the spies of the 
committee, and the member above referred 
to began to call for numerous explanations, 
to pay sudden surprise visits to the 
trustee’s office, to write long minutes dealing 
with such matters as the health of the 
defendant, his not attending the temple 
office regularly, his not towing as much 
and as frequently as he ought to do and 
so on. A frivolous charge of theft of 
grain which was made by a dismissed 
temple servant against the trustee was 
thrown out, by the Magistrate and yet it 
was made the occasion, availed of as 
fully as possible, to annoy and insult the 
trustee, 

Though three outof the five committee 
members took part in the proceeding 
resulting in the dismissal of the defendant, 
one of the three (who wrote the long 
leading minute and who has been already 
mentioned) was slearly actuated by ill-will 
towards the defendant and another was 
his client, who never differed from him. 
P. W. No. 8, in fact, admits: “I wrote the 
proceedings l was practically the chief 
in that matter.’ Nothing could be or 
` was urged against the third’ gentleman 
(who was a respected and religious citizen 


of Madura), except that he was very 
advanced in years and seems to have 
been very infirm in health (see, as to 


- his infirmities including a swelling in the 
legs and as to the consequent holding of 
a meeting of the temple committee in 
his house, Mr. Sundararaja Aiyangar’s 
evidence. The said committee member 
has since died full of years and honours 


during the progress of the litigation), As 
1 said, nothing could be or was urged 
against this member’s good faith, But as 
pointed out by my learned brother in his 
judgment, even if all the three members 
acted in good faith, that is not sufficient 
to justify the defendant’s dismissal. Good 
cause must be shown for the removal 
of the defendant, and I am quite clear 
that no good cause has been shown 
in this case. It is sfgnificant that the 
plaintiff (a criminal Vakil) who was a 
servant of the Devastanam under a former 
trustee and worked also under the plaintiff 
on a monthly salary of Rs. 30, for a 
few months, whose offér to ‘continue in 
the temple service at least in an honorary 
capacity was declined by the defendant 
in the end of August 1910 and who 
set up and conducted the criminal litiga- 
tion against the defendant, seems to have 
known, even before the actual date of 
the defendant’s dismissal (24th April 1911), 
that the defendant would te dismissed 
by the committee, for be addresses to the 
committees two petitions on the 23rd April 
1911 as follows:— 

“I bear that the cfire of manager is 
goirg to fall vacant, I request, I may 
be appointed for the post. I shall give 
security therefor for Rs. 5,000 in the 
shape of suitable immoveable property. I 
shall abide by the rules framed «in the 
members’ office on the 2&th June 1910, 
IfI am dismissed from .the office of 
manager by a majority of members, I 
shall hand over charge withont making 
any objection.” 


Exhibit ta. “As soon as I become 
manager, I shall file a suit against Anantha- 
krishna Nuicker” (defendant) “for the 
amonnts dus to the Devastaram. In respect 
ot the affairs concerning the Nambis 
and Paramasami Pattar, I shall in 


consultation with .you make the necessary 
arrangements. In respect of the cases to 
be conducted concerning the Devastanam 
affairs, I shall act in consultation with you 
and shall engage Vakils after consulting 
you. dn respect of the Devastanam villages 
and the Nisvaham villeges, I shall act as you 
say. For doing the uork connected with the 
above, I shall get the work done by persons whom 
you may appoint,” - 
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in that 
tooi of 


The man was so anxious tu get 
be is willing to become a mere 
the committee. And what is the charac- 
ter, of this man? Let P. W. No. $, 
who appointed him in defendant’s place, 
answer: “I would not choose either the plaint- 
iff or the defendant for the office of 
manager having’ regard to what they are 
found to be at present.” [The plaintiff, 
(according to the witness) unscrupulously 
bréke his undertaking with the committee 
members to spend his own moneys in the 
litigations with the defendant]. “By ap- 
pointing plaintiff to the managership, I fesi that 
we have gone into the fire from the frying pan 
a... Lo drive out at bad man, a person 
like the plaintiff was necessary.” While I do 
not agree with all tha observations made 
by the lower Court in support of its con- 
clusions, I substantially agree with its find- 
ing that the defendant has not been proved 
guilty of auy such acts of gross insubordi- 
nation, misfeasance or neglect of duty as 
could justify his removal from office. 

I, therefore, agree with my learned brother 
that this appeal should be dismissed with 
costs payable and tobe borne by the appel- 
lant out of his own private funds, there 
being no justification whatever for saddling 
the temple funds with such costs, 2 course 
contended for strenuously by the learred 
Vakil who argued for the appellant in reply. 


Narier, J.—This. is” an appeal by the 
plaintiff from a decree of the Subordinate 
Judge of Madura dismissing his suit for 
recovery of possession, of a Devastanam of 
which he alleges that he has been appointed 
trustee, from the defendant who, he claims, 
has been properly removed from the trust 
by the temple committee. 
was appoinied on the 28th June 1910 and 
was dismissed on the 24th April 1911. 
The Subordinate Judge has based his decision 
on three grounds, (1) that the order of 
dismissal was irregular, (2) that certain 
charges ‘laid against the defendant on which 
the dismissal is founded are not established, 
and (3) that the plaintiff has not been 
validly appointed. With regard to the first 
ground I do not propose to follow the 
Subordinate Judge in his minute examina- 
tion of the history of the proceedings 
that led up to the dismissal, and I will 
content myself by saying that, in my 


` 


The defendant: 


opinion, his criticism is too meticulous. 
In my view two things require to be 
established. One is that all the members 
of the committee had due notice of a 
meeting at which the charges were to be 
considered, and the other that the trustee 
had like notice; whether a meeting failed 
by absence of a quorum, or whether the 
minutes have been written up on the day 
the meeting was held or have been signed 
by all the members are, to my mind, 
questions of little importance. I am of 
opinion that the proceedings were perfectly 
regular and that in consequence the Sub- 
ordinate Judge’s judgment cannot be upheld 
onthis ground, With regard to the appoint- 
ment of the plaintiff it is unnecessary to decide 
whether the appointment was regular, but 
I would only say that the judgment of 
the lower Court on this paint seems to 
me to be vitiated by a number of assumptions 
for which there is no warrant, 

The real question in the suit is whether 
the dismissal can be upheld on the merits, 


The learned Advocate-General endeavour- 
ed to establish the proposition that, 
as the defendant trustee had notice 


of the charges that were made against 
him and of the date of enquiry and did 
not attend, the decision of the committee 
made bona fide after due examination and 
consideration must be final on the facts 
and the Courts have ro power to examine 
its correctness. For that proposition he 
was only able to adduce one authority, 
namely, the decision reported as Nara- 
simha Ohariar v. Muthukumarasamy Mudaliar 
(2). At first sight, that decision does seem 
to support his contention, but I think on 
closer examination that it becomes clear 
that the High Court npheld the decision 
of the lower Court that it was open to 
the defendants in the circumstances to hold 
a trostee guilty of insubordination, neglect 
of duty and possible misappropriation. 
The insubordination and neglect of duty 
is stated in a very short judgment as 
follows: “If he had acted, as he at first 
promised, and shown the jewels, the matter 
would have gone no further, but instead 
of doing so, he first treats the committee 
with contempt by not appearing iu accord. 


(2) 11 M. L, J. 286. 
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ance. with his promise. He next attempts 
to escape from his undertaking by pretending 
he is too ill to some and half an hour 
afterwards comes and then, instead of 
producing the jewels or pointing out where 
they are, declines to do so for reasons 
which are, at the best, childish. This 
amply justified the course taken by the 
committee in dismissing him.” [ cannot 
-yead this decision as meaning that it was 
open to the committee to dismiss a man 
for possible misappropriation, in view of 
tha earlier decision of one of the learned 
Judges, Mr. Justice Shephard, as to the 
requirements of a dismissal. That decision 
is reported as Seshadri Ayyangar v Nataraja 
Ayyar (3), and it was there held by the three 
Judges that a trustee cannot be dismissed 
from office except for good and  suflisient 
cause shown. The learned Advocate-General 
has contended that good and sufficient 
cause means a cause’ which the temple 
committee bona fide thought to be good 
-and sufficient. This contention is, however, 
‘negatived by the language used by the 
learned Judges. At page 183 Mr. Justice 
Shephard says: “Ifthe result of the examina- 
tion is to show that the trustee ought 
not to have been removed from his office 
the act of the committee in removing 
him...goes for nothing.” Mr. Justice Davies 
treats the question of good and sufficient 
cause as a question of fast. This Court 
held that it was for the temple committee 
to make out that the dismissal was in 
fact for good and sufficient cause [see 
Dorasami Ayyar v. Annasami Ayyar (4)]. 
On prinéiple too, it is impossible to come 
to any other conclusion. A cestui que trust 
hasa right tu ask the Court to remove a 
trustee for misconduct but the allegations 
must be proved according to law. It has 
not been argued that there is anything in 
Act XX of 1863 which specifically makes 
the -committee the sole Judge of what is 
good and sufficient cause and once it is 
admitted that the trustee has a free-hold in 
his office, his right to hold it, until legally 
proved unfit, must follow. Under section 14 
the Gourt has power to remove a temple 
trustee for proved misfeasance, breach of 
trust or neglect of duty just as in the 

(3) 21 M. 179; 7 Ind. Dee. (x. s.) 488. 

(4) 23 M. 306 at p. 309; 10 M, L, J, 807; 8 Ind, 
Dec. (x. 8.) 616, 


case of any other trustee and it would be 
strange if the powers of the temple 
committee were wider than those of the 
Court. I am, therefore, clear that it rests 
on the party who wishes to show that a 
trustee has been validly dismissed, to prove 
that, in fact, there was good and sufficient 
cause. 

The grounds, relied on by thé learned 
Advoecate-General fal] into two classes: 
one the breach of certain rules made by 
the temple committee and the other 
definite acts of misconduct. With regard 
to the rules, we have examined them 
carefully and have, come to the conclusion 
that the friction that exists between the 
temple committee and the trustee is 
largely due to these rules. . I do not wish to 
be understood to say that it is not in the 
power of the temple committee to frame 
rules. I think that they have that power and 
that it isa power which should be exercised, 
but its exercise must be within the proper 
sphere of the duties of the temple committee 
and must not infringe on the rights of 
the trustee, which exist by virtue of his 
trust and also by virtue of his power of 
management. Any attempt by rales to 
reduce a trustee to the position of a 
servant of the temple committee is, in my 
opinion, ultra vires; and many of these 
rules do violate this principle. It has 
been laid down that the trustee has a 
free-hold in his office. The próperty is 
vested in him. The management of the 
estates and ths control of the Devastanam 
are his duties. [Vide the language used 
in Ramanathan Chettiar v. Saminatha Aiy sr 
(1), where the learned Judges say: “Neither 
an individual member of the temple 
committee nor the committee as a body 
should take upon himself or itself the 
duties and the powers of the manager of 
a temple and that the manager is the person 
in whom the temple property is vested and 
he alone is entitled to the receipt of its 
income and represents the temple god 
fully in litigation and tu. the outside public.” ] 
The committee have powers. of superintend- 
ence. They are entitled to and should 
make rules for the guidance of the trustee, 
which will enable them to exercise that 
power. It waslaid down in Subba Naidu v. 
Gopalaswamy Naidu (5): “Itis prima facie the 

(5) 15 M. L. J. 185, see 
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duty of a trustee to keep or at least supervise 
the keeping of the accounts daily, so as to be 
directly responsible for them and to be in a 
position to submit them punctually to the 
committee.” That is the view with which 
I entirely concur. In Ramanathan Chettiar 
v. Saminathan diyar (1) it was laid 
down that they should confine ths exercise 
“of their powers to laying down general 
instructions for the trustees, calling for 
periodical accounts and for information 
and explanation where important questions 
of management are involved and giving 
advice from time to time. The learned Judges 
in that case specifically condemned theconduct 
of ‘the committee in issuing detailed orders 
to the manager in regard to the internal 
management of the institution and in other 
ways usurping the powers of the trustee. 
Applying these principles to the rules 
issued by this committee which are filed 
as Exhibit B, I am satisfied that that part 
of rule (1) which requires the previous 
sanction of the committee for any expendi- 
ture over Rs. 100 except for puja and 
salary is alèra vires, that that part of 
rule (2) which prohibits the manager 
from granting a lease of the swamz’s patta 
lands or uncultivated lands for any fixed 
period is also ulira vires, that the rule 
requiring the sanction of the committee 
before the manager allows any one to 
erect ‘temporary alighting places for the 
sawmi is also ultra vires and, for reasons 
which I will give later, that the rule 
requiring the manager to invest the moneys 
of the Devastanam according to the orders 
of the committee is also ultra vires. Iam 
further of opinion that the rule requiring 
the-: manager to send his diary to the 
sommittee once in fifteen days and requiring 
himto put his salary on the payment 
bill of the committee’s office is not only 
ulira vires but extremely humiliating to a 
trustee, for it relegates him to the position of 
a servant of the committee; while the rule 
requiring him to keep all sums of money in 
excess of Rs. 1,000 in a separate box and 
not to open that box without informing 
the committee is, besides being futile, a 
further attempt to reduce him to the 
position of a servant. Some of the rules 
are undoubtedly proper—the direction for 
the submission of accounts which is in 


pursuance of their powers under section 13, 
the direction that he should go on tour, 
the direction that he should prepare a 
budget, the direction that be shonld ap- 
point qualified persons as Tahsildars and 
superintendents and make necessary re- 
pairs. I think it is to be regretted that the 
committee did not submit their rules 
to a qualified lawyer, who would be able 
to differentiate between such rules as are 
proper in the exercise of their duties of 
superintendence and supervision and such 
as are undue interference with the vested 
rights of the trustee. 

Ont of the 24 charges framed against 
the trustee and sent to him in the 
yadast Exhibit E of the 20th February 
1911, six are founded on the rules and out 
of these none are based on any rule which, 
in my opinion, is slearly within the 
powers of the committee. The only one 
about which I have had any doubt is 
the charge of not investing a sum of 
Rs. 5,000 in the Indian Bank as directed 
by the committee and as required by 
rule (5). It bas been urged by the 
learned Advocate-General that this is a 
proper direstion and I was at first inclined 
to take that view; but I have some to 
the conclusion that such a rule must 
lead to an impossible position. It is 
held in Sethu v. Subramanya (6) that 
a trustee is a trustee of the temple 
property including money for the specifie 


“purpose -of applying thé property to the 


use of the temple, and in Ponduranga 
v. Nagappa (7), thatthe temple committee 
are not entitled to possession of the 
temple. or its properties, as it is the 
lawful trustee or manager of the temple 
for the time being that is entitled. to 
possession of these properties and to the 
receipt of its income. The trustee is, 
therefore, responsible to the beneficiary 
temple for its money and can be made 
liable for any loss arising out of the 
neglect of his trust. It would manifestly 
be an impossible position if the trustee 
was to be held bound to follow the 
directions of the temple committee for the 
investment of the trust funds. and yet to. 


6) 11 M. 274; 4 Ind. Dec. (N. s.) 191. 
7) 12 M. 366; 4 Ind. Deo. (N. 8.) 604, 
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have to account for any loss that arose. 
This is the contention pnt forward by 
the defendant in his reply to the charges, 
Exhibit GG. In paragraph 19 of that docu- 
ment he said as follows: “There is no 
objection in investing money at once (as 
directed) if the members write now that 
they will be responsible.’ In my opi- 
nion, he was entitled to make that condi- 
tion before obeying the direction of the 
committee, 


Coming now to the charges other than 
those of breach of the rules, the learned 
Advocate-General has strongly pressed the 
failure of the trustee to give the security 
demanded. We have examined the his- 
tory of this failure minutely and we 
are satisfied that the case breaks down for the 
reason that, whether the security tender- 
ed was sufficient or not, the committee 
did not, in fact, pass any resolution to 
the effect that the security was insuffi- 
cient and communicate that resolution to 
him. The serious charge of breach of 
trust with respect to certain grain alleged 
to have been taken by the trustee from 
the teraple granary for his own use, was 
only pressed by the learned Advocate- 
General in connection with the failare 
of the trustee to attend the meeting at 
which this charge was considered and the 
contention that the bona fide belief of the 
committee in the truth of this charge 
coupled with that failure was “good and 
sufficient cause.” Admittedly a charge had 
been laid in a Criminal Court against the 
trustee in respect of this matter acd the 
hearing of the case was proceeding atthe 
time he was called upon to 
Admittedly he was discharged and com- 
pensation was given to him, and further 
he took proceedings against the com- 
plainant though he abandoned them on 
receiving an apology. The learned Advocate- 
General has, therefore, very properly not 
pressed the truth of the charge. Therefore, 
in the view I take of the law, this charge 
fails. But I have felt some doubt whether 
the dismissal could not be upheld on the 
refusal of the trustee to attend the meeting. 
I cannot accept Mr. Rangacshari’s conten- 
tion that attendanceata meeting is a right 
of the trustee only and is nota duty. This 
view seems to me to be entirely inconsist- 


appear, 


ent with the proper view of the duties 
of a temple committee and also the view 
that a trastee can only be dismissed for 
actual good cause shown. I bave no 
donbt that it is the duty of a temple com- 
mittee to investigate charges made against 
a trustee and it is obvious that if the 
trustee sets their authority at defiance 
and declines to attend a meeting where 
he conld offer explanations and criticise 
the allegations made against him, it 
makes it extremely difficult for the 
temple committee to exercise their fano- 
tions properly. That seems to me to be 
the view taken by this Court in Narasimha 
Chariar v. Muthukumavasamy Mudalir (2), 
and I entirely endorse it. The reply 
sent by the trustee to-the committee’s 
yadast directing him to appear is Exhibit JJ. 
I can only characterise this as dis- 
ingenuous and evasive, although I think 
allowance should be made for the. natural 
feeling of irritation due to the arbitrary 
manner in which he had been treated 
on more than one occasion, especially by 
one of the committee by name D. Sundara- 
raja Iyengar of whose conduct, through- 
out the whole of this trouble, I desire 
to express my strong condemnation. I have 
no doubt, therefore, that this refusal did 
constitute a breach of duty, bat I accept 
two contentions of Mr. Rangachari which 
relieve me from upholding the dismissal 
on this ground. The first is that the 
committee did not, in fact, base their 
dismissal on this ground. The second is 
that before a trustee is dismissed on this 
ground, he should have the gravity of 
his conduct pointed ont to him and be 
given an opportunity to put himself right 
with the committee in this respect. This 
was not done and I give him the benefit of 
the supposition that if the committee had 
written to him and told him that they 
insisted on his presence and pointed out the 
result of his refusal, he might have recon- 
sidered his position and attended the meeting. 
I am the more inclined to take this view 
in this case, because undoubtedly he has 
been treated thronghount in a manner 
which he had no right to expect and 
his defiance of the committee’s authority 
is very largely due to their own action. 

of opinion that the 


I am, therefore, 
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appeal fails. With regard to costs, we are 
asked to direct costs to be paid out of 
the temple properties. I should be very 
slow to do this with regard to the costs 
of the appeal, for I think that the appeal 


should not have been brought. I quite 
agree in the view expressed in‘ other 
cases that where the committee have 


acted bona fide and in due exercise of their 
powers, the ‘fact that the Courts come 
to a different conclusion shonld not pena- 
lise either them or a new trustee appoint- 
ed by them in costs, To hold otherwise 
would be to make it impossible for an 
honest committee to exercise their fans- 
tions fearlessly. But in this case there 
is good reason for making the plaintiff 
pay the costs. He has undoubtedly been 
doing everything in his power to oust the 
defendant and get the post for himself, 
and the evidence discloses that his charac- 
ter and antecedents are not such as 
would make him a ft person to be ap- 
pointed or entitle him to any considera- 
tion in the matter of costs. He will, 
therefure, be directed to pay the costs 
throughout, . 
| Appeal dismissed. 
V. R.P. 


CALCUTTA HIGH COURT. 
Lerters Patent AppeaL No. 4 ov 1915. 
February 20, 1917. 
Present:—Justice Sir John Woodroffe, Kr., 
and Justice Sir Asutosh Mookerjee, KT. 
RAJANI KANTA SARKAR—Puatntire— 
APPELLANT 
versus 
Tae MIDNAPUR ZAMINDARY Co, AND 
ANOTHER Dsrenpanis— 

, RESPONDENTS. 

-Civil Procedure Code (Act XIV of 1882), =. 310 4— 
Landlord and  tenant—Transfer of occupancy 
holding, recegnition of, by acceptance of depusit under 
é. 310 A—Estoppel, 

A landlord who takes the money deposited by a 
transferee of an occupancy holding under section „n IOA, 
Code of' ivil Procedure, 1882, to set aside its sale 
in execution of a decree for rent obtained by the 
landlord against the old tenant, without disputing the 
right of such transferee to make the dep sit, cannot 


afterwards refuse to recognisc him as a tenant of 
the holding. [p. 762, col. 19 


The acceptance of the deposit operates as a re- 
cognition of the transferee as a tenant. [p. 702, col. 3.] 


Appeal against the decree of Mr. Justice 
Chapman, dated the 7th December 1914, in 
Appeal from Appellate Decree No, 1887 of 
1911. 

FACTS of the case appear from the 
judgment. 

Babu Satcowripati Roy, for the Appellant.— 
The omission of defendant No. 1, the land- 
lord, to make any objection to the deposits 
made by the plaintiff three times under 
section 310A, Civil Procedure Code, 1582, 
works as an estoppel against him to deny 
the title of the plaintiff under the purchase 
by a kobala from the tenant. The principle 
laid down in the case of Thomas Barclay 
v. Sayed Hossein Alè Khan (1) is applica- 
ble to the present case. The landlord 
decree-holder was entitled to object to the 
depcsit, and as he did not do so and 
thereby made the plaintiff part with his 
money three times, he is bound to recog- 
nise him as a tenant. 

Mr. U. N. Sen Gupta (with him Mr. S, N. 
Ghosal and Babu Probodh kumar Das), for the 
Respondents.— The plaintiff isa purchaser by 
a kobala from the original tenant and there- 
fore could make the deposit under section 
810A, Civil Procedure Code, 1882, as of right 
and so the landlord could not successfully 
object to the deposit. 1 rely upon the 
Foll Bench case of Paresn Nath Singha v. 
Nabogopal Chattopadhya (2), also on the 
case of Ali Miah v. Ramjan Khan (3). 

[Mvuogexses, J.— You can’t say that the 
purchaser’s immoveable property was sold. 
If you say se, you cannot now say it was not 
his immoveable property. | 

lt was the qualified interest in immove- 


-able property that was sold and so he 


was entitled to make the deposit under 
section 310A, Civil Procedure Code, 1882, 
Before making the deposit plaintiff was 
fully aware of the fact that the Jandlord 
refused to register his name and recognise 
him as a tenant. Still he had some 
interest in the property. He could get 
the recognition on paying what the land- 


(1) 6 C. L. J. 601 at p. 607. 

(2) 29 0. °; 5 0. W. N. 821. 

(3) 4 Ind, Cas. 474; 13 0. W, N. 224 5 M. L 1, 
ads. 
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lord (the Company) demanded. So it 
cannot be said that the plaintiff had no 
interest in the property—-the property was 
his, subject to the fulfilment of certain 
conditions on his part. He could make 
the deposit under section 810A and the 
Court on accepting the deposit was bound to 
set aside the sale. 


JUDGMENT. 


WOODROFFE, J.—The plaintiff is a purchaser 
‘ of.a holding from a tenant of the Midnapur 
Zemindari Company. This Company 
refused to register the plaintiff, as he was 
nuwilling to pay. an enhanced jama and 
selami “which were demanded. On three 
occasions suits for rent were brought by 
the Company, against the original tenant 
and the property was sold. The plaintiff 
then applied under section 3104 of the 
Civil Procedure Code and deposited the 
rent sued for. No objection was taken by 
the Company, who took the money which 
the plaintiff „had deposited in Court. Now, 
having done this the question is this, can 
the Midnapur Zemindari Company say that 
the plaintiff has no title when they have taken 
the moneyj,wh'ch was deposited under the 
provisions .of section 310A? It seems to 
me’ clear that: ‘they cannot do 80. 
3104 applies _to applications by persons 
whose simmoveable property hes been ‘sold- 
under the provisions of the chapter in 
which it: appears. It was open to the 
Midnaper Zemindari Company to dispute the 
plaintiff's right to apply under that section 
and to-point, out, as they now contend, 
that he was not a person whose immove- 
able property had been sold, because he 
had not acquired any right to the property 
by his purchase, as against them; they 
did not, however, do 80, The learned 
Subordinate Judge says: “as the Court 
is bound under the section to set aside 
the sale if it accepts the deposit, the 
decree-holder cannot question under’ the 
section the right of the plaintiff to deposit 
the money.” The observation, however, 
will only apply on the assumption that 
the plaintiff wasa person who was entitled 
to make an application under section 310A. 
The Company did not object to the 
applicability of that section, and has, there- 
fore, in my opinion, recognised the plaint- 
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iff. The learned Mansit sets out in 
his judgment the reason why this is so. 

Iam of opinion, therefore, that the judg- 
ment and decree appealed from should be 
reversed, and the decree of the Munsif 
should be restored with costs in all Courts. 

Mooxksrssz, J.—I agree. 


Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decrees Nos. 28 AND 
125 or 1912, 

. August 29, 1916. i 
Present:—Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Cuming. 
SURENDRA LAL CHAUDHURI— 
PLAINTIFF — APPELLANT 
versus 


SECRETARY or STATE ror INDIA In 


COUNCOIL—DerenpanT— RESPONDENT, - 

Railways Act (IX of 1890), s.72—Contract Act (IX 
of 1872), ss. 151, 152— Carriage by railway—Loss of 
goods — Vis major— Liability of Railway Company— 
Burden of proof~ Negligence, liability for, when negligent 
act followed by abnormal occurrence. 

Where the negligence of a person concurs with 
some ordinary cause and the conjunction produces an 
effect injurious to some other person, the operation . 
of such an ordinary cause extraneous to the negligent 
person will not excuse his liability for the whole of 
the joint effect. The law is otherwise where an 
extraordinary cause is the primary means of setting 
in motion an injurious agency and by co-operating 
with the negligence of a person produces injury to 
some other person. In such a case the negligent person 
is not liable; for not only would his negligence alone 
fail to produce the injurious effect (this circumstance, 
however, is common to the two cases, and ‘notwith- 
standing this, in the former, there is no immunity 
from liability), but tho exciting cause, being an 
extraordinary occurrence or an act of God, was not 
reasonably tobe anticipated nor guarded against, 
The negligent act is not followed by injurious results 
in natural and probable sequence, but only by the 
occurrence of something abnormal and not to be 
anticipated. [p. '705, col. 2.) 

Blyth y. Birmingham Waterworks Company, (1856) 
11 Ex. 781; 105 R. R. 791; 25 D.J. Ex. 212; 2 Jur. 
(xN. s.) 333; 4 W. R. 294; 156 E. R. 1047 and Memphis 
Railroad Company v. Reeves, (1869) 10 Wallace 176; 
19 Law. Ed. 909, referred to. 

‘The liability of a Railway administration for the 
loss of goods consigned to it for carriage must be 
measured solely by the test formulated in seotions 
151 and 152 ofthe Contract Act. [p. 704, col. 2.] 

Section 72 of the Indian Railways Act, 1890, has 
effected a substantial alteration in the law as con- 
tained in section 10 of the Indian Railways Act, 1879, 
and has reduced the responsibility of carriers by 
Railway to that of bailees under the Contract Act, 1872. 
[p. 704, cols. 1 & 2.7 - 

Irrawaddy Flotilla Company v. Bugwandas, 18 0, 
620; 18 I. A, 121; 15 Ind, Jur, 403 & 542; 6 Sar. P, O, 
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J, 40; 9 Ind. Dec. (N. s.) 413; Moothora Kant Shaw V. 
India General Steam Navigation Company, 10 C. 166; 
18 O.L. R. 342; 8 Ind. Jur. 247; 5 Ind. Dec. (N. s.) 
113; Lakhmichand v. Great Indian Peninsula Railway 
Company, 14 Ind. Cas, 798; 37 B. 1; 14 Bom. L. R. 
165 . and Hirji Khetsey v. Bombay Baroda and Central 
India Railway Company, 25 Ind. Oas. 241; 39 B. 191; 
16 Bom. L. R. 467, referred to. 

A plaintiff suing the Railway administration for 
damages for non-delivery of goods made over to it 
for carriage need not prove how the loss of the goods 
occurred; the burden lies upon the defendant to prove 
the existence of circumstances which exonerate it 
from liability for the loss. [p. 704, col. 2.] 


Irustees of the Harbour, Madras v. Best & Company, 
22 M. 624; 8 Ind. Dec. (N. s.) 875 and Sesham Patter 
v. Moss, 17 M. 445; 6 Ind. Dec. (N. s.) 308, referred to. 

A Railway administration when it accepts goods for 
transmission is not in the position of insurers as 
common carriers. [p. 705, col. 1.] 

Coggs v. Bernard, (1703) 2 Ld. Raymond 909; 1 Sm. 
L. ©, (Eleventh Edition) 173; 92 E. R. 107; Nugent v. 
Smith, (1876) 10. P. D. 423; 45 L. J. C. P. 697; 34 L. 
T. 827; 24 W. R. 257;3 Asp. M.C. 198 and Lloyd v: 
Guibert, (1865) 1 Q. B. 115; 6 B. & S. 100; 35 L. J. 
Q. B. 74; 13 L. T. 602; 122 E. R. 1134; 141 R. R. 852, 
referred to. 

The plaintiff made over to the Railway authorities 
certain goods for despatch and carriage to Calcutta, 
which were received and loaded into waggons by the 
Railway authorities in the ordinary course of business 
. on that very day and were despatched by a goods 
train without unusual delay or unnecessary detention. 
On the arrival of the train at a station on the bank of 
a river the goods had to be carried across the 
river in flats, and while on the flats they were-lost by 
the sinking of. the flats by a severe cyclone which 
passed over the locality: Wi 

Held, that the Railway authorities could not be 
called upon to make good the loss sustained by the 
plaintiff, as there was no unusual or unnecessary 
delay or detention in the course of transit, and the 
SN of the Railway was not negligent. [p. 705, 
col, 2, 

Semble.—Even if it was established that the conduct 
of the Railway was negligent ib is at least doubtful 
whether the plaintiff would have any remedy against 
it, as the loss of the goods was caused by an act of 

God which could not have been anticipated or 
` guarded against. [p. 706, cols. 1 & 2.] 


Appeals against the decision of the Subor- 
dinate Judge of 24-Perganas, dated the 20th 
September 1911, 

Mr. 0. R. Das and Babu Probodh Chandra 
Roy, for the Appellant. 

Babu Ram Charan Mitra, for the Respond- 
ent. | 

JUDGMENT.—This is an appeal by the 
plaintiff in a suit for the recovery of value of 
goods made over to a Railway administration 
for transmission but not delivered at the 
destination. The case for the plaintiff is 
that the Secretary of State for India in 
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Council owns the Eastern Bengal State 
Railway, that on the 12th October 1509 the 
plaintiff made over to the Railway authorities 
at Rungpore 250 bundles of tobacco worth 
Rs. 15,335 for despatch and carriage to 
Calcutta, but that the goods have never been 
delivered to him. The defendant pleaded in 
substance that the goods were destroyed while 
in course of transmission on the 17th October 
1909 by an act of God, namely, a severe 
cyclone, and that be is, consequently, not 
liable for the value of the goods. The Sub- 
ordinate Judge bas held that the loss of the 
goods was caused by an act of God beyond the 
control of the defendant, and that this 
furnishes a complete answer to the claim. 
The plaintiff has now appealed to this Court, 
and has invited us to hold that the decree of 
the Subordinate Judge is contrary to law. 


The evidence shows that the goods were 
received by. the Railway authorities at Rung- 
pore onthe 12th October 1909, and were, in 
ordinary course of business, leaded into 
wagons on that very day. They were 
despatched from: Rungpore on the 14th October 
by a gcods train that runs from Lalmanir 
Hat through Rungpore to Parbatipore. They 
could not be despatched on the 13th October, 
as there were goods received earlier, which 
were despatched on that date, as also a fish- 
van and two foreign empty wagons. The 
Station Master explains that preference is 
given in ordinary course of business to empty 
wagons which are the property of foreign 
Railways and have to be speedily returned to 
them, as also to vans which contain perishable 
goods, There was consequently no unusual 
delay or unnecessary detention of the goods at 
Rungpore. The train reached Parbatipore in 
the evening of the 14th October in due 
course. The evidence shows that Parbati- 
pore isa junction station where several lines 
of Railway meet, and that the trains from 
the several lines are dissolved, re-marshalled 
and made into new trains. This was done 
in thepresent instance in the usual course of 
business in the way described by the trains. 
clerk at Parbatipore, who has been examined 
asa witness. The goods were sent on by 
a train which left Parbatipore on the morning 
of the 15th October. They could not be sent 
earlier, as precedence had to be given to 
wagons previously received. The train arriv- 
ed at Sara at about 8 o’cslock in the evening 
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of the 15th October, and the wagons were 
made over to the transhipment department on 
the morning of the 16th October; (the order 
for transfer was actually made on the even- 
ing of the 15th October, immediately after 
the arrival of the train at Sara). Sara, it 
may be stated, is on the bankof the river 
Padma, and hare goods have to be carried 
across the river in flats to the station on 
the Calcutta side, named, Goolbatham. The 
goods were loaded into one of the fists on 
the 16th October along with a consider- 
able quantity of other goods brought down 
by various trains. On the 17th October, 
the steamer which carried the flats left 
Sara and reached Goolbatham late in the 
afternoon. The flats were not unloaded 
that day, and the goods remained thereon. 
A severe cyclone passed over the locality 
in the evening and the result was that the 
steamer and the flats sank in the river. 
The question arises, whether, in these circum- 
stances, the Railway authorities can be called 
upon to make good the loss sustained by 
the plaintiff. 

Sub-section (1) of section 72 of the 
Indian Railways Act, 1890—we quote only 
so much of the section as is applicable to 
this case—provides that the responsibility 
of a Railway administration for the loss or 
destruction of goods delivered to the ad- 
ministration to be carried by railway shall, 
subject to the other provisions of the Act, 
be that of a bailee under sections 152 
and 161 of the Indian Contract Act, 1872. 
Section 152 of the Indian Contract Act 
provides that the bailee,in the absence of 
any special contract, is not responsible for 
the loss, destruction or deterioration of the 
thing bailed, if he has taken the amount 
of care of it described in section 151, that 
is, as much care of the goods bailed to 
him as aman of ordinary prudence would, 
under similar circumstances, take of his 
own goods of the same bulk, quality and 
value as the goods bailed. Section 161 of 
the Indian Contract Act provides that if, 
by the default of the bailee, the goods are 
not returned, delivered or tendered at the 
proper time, he is responsible to the bailor 
for any loss, destruction or deterioration 
of the goods from that time. It is worthy 
of note that section 72 of the Indian 
Railways Act, 1890, effects a substantial 
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alterationin the law as contained in section 
10 of the Indian Railways Act, 1879. It 
is further worthy of note that section 2 
of Act IX of 1840 repeals sestions 7 and 
10 of the Carriers Act (III of 1865). As 
Lord Macnaghten pointed out in Irrawaddy 
Flotilla Oo. v Bugwandas (1), the Act of 
1890 reduces the responsibility of carriers 
by railway to that of bailees nnder the 
Contract Act, 872; italsn declares in section 
72 (2) that nothing in the Common Law 
of England orin the Carriers Act, 1865, 
regarding the responsibility of common 
carriers with respect to the carriage of 
animals or goods, shall affect the respon- 
sibility of a Railway administration as de- 
fined in the section. The object of the 
legislature, when Act IX of 1890 was 
enacted, was obviously to depart from the 
law as enunciated by this Court in Moothora 
Kant Shaw v. India General. Sieam Navigation 
Company (2), subseqnently approved iv 
Chogemul v. Commissioners for the Improve- 
ment of the Fort of Calcutta (3) and Irrawaddy 
Flotilia Company v. Bugwandas (1), in cases 
of liability under the Indian Railways Act, 
1879. lt is plain that, in the case before 
us, the liability of the defendant must be 
measured solely by the test formulated in 
sections 151 and 152 of the Indian Contract 
Act. This view accords with the decisions 
in Sesham Patter v. Moss (4), Lakhmichand v. 
Great Invian Peninsula Railway Ocompany 
(5) and Hirji Khetsey y. Bombay Baroda 
and Central India Railway Company (6). 
It is also clear that when goods have not been 
delivered to the consignee at the place- of 
destination, the plaintiff need not prove how 
ike loss occurred; the burden lies upon the 
bailee to prove tbe existence of circumstances 
which exonerate him from liability for the 
loss: Trustees of ihe Harbour, Madras v. 
Best & Co. (7), Sesham Patter y. Moss 
(4). In our opinion, the defendant has dis- 


(1) 180. 620; 18 I. A. 121; 15 Ind. Jur, 408 & 542; 
6 Sar. P. C. J.40; 9Ind. Dee. (x. s.) 413. 

(2) 10 ©. 166: 13 O.L, R. 392; 8 Ind. Jur. 247; 6 
Ind Dec, (x. s.) 113, 

(8) 18 C. 427; 9 Ind Dec. (x. s.) 288. 

(4) 17 M. 448; 6 Ind. Dee (x. 8) ROS. 

(5) I4dnd Cas. 793; 37 B.1; 14 Bom L. R. 165. 

w 25 Ind Cas. 24:; 89B. 191; 16 Bom. L. R. 
467. : 

NT) 22 M, 524; 8 Ind. Dec. (x. s.) 875. 
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charged this burden. The Railway authorities 
‘acted at every stepin the ordinary course 
of business; they took as much care of the 
goods as a manof ordinary prudence would, 
under similar circumstances, take of his own 
goods, of the same bulk, quality and value 
as the goods bailed. There was no unusual 
or unnecessary delay or detention in course 
of transit. The oase for the plaintiff was 
put before the Court on the hypothesis 
that whenever goods are delivered to a 
Railway administration for transmission, they 
must be despatched by the very next train 
available and if the goods have to be carried 
over several lines or across rivers, they 
must have precedence at every stage; and 
thia must be done regardless of other demands 
on the Railway. If the theory, which under- 
lies this assumption, were to prevail, it would 
be manifestly impossible to run a Railway on 
business lines. We feel no doubt that in 
the present case there was no negligence 
whatever on the part of the Railway autho- 
rities and whatever took place, was done in 
the usual course of business. 

lt has finally been argued that the Railway 
administration, when it accepted goods for 
transmission, is in the position of insurers as 
common carriers. There is no foundation 
for. this contention. Even wunder the 
Common Law of England, a common carrier 
is not responsible for the consequences of 
an act of God. It is sufficient to refer to 
the celebrated judgment of Holt, ©. J., in 
Ovoggs: v, Bernard (8), where with 
reference to bailees who exercise a public 
employment for a reward, he makes the 
following observation: “The law charges 
this person. thus entrusted, to carry goods 
against all events but acts of God and of the 


enemies of the King: Nugevtv. Smith 9); 
Lloyd v. Guibert (10). Even upon this view, 
the claim is unfounded. We may add 


that even if ib was established that 
there was avoidable delay in the transmission 
of the goods, it is at least doubtful 
whether the plaintiff would have any 


18) (1708) 2 Ld. Raymond 909; 1 Sm. L. C, (Eleventh 
Edition) 17.; 92 E. R. 107. 

(9) (1876) 1 C. vp D. 423; 45 L, J. C. P. 697; 34 L. 
T, $27; 24 W R. 237; 3 Asp M. C. 198, 

(10) C863) 10. B. 116 at p. 121;6 B. & 5. 100; 36 
L J. Q. B. 74 18 L, T. 602; 122 E. R. 1194; 141 R. R. 
852, 
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remedy against the defendant. Assume 
that the conduct of the defendant has been 
negligent within the defiaition formulated 
by Baron Alderson in Blyth v. Birmingham 
Waterworks Company (11): “Negligence is 
the omission to do something which a 
reasonable man, guided upon those considera- 
tions which ordinarily regulate the conduct 
of human affairs, would do, or doing 
something which a prudent and reasonable 
man would not do.” Still, the question 
arises, whether the act of God is not the 
proximate cause of the loss and the 
alleged lack of diligence of the defendant 
nothing more than the remote cause. Beven, 
in his work on Negligence [(1908), Vol. 
I, p. 81], states the law in the following 
terms: ‘Where the negligence of a person 
concurs with some ordinary cause and the 
conjunction produces an effect injurious to 
some other person, the operation of such 
an ordi: ary cause extraneous to the negligent 
person will not excuse his liability for 
the whole of the joint effect. The law 
is otherwise, where an extraordinary cause 
is the primary means of setting in motion 
an injurious agency and by co-operating 
with the negligence of a person produces 
injury to some other person. In this 
case the negligent person is not liable; for 
not only would his negligence alone fail 
to produce the injurious effect (this eir- 
eumstance, however, is common to the two 
cases, and notwithstanding this, in the 
former, there is no immunity from liability), 
but the exciting cause being an extraordinary 
occurrence or an act or God was not reasonably 
to be anticipated nor guarded against. The 
negligent act is not followed by injurious 
results in natural and probable sequence, but unly 
by the occurrence of something abnormal and not 
to be anticipated.’ This exposition of the 
law receives support from the unanimous 
judgment of the Supreme Court of the 
United States in Memphis Ratlroad Company 
v. Reeves (12), where the facts were very 
similar to those of the case before us. The 
goods (tobacco) were delivered to a Railway 
company for transmission; there was delay 
in transit which was not satisfactorily 


(11) (1858) 11 Ex. 781; 105 R. R.793; 25 L. J. 
Ex. 212; 2 Jur. (N. s.) 333; 4 W. R. 294; 156 E. R. 


1047. 
(12) (1869) 10 Wallace 176; 19 Law. Fd, 909. 
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explained; while in transit, the goods were 
destroyed by a sudden violent and extra- 
ordinary food and storm. It was proved 
that but- for. the- delay in the course of 
transit, the goods would have escaped the 
flood. The Court ruled that the Railway 
company was not liable and added that 
the food was the proximate cause of the 
injury and the delay in transportation the 
remote one. It was also observed that 
although ` there was some divergence of 
judicial opinion on the subject in the 
Courts of the various states, the balance 
of authority and reason was on the side 
of the conclusion unanimously acesepted by 
the Supreme Court of the United States. 
Té follows that from whatever point of 
view the present case is examined the 
claim cannot be sustained. 

‘The result is that the appeal is dismissed 
with costs. It is conceded that this 
judgment will govern the other appeal, 
which also is accordingly dismissed with 
coats.’ 

Appeals dismissed. 





PATNA HIGH COURT. 
APPEALS FROM APPELLATE Decrees Nos, 44. 
AND 258 To’ 260 or 1916. y 
URG January 4, 1917. 
Present: —Mr. Justice Chapman and 
> Mr: Justice Roe. 
MAHAMAD NAZIRUL HUSSAIN— 
-  . Poaintirr—APPELLANT 
` . versus 
CHUNI KAMTI AND OTHERS— DEFENDANTS 
~— RESPONDENTS. s 

Bengal Tenancy Act {VIII B.C. of 1885), s. 88— 
Recognition. of consolidation or sub-division of holdings 
by thikadar, whether binding on zemindar Thika. 
dar's papers, entries in, value of. 

Per Roe, J.—In the absence of collusion between a 
thikadar and the tenants an entry in the thikadar’s 
papers showing an alteration in the area of a holding 
and an apportionment of renton the new holding 
amounts, under the proviso to section 88 of the 
Bengal Tenancy Act, to an express consent by the 
thikadar to such alteration which is binding on the 
zemindar. [p. 707, col. 1.] f : 

Per Chapman, J.— Unlessthe authority of a thikadar 
is restricted expressly by contract or by the act of 
the zemindar or by the custom of the country, he is 
authorized in good faith to sanction the sub-division 
of a holding or the consolidation of two holdings into 
one, and the zemindar cannot subsequently refuse to 
acknowledge the transaction, [p. 707, col. 2.] ; 

Huree Mohun Mookerjee v. Gora Chand Mitter, 2 W. 
R. Act X Rutings, 25, followed, 
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‘Appeal against the decree of the District 
Judge, Monghyr, dated the 30th September 
1915, in Rent Appeals Nos. 55, 56, 57 and 59 
of 1915, affirming the decision of the Munsif, 
dated the 23rd December 1914, in Rent Suits 
Nos. 583, 659, 655 and 495 of 1918. 

FACTS of the case as stated in the 
judgment of the lower Appellate Court are 
as follows:— aa 

“Certain defendants sold portions of their 
holdings and certain other. :defendants 
purchased some portions of other. holdings, 
while some. defendants encroached upon 
the parit lands of maliks. The landlord 
sued according to the old jote and jama, 
alleging that he was not bound to recognise 
the sales and purchases, 

The defence was that the tenants did 

not eneroach upon any paris land, that 
they held their jotes at the jama contained 
in the khatian, that they were entitled 
to hold the lands acquired by purchase, and 
they pleaded payment.” 
_ The papers of the thikadar showed that 
the purchases by tenants were recognised 
by the thikadar, who entered the name of 
the purchaser with respect to the. land 
purchased by him and deducted ‘the, area 
transferred from -the luggit of the 
vendor, GI os - 

Messrs. Pugh and Muhammad Tahir, for the 
Appellants. . ; 

Mr. Ram-Prasad, for the Respondents. - 


: JUDGMENT. 

Roz, J.—The appellant in these cases is 
a plaintiff, who is aggrieved by decrees for 
rent made in respect of lands held by the 
defendants from the years 1317 to 1891, 
The estate in which these lands were held 
was for very many years’ prior to 1817 in 
the possession of a thikadar, In 13809. a 
cadastral survey was commenced in the 
village and the Record of Rights finally 
published in 1311, In that Record of 
Rights the defendants were shown to hold 
certain areas as tenants. Upon consulting 
the papers made over to him by the 
thikadar at the end of his lease early in 
1317, the plaintiff discovered that there 
had been material changes in the holdings 
‘recognized by tha thtkadar between the 
date of the cadastral survey and the date 
returning to possession of her 
estate. She then brought this suit against 
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the defendants for rent upon the basis 
Rot of the finally published Record of Rights, 
‘but ‘of private measurements made in 1306, 
‘The. Courts below have concurred in giving 
‘hera decree only in. accordance with the 
‘rénfal.. of 1316. Against this decree the 
‘grounds of appeal taken are, firstly, that 
‘there | has been no real adjudication of the 
question whether the papers of the th¢ékadar 
Correctly, represent the area actually held 
in "Possession by the tenants-defendants, 
and,. secondly, that -even if they .do so, 
the plaintiff as landlord is not bound by 
the action of the thikadar in allowing these 
Berious variations from the identity of the 
holdings as existent in the year 1309. 

It is clear from the judgment of . the 
Court; of first instance that the papers 
kept. “by the thikadar were regarded as a 
eorrect exposition of the area held by 
‘adh ‘tenant „and the jama payable by 
him, “The finding is nob expressly confirm- 
ed’ in appeal, but a quotation was made 
from ‘the patwart’s evidence -that ‘shows 
that” “this finding was, in fact, regarded as 
a _sorrect finding. The thékadar had from 
year ‘to year taken. cognizance of transfers 
dhong the tenants and had recorded in 
his rent roll” for each year the holdings 
as they, stood after , the transfers had been 
recogrized. 


Upon the first’ point I can gee no reao 
for supposing that the papers kept by 
the thikadar are not accurately kept and 
do not accurately represent the area in 
possession of each raiyat at the end of 
1316, and it must. be presumed that from 
the years 1317 to 1821 the holdings were 
as they stood at the end of 131-. The 
only real point in the case is whether the 
plaintiff is bound by the action of the 
thtkadar. Under the proviso to section 82 
of. the Bengal Tenancy Act there can be 
no doubt that the thikadar’s papers would’ 
amount to an express consent by him to 
the alteration of the areas of the holdings 
and:*the apportionment of rent upon the new. 
holding. There has been a definite finding 
of fdet by the lower Appellate Uourt that 
tbe: thikadary in this case was not in 
collusion with the tenants and a definite 
finding of fact that the net result of the 
thikadar’s recognitions ‘of these’ transfers , 
was an enhancement of the rent of the 
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estate as a whole. In these circumstances 
there can be no reason for refusing to hold 
the landlord bound by the action of the 
thikadar. The case is not distinguishable 
from the case of Huree Mohun Mukerjee v. 
Gora Chand Mitter (1). 

In my opinion the judgments of the 
lower Courts were correct and the appeals: 
should be dismissed with costs. 

CHAPMAN, J.—I agree. As a statement of 
what I understand the law to be, 1 would like 
to quote from an old annotated edition of Act 
X of 1859: “Unless the authority of the 
thikadar is restricted expressly by contract 
or by the act of the zemindar or by the 
custom of the country, he is authorised. 
in good faith to sanction the sub-division 
of a holding or the consolidation of two 
holdings into one, and the zemindar cannot 
subsequently refuse to. acknowledge the 
transaction.” 


Appesls dismissed. 
- (1) 2 W. R., Act X Rulings, 25. 
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` MADRAS HIGH COURT, 
FULL BENCH. 


_, Segonp Cryin Appeat No. 937 or 1914, 
A July 19, 1916. 
Present:—Mr. Abdur Rahim, Officiating 
` Chief Justice, Mr. Justice Seshagiri 
as Aiyar and Mr. Justice Phillips. 
VENKATI.RAMA REDDI AND OTHERS— 
Puarntirrs—APPELLANTS 
versus > 
PILLATI RAMA REDDI AND OTHERS — 


DEFENDANTS — RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 128— 
Registration Act (XVIof 1908), s. 75—Gift, deed of, 
compulsory registration of, after donor's death, whether 
valid, 

The registration ofa deed of gift by the donce after’ 


“the death of the donor without the consent of hislegal 


representatives is valid. [p. 711, col. 2.] 

-There is nothing in section 123 of the Transfer 
of Property Act which requires the donor to have 
the deed registered, All that is required is that 
he should have signed the registered instrument, 
Once such an instrument is “duly executed, the 
Registration Act allows it to be registered even 
though the donor may not agreo toits registration 
and upon registration, the gift takes effect from the 
date of execution. [p. 711, col. 2.] 

Per Seshagiri Aiyar, J. in the referring order)— 
There is nothing either in the Transfer of Property’ 
Act of the Registration Act to abrogate the principles 
as to compulsory Teniskrahion 3 in the case of deeds of" 
gifts. [p. 710, col. 2; p. 711, col. 1.] 
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Parbati v. Baij Nath Pathak, 16 Ind. Cas. 406; 35 A. 
3; 10 A, L. J. 300, Nand Kishore Lal v. Suraj Prasad, 
20 A 392; A. W. N (1898) 88; 9 Ind. Dec. (N. 8.) 611; 
Haidei v Ram Lal, 11 A 319; A. W N. (1889) 101: 6 
ind. Dec. (Nn. s ) 631; Khushaba y Chandrabaghabai, 
32 B 441; 11 Bom. L.R 586; Bhabatoosh Banerjee v, 
Soleman, 33 0.584; 100. W. N. 717; 40. L, J. 340, 
followed. 

Dasi Swarnam v. Deivanayagam Pillai, 28 Ind Cas. 
271; 28 M L. J, 878; 2 L W. 269; Ramamirtha Ayyun 
v. Gopala Ayyan, 19 M. 433; 6 M. L. J, 207; 6 Ind. 
Dec. (N. s.) 1007; dmirdam v. Muthukumara Chetty, 
13 M. L. J. 303, Meiyyalu Nadan v. Anjalay, 25 M. 
672; 12 M. L, J 409, overruled. 

Second appeal against the decree ofthe 
District Court, North Arcot, in Appeal Suit 
No. 840 of 1918, preferred against that of 
the District Munsif, Ranipet, in Original 
Suit No. 718 of 1912. 

Mr. T. R. Ramachandra diyar (with him 
Mr. T. R. Krishnaswami Aiyar), for the 
Appellanis. 

Dewan Bahadur Mr. L. A. Govindaraghava 
Aiyar, for the Respondents. t 

This second appeal coming on for hear- 
ing on the 3rd February 1916, the Court 
(Coutts Trotter and Seshagiri Aiyar, JJ.) 
made the following 

ORDER OF REFERENCE TO A 
FULL BENCH. 


Courrs TRrorreg, J.—In this case one 
Muniammal made a deed of gift of certain 
properties to the plaintiffs on the 26th Feb- 
ruary 1910, She died on the following day, 
and the deed of gift under which the pl-int- 
iffs claim’ was not produced for registration 
before the Sub-Registrar of Arkonam til] 
the 14th April 910, The Snb-Registrar 
refused to register the document, but an 
appeal was launched under section 73 of 
the Regis ration Act and the document was 
eventually compulsorily registered by the 
order of the [istrict Registrar on the 20th 
of October 1910. The Courts below have 
held, to use their own language, that “the 
gift-deed not having been registered by the 
donor during her lifetime was void and 
that the post mortem registration was of no 
effect,” 
placed upon two desisions of this Court, 
one in Ramamiriha Ayyan v. Gopala Ayyan 
(1) and another in Dasi Swarnam v. 
Deivanayagam Pillai (2). With regard to 
the first of -hese cases, the judgment is 

(1) 19 M. 483; 6 M. L. J. 207;6 Ind. Dec. {N s.) 


007. 
(2) 28 Ind. Cas. 271; 28 M. L. J. 378; 2 L. W. 269. 
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In snpport of this view reliance is _ 
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very short and with great respect to the 
learned Judges who decided it I do not 
think they considered the matter very care- 
fully, or else they would not have allowed 
into their judgment this sentence: “We are 
further of opinion that a deed of gift being 
a voluntary transfer remains udum pactum 
until the donor has done all that is necessary 
to make it legally complete.” “Nudum pactum” 
is an expression which is wholly out of place 
in discussing voluntary transfers and gifts. 
In Dasi Swarnam v. Deivanayngam Pillai (2) 
the decision was that a deed of gift register- 
ed after the death of the donor against 
the wish of the deceased’s legal representa- 
tive is ineffective and does not pass the 
property. There the case was distinguished 
from the case of Metyyalu Nadan v. Anjalay 
{3), where this Court had beld that if the 
legal representatives of the deceased donor 
who executed the deed of gift consented to 
registration after the death of the donor, 
the registration was good. The learned 
Judges in Dast Swarnam v. Detvanayagem 
Pillai (2) followed Ramamirtha Ayyan v. 
Gopala Ayyan (1) and held that as express- 
ed there, there was a locus penitenit after 
the execution of the deed and before registra- 
tion. So much for the views of the Madras 
High Court on this subject. In Allahabad 
quite a different view has been maintained 
in two cases. In Nand Kishore Lal v. Suraj 
Prasad (4) Blair and Aikman, JJ., held 
that the registration of a deed of gift after 
the death of the donor was good. Ramamirtha 
Ayyan v. Gopala Ayyan (1) is not referred 
to in that case. Batin a later case, Musammat 
Parbati v. Batj Nath Pathak (5), it was in 
terms held that the consent of the donor to the 
registration of the deed effecting a gift of 
immoveable property was not necessary and 
Ramamirtha Ayyan v. Gopala Ayyan (1) 
was expressly dissented from. The Judges 
in that case were Richards, O. J., and 
Banerji, J. 


There being this conflict of judicial 
opinion we think that this case must be 
referred to a Fall Bench, but in order to 
pot the matter in its true bearings it is 


(3) 25 M. 672; 12 M. L. J. 409. 

(4) 20 A. 392; A. W. N. (1898) 88; 9 Ind. Dec. 
(x. 8.) 611. 

5) 16 Ind, Cas, 06; 35 A. 3; 10 A.L, J. 39). 
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necessary to refer to certain sections of the 
Statutes. The first enactment to be con- 
sidered isthe material section of the Transfer 
of Property. Act. By seotion 123 of that 
Act it is enacted that a gift of immove- 
able property must be effected by a registered 
instrument signed by or on behalf of the 
donor and attested by at least two witnesses. 
Further by section 54 of that Act it is 
enacted that a sale of immoveable property 
of the value of Rs. 100 and upwards can 
only be effected by a registered instrament. 
Section 3 of that Act defines the term 
“registered” as meaning ‘registered in British 
India under the law for the time being in 
force regulating the registration of doeu- 
ments.” Thereupon we torn to the Indian 
Registration Act to see what the provisions 
are. The first material part of the Act to 
consider is Part VI, which deals with the 
presentation of documents. for registration. 
By section 32 of that Act it is enacted 
that documents “shall be presented at the 
proper registration office by some person 
executing or claiming under the same.” 
So that it is not by any means necessary 
that the registration should be effected by 
the person who executes the document. The 
donee is contemplated by the documentas 
a perfectly proper person to present the 
document for registration. Section 34 of that 
Act defines the duties of the registering 
officer when a document is presented before 
him, and he is directed to do three things 
by sub-section (3). He shall “(a: enquire 
whether or not such document was executed 
by the person by whom it purports to have 
been executed; (b) satisfy himself as to the 
identity of the persons appearing before him 
and alleging that they have executed the 
document; and (e) in the case of any person 
appearing as a representative, assign or agent, 
satisfy himself of the right of such person 
so to appear.” So that it is quite obvious 
that the enquiry which the registering 
officer is directed to embark on is an enquiry 
as to whether the document was executed, 
and executed by the persons by whom it 
purports to have been executed. He is not 
directed to enquire whether there is or is 
not a willing mind on behalf of the 
executant of the document with regard to 
the registration thereof. By section 35 of 
that Act the procedure is Igid down 
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for what the registering officer should do 
as the result of these enquiries, which he 
is directed to make under section 34. If 
all the persons ‘executing the document 
admit execution, then he is to register it, 
Taking the words of the section 35 (1), 
it appears to me that if the persons executing 
the document appear before the registering 
officer and say that they executed the 
document but they do not wish to register 
it, I do not see anything in the section 
giving him liberty to refuse to register 
it. It appears that, when, as the Statute 
requires, he has satisfied himself that the 
persons are the persons purporting to execute 
the document, and when they admit they 
did execute it, their consent to the registra- 
tion on the wording of the section is purely 
immaterial and he is bound to register 
the document, and if he went on enquiring 
whether the persons who in fact executed 
the document desire registration, he would be 
embarking on anenquiry which is not warrant- 
ed by the Statute In the case of a dead 
man the same consideration applies, because 
if his representative or assign appears 
before the registering officer and admits 
execution, the officer shall register the 
document. That case is clear. Nothing 
remains to be done by the executant 
becanse he is dead. The only thing that 


his representative has to do or not ta do 


13 to admit or deny the exesution of the 
document. Nothing is said as to any 
enquiry or the result of any enquiry into 
the willingness of the representative to 
permit the registration of the admittedly 
executed document. But then by sub-see- 
tion (3) of section 35 if any person denies 
its execution or appears tothe registering 
officer to be a minor, an idiot or lunatic, 
or if the representative denies the execution 
of the document by the dead donor, then 
the registering officer shall refuse to register 
it. Then if he refuses to register we have 
to turn to Part XII of the Act. By 
section 72 (1) of the Act an appeal lies 
against the order of the Sub Registrar 
refusing to admit a document to registration, 
except where the refusal is made on the 
ground of denial of execution. In the case 
of a refusal to register on the ground 
that the person by whom the document 
purports to be executed or his representa: 
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tive `or- assign denies- its execution, ' ther 
an application lies, apparently not by way 
of appeal, but a direct application to. the 
Registrar in order to establish the right 
to have the document registered. There- 
upon by section 74 of the Act the Registrar 
has to enquire, first, “whether the document 
has been executed” and secondly, “whether 
the requirements of the law for the time 
being in force have been complied’ with 
on the part of the applicant or person 
presenting the document for registration, 
ás the case may be, so as to entitle the 
document to registration.” Then by section 
75 of the Act, “if the Registrar finds that 
the document has been executed and that 
thé said requirements have been somplied 
with, he shall order the document to’ be 
registered.” Finally by section 75 (3) of 
the Act, which corresponds to a similar 
provision in section 47, a registered docu- 
ment is to operate not as from the date 
of registration but as from the date when 
it was first executed.‘ It seems tò me 
that the whole of this machinery for com- 
pulsory registration can only apply to 
cases where in substance the exéoutant óf 
the document or the representative of ‘the 
executant does not wish to have the docu- 
ment registered. The enquiry’ will not 
serve any purpose except on the assump- 
tion’ that the executant desires to withdraw 
the document from registration. But if 
the argument to which effect is given in 
Ramamirtha :Ayyan v. Gopala Ayyan (1) is 
right, in all such cases an enquiry wonld 
be wholly beside the point, because all 
that the donor or his representative has 
to say, is that nothing is to be enquired 
into: “I do not think the Registrar is to 
go at length into the question as to whether 
I did or did not execute this deed. It is 
sufficient for me to say that I decline to 
act upon it and I refuse to register it.” 
If that is right, of course, it involves 
_ this, that the whole of Part XII, which 
is perfectly general in its terms, must be 
confined to transactions other than transac- 
‘tions of gift. There is nothing to indicate 
any such intention on the part of the 
Legislature, and-for my part, I see no 
reason at all for the distinction suggested 
-between transfers by gift and transfers by 
‘sale. -As~--pointed out -in- some’ of the 
text-books, the effect of the decision in 
s 
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Ramamirtha’ Ayyan vs - Gopala” ‘Agyan (1) 
is to draw a distinction which is- dowhere 
indisated in the Act between documenta 
registered ‘with the consent of the executant 


in the frst instance and documents 
registered with the consent of ‘the re~ 
presentatives:~ I notice that the writers of 


two text-books on the Transfer of Property 
Act, namely,” Messrs. Shephard and Brown 
and Dr. Gour express the opinion ` that 
Ramamirtha Ayyan v. Gopala--Ayyan - (1) 
is contrary ‘t6 “principle did” cannot - be 
supported (Shephard and Brown, page 452, 
7th ‘edition; Gour, page 1575, 3rd edition). 
For myself,-I am: very strongly’ of that 
opinion; and I -formed the ` ‘Opinion: {ù 
another case which I heard} “but it ‘was 
not necessary fo decide the  Gheation in 
that case. Ramamirtha. Ayyan’ v.' Gopala 
Ayyan *(1)- was of very questionable 
authority, and now that the ` matter ` has 
been raised directly before us, my. ‘own 
opinion ‘emphatically is that it ‘ia contrary 
to principle’ and’ cannot be supported} and 
it -would create ‘hopeless difficulties ‘and 
inconsistencies: in the matter of: registhatior, 
But as two “Benches of: this Gourt;‘onetn 
Ramamirth Ayyan v. Gopala: Ayyan (1) 
and -the other ‘in Dasi- Sirarnam v; 
Detvanayagam Pillai (2), have laid down ' 
this doctrine, I do nof think it’ can‘be set 
aside except by a Full Bench. We, therefore, 
refer ` fér'-decision to the Full ‘Bencly the 
following question:— ` 

' “Whether a deed of gitt registered ` by 
the donee after the déath‘ tf the donor 
without the consent’ of the'’ legal re- 
presdntatives of the dofior is valid.” ` 

‘ Seswagini Arran, J.—I agree tbat the 
question raised in this second appeal should 
be referred for the decision of a Full Bench, 
My learned brother Has gone into the matter 
very fully and, éherefore, I need’ not say 
much. I shall first deal with thé'two Acts, 
the Transfer of Property Act and the Indian 
Registration Act. It is now “well settled 
that in the case of sales, mortgages, ledses 
and exchanges, if a document has been. 
executed and the executant refuses to 
register, it is open to the person in Whose 


-favour the document is éxecuted to compel 


its registration and the document will then 
become valid. : This’applies to - cases ’wnere 
the death of the executant prevented regis ra- 
tion in time. I see nothing in the Transfer 
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df Property- Act to take away deeds’ of gift 
from the operation of the eompulsory 
registration provisions-in the Registration 
‘ot. Nor is there anything in the Registra- 
tion Act to abrogate the principles as to 
compulsory registration in respect of deeds 
of gift. As was pointed out by my learned 
brother, sections 47 and 75 (3) of that Act 
inake it clear that the moment the document 
is registered it dates back to the date of 
execution, and consequently it is not from 
the date of the registration that the document 
speaks, as is apparently the view taken in 
Ramamirtha Ayyan v. Gopala Ayyan (1), but 
by’ force of registration from the date of 
its execution. 

© As regards the decided cases, the effect 
bf Ramamirtha Ayyan v. Gopala Ayyan (1) 
has been considerably shaken by the decision 
im Meiyyalu Nadan v. Anialay (3). In that 
_gase the learned Judges held that if the 
_ legal representative of the deceased donor 
sonsented to the registration of the document 
the document could be given effect to. I 
do not understand the learned, Jucges to 
hold that by the fact of the presentation 
by the legal representative of the deceased 
donor a new document is brought into 
existence, It is the old document which is 
presented for registration by the legal 
representative. If the legal representative 
of the deceased donor can present for 
régistration the document executed by the 
deceased man, I fail to see why the person 
in whose favour the document is executed 
should not under “the Registration Act 
similarly present it for registration. This 
view in’ Meiyyalu Nadan v. Anjalay (3) 
has been accepted as good law in Bhabatoosh 
Banerjee v. Soleman (6) and in Khushaba v. 
Ohandrabhagabai (7). These decisions make 
it clear that the view taken that the 
document loses its force the moment the 
donor dies before it is registered is not good 
law. I think tbat the view taken in 
Parbati v. ‘Batj Nath Pathak’ (5) is the 
sourder one. It is supported by the earlier 
desisions of the Allahabad High Court in 
Nand Kishore Lal v. Surai Prasad (4) and 
Hardet v. Ram Lal (8). 


“-.(6) RYO. 584; 10 O. W. N. TIM 4 O. L. J. 340. 
- (7) 32 B. 441; 11 Bom. L. B. 536. 

(8) 11 A. 319; A. W, N. (1889) 101; 6 Ind. Deo. 
(x. 8.) 681. 
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For these reasons I agree with my learned 
brother that tbe question raised in this 
second appeal should be referred for the 
decision of the Full Bench; I understand 
that’ is the only question to be argued in 
this case, 

This second appeal coming on for hearing 
‘on the question referred for the decision of 
the Full Bench, upon perusing the Order 
of Reference and upon hearing the arguments 
of Mr. T. Ramachandra Aiyar and Mr. N. A. 
Krishna Aiyar for Mr. T. R. Krishnasamz 
Atyar, for the Appellants, and of Mr. L. A. 
Govindaraghava Atyar, for the Respondents, 
the Court expressed the following 

OPINION. We answer the question 
referred to us, “whether a deed of gift 
registered by the donee after the death 
of the ‘donor without. the consent 
of the legal representatives of the donor is 
valid,” in the affirmative. The learned Judges 
who referred the case have fully discussed 
the question and it is not necessary for us to 
go into the matter at any length. Section 123 
of the Transfer of Property Act says: “For 
the purpose of making a gift of immoveable 
property, the transfer must be effected by a 
registered instrument signed by or on behalf 
of the donor and attested by at Jeast two 
witnesses.” There is nothing in this section 
which requires the donor to have the deed 
registered; all that is required is that he 
should have signed the registered instrument. 
Once such an instrument is duly executed, 
the Registration Act allows it to be register- 
ed even though the donor may not agree to 
its registration, and upon registration the gift 
takes effect from the date of execution. The 
doctrine that a donor who has left his gift 
incomplete zannot be compelled to complete 
it has no application to a case like this, for 
so far as he is concerned he has by executing 
the deed done all that he need do, for regis- 
tration can be effected even without his co- 
operation. 


This view of ‘the law is adopted in 
Parbati v. Baij Nath Pathak (3), Nand 
Kishore Lal v. Suraj Prasad (4), Hardet vy. 
Ram Dal (8), Khushaba v. Ohandrabhagabat 
(7) and Bhabatoosh Banerjee v. Soleman 
(6). On the other hand the decision in 
Ramamirtha Aman v. Gopala Ayyan (1), 
follawed in” Dasi Suarnam v. Deivanayagam 
Pillai (2), has proceeded upon a different 
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view and so also the case in Amirdam v. 
Muthukumara Chetty (9). The ruling in 
Meiyyale Nandan vy. Anjaluy (5), that the 
consent of the personal representative of the 
deceased donor to registration would validate 
the gift, does not seem, however, to be quite 
consistent with these decisions. Weare of 
opinion that Ramamiriha Ayyan v. Gopala 
Ayyan (1) does not lay down the law 
correstiy. 
Reference answered in the affirmative, 
V.R.P. 


(9) 13 M. L. J. 303. = 


PUNJAB CHIEF COURT. 
- Civiu Appear No. 2293 or 1913, 
May 2, 1916. 

Present:—Sir Donald Johnstone, Kr., Chief 
Judge, and Mr. Justice Shadi Lal. 
AKBAR HUSSAIN AND otHers—~ 

Derenpants— APPELLANTS 
VETEUS 
ALI AHMAD—PL.atntirvy—Respronpent, 


Pre-emption- Occupancy rights, sale of, to landlord. 


Collaterals of vendor, right of—Punjab Tenancy Act 
(XVI of 1887), ss. 6, 8, rights under. 

Where occupancy rights are sold to the landlord, 
the collaterals of the vendor have no right of pre- 
emption against the landlord-vendee who has pur- 
chased the rights from his tenant, and this is so even 
though the said rights do not come under section 6 of 
the Tenancy Act. [p. 712, col. 2.] 

Second appeal from the decree of the 
Divisional Judge, Gujranwala at Lahore, 
dated the 11th October 1913. 

Messrs. Badr-ud-Din  Kuresht and Nabi 
Bakhsh, for the Appellants. 

Mr. Mehr Chand, for the Respondent. 

JUDGMENT. 

Jounstons, C. J—This case came before 
me in Chambers and was referred by me to 
a Division Bench, because I did not feel 
justified in dissenting from the single Judge 
ruling by Chevis, J.. in Amar Singh 
v. Husaina (1), while at the same 
time I had doubts regarding the correctness 
of that ruling. We have now heard the case 
argued and have considered the law and the 
authorities, with the result that I am still 
of opinion that the plaintiffs as collaterals of 


(1) 18 Ind. Cas. 28; 36 P. R. 19'2;18 P. L. R. 1912; 
16 P. W. R. 1912. 
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the vendor have no right of pre-emption 
against the landlord vendees, who have 
purchased occupancy rights from their tenant, 
the vendor; and that this is so, even tbough 
the said rights do not come under seetion 5 
of the Tenancy Act. I take it that no one 
questions the above proposition as regards 
rights under section 5, but Mr. Mehr Chand 
argues that the law is different when we 
come to rights under section 6 and section 
8. l will first state the grounds for my 
opinion and then examine the difficulties rais- 
ed by Mr. Mehr Chand 

A tenant holding under section 5 of the 
Tenancy Act has rights which he can transfer 
subject to a sort of pre emptive right of his 
landlord—section 53. If the landlord notifies, 
within the time allowed, his intention to 
purchase, and pays the price fixed by the 
Revenue Officer, the occupancy rights are 
extinguished. If he does not, the tenant may 
sell to a third party without leb or hindrance 
on the part of the landlord. Then, a right 
of occupancy under section 5 may be sold in 
execution of a decree or order of a Court, 
but again ‘the landlord can intervene and 
take the bargain—section 55, In both these 
respects rights under section 5 diffier from 
rights under sections 6 and 6, for section 56 
lays it down thatthe latter kind of rights 
may not be sold under decrees or orders of 
Courts, and that they may not be transferred 
at all by private contract withont the previous 
consent in writing of the landlord ; and section 
60 points the moral by expressly stating 
that transfers contrary to the preceding 
sections shall be yoidable at the instance of 
the landlord, a consequence that would 
naturally have followed section 56, even if 


` section 60 had been omitted. 


Put in other words, the result of section 
56 with section 60 is that a landlord car, if 
he chooses, absolutely prevent a tenant under 
any section but section 5 from transferring at 
all. If he covets the land, he can say to the 
tenant sell to’ me or not at all, In most cases 
the tenant wishes to sell because he is in 
urgent need of money or for some reason finds 
the land a burden, or wants money for some 
business or pleasure, and obviously his land. 
lord, wanting the land, has the tenant in the 
hollow of hishand. The latter must sell to 
the landlord, or else “relingnish” or 
“abandon” under Chapter IV. Can it be 
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supposed that the law contemplates the 
tenant’s collaterals coming in and claiming 
pre-emption—that is, claiming a right 
superior to the all-powerful landlord? If the 
tenant had proposed to sell or gift to those 
collaterals, the landlord would have check- 
mated them with the help of sections 56 and 
60. I£ the landlord had foreed the hand of 
the tenant and the latter had been compelled 
to “relinquish” or “abandon,” the collaterals 
would have been helpless. Can it be that, 
because the landlord treats the tenant decently 
and buys him out, the former does by that 
act open a door whereby the collaterals can 
force themselves upon him? 

Didaru v. Banna (2), the earliest ruling we 
need notice, laid it down that, where an 
occupancy tenant—no distinction being 
apparently made between a section 5 tenant 
or one under any other section—sells to his 
landlord, the tenant’s collaterals cannot contest 
the alienation onthe score of custom. This 
is not directly in point, of course, for the law 
of pre-emption is a distinct law from tha 
judge-made law we call custom, but the views 
stated as to the intentions of the Legislature 
in framing Chapter V of the Tenancy Act are 
` helpful, and 1 have been specially impressed 
by the following passages in the judgments 
recorded, namely, in Roe, O. J ’s judgment 

‘the reversiouers . ...cannot oppose it on the 
ground that itis opposed to custom’—and 
in Rivaz, J.’s judgment— the primary object 
of the provisions under this head (Chapter 
V, Tenancy Act) is, of course, to settle the 
law as between landlord and tenant, but it 
seems to me perfectly clear that where there 
is an express and unqualified provisiun as to 
the acquisition of a right either by a landlord 
or a tenant, the enactment is equally binding 
upon third parties whoever they may be.” 
The plaintiffs there, it will be seen, were 
defeated not because they had failed to prove a 
custom or a law calculated to help them but because 
the provisions of the Tenancy Act were held of 
ther own force to exclude the application of any 
other law or custom favouring third parties, 

The next case of Nihal Singh v. Khuzan 


Singh (8) is a purely section 5 case and is . 


also concerned with contest by reversioners. 
Bhag v. Buta Singh (4) lays it down that 


(2) 31 P. R. 1896 
(3) 24 P. R., 1902. 
(4) 19 P, L. R. 1907, 


INDIAN OASES, 


713 


reversioners cannot contest a mortgage, 
though made without their consent, of 
occupancy rights to the landlord, to whom 
the tenant could even surrender the tenancy 
in toto and gratis without their consent; and 
Burt v. Mula Singh (5) isto much the same 
effect. 

The Single Bench ease of Amar Singh v. 
Husaina (1) is the only one we have found 
dealing directly with pre-emption. I reproduce 
here my summary of that ruling as given in 
my referring order. 


Amar Singh v, Husaina (1) was a ease of 
occupancy rights under section 6 of the Act. 
It was held that section 53 had no bearing on 
the case, that the landlord is protected, if at 
all, by sections 56 and 60, under which he 
cannot pre empt, but can only sue to avoid a 
private transfer of rights made withont his 
consent in writing, that here he does not 
claim to avoida sale, but to suppcrt a sale 
to himself against a pre emptor, that once 
the sale has taken place, he is, by reason 
of being a party to the sale, č. e, by being 
himself the purchaser, estopped from impugn- 
ing the sale and from availing himself of 
section 60 of the Act, and that thus the sale 
stands and is liable to pre-emptory claims 
under Act IT of 1903.” 


It is convenient here to set forth Mr. Mehr 
Chand’s argument. He contends that, while 
section 53 “authorises” alienation to landlords 
of rights under section 5, and so makes the 
landlord the first pre-emptor, section 56 
merely gives the Jandlord the right to veto 
an alienation to a stranger, this veto to he 
exercised in the Revenne Court—see section 
77\8 (h), Tenancy Act—with the result 
that the bargain would not come to the land- 
lord but matters would revert to status guo 
ante; further, that the enactment of section 2 
(2) of the Pre-emption Act, saving sestions 
53 and 54 of the Tenancy Act, and not men- 
tioning sections 56 and 60, shews the Legis- 
lature intended freely to allow pre-emption in 
cases of sales of occupancy rights, not being 
under section 5, even against landlords. 
That sub-section runs thus:— 

“Nothing in this Act shall affect the 
provisions of Order XXI, rule RS. of the 
Code of Civil Procedure, 1902, or sections 


(5) 11 Ind. Cas, 427;73 P. R. 1911; 113 P, W., R 
1911; 208 P. L. R. 1911. 
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53 and .54 of the Punjab Tenancy Act, 
1887”... . 

1- There ` is’ ahdoubtediy a . good deal of 
force in. these .contentions and in the 
yeasoning of the Judge responsible for 
Amar Singh x. Husaina (E), but I. ‘find 
myself unable to accede to those contentions 
or to assent to that reasoning. First, as 
fegards section 2 (2), Pre-emption ` Act, 
no doubt in such cases some explanation 
must be arrived at of the inclusion of one 
thing and the exclusion of. another. Mr. 
Mehr, Chand argues. that the explanation 
here is that the Legislature intended to 
Save -pre- emptory rights of landlords in 
jases “of sales of rights under section 5 
and did. not intend to save any rights to 
them” in cases under section 6 or section 
g, “But I would say that this goes too 
far. It seems to me, first, that’ the 
predominant pre- -emptory right of ` the 
landlord was so conspicuous in section 53 
and section 54 of the Tenancy Act that 
the’ question must have occurred to the 
framers: of ‘the Pre-emption Act whether 
they should’ bring the landlord into section 
12 òf the latter Act, ‘and that, looking 
at the peculiar but most convenient procedure 
provided in section 53, well understood by 
the people and sanctioned by’ thirty ` or 
forty years’ use, they decided not to do so but 
simply. to: mention that the Pre-emption 
Act ‘was: not to affect that procedure and 
its‘ legal -.resnlts. In the case of sestion 
56 and sales of rights under sestion 6 
er-:,section 8, there is no procedure laid 
down. which “would clash with that provided 
in the. Pre-emption Act, and further it 
would very likely never occur to any one 
that a suit for pre-emption in the case 
of a practically non-transferable right could 
ever be brought. In my opinion, then, 


little importance can properly be attached . 


to the wording of section 2 (2) of the 
Pre-emption Act. 

. As regards the other part of Mr. Mehr 
Chand’s argument I begin oy saying that 
ik is an established and most useful canon 
of construction of Statutes that an interpreta- 
tion should. be. rejected which leads to 
palpable absurdity. 1 am well aware that 
it is «no strong argument against an 
interpretation that if seems to lead to 
injustice -or ordinary. inconvenience, but, in 
my opinion, Mr, Mehr Chand’s interpreta- 
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tion in this case leads to flagrant-absurdity- 
a right of occupancy 
under section 5 is & more valuable right 
than .one under ary other section, being a 
transferable right in the proper sense of 
the- term, while a right under section 6 
or section 8 can hardly be styled transferable; 
and yet I am asked to hold ‘that, when 
a landlord, by purchasing from -his tenant 
in the former case, wipes out that valuable. 
right, which the seller’s reversioners were 
expecting’ some- day to: inherit,’ the rever. 
sioners have no remedy either by ‘contest. 
under..custom or by a suit for pre-emption, 
but when a landlord; by purchase in -the 
latter case, takes over .something much less 
valuable, or,- in other words; repairs by: 
purchase a much less serious defect in bis 
own dominium, the reversioners can pre- 
empt, though the landlord could’ have 
checkmated them by refusing to:* sanction 
any transfer whatever or to purchase 
himself. 

- But an even more obvious absurdity. 
remains. Take it that a tenant under 
section 6 sells to his landlord, and that a- 
claim: by a reversioner to pre-empt is: 
allowed and decreed. In my opinion the. 
landlord, who has never given his consent. 
in writing, could..by recourse to a Revenue 
Court avoid the transfer to the reversioner; 
or he could even cancel the sale to himself. 
immediately the claim to pre-empt was 
put forward—see Rivaz, J., in Didaru v: 
Banna (2), bottom -of page 88. In Amar 
Singh v. Husaina (1) it is said that tbe 
landlord would be estopped from action. 
under section 60, Tenancy Act, but the 
law of estoppel. is a law that must be. 
strictly constrned against those invoking 
it. Can it be said that by his conduct 


. the landlord led the reversioners pre-emptors 


to believe that he was willing they should 
purchase? On the contrary he showed 
unmistakably that he wanted the land for 
himself; and if thereis no estoppel against. 
the landlord, the net result is that the 
land goes back to the tenant, who presumably 
and ex hypothest does. not want it, and a 
deadlock ensues. 

In short, I would hold it as a piece of 3 
inexpugnable logie that, if by law A bas 
the power to prevent B from selling his 
land to any one but A, and can even 
refuse to purchase it himself wher B wants 
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to- sell. it, it follows that no outsider can 
claim “to-pre-empt over A, when he does 
buy; whatever may be the outsider’s rights 


on an’ independent interpretation of the 
phraseology of the Pre-emption Act standing 
by itself. ~ 


< E' would, therefore, hold in the present 
ease that the plaintiffs have no case and 
their: suit should be dismissed, but, in 
view of Amar Singh v. Husaina (1), I 
would let the parties bear their own sostas. 
<, Suavr.Lat, JI concur in the conclusion 
reached by the learned Chief Judge.:: The 
appeal is accepted and the plaintiffs suit 
is dismissed. ê 
E Appeal accepted. 


pute 
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Present: —Mr. Justice Oldfield and 
Mr. Justice Phillips. É 
KUPPUSAMI AIYANGAR AND OTHERS— 
Prarnmirrs Nos.. 1 ro 6— APPELLANTS 
ETSUS 
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NARASIMHA, AIYAR, AND OTHERS— 
Derenvants Nos. 1, 2, 6 AND 7— 


, RESPONDENTS. : 

Mortgage—Subrogation—Two mortgages on same 
property—Purchaser of equity of redemption, rights of 
—Prior mortgage, payment of—Assignment of morte 
gage rights in favour of another, effect, of-—Intention— 
Subsequent purchaser of mortgaged property, whether 
entitled to step into shoes of previous vendee. 

A mortgaged certain property first to Band then 
to O and finally sold it to D. D paid off B’s mortgage 
and on the date of payment got it assigned over to 
E, whom he subsequently paid off. D then sold the 
properties to Fand G. C brought a suit on his mort- 
gage; D,F and G intervened and pleaded the prior 
mortgage discharged by them and the property was 
ordered to be sold subject to the first mortgage, In 
execution C got into possession without paying the 
prior encumbrance; in a suit by F and @ to 
recover the amount of the first mortgage from C: 

Held,-(1) that the fact that D got the mortgage 
assigned in favour of E at the time of payment was 
a clear indication of his intention to keep the 
mortgage alive as a shield against Cs mortgage; 
[p. 716, cola, 1 & 2.) 

Thorne v. Cann, (1895) A, C. 11; 64 L. J. Ch. 1; 11 R. 
67: 71 L. T. 852: Gibbon, In re, Moore v. Gibbon, (1909). 
1 Ch.'867; 78 L. J? Ch. 264; 100 L. T. 281; 53 S. J. 177; 
Mutiullah Khan v. Banwari Lal, 6 Ind. Cas. 182; 32 
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A. 188; TA. L J 8l; Dinobhundhu Shaw Chowdhry v. 
Jogmaya Dasi, 29 C. 154; 6 C. W. N. 209: 12 M. L. J. 
73; 4 Bom. L. R. 238; 29 I. A. 9; Narayana Kutti 
Goundan v. Pechiummal, 15 Ind. Cas. 206; 36 M. 
426; (1912) M. W. N. 353; tl M. L. T. 174; 22 M. L, J. 
864, Bisseswar Prosad v. Lala Sarnam Singh, 6 O. LJ. 
184; Sat Narain Tewari v., Sheobarn Singh, 11 Ind. 
Cas. 649; 14 C. L. J. 500, referred to. 

(2) that D having paid off the first mortgage ‘ith 
the money obtained from F and G and having er- 
pressly reserved his right of priority as against: >a, F 
and G were entitled to step into his shoes and to 
claim = right of priority possessed by him; [pe 77, 
col. 1 

(3) that C having purchased “the property in 
execution subject to the first mortgage after contdst 
with D, Band F, he was estopped from contending 
that he j was not ‘pound by the order of the Vourt 
directing the sale of the property set to Ds 
encumbrance, [p. 717, col. 1.1 


Second appeal against the decree of ibe 
District Court, Tanjore, in Appeal Suit No. 
992 of 1911, preferred. against that” of the 
Subordinate Judge, Kumbakonam, in Öriginal 
Suit No. 49 of 1909. ` 

The Hon'ble Mr. T. Rangachariar, for the 
Appellants. 

Mr. T. R. Ramachandra Atyar, (rit him 
Mr. T. R. Krishnasami Ai yar), for’ the” Ré- 
spondents. | 

= JUDGMENT, Co 

Parus, J.—The suit propértiés woré 
mortgaged to one A. Rangasami `COhetti 
and subsequently mortgaged to the 2nd 
defendant. They were then sold to the 
Ist defendant who paid. off the, first mort- 
gage on 19th November 1895 on which 
date he assigned it’ to one Kothandarama 
Aiyar. On various dates from 1896 to 
1899, plaintiffs purchased the properties 
from the Ist defendant. In 1900 the 2nd 
defendant sued on his mortgage, and in 
the suit, the prior mortgage right | was 
set up by the lst defendant and plaintiffs, 
An issue was framed and it was held in 
the first Court that the Ist defendant and, 
through him, plaintiffs’ were entitled to 
priority to the extent of the first” mort- 
gage to Rangasami Chetti and in appeal 
this was upheld, but the Subordinaté Judge 
found that the Ist defendant or his yendees 
were entitled to priority. The 2nd defend- 
ant subsequently brought the property to 
sale under his decree and it was expressly 
stated that the sale was subject to the 
pricr mortgage. The Ynd defendant in 
execution managed somehow to get possession 
of the property without discharging thd 
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prior encumbrance, and plaintiffs had to 
bring this suit to enforce their claim. 

This suit hag been dismissed by the Dis- 
trict Judge on the ground that plaintiffs 
have no right of subrogation in respect of 
the prior mortgage, and he apparently finds 
that the purchase-money paid by plaintiffs 
was not, in any sense, payment towards 
discharging the prior mortgage and conse- 
quently they oan have no right of subro- 
gation. This apparent finding as to payment 
cannot, however, be treated as a finding 
of fact binding upon us in second appeal, 
because the District Judge remarks:— ‘Ist 
defendant, however, to keep this prior 
mortgage alive, as there was a second 
mortgage in existence, assigned Exhibit C 
(that is, the prior mortgage-deed) to 
Kothandarama <Aiyar by Exhibit OC, a 
registered deed dated 19th November 1895. 
On this date, therefore, the prior mort- 
gage was discharged.” The statement that 
the prior mortgage was discharged on 19th 
November 1895 is clearly wrong, for, 
whether the assignment deed was executed 
benam? or not, it is evident from the mere 
fact of an assignment being executed that 
the Ist defendant intended to keep the 
prior mortgage alive as a shield against 
the subsequent mortgagee. In the sale- 
deed to plaintiffs the recital is that the 
consideration was to be applied to discharge 
the debt due to Kothandarama ‘Aiyar in 
respect of the mortgage 
Chetti. lt is, therefore, clear that until 
the sales to plaintiffs, the Ist defendant 
had kept the mortgage alive in the name 
of Kothandarama Aiyar and it was dis- 
charged with plaintiffs’ money when they 
purchased the equity of redemption. The 
learned Vakil for the 2nd defendant has 
been unable to point oat any evidence 
to show that the Ist defendant intended 
to treat the mortgage as discharged prior 
to the sale to plaintiffs and the only 
suggestion that he can throw out is that 
the title under the Srst mortgage may 
possibly be still subsisting in the Ist 
defendant. It is, however, clear from plaint- 
iffs’ sale-deeds that they have obtained 
the rights under the mortgage by the 
application of their purchase-money to its 
discharge. The fact that the Ist defend- 
ant borrowed from some one else, in 
order to pay off Rangasami Chetti, the 
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original mortgagee, cannot affect the case, 
for Xangasami’s rights passed to Kothanda- 
rama Aiyar under Hxhibit C-l and were 
still subsisting at the time of plaintiffs’ 
purchases. A large number of cases have 
been cited at the Bar, bat I cannot find 
any authority to support tbe District Judge’s 
finding, and I will only refer briefly to a 
few of them. In Thorne v. Cann (1) it 
was held that the owner of the equity 
of redemption could assign a mortgage 
which he had redeemed after he had pur- 
chased the equity of redemption, and in 
Gibbon, In re, Moore v. Gibbon (2) the 
passing of a right to.subrogation by in- 
heritance was recognised. In Muti lok 
Khan v. Banwari Lal (3) a mortgagee 
brought the mortgaged property to sale in 
execution and the auction-purehaser was 
held tc be entitled to the rights of that 
mortgagee as against a subsequent mort- 
gagee, and in Dinobyndhn Shaw Chowdhry v. 
Jogmaya Dasi (4) the Privy Council held 
that when two mortgages. were paid off 
and the property re-conveyed to the mort- 
gagor, the person who paid off the mort- 
gages and subsequently tock a mortgage 
for their amount and some additional 
consideration was entitled to be subrogated 
to the right of the prior mortgagee as 
against the auction-purchaser of the pro- 
perty. The principle was carried even 
further in Narayana Kutti Goundan v. 
Pechiammal (5), where payment by a person 
not at the time interested in the property 
was held entitled to subrogation, because 
the money he paid was applied by rever 
sioners in discharge of a mortgage in 
order to save the property and the rever- 
sioners secured his re-payment by a mortgage 
of the property. The cases reported as 
Bisseswar Prosad v. Lala Sarnam Singh 
(6) and Sat Narain Tewari v. Sheo- 
barn Singh (7) are only authority for 


(1) (1895) A. O. 11; 64 L. J. Ch. 1; H B67; 71 L. 
T. 852, 


s (1909) 1 Ch. 367; 78 L. J. Ch. 264; 100 L. T, 
281; 53 S. J. 177. 

(3) 5 Ind. Cas 182: 32 A. 138; 7 A. L. J. 6L. 

(4) 29 C. 154; 6 C. W. N. 209; 12 M. L. J. 13; 4 
Bom L. R 238; 29I. A.9. . 

(5) 15 Ind. Cas. 206; 36 M 426; (1912) M, W. N. 
853; 11 M. L. T. 174; 22 M. L. J. 364. 

(6) 6 0. L. J. 134, 

(7) 11 Ind, Cas, 649; 14 C, L. J, 500, 
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holding that when a person undertakes 
to discharge certain mortgages and fails 
to discharge some, he cannot set up rights 
under the mortgages: discharged against 
the undischarged mortgages. When once 
it is conceded that the ist defendant was 
entitled to subrogation, and this ‘cannot 
be disputed because he clearly showed his 
intention of keeping the origina] mortgage 
right alive, I think it is clear that plaint- 
iffs are equally entitled, for their money 
was applied to discharge the prior mort- 
gage-debt. Apart from this, I think that 
the 2nd defendant is clearly estopped from 
disputing plaintiffs’ right. That right or 
at least the right under the prior mort- 
gage was upheld in the prior litigation 
and the ¿nd defendant brought the property 
to sale subject to that right. The validity 
of the right had been litigated between 
the parties and consequently the reservation 
of the right at the sale. was more than 
the ordinary reservation in a sale procla- 
mation, the validity of which can be 
impeached in subsequent litigation. The 
2nd defendant cannot now say that the 
right did not exist at the time of sale. 
-He has not shown that it rests in any 
other person or that it has been extinguish- 
ed since the sale and consequently he 
is now estopped from contesting plaintiffs’ 
claim. A further point was urged for the 
2nd defendant, that is, that plaintiffs pur- 
chased the property in pieces, and the 
exact title of each plaintiff cannot be 
ascertained. Plaintiffs have, however, brought 
the suit jointly and will be satisfied with 
a joint decree without ascertainment of 
the several rights. The present plea is 
really one of misjoinder, which was taken 
but not pressed. at the original trial and 
m the lower Appellate Court and cannot 
be allowed to be re-opened in second 
appeal, 

The appeal is allowed and plaintiffs will 
have a decree sued for with costs throughout 
against defendants Nos. 2 and 6 (respondents 
Nos. 2 and 3). 

The time for payment is six months. 

OLDFIELD, J.—1 agree and have nothing to 
add. 

Appeal allowed. 

VLR. P. 


BOMBAY HIGH COURT. 
ORIGINAL Civit Jortspiction Suit No. 364 
or 1916. 

November 17, 1916, 
Present:—Mr, Justice Macleod. 
NAROTAM MORARJI GOKULDAS 
a AND OTHERS — P LALNTIFFS 

versus 


Tar INDIAN SPECIK BANK— 


DEFENDANT. 

Company—Shares entrusted to manager Jor sale— 
Misrepresentution by manager- Winding-up—8hare- 
holder, liability uf, to pay calls. 

Plaintiff nwned a number of shares in a certain 
Bank and entrusted them to the Managing Director 
of the Bank for sale. It was part of the Bank's 
business to sell shares for their customers A few 
days afterwards the plaintiff was told by the manager 
that the shares had been sold and their price was 
credited to his account, Subsequently warrants for 
dividend on the shares were sent to the plaintiff, who 
signed them and returned them to the manager to be 
handed over to the purchaser of the shares. The 
Bank went into liquidation and the plaintiff was 
placed on the list of contributories by the liquidator 
and he then discovered that the shares had never 
been sold so that his name still remained on the 
register of shareholders. His claim to be removed 
from the list was disallowed and he was compelled to 
pay a call made by the liquidator. He sued to 
recover the amount from the Bank on the ground of 
the neglect and misconduct of the Managing Director: 


Held, (1) that the plaintiff had notice that his 
name remained on the register after he thought the 
shares had been sold, inasmuch as the dividend 
warrant was sent to him; [p. 719, col. 2.] 


(2) that the direct consequence of the manager's 
misrepresentation was that the plaintiff remained the 
owner of the shares in the Bank’s register and he’ 
was not, therefore, entitled to recover any damages. 
[p 719, cols. 1 & 2.] 

Neilson v James, (1882) 51 L. J. Q. B. 369; 9 Q. B. 
D. 546: 46 L. T. 791; Waddell v. Blockey, (1879) 4 Q. 
B. D. 678 at p 682; 48 L. J. Q. B; 517; 41 L. T. 458; 
27 W. R. 988, referred to, 


Mr. Desai (with him Mr. Siranyman), for 
the Plaintiffs. 


Mr. Campbell (with him Mr. Mulla), for 
tbe Defendant. 


JUDGMENT.—The first plaintiff was the 
owner of 161 shares in the Indian Specie 
Bank, which were held for him in the names 
of the 2nd, 3rd and 4th plaintiffs. In April 
1913, as he was leaving for Europe he 
directed the 2nd plaintiff, his Secretary, to 
sell the shares. He had only receipts for 
the certificates which had remained with the 
Bank ever since the shares had been bought 
in 1910. On the 17th May, the nd plaintiff 
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took these receipts with blank ‘transfers duly 
signed to Chunilal, the Managing Director 
of the Bank, and asked him to sell the 
shares. It was part of the Bank’s business 
to sell shares for their customers and a 
register was kept of securities handed to 
the Bank for sale. Chunilal said the Bank 
would sell the shares and asked 2nd plaintiff 
to come back in afew days. On the 22nd 
May, he went to the Bank and was told 
the shares had been sold at Rs. 66 and 
was paid’ Rs. 6,000 on acconnt, for which 
he passed- a receipt. He was asked to 
come back in a few days when the account 
would be settled.. He returned on the 29th; 
when he received a _ further sum ‘of 
Rs. 4,500 and passed a receipt- in the same 
form . as: before. The gross sale-proceeds 
were Rs: 10,626 and a rough calculation 
was, made of expenses for ~ stamps and 
- transfer fees, but it does not seem that the 
exact amount was arrived at, as. the amount 
of stamps required depended on..the number 
of shares sold-on each transfer,- .As a matter 
of fact 2nd plaintiff never went back to have 
the account settled. The sums -of Rs. 6,000 
and Rs. 4,500 were debited in the Bank’s books 
to suspense account. On the 6th August, they 
were credited to suspense account and debited 
to the plaintiff in the Miscellaneous Ledger a8 
if the money hed been advanced by the Bank 
as a loan on security of the shares. In August, 
warrants „for dividend on the- shares for 
the half-year ending the 30th June were 
sent to plaintiffs Nos. 2, 3 and 4. The 
2nd plaintiff took these to Chunilal, who 
asked -him to, get them signed and returned 
to himas the purchasers were entitled to the 


dividends. As a matter of fact the amount 
of tbe, dividends was credited to the 
plaintiff's account in the Miscellaneous 


Ledger. After the Bank went’ into liquida- 
tion, plaintiffe:Nos. 2, 3 and 4 were placed on 
the list of contributories by the liquidator 
and „they then discovered that the shares 
bad, never been sold so that their names 
still’ remained on the register of share- 
holders. Their claim to be removed from 
the list was disallowed and when the 
liquidator. under an order ‘of the Court 
made,a call of Rs. 50 per share, the first 
plaintiff had to pay Rs. 8,250. 


The plaintiffs have now filed this suit- 


to. recover, thaf amount, on the ground that 


the Bank. became their agent for the. sala 
of the shares and on account of the neglect 
and misconduct of the Bank's - Managing 
Director the- shares were not sold, so hat 
as the direct consequence of that- neglect 
and misconduct. they had to pay. the 
liquidator thé amount:..of-the eall.i¢°TLhe 
liquidator in his written statement dignuted 
the facts which I have set out, relying on 
the entry in the Miscellaneous Ledger, but 
considering the entry in the...xegister. of 
shares lodged with the Bank fon. sale and 
the- receipts given to the Bank. :for. ee 
payments of Rs. 6,000 and Ra: 4,509,- 
cannot possibly be* contended that 
Bank made a loan on the security- of. the 
shares. It has also been contended „that 
because in the register the column “rate 
at which the shares .are to be : sold” was 
not filled in in ink.with “Market. rate? 
but contained an entry in pencil, “ask the 
Sheth”, the plaintiffs lodged the shares to 
be sold only when Chunilal thought fit; 
I- believe the evidence.of the 2nd plaintiff 
and reject this contention. It is common 
knowledge now that Chunilal was interested 
in keeping. up the price of the -: shares 
and it did-not suit him to pnt these on- 
the market. I think that- when the-.2nd 
plaintiff. asked Chunilal to sell. the -hanes 

without. fixing any limit, it cannot be. taken 
that ib wag implied that the shares should 
be sold at. the markét-rate, but the question 
is immaterial as I am satisfied that 
Chunilal represented to the 2nd plant 
that the shares had been sold. “ne RS 

It. is not suggested that Rs. 66 was nat 
the proper market value of the shares’ in 
May 1913. 


The direct consequence, khak, of 
Chunilal’s conduct was that the plaintiffs 
had got the money value of the shares 
while they still remained the owners of 
them. Mr. Desai admitted that if it- was 
a question only of negligence on the part 
of the agent, the plaintiffs could not 
recover what they had to pay to the 
liquidator as contributories, and that ‘seems 
clear from the ease of Neilson v. James 
(1) where, through a broker’s negligence 
in failing to make a complete contract 


(1) (1882) 51 L. J. Q. B. 369; 9 Q. B. D.546; 46 
LT, 791, 
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for sale of certain shares, the - purchaser 
repudiated the transaction, so that the seller 
did not get the purchase price and had 
to pay calls which were afterwards. made 
on the shares. He was held entitled to 
recover from the broker the purchase price, 
‘but he gave up his claim for the amount 
which he had to pay for calls. The 
learned Judges in appeal were unanimously 
of opinion that the plaintiff had acted 
‘wisely in so doing. But Mr. Desai argued 
‘that as Chunilal was guilty of misrepresenta- 
tion the damages suffered by the plaintiffs 
must be assessed on a different basis. 
even in the case of fraudulent misrepresenta- 
tion there must be a natural and proximate 
connection between the wrong done and 
the damages suffered. See per Thesiger, 
L. J., in Waddell v. Blockey (2). Blockey 
had represented to one Peter Lutscher 
that if would be profitable to buy 54 per 
cent rupee paper and was authorised to 
-buy to the extent of £2,00,000. Lutseher 
thought that Blockey was buying for him 
in the ordinary course on the Stock Ex- 
change. As a matter of fact Blockey was 
selling his own rupee paper. Prices fell 
and Lutsoher sold after five months at a 
loss of £ 43,000. The action was brought 
by Lutscher’s trustee under a liquidation 
by arrangement. It was held by the Appeal 
Court, that Lutscher’s ultimate . loss was 
not the’ proper ‘measure of damage. He 
voluntarily retained the paper and if he 
elected to remain owner after the paper 
began to fall in price, his loss was not 
owing simply to his having purchased it 
but-to his having purchased and retained 
it. The plaintiff was entitled to the differ- 
ence between the purchase prise and the 
price he -would have realised if he had 
re-sold it in the market forthwith after 
purchasing it. Or according to Baggalay, 
L. J., the damages might have been 
assessed upon the basis of the difference 
between the price the insolvent paid and 
the price at which he might have bought 
in the market, assuming he could have 
bought at a lower rate, 


Now the direct consequence of Chunilal’s 
misrepresentation was that the plaintiffs 


(2) (1879) 4 Q. B: D. 678 at p. 682; 48 L. J. Q.B, 
617; 41 L, T. 458; 27 W. R. 988. 


But. 


“an educated and 


Nos. 2, 3 and 4 A. the owners of the 
shares in the Bank’s register. They had 
got their money and, therefore, there 
was-no, loss. ta them in so remaining 
owners. Ostensibly they had got Rs. 10,500 
for nothing. The real measure, of 
damages would be the difference, if any, 
between Rs. 10,500 and the amount that 
would have been realised by an actual sale. 


The liquidation was due to the Bank having 


suffered Josses and the call ordered by the 
Court was due to the facts that the Bank’s 
assets were not sufficient to pay the creditors 
in full. Supposing they had been sufficient 
and there had even been a surplus the 
plaintiffs would have been entitled to share 
with the other shareholders. 

I may also add that the 2nd, 3rd and 4th 
plaintiffs had direct notice that their names 
remained on the register long after they 
thought ‘the sbares had been sold, at any 
rate, when the dividend warrants were zent 
to them in Angust. The 2nd plaintiff is 
intelligent man, and he 
ab least.onght to have known that dividend 
warrants are made out inthe names of those 
whose names appear on the register when 
the transfer books are closed prior to the pay- 
ment of a dividend. 

It would bea very strange AN A 
if the plaintiffs, having been placed upon 
the list of contributories in spite of certain 
facts and having paid the ‘call, should be 
entitled on the same facts to recover the 
amount so paid to the liquidator in an 
action. 

1 think the liquidator was wrong in 
contesting the fact’ and in relying on dn 
obviously false eniry in the Miscellaneous 
Ledger. The matter conld well have been 
brought before me ona case stated. There- 
fore 1 dimiss the suit without costs. 

Sut dismissed, 
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MUTHIAH CHETTIAR Y, #HITHAMBARAM CHETTY, 


MADRAS HIGH COURT. 
Arrear Suit No 190 or 1915. 
September 18, 1916. 
Present:— Justico Sir William Ayling, KT., 
and Mr. Justice Srinivasa Aiyangar. 
P. M. A. Ru. MUTHIAH CHETTIAR AND 
oTHERS—Praintirrs Nos, 2 ro 5— 
APPELLANTS 


versus 
A. V. A. CHITHAMBARAM CHETTY anp 
ANOTHER— Drrenpants— RESPONDENTA. 

Civil Procedure Code (Act V of 190%), O. Vix. 17— 
Plaint, amendment of Acknowledgment, plaintiff 
wishing to plead ~ Limitation—Principal and agent — 
Termination of agency 

The question of the termination of agency isa 
question of fact in each case, 

In the case of a Nattukottai Chetty agent carrying 
on business in foreign parts, the fact that before 
returning to India he handed over certain imams or 
items of credit and debit to his successor at the place 
of business does not necessarily put an,end to his 
agency. 

If a cause of action is sought to be added by way 
of amendment and if a fresh suit on that cause of 
action would be barred if instituted when the amend- 
ment is asked for, then ordinarily the Courts would 
not allow the amendment so as to give the plaintiff 
the benefit of the time between the date of the institu- 
tion of the suit and the time of the amendment and 
prejudice the defendant by, as it were, ante-dating the 
suit, 

The case, however, is different where no new cause 
of action is sought to be added but an amendment is 
sought to be made forthe purpose of showing that 
the original cause of action as laid was not barred, 
e. g., Where the plaintiff seeks to rely on an acknowledg- 
ment which existed at the time of the institution of 
the suit. In such cases leave should be given to 
amend the plaint. 

Weldon v Neal, (1887) 19 Q B. D. 394; 56 L.J. Q. 
B. 621; 35 W. R 820, distinguished. 


Appeal against the decree of the Court 


of the Temporary Subordinate Judge, Siva- 
ganga, in Original Suit No. & of 1914. 

Mr. A. Korishnaswami Adyar, for the 
Appellants. 


The Hon’ble Mr. T. Rangachartar (with 
him Mr. N. M. Malim Sahib), for the Respond- 
ents. 

JUDGMENT.—We have already held in 
Appeal No. 212 of 1915 [Nagappa Chettiar v, 
Chidambaram Chettiar (1)] that the question 
when the agency terminated is a question of 
fact in each case. In this very case, the 
agent does not say that his agency terminated 
at the expiry of three years. The fact 


(1) 36 Tnd. Cas. 812; 31 M. L, J. 687; 4 L. W. 455; 
(1916) 2 M. W, N: 361, 
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that certain nams or items of credit or 
debit were handed over at the place of 
business in foreign parts to the successor 
does not necessarily put an end to the 
agency of the predecessor. In this view, 
the case has to go back. We ought also 
to point out that the learned Subordinate 
Judge in the Court below was in error in 
holding that he had no power to allow the 
plaintiff to amend the plaint by setting up 
a letter referred to in the defendant's own 
written statement as an acknowledgment of 
liability, on the ground that such amend- 
went willtake away from the defendant 
the benefit of the plea of limitation which he 
would otherwise have, for which he thinks 
Weldon v. Neal (2) is an authority. But that 
case does not lay down that an acknowledg- 
ment which existed at the time of the institu- 
tion of the suit cannot be pleaded by amend- 
ment. Ifa cause ofaction is sought to be 
added by way of amendment and if a fresh suit 
onthat cause of action would be barred if 
instituted when the amendment is asked for, 
then ordinarily even then the rule is not 
absolute—the Courts would not allow the 
amendment soas to give the plaintiff the 
benefit of the time between the date of the 
institution of the suit and the time of 
amendment and prejudice the defendant by, 
as it were, ante-dating the institution of the 
suit. That has nothing todo witha case 
when no new cause of action is sought to be 
added but an amendment is sought to be 
made for the purpose of showing that the 
original cause of action as laid was not 
barred. The amendment, we think, should, 
in the cirenmatancea of this case, have been 
allowed and we allow the plaintiffs to amend 
the plaint as required. 

The decree of the first Court is reversed 
and the suit remanded for fresh disposal. 


Costs here and in the lower Court do 
abide. 
Appeal allowed; Case sent back. 
Y.R.P. 


(2) (1887) 19 Q. B. D. 394; 56 L. J. Q. B. 621; 35 
W. R. 820. 
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ATTAR SINGH Y. EMPEROR, 


PUNJAB CHIEF COURT. 
URIMINAL Reviston No. 309 or 1916. 
May 30, 1916. 

Present: —Mr. Justice Seott-Smith and 
Mr. Justice Broadway. 

ATTAR SINGH AND OTHERS — PETITIONERS 
Versus 


EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. #16— 
Court, whether bound to take action immediately after 
conclusion of case—Delay, effect of—Deposition of 
witness recorded by Committing Magistrate transferred 
to Sessions record, effect of —Jurisdiction. 

There is nothing in section 476 which requires the 
Court to take action, if at all, immediately after the 
conclusion of the case in which the offences are said 
tohave been committed orwithin any fixed time 
thereafter. [p. 722, col. 2; p 728, col. 1.] 


Lakshmidas Lalji, In re, 32 B. 184; 3 M.L. T 
116; 10 Bom. L. B. 28; 7 Or. L. J. 86and Tilak Pandey 
v. Emperor, 29 Ind. Cas. 97; 13 A. L.J. 466; 37 A. 
344; 16 Or. L. J. 465, followed. 


Begu Singh v. Emperor, 84 C. 551; 5 Cr. L. J. 398, 
5 O.L. J.608; 110. W.N. 568; 2M.L. T. 298 
Rahimadulla Sahib v. Emperor, 31 M. 140; 3 M. L. T. 
79; 17 M. L. J. 584; 7 Gr. L.J. 54 and Aiyakannu 
Pillai v. Emperor, 1 Ind. Cas. 597; 32 M. 49; 19 M, L. 
J. 42; 4 M. L. T, 404; 9 Or, L. J. 41, referred to. 


The evidence of a witness taken before the Com- 
mitting Magistrate, which is read out as evidence in 
the Sessions Court, is brought under the notice of 
that Court in the course of a judicial proceeding 
within the meaning of section 476, Criminal Pro- 
cedure Code, and the Sessions Judge is competent to 
make an order for the prosecution of the witness for 
giving false evidence. fo 721, col. 2] 


Criminal revision from the order of the 
Sessions Judge, Ferozepore Division, dated 
the 31st January 1916. 


Mr, B, Bevan Petman, for the Petitioners. 
The Government Advocate, for the Re- 
spondent, 


J UDGMENT.—The present order disposes 
of three applications for revision presented 
by Attar Singh and eight other persons 
against the order of the Sessions Judge of 
Ferozepore passed under section 476, 
Criminal Procedure Code, ordering their 
prosecution for offences under section 194, 
Indian Penal Code. 


In the case of eight of the petitioners the 
alleged false evidense was given before the 
Sessions Judge himself. In the case of 
Maghar Singh (Oriminal Ravision No. 310 
of 1916) the evidence was given before the 
Committing Magistrate, the petitioner being 
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too ill to attend the Sessions Court. His 
evidence recorded by the Committing Magis- 
trate was, however, transferred to the Sessions 
record and read out as evidence at the 
trial. 


The main ground for revision in the case 
of all the nine petitioners is that inasmuch 
as the judgment of the learned Sessions 
Judge in the original case was pro- 
nounced on the 12th October 1915 and 
the proceedings under section 476, Crimi- 
nal Procedure Code, were not instituted 
until three months or more after that date, 
the order for their prosecution was passed 
without jurisdiction. As regards Maghar 
Singh’s case, an additional ground is urged 
that inasmuch as the statement of the 
petitioner was not made before the Sessions 
Judge the order for his prosecution was wlira 
vires. Insupport of this latter contention 
Counsel for the petitioner relies upon 
Emperor v. Dauli (1), in which it was 
held that itis only the individual Magistrate 
before whom the offence was committed in 
Court who can take action under section 476, 
Criminal Procedure Code. In that case not 
only was the statement for which the 
prosecuticn was ordered not made before the 
Magistrate who passed the order, but also it 
was not brought to his notice in the course 
of a judicial proceeding. We consider the 
present case to be distinguishable. The 
proceedings before the Committing Magistrate 
were only of the nature of a preliminary 
enquiry, the real trial took place in the Court 
of Session, and though Maghar Singh did not 
give evidence in that Court, his statement 
recorded by the Committing Magistrate 
was read ont. in evidence and was certainly 
brought to the notice of the Sessions Judge in 
the course of a judicial proceeding. In the 
case reported as Girwar Prashad v. 
Emperor (2) it was held that the words 
“brought under its notice” were wide enough 
to cover an offence which may have been 
committed in another forum and on some 
previous occasion, but it must be an offence 
brought under the notice of the Court holding 
the inquiry. There can be no doubt that 


(1) 2 Ind. Cas. 812; 6 P. R. 1909 Or; 12 P., W. D 
1909 Cr; 104 P. t. R. 1909; 10 Cr. L. J. 168. 
(2) 1 Ind. Cas. 306; 6 A. L, J. 392; 9 Or. L. J, 210, 
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the offence, if any, committed by Maghar 
Singh was brought under the notice of the 
Sessions Judge in the trial before him, 

On the main point which is urged on 
behalf of all the petitioners, we have been 
referred to the principal rulings of all the 
High Courts. The Calcutta and Madras 
High Courts have adopted one view and the 
Bombay and Allahabad Courts the other. 
In Begu Singh v. Emperor (3) it was held 
that the power conferred by section 476, 
Criminal Procedure Code, is exerciseable only 
at cr immediately after the conclusion of the 
trial. The judgment in that case was by 
five Judges of the High Court and was 
unanimous, In Rahimadulla Sahib v. 
Emperor (4) it was held bya Full Bench 
of three Judges (Miller, J., dissenting) that 
it was the intention of the Legislature in 
enacting section 476 that an order under the 
section should be made either at the close 
o£ the proceedings or so shortly thereafter 
that it may reasonably be said that the order 
is partof the proceedings. The judgment 

“in Begu Singh v. Emperor (3) was referred 
to and followed. Again in Azyakannu Pillai 
v. Emperor (5) a Full Bench of five Judges 
(Miller, J., again dissenting) came to the 
same conclusion. In Rahimadulla Sahib v. 
Emperor (4), Miller, J., stated as follows:— 
“T...agree.,.that the section contemplates 
immediate action, that is to say, that the 
language of the section warrants and provides 
for immediate action, but I am unable to go 
further, and to hold that it either expressly 
or impliedly excludes what I may call action 
subsequent—action taken after the close 
of the proceedings in the course of which 
the offence was committed or brought to 
notice. The words ‘when the Court is of 
opinion’ are wide enough to embrace any 
point of time at which the opinion is formed, 
whether during or after the close of the 
proceedings, and there is nothing in the 
rest of the section to indicate that the opinion 
must, in all cases, be formed as soon as the 
offence is committed.” 


(8) 84 C. 551; 5 Cr. L. J. 398; 5 C. L. J. 608; 11 0. 
W. N, 568; 2 M. L. T. 298. 

(4) 31 M. 140; 3 M. L. 7.79; 17 M. L. J. 584; 7 
Cr. L, J. 54. 

(6) 1 Ind. Cas. 597; 32 M. 49; 19 M. L, J. 429; 4 M, 
L. T. 404; 9 Or. L. J. 41, 
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In Lekshmidas Dalji, In re (6) the case 
reported as Begu Singh v. Emperor (8) was 
considered and dissented from, the Judges 
holding that there was nothing in the 
language of section 476 which made it 
incumbent upon a Court acting under it to 
exercise the power within any period or at 
any particular time. They considered that 
such a construction would necessitate the 
importing into the section of words which 
are not there. A similar view was taken in 
Tilak Pandey v. Emperor (7), where following 
the previous rulings of the Allahabad Court 
it was held that there was nothing in section 
476 which requires a Court to take action, if 
at all, immediately after the conclusion of 
the case in which the offences are said to 
have been committed or within any fixed 
time thereafter, The Judges remarked: 
“Cases can easily be imagined where it 
would be impossible or inadvisable to take 
action immediately on the conclusion of the 
case.” 

In the present case the Sessions Judge 
had convicted certain persons of murder 
and had sentensed them to death; and what 
he did was to wait till the appeal had 
been decided by this Court. Direstly the 
record was returned to him, he issued 
notice to the petitioners to show cause 
why they should not~be prosecuted for 
giving false evidence. dlt is possible that 
this Court in appeal might have taken 
a different view of the evidence to that 
taken by the learned Sessions Judge and 
this might have influenced him in any 
order which he thought fit to pass under 
section 476, Criminal Procedure Code. 
We, therefore, think that in the present 
case the Sessions Judge was fully justified 
in waiting until the appeal had been 
decided. 


We have carefully considered the rulings 
set forth above and we agree with the 
view taken by the Bombay and Allahabad 
High Courts for the reason, as stated in 
those judgments, that there is nothing in 
the section which requires the Court to 


(6) 32 B. 184, 3M. L. T. 11610 Bom L. R. 
28; 7 Or. L. J. 35. 

(7) 29 Ind. Cas. 97; 13 A. L. J. 466; 37 A. 344; 16 
Cr. L J. 465. 
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take action, if at all, immediately after 
the conclusion of the case in which the 
offences are said to have been committed 
or within any fixed time thereafter, The 
same view was taken in a case which 
recently came before a single Judge of 
this Court (Criminal Revision No. 639 of 
1916 decided on the 21st of March 1916). 


We, therefore, reject all the applications 
for revision. 


Revisions rejected. 





NAGPUR JUDICIAL COMMISSIONER’ S 
COURT. 
CRIMINAL Appeat No. 45-B or 1916. 
July 10, 1916. 
Present:— Mr, Stanyon, A.J. C. 
GUNWANT—Accusep—APPELLANT 


VETSUS 


EMPEROR—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 233, 
239, 587—Joint trial of several accused for giving false 
evidence, validity of—Evidence Act (I of 1872), ss. 
14, 15—Documents written and attested by accused 
doubled in other cases—Evidence, admissibility “of— 
Penal Code (Act XLV of 1860), s. 198. 

_ The Joint trial of several witnesses to the same 
transaction for giving false evidence is not merely an 
irregularity which can be oured, but an illegality 
which cannot be condoned by any assent of tho 
accused, and is fatal to the trial. [p. 728, col 1.] 

. Empress of India v. Anant Ram, 4A. 298; A. W.N. 
(1882) 87; 2 Ind. Dec. (n.s.) 894 and Empress v. 
Harnam, A.W. N. (1883) 188; 3 Ind. Dec, (N. 8.) 
592, relied upon. i 


. Emperor v. Ganesh Narayan Dikshit, 17 Iud. Cas. 
705; 14 Bom. L. R. 972; 13 Cr. L. J. 833, distinguished 
and dissented from. 

Abdur Rahman, Inthe matter of, 27 O. 589; 40. W. 
N. 656; 14 Ind. vec. (N. s.) 549; Kali Prosad Mahisal 
v. Queen-Empress, 28 O. 7 aud Karu Kalal v. Ram 
Charan Pal, 28 ©. 10, distinguisbed from. 

Bubramania Ayyar v. King-Em peror, 25 M. 6l; 
11 M. L. J. 233; 3 Bom. L. R. 540; 28 I. A, 257; 50, 
W. N, 866; 2 Weir 271 (P.C.), followed. i 


(Case-law on the subject reviewed and - discussed.) 

A definite rule of law, such as that onacted by section 
233 of the Criminal Procedure Code, cannot be dis. 
regarded to accelerate or facilitate the disposal of a 
case against several offenders. [p. 727, col. 1.] 

“Section 239 of the Criminal Procedure Code does 
not permit the joint trial of different offences com- 
mitted by different persons in pursuance of a con- 
Spiracy, but only where their acts form part of the 
same transaction. [p. 727, col. 1.] 

Section 15 of the Evidence Act must be read as 
subject to section 14 so far as evidence of knowledge 
and intention is concerned, [p. 728, col. 2.] 
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In the trial of an accused person for giving falso 
evidence in respect of an alleged forged document, 
evidence of the opinions of other Judges on other 
documents written or attested by the accused in 
suits and proceedings to which he was not a party, is 
not admissible to prove his intention and knowledge. 
[p. 728, col. 2.] 

Criminal appeal] against the order passed 
by the Sub-Divisional Magistrate, First 
Class, Ellichpur, dated the 18th May 1916, 

Mr. P. 8. Kotwal, for the Accused, 

Mr. G. P. Dick, for the Crown. 


JUDGMENT.—There are three appeals 
in this case, namely, (1) Criminal Appeal 
No. 45-B of 1916 by Gunwant Rao, (2) 
Criminal Appeal No. 46-B of 1916 by 
Krishna Rao, and (3) Criminal Appeal 
No. 50-B of 1916 by Rajaram. These 
appeals were heard together, and this 
judgment will govern the disposal of them 
all. It is necessary to state the main facts 
leading up te them. ; 

On the 16th October 1912, one Asaram 
Sangidas sued the appellant Rajaram on 
a simple mortgage-bond for Rs, 4,500. 
The snit was No. 169 on the file of the 
Subordinate Judge of Daryapur in Berar, 
Rajaram admitted the deed, but pleaded 
that he had repaid Rs. 4,200 on the 28rd 
May 1909, and in support of this plea he 
produced and filed a document purporting 
to be a receipt for Rs. 4,200 executed by 
Asaram Sangidas. The plaintiff denied 
the payment and repudiated the document 
as a forgery. Rajaram gave evidence in 
the suit in support of the receipt. The 
appellant Gunwant Rao is the writer of the 
receipt and, on the same day as Rajaram 
—the 23rd July 1913—he gave evidence in 
support of the payment and the document. 
The appellant Krishna Rao attested the 
receipt, and on the 22nd September 1913 he 
gave evidence in support of it and of the 
payment which it purports to evidence. One 
Maroti was also called as a witness to support 
the receipt, and gave evidence in support of it 
on the 10th April 1913, but being resalled 
for cross-examination by the plaintiff oni ne 
14th February 1914 he retracted his earlier 
statement and declared that it was false 
and had been made under the influence of 
the defendant Rajaram. 

The Subordinate Judge held the story 
of payment to he false, and the receipt 
to be a forgery; and gave the plaintif 
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a decree, An appeal was made to this Court 
and was dismissed by Prideaux, A. J.C. An 
application subsequently made to him to 
review his judgment was also dismissed. 
Then Asaram Sangidas applied for sanction 
to prosecute Rajaram, Gunwant Rao, Maroti 
and Krishna Rao, and, by an order, dated 
the 27th April 1915, the Subordinate Judge 
gave sanction for the prosecution of — 

- (1) Rajaram under sections 467, 
and 193, Indian Penal Code; 

(2) Gunwant Rao, under 
Indian Penal.Code ; 

(3) Krishna Rao, 
Indian Penal Code; and 

(4) Marcti, under section 193, Indian 
Penal Code. - 

Asaram Sangidas, armed with this sanc- 
tion, complained only against Rajaram, 
Gunwant Rao and Krishna Rao, exeluding 
Maroti for the obvious reason that, in the 
civil suit, this witness had gone over to 
his side. One Ganpat Sitaram also attested 
the receipt, but he also was successfully 
suborned by Asaram Sangidas, a Marwari 
money-lender. He gave evidence—palpably 
false—that Rajaram sent for him and 
shewing him the receipt, asked him to 
attest it, he thereupon attested it, no one 
else being present and no money being 
paid. Whether the receipt be genuine or 
false, the testimony of this witness as to 
the circumstances under which he attested 
it was, to my mind, the suborned testimony 
of a false witness. Hither he abetted a for- 
gery, and has told a lie to save himself, or 
he witnessed a payment and has been 
bribed to deny the fact falsely. I make 
no. choice between these inferences, because 
I wish to avoid all expression of opinion 
on the nature of the receipt andthe merits 
of the cases against the appellants until I 
have decided the question whether they have 
been legally tried. 

The three appellants were jointly tried 
by the Sub-Divisional Magistrate of Hllich- 
_ pur, and the following were the charges (so 
far as they need be reproduced) framed 
against them :— - 

Rajarum— (1) That you, between the 
16th October 1912 and 8th January 1913, at 
Wadner Gangai, abetted the forging of receipt 
Exhibit P-4 * * * an offense punishable 
yuder section 467/114, Indian Penal Code. 


471 
section 193, 


under section 193, 


. 
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(2) That you, on the 8th January 1913, 
at Daryapur, dishonestly used the above 
forged receipt * * * an offence punish- 
able under section 471, Indian Penal Code. 

(3) That you, onor about the 23rd July 
1913, at Daryapur, stated on oath * * * 
that you paid Rs. 4,200 to Asaram and that 
Asaram signed the receipt (Exhibit P-4) 
* * * and thereby committed an offence 
punishable under section 193, Indian Penal 
Code. 

Gunwant Rao—That you, on the 28rd 
July 1913, at Daryapur, stated on oath 
z * * that Rajaram paid Rs, 4,200 to 
Asaram in your presence and that Asaram 
signed thereceipt (Exhibit P-4) * * * 
and thereby committed an offence punishable 
under section 193, Indian Penal Code. 

Krishna Rao—That you, on the 22nd 
September 1913, at Daryapur, stated on 
oath * * * that Rajaram paid Rs. 4,200 
to Asaram im your presence, and that 
Asaram signed the receipt Exhibit P.4 
* * * and thereby committed an offence 
punishable under section 193, Indian Penal 
Code. 

The trial ended in convictions upon all 
the charges and each accused was sentenced 
to undergo rigorous imprisonment. for 
five years, Rajaram getting three concur- 
rent sentences for that term. Hence the 
above appeals. 

The first question which F am called 
on to decide is whether the joint trial of 
the three appellants was legal, in that it 
was covered by section 239 of the Criminal 
Procedure Code, 1895, as applied to Berar. 
There is a Jong and consistent cursus curix 
in support of the view that the joint trial 
of several witnesses to the same transaction 
for giving false evidence is not permissible, 
aad it seems expedient toexamine the cases 
a3 briefly as possible. 


In Queen v. Bhatro Misser (1) theframing of 
a separate charge against each person accused 
of giving false evidence was approved, but 
the joint trial of five such persons was 
not disturbed on the ground of absence 
of prejudice, In Queen v. Khoab Lall 


(2) it was clearly laid down that a 
(1) 7 W. R, 51 Cr. 
(2) 9 W. R. 66 Cr. 
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person charged for perjury is entitled to 
have the specific charge against him tried 
quite independently of a like charge against 
any other person. In Queen v, Kureem 
(3) the joint trial of several per- 
sons for giving false evidence was condemned 
as erroneous. In Queen v. Moharai Misser 
(4) it was held to be wholly incorrect 
to charge a number of persons jointly with 
intentionally giving false evidenee. 
Macpherson, J., said :— 

“It may ba that the statements which 
are said to be false were all made in the 
course of one particular trial, and that 
they were all made in order to attain 
one -particular end. Still each statement 
is made by one man only * * * The 
lie Gif it be a lie) told by a witness is 
nonetheless -his own particular lie, be- 
cause other witnesses have about the same 
time told similar lies, and it 
man’s own lie, and not his neighbour’s, 
that can alone be used against him, or be 
the subject of a prosecution under section 
193.” 

The learned Judge, however, went on to 
say that several persons separately charged 
might yet, where convenient, be jointly tried. 
However, in the later case of Nathu Sheikh 
v. Queen-Empress (5) the joint trial was 
strongly condemned as an improper mode of 
procedure. 

Turning now to the Allahabad High 
Court, in Queen v. Ruttee Ram (6) it was 
decided that there should be a separate 
charge and trial for each person accused of 
perjury. This was strongly repeated in Empress 
of India v, Anant Ram (7), the facts of which 
case bore some resemblance to the present 
case. À, S, B, D, and P were jointly tried, 
A in respect ‘of three receipts for the 
payment of money, produced by kim ina 
judicial proceeding, on three charges of 
falsely using as genuine a forged document, 
and on three charges of using evidence 
known to be false; S, B, D, and P on 
charges of giving false evidence in the same 


(3) 11 W. R. 16 Gr. 

(4) 16 W. R. 47 Or. 

7°) 100. 405; 8 Ind. Jur. 508; 6 Ind. Deo. (x. s.) 
271 


2 N. W. P. H. O. R. 21. 
(7) 4 A. 298; A. W. N. (1882) 87; 2 Ind. Dee. (N. s.) 
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judicial proeeeding as to such payments. 
The High Court (Straight, 3.), being unable 
to say that the accused persons had not 
been prejudiced in their defence by having 
been improperly tried together, set aside 
the convictions and ordered a fresh trial 
of each of the acensed separately. The 
particular prejudice mentioned by the learned 
Judge was that the joint trial had deprived 
each accused of the power to call the others 
as witnesses to depose to the truth of the 
story he had told. In Empress v. Harnam 
(8) the joint trial of H, for using 
as genuine a forged receipt, and of R for 
giving false evidence in the same suit in 
which the receipt had been used, was set 
aside as wholly illegal. The same view of 
the law was enunciated in Empress of India v. 
Niaz Ali (9), though merely as an obiter 
dictum. Butin Empress v. Mehrban Singh 
(10) the joint trial of several persons 
who had combined in verifying as true the 
same false written statement was considered 


unobjectionable. 
In a case reported as High Court 
Proceedings 15th March 1867 (Appellate 


Side) (11) it was affirmatively ruled 
that in cases of giving false evidence, 
8 separate charge must be framed against 
each accused, and a separate trial held of 
each charge. In Kotha Subba Chetti v. Queen 
(12) the joint trial of three persons 
accused of making false statements about the 
same matter in the course of an inquiry was 
condemned as a grave error of procedure 
vitiating the trial. 

In Reg. v. Bhavanishankar (13) the neces- 
sity for a separate charge and trial in respect 
of each person accused of giving false 
evidence was declared. In Azng-Hmperor v. 
Krishna Rao (14) it was held that two persons 
who give false evidence atthe same trial 
eommit offences which are distinct and must 
be separately tried, and that a joint trial is 
not merely an irregularity which can be 
cured, but an illegality which cannot be 


(8) A. W. N. (1883) 188; 3 Ind. Dec. (N. s.) 592, 

(9) 5A. 17; A. W. N. (1882) 161; 3 Ind, Dee. (x.s.) 
59, 

(10) A. W. N. (1884) 52. 

11) 3 M. H.C. R. Appendix xxxii; 2 Weir 271; 1 
Weir 161. 

(12) 6 M. 252; L Weir 116; 7 Ind, Jur, 247; 2 Ind. 
Deo. (N. s.) 454. 

(18) 5 B. H. C. R. Cr. 55. 

(14) 4 Bom. L. R. 53. 
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condoned by any assent of the accused, and 
is, therefore, fatal to the trial. 

At the present day, under the Code of 
1898 by which we are governed, the law, as 
I understand it, is this that, save as other- 
wise expressly provided, for every distinct 
offence of which a person is accused there 
shall {be a separate charge, and this charge 
shall be tried separately. The rule is 
enacted by section 233, and the exceptions to 
it are provided by sections 234, 235, 236 and 
239 of the above Code; and the only sircum- 
stances in which the joint trial of two or 
more persons is permitted are those specified 
in section 239. In Hmperor v. Balwantsing 
(15) I attempted an explanation of this 
section, and stated the essentials for the 
application of the section in the following 
words :— 


“(a) that the offence or offences charged 
should be committed in the same 
transaction ; or 

(b) that the joint accused should be 
principals and abettors of, or per- 
sons who have committed and at- 
tempted to commit, the same 
offence.” 


And I went on to hold that fhe words 
“the same offence” signify one and the 
same physical act of crime, and not different 
acts constituting crimes called by the same 
name or punishable under the same section. 
It is clear that when A and B give 
false evidence in the same judicial proceed- 
ing, even though they depose on the 
same day regarding the same matter and 
in almost the same words, they do not 
commit “the same offence” but “different 
offences” within the meaning of those 
phrases in section 239 of the above Code. 
Jt follows that they cannot be jointly 
tried unless these different offences were 
committed by them in the same transastion. 
What is meant. by the words “the same 
transaction” has been considered in several 
cases. A careful and accurate analysis of the 
subject was made by Drake-Brockman, J. C., 
in Emperor vy. Hari Raot (16), where it is 
. said that in order to constitute the same 
transaction for the purposes of section 


N. L. R. 71 at p.73; 8 Cr, L. J, 1, 
N. L. R, 147; 4 Or. L, J, 420. 
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235 (1) of the Criminal Procedure Code, 
“the acts done must be so related to 
each other in point of purpose, or as 
cause and effect, or as principal and 
subsidiary acts, as to constitute one 
continuous action. The test to be applied is 
not so much proximity in time as continuity 
of action and purpose.” 


In Emperor v. Balwantsing (15) I defined 
the same transaction for the purposes of sec- 
tion 239 to be “a series of acts connected to- 
gether soas to amount to what human percep- 
tion regards as a proceeding begun, contina» 
ed, and ended.” The significance of the 
phrase was more fully discussed in Queen- 
Empress v. Fakirapa (17), in Queen-Empress ` 
v. Vajiram (18), in Emperor v. Sherufalli (19), 
in Emperor v. Jethalal Harlochand (20) and 
in Emperor v. Datto Hanmant (21). Never- 
“theless, the question whether or not different 
offences by two or more persons have been 
committed in the same transaction, is a ques- 
tion of fact, to be answered with reference to 
the circumstances of each particular case, 
Witb one exception, however, I have been 
unable to find any published decision in which 
it has been held that persons accused of giv- 
ing false evidence in the same judicial pro- 
ceeding may lawfully be tried together, 
The exception is found in the recent case of 
Emperor v. Ganesh Narayan Dikshit (22), in 
which such a joint trial was held to be not 
only legal, but one that was demanded in the 
interest of public time and public convenience, 
upon the ground ,that the giving of fulse 
evidence in a judicial proceeding was one of 
the means which had to be resorted to in order 
to carry out one sustained and continuons 
plot for the purpose of screening the real 
offenders in a robbery, and of exposing an 
innocent man to a false charge, with a view 
that the accused or some of them might 
participate in the stolen property. The 
learned Judges distinguished the case from 
that of King-Emperor v. Krishna Rao (14), and 
found some resemblance to itin Emperor v, 


(17) 15 B 491; R Ind. Dec. (N. s.) 383. 

(18) 16 B 414; 8 Ind. Dec. (N. 8.) 755. 

(19) 27 B. 1 5; 4 Bom, L. R. 930. 

(20) 29 B.449; 7 Bom. L. R. 527; 2 Cr. L. J. 480. : 


Ga 30 B. 49; 7 Bom. L. R. 633; 2 Or. L. J. 578. 
(22) 17 Ind. Cas. 705; 14 Bom, L. R. 972; 13 Cr. L. 
J. 883. i 
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Datto Hanmant (21). Tt is upon this ruling 
that reliance has been placed by the learned 
Government Advocate. The facts of the case 
were somewhat exceptional, The accused, 
five in number, finding that a robbery of pro- 
perty worth Rs, 60,000 had been committed, 
aided and abetted each other in inducing one 
Tukya, whom they knew .to be entirely 
innocent of the theft, for the consideration of 
a bribe of Rs. 500, falsely to confess to com- 
plisity in the crime and toacquiesce in being 
prosecuted for it, with the object that the 
accused or some of them might share the loot 
with the real thieves. Three of the accused 
were Police Officers, one was a Police Patel, 
and one a money-lender. Tukya was wrong- 
fully confined, evidence was fabricated to 
procure his conviction, a false prosecution was 
instituted against him,and was supported by 
evidence given by the accused. The chief 
accused—a Sub-Inspector of Police—was con- 
victed of fabricating and giving false evidence, 
or wrongful confinement, and of causing the 
institution of false proceedings; while, in the 
same trial, the Police Patel was convicted of 
giving false evidence. The trial was held 
to be covered by section 239, Criminal Pro- 
cedure Code. 


With due respect, I have considerable 
doubt as to the sounduess of this decision, 
That public time was saved, and public con- 
venience served, by holding a single trial in 
that particular case, is obvious. Buta definite 
rule of law, such as that enacted hy section 
233, Criminal Procedure Code, cannot be dis- 
regarded to accelerate or facilitate the dispo- 
sal of a case against several offenders. Section 
239 does not permit the joint trial of different 
- offences, committed by different persons 
in pursuance of a conspiracy, but only where 
their acts form parts of the same transaction. 
Several distinct transactions, each complete 
in itself, and carried out at a different time 
from the others, may be necessary to attain 
the eventual purpose of a conspiracy for 
crime between two or ‘more persons. In 
many cases the receiver of stolen property is, 
by conspiracy with the thief, an avcessory 
before the fact_of the theft whereof the 
proceeds are received by him. But there is 
considerable divergence of opinion as to 
whether the act of theft and the act of 
receiving can be considered as parts of the 
same transaction for the purposes of sec: 
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tion 239: In the matter cf A. David (28); 
Bishnu Banwar v. Empress (24); Abdul Majid 
v. Emperor (25); Emperor v. Balabhai (26); 
Emperor v. Jethalal Harlochand (20). Again, 
when an attested document is forged for use 
in a judicial proceeding, ex necessitate ret, 
there must be conspiracy between the person 
for whose benefit it is forged, the scribe (if he 
is a differént person), and the attesting wit- 
nesses to support the document in Court; and, 
in one sense, they may be said to have acom- 
mon purpose. Nevertheless, the forgery of 
the document, and its production in Court, 
may be divided by years of time. I+ would 
be an undue straining of language to describe 
these two distinct acts, when done by different 
persons, as one transaction, merely because 
they are committed in the furtherance of a 
conspiracy between them. Therefore, it 
seems to me that where A forges for B a 
bond in 1910, which B produces in Court 
to sustain a claim in 19.5, it would not be 
legal to try A and B together for the different 
offences of making and using a false doou- 
ment. In the Allahabad cases above cited 
there was obviously a sonspiracy to a com. 
mon end between the several persons giving 
evidence in support of the same fact; yet 
the joint trial was condemned. The distinc- 
tion is clear. Though 4 and B may conspire 
to give false evidence to the same effect with 
the common object of inducing a Court to 
believe and hold to be true that which is not 
true, nevertheless, the act of A in going into 
the witness-box, taking an oath, and telling 
alie, is not any part of the same transaction 
as the similar but distinct act of B. This 
was pointed out in Queen v. Moharaj 
Misser (4), and seems to be a view well 
established by a current of decisions, quoted 
above, all but one of which were not consider- 
ed, and seem to have been overlooked, in 
Emperor v. Ganesh Narayan Dikshit (22). 


In any event, the facts of the present 
case are widely different from those of 
Emperor v. Ganesh Narayan Dikshit (22), 
and are in close analogy tothe facts in 


(28) 5 C. L. R. 574, 

(24) 1 C. W. N. 35. 

(25) 33C 1256; 3 C. L. J. 412,100. W. N. 912 3 
Or. L. J. 391. : 

(26) 6 Bom. L. R. 517; 1 Cr. L, J, 584. 
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Empress of India v. Anant Ram (7) and 
Empress v. Harnam (€). Following those 
decisions, I hold that the joint trial of 
the three appellants in this case was not 
permitted by law: but, whereas if was 
formerly the view that a misjoinder of this 
kind was a mere irregularity which was cur- 
able undersection 537 of the Criminal Proced- 
ure Code—In the matter of Abdur Rahman 
(27) followed i in Kali Prosad Mahisal v. Queen- 
Empress (28), Karu Kalal v. Ram Oharan 
Pai. (29)—that view has now been overruled 
by the Privy. Council: Subrahmania Ayyar v. 
‘King-Emperor (80). Therefore, I have no 
alternative but to set aside the present trial 
as illegal. 

There is another ground leading to the 
same conclusion, namely, the admission as 
evidence of matter not legally admissible. 
The complainant Asaram was allowed to file 
certain certified copies intended to prove 
that four different documents, namely, (l)a 
Will, (2) a receipt, (8) a deed of lease, and 
(4) another receipt, written by the accused 
Krishna Rao, were suspected to be false 
documents, and were not acted upon by the 
Judges of the several suifs in which they 
were filed; and that the acoused Gunwant 
Rao had similarly writtenone receipt and 
attested another, which were considered false 
by the Judges who had to adjudicate upon 
them. This evidence was objected to as 
irrelevant, bub the learned Sub-Divisional 
Magistrate ruled that the documents, aad 
the judgments referring to them, “are ad- 
missible for the limited purpose mentioned 
in section 15, Evidence Act.” With due 
respect for that opinion, I am unable to 
see what this section has to do with the 
matter, There was no question here whe- 
ther the writing, attestation, or pro- 
duction of the receipt for Rs. 4,200 was 
accidental or imtentional. Hach was admit- 
tedly an intentional act; and it seems to 
me that to judge of the intention and 
knowledge of the seribe and attesting 
witness by the opinions of other Judges 


(27) 27 ©. 889 40. W. N. 656; 14 Ind. Dec. (x. s.) 
549. 

(28) 28 ©. 7. 

Go) 28 0. 10. 

(30) 25 M. 6l; 11 M. L. J. 238; 8 Bom. L. R, 540; 28 
1. A. 267; 5 C. W. N, 886; 2 Weir 271 (P.0.), 
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on other documents written and attested 
by these persons in suits and proceedings 
to which they were not parties, isa use of 
section 15 of the Evidence Act which was 
never intended by the Legislature. Many 
of our Judges are given to denouncing as 
forgeries documents which properly they 
ean only hold to be unproved; and such 
denunciations are superfluous and worthless. 
In any case they would be excluded from 
use as evidence by section 43, Evidence 
Act, at trials connected with the documents 
themselves. A fortiori they are irrelevant 
at a trial of the same scribe or witness 
in connection with some different document. 
Where A is accused of forgery, or theft, 
or murder, or any other offence, his pre- 
vious conviction for an offence of the same 
kind, however often repeated, cannot be 
proved to prejudice him on the merits of 
the trial by showing that he is given to 
the offence. It amounts to evidence of 
character, and if in civil cases the fact 
is irrelevant that the character of any 
person concerned is such as to render 
probable or improbable any conduct imputed 
to him, a fortiori it is irrelevant against 
an accused. If, instead of the negative 
opinions of other Judges which have been 
treated as facts in the present case, we 
had it that Krishna Rao and Gunwant 
Rao had been convicted of forgery and 
false evidence in respect of each of the 


suspected documents referred to, the 
convictions would have been irrelevant 
and inadmissible under section 15, Evi- 


dence Act, to prove an alleged guilty intention 
of these persons, in attesting and writing the . 
receipt in the present case. Such convictions 
could only have been proved under the con- 
ditions laid down in section 54, Evidence 
Act, and for the purpose of sentence in a 
ease decided. The above matter, admitted as 
evidence in this case, is of that general kind 
which is excluded by Explanation I, section 
14, Indian Evidence Act; and section 15 
must be read as subject to section 14, so far 
as evidence of knowledge and intention is 
concerned. The fact that a man is generally 
dishonest, generally malicious, generally 
negligent or criminal in his proceedings, 
does not bear with sufficient directness on his 
conduct on any particular occasion, oras to 
any particular matter, to make it a safe 


Vol, XXXVIII] 
In re W, CALOGREEDY, 


guide for interpreting his conduct; what is 
wanted ig a fact which will throw light on his 
motives and state of mind with reference to 
that particular occasion or matter. Illustra- 
tions (n), (o) and (p) make this clear, and 
are in no way inconsistent with illustrations 
(a) and (b) to section 14 of the’ Evidence 
Act. It wonld be dangerous to infer that, 
“because a man was generally dishonest, he was 
dishonest in a particular case. In the present 
case the evidence given is no more than that 
the accused were suspected of taking part in 
the making of false documents in other cases. 
Such irrelevant matter must unquestionably 
have prejudiced theaccused in their trial. 

For the above reasons I hold the trial in 
this case to have been a nullity, and allowing 
all the appeals, I set aside the convictions and 
sentences and direct that the accused be 
re-tried according to law. 

Appeals allowed; Re-trials ordered. 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 
Crvi MisCELLANEOUS Appzan No. 37 or 1916. 
July 4, 1916. ° 
Present:—Mr. Saunders, J. C. 
In re W. CALOGREEDY, Seconp GRADE 
ADVOCATE 

Criminal Procedure Code (Act V of 1898), s. 340— 
Upper Burma Couris Manual, para. 295—Accused, 
right of, to be defended by Pleader—Magistrate, power 
of, to permit a person to appear for aceused— 
Discretion, exercise of. 

Every Magistrate has a discretion to permit a 
person, including a Pleader not otherwise authorised 
to practise in his Court, to appear for a person 
acoused before the Court. This discretion, howerer, 
should be exercised judicially, and permission should 
be given only in cases in which the Magistrate or 
the presiding officer considers that it is for the 
interest of the accused that it should be given. [p. 
729, col. 2; p. 730, col. 1.3 

In the matter of the Petition of Mr. Q.F, Travers 
Drapes, B. J. L. B. 260, referred to. 

Mr. H. M. Lutter, for the Applicant. 

JUDGMENT.—The applicant, who is a 
second grade Advocate whose license does 
not permit him to practise in the Sagaing 
District, applied to the District Magistrate, 
Sagaing, on behalf of certain accused persons 
who were under trial before the District 
Magistrate, Sagaing, and the latter recorded 
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an order to the effect that the Advocate could 
not act in the Sagaing District and the appli- 
cation, therefore, could not be granted. The 
Advocate has now applied to this Court and 
has obtained permission to appear in the 
particular case mentioned. He also submits 
that the order of the District Magistrate was 
illegal in view of the provisions contained in 
section 340 of the Code of Criminal Procedure, 
which is reproduced and paraphrased in para- 
graph No, 295 of the Upper Burma Courts 
Manual. 


The law relating to Advocates in Upper 
Burma is contained in sections 25 to 29 of the 
Upper Burma Civil Courts Regulation, 1896, 
and under section 25 (2) of that Regulation 
rules have been framed of which the first pro- 
vides that Advocates of the second grade shall 
be entitled to appear, plead and act in any 
four Districts named in their license. Section 
340 of the Code of Criminal Procedure lays 
down that every person ascused before any 
Criminal Court may of right be defended by a 


“ Pleader, and “Pleader?” when used with 


reference to any proceeding inany Court, is 
defined in section 4 (r) of the Code of Crimi. 
nal Procedure asa Pleader authorized under 
any law for the time being in force to practise 
in such Court, and includes (1) an Advocate, 
a Vakil and an Attorney of a High Court so 
authorized, and (2) any Mukhtar or other 
person appointed with the permission of the 
Court to act in such proceeding. 


I think it is clear that an Advocate who is 
licensed to appear in a certain District or in 
certain specified districts only, cannot be said 
to be anthorized to practise in a Court beyond 
the limit of such district or districts. On 
the other hand, there appears to be no reason 
why a Pleader who is not authorized to 
appear in any particular Conrt should not be 
appointed with the permission of the Court to 
act on behalf of an ‘accused person, and so to 
become a Pleader within the meaning of the 
term as defined in the Code of Criminal Pro- 
cedure. Reference may be made to In the 
matter of the petition of Mr. G. F. Travers 
Drapes (1), in which the question is discussed, 
I amof opinion that every Magistrate has adis- 
cretion to permit a person, including a Pleader 
not otherwise authorised to practise in hig 


(1) 5. J. L. B. 260, 
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Court, to appear for a person accused before 
the Court. This discretion should, no doubt, 
be exercised judicially and permission should 
be given sparingly and in such cases as the 
Magistrate or presiding offcer considers that 
it is for the interestof the accused that it 
should be given. 
Appeal dismissed. 


MADRAS HIGH COURT: 
CRIMINAL Apprats Nos, 536 AND 537 
or 1916, 

December 5, 1916. 
Present:—-Mr., Justice Spencer and 
Mr. Justice Napier. 
KARUPPA GOUNDEN AND OTAERS— 
Prisoners Nos. 1, 3 AND 4—ApPELLANTS IN 
Cr. A. No, 536 or 1916 
KOTHUKARA THIRUMALAI GOUNDEN 
Prisoner No 2—AppELuant 
in Cr. A, No. 537 or 1916 
VETSUS 


EMPEROR-—RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 390, 396, 397— 
Dacoity, what constitutes—‘For that end’, meaning of 
—Criminal Procedwre Code (Act V of 1898), ss. 269 
(3), 410, 423, para. 2, 226, 271—Accused charged at 
“same trial” with offences some of which are triable by 
Jury and some by Judge—‘At the same trial’, meaning of 


~—Appeal, whether lies—Sessions Judge, duty of—Charge , 


alteration in, 

In a Sessions case a Sessions Judge should, before 
he begins the trial, scrutinise the preliminary regis- 
ter and see for himself whether alterations or 
additions should be made to the charge under section 
226 of the Code of Criminal Procedure, before the 
accused is called upon to plead to the charge under 
section 271 of the Code of Criminal Procedure. [p. 730, 
col. 2. 

“To akale the offence of dacoity, it is necessary 
that death or hurt or wrongful restraint or fear of 
such instant evils should be caused by the offenders 
not only in order to thecommitiing of theft or in 
committing theft, or in carrying away property 
obtained by theft, but also for that end, and that 
five or more persons should be acting conjointly. [p. 
731, cols, 1 & 2; p. 782, col. 2.] 

The words “for that end” in section 390 of the 
Penal Code cannot be read as meaning “in those 
circumstances.” [p. 782, col. 2.] 

Oteruddi Manjhi v. Kafiluddi Manjhi, 5 0. W. N. 
872 and King-Emperor v, Mathura Thakur, 6 O. W. N. 
72 at p. 79, followed. 

The words “same trial” in section 269, sub-section 
(3), of the Criminal Procedure Code cannot be read 
as taking away the right of appeal given by section 
410. The section uses the words in a distributive 
sense. [p. 782, col. 1.] 

Per Napier, J—The word ‘trial’ in section 269 of 
the Criminal Procedure Code has two meanings. In 
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a case where a person is tried bya Jury and there is, 
also another charge tried by the Judge, the right of 
appeal from the judgment of the Sessions Judge is 
retained inspite of the use of the words ‘same trial’ in 
that section. [p. 782, col. 1.] 

Pattikadan Ummaru v, Emperor, 26 M. 248; 2 Weir 
468, distinguished. i 

Appeal .against the order of the Court of 
Session, Madura Division, in Case No. 32 of 
the Calendar for 1916. 

Messrs. Nugent Grant, S. Muthiah Mudaliar 
and G. Venkatramiah, for the Appellants. 

The Public Prosecutor, for the Government. 

JUDGMENT. 

Spencer, J.—The accused in this case have 
been tried by Jury on a charge under section 
397 of the Indian Penal Code, and with the 
aid of the Jurors as assessors, ona charge 
under section 396 of the Indian Penal Code. 
The Jury by a majority of three to two 
brought in a verdict of dacoity against 
accused Nos. 1 to 4 and a unanimous 
verdict of not guilty of causing grievous 
hurt during the dacoity against all the 
accused. There was no charge of dacoity 
under section 395 of the Indian Penal Code. 
The learned Sessions Judge appears to have 
overlooked this omission, In his charge to 
the Jury he said: — “These accused are charged 
with dacoity. You have got to make up 
your minds on the evidence whather they 
have committed dacoity. Also there is a 
charge that they caused grievous hurt dur- 
ing the dacoity.” He then (rightly) direct- 
ed them that if they found a dacoity to have 
been committed they should find only those 
in particular who caused the grievous hurt 
guilty of the more serious offence under 
section 397 of the Indian Penal Sode, but he 
did not tell them that it was open to them 
to find the others guilty of the minor offence 
under section 395 of the Indian Penal Code, 
although they had not been charged with 
that offence, because he seems to have 
wrongly taken it for granted that there was 
a charge under the latter sestion. 

This trial exemplifies the need of a 
sorutiny by Sessions Judges of the charges 
upon which accused persons are committed 
to their Courts in the light of the facts 
disclosed in the preliminary register, in order 
that additions or alterations may, if neces- 
sary, be made under section 226 of the 
Criminal Procedure Code, before the accused 
are called upon under section 271 to plead 
to the charge, ` : 
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On the charge under section 396 of the 
Indian Penal Code, the Sessions Judge wrote 
a separate judgment, and agreeing with the 
opinion of four out of five assessors, he 
convisted accused Nos. 1 to 4 of murder in 
dacoity and passed sentence accordingly, 

In respect of the offences triable by Jury, 
the Judge accepted the verdict of the Jury 
that accused Nos. 1 to 4 were guilty of 
dacoity but he did not convict and sentence 
them for that offence, nor did he acquit them 
of the offence punishable under section 397, 
though he acquitted accused Nos. 5 and 6 
whom the Jury found not guilty of «ny 
offence, 

Now that an appeal has been preferred by 
the accused against the Sessions Judge’s 
judgment, on the charge. of committing 
murder in dacdity, which is an offence 
triable with assessors, we areable under 
section 418 of the Criminal Procedure Code 
fo go into facts and consider upon the 
evidence on record the argument of the 
appellant’s Counsel that no case of dacoity 
has been established and that the accused 
were not liable to be convicted under section 
396 of the Indian Penal Code. 

A sum of Rs. 30 that is said to have been 
on the person of the deceased Peria Nachi- 
muthu Chettiand Rs.15 that were tied in 
the cloth of his brother Chinna Nachimuthu 
Chetti were reported to have been missing 
after the dacoits departed. Prosecution ninth 
witness also stated atthe trial that he lost 
his cloth in the struggle. There is no evi- 
dence who took his property. The Sessions 
Judge observed thet the original intention 
of the dacoits may have been merely to beat 
the deceased, but he thought that they con- 
verted the attack into a robbery and even 
robbed the deceased and left him naked, and, 
therefore, he drew the inference that they 
came with the intention of robbing also. I 
do not think that this inference is well 
founded. The view that the original inten- 
tion was to rob is inconsistent with the theory 
of an assault being converted into a robbery. 

We have referred to the evidence in detail 
and I find nothing in it to indicate a change 
of intention in the minds of those who 
attacked the deceased and the witnesses. To 
constitute the offence of dacoity,it is neces- 
sary that death or hurt or wrongful restraint 

_or fear of such instant evils should be caused 
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by the offenders, not only in order to com- 
mitting of the theft or in committing the 
theft, or in carrying away property obtained 
by the theft, but also for that end (see the 
definition of robbery in section 390 of the 
Indian Penal Code), and that five or more 
persons should be acting conjointly. The 
circumstances of this case entirely negative 
any presumption that the beating was for 
the end of committing theftof Rs, 45, I 
cannot finda particle of evidence on the 
record to justify such a conclusion. In fact, 
the finding of the Judge and the assessors 
that the persons who killed the deceased and 
wourded his relations were these accused, 
affords strong reason for thinking that 
robbery was not the end for which they 
made the attack. There is evidence that 
they were the deceased’s enemies and 
were actuated by feelings of spite. They 
are shown to be persons without any 
predisposition to thieve. The Judge has 
noted the fact that the second accused is 
well-to-do. If the loss of the money in 
this case was not the result of accident, it 
may have been removed by the individual 
act of one or more of the persons in the 
crowd that stopped the carts, but there is 
no ground to attribute it to a common inten- 
tion of all the offenders to rob. 

In this view of the case, the accused should 
not have been charged for offences under 
sections 396 and 397 of the Indian Penal 
Code. We set aside the trial of accused 
Nos. 1 to 4 and direst that the appellants be 
re-tried by the Sessions Judge of Ramnad 
upon charges duly framed under sections 
302, 325, 326,147 and 148 of the Indian 
Penal Code. 

Napier, J.—I agree; and were it not for 
the importance of the point that we are 
deciding, I should not think it necessary to 
add anything. The first question that arises 
in this appeal is the objection taken by the 
Public Prosesutor that Mr. Grant is not 
entitled to be heard on the merits. The 
Public Prosecutor relies on section 269 (3) 
of the Criminal Procedure Code, which is 
as follows:—‘When the accused is charged 
at the same trial with several offences of 
which some are, and some are not, triable 
by Jury, he shall be tried by Jary for 
such of those offences as are triable by 
Jury, and by the Court of Session, with 
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such of them as are not triable by Jury.” 
His contention is that the word “same trial” 
indicates that there is only one trial, and 
he then relies on the language- of section 423, 
paragraph 2, Code of Criminal Procedure, 
which says: “Nothing herein contained shall 
authorise the Court to alter or reverse the 
verdict of a Jury, unless it is of opinion 
that such verdict is erroneous owing to a 
misdirection by the Judge,” etc. He argues 
that, there being only one trial, any deci- 
sion given by this Court on appeal on any 
question which was already subjected to 
the Jury, might have the effect of altering 
or reversing the finding of the Jury. I 
am unable to accept this contention, because 
in my opinion the word “trial” in the Code 
sometimes means the whole trial and some- 
times part of the trial. 


Mr, Grant relies on sestion 410 of the 
Code of Criminal Procedure which gives 
him his right of appeal. The. language of 
section 410 is as follows:—‘‘Any person 
convicted on a trial held by a Sessions 
Judge * * * * * $ # BF FH k 
may appeal tothe High Court.” And sec- 
tion 418 of the Code of Criminal Procedure 
says that an appeal may lie on a matter of 
fact as well as a matter of law except where 
the trial was by Jury. Now it is prima 
facie clear, that as the accused have been 
tried for these offences by the Sessions Judge 
and found guilty, they have the right of 
appeal, and I do not think that the language 
used in section 269, Code of Criminal Pro- 
cedure, viz., the words “same trial” ean be 
read as taking away this right of appeal. 
It is true that section 269 uses the phrase 
“atthe same trial,” which seems to indicate 
only one trial; but the section goes on to 
use the word i in a distributive sense, for 
it says that “it shall be tried by the Jury 
for some of the offences and by the Court 
of Session for some of the others.” It 
appears, therefore, that the word “trial” has 
two meanings in the section, and Í think 
thet when we are dealing with a case 
where, in the same trial, a person is tried 
by a Jury and there is also another charge 
tried by the Judge, there we must hold 
that the right of appeal from the judgment 
of the Sessions Judge is, retained in spite 
of the use ofthe words “same trial”, The 
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question is, of course, of great importance 
in this case, because although we are not 
expressing any opinion on the facts of the 
case with regard to the guilt or innocence 
of the accused on the evidence, we are 
bound to examine the evidence for the pur- 
pose of deciding the very important question 
which has been argued so fully before us, 
namely, whether the inference drawn by 
the Sessions Judge from some of the facts 
does or does not warrant the conclusion 
on which he has based the conviction. 
I would only say in passing that the 
case relied on by the Public Prosecutor, 
Pattikadan Ummaru v. Emperor (1), has no 
application, for the accused in that case were 
in fact tried by Jury. 

Dealing now with the point taken by 
Mr. Grant, there is no doubt that the objec- 
tion taken by him goes to the root of the 
matter. He says there is no robbery in this 
case. Now at first sight, one would be 
inclined to assume that there was robbery, 
because the evidence of the witnesses, if 
believed, would show murder, grievous hurt 
and theft, all taking place at the same time 
and in course of the same transaction, 
Broadly speaking, this isa case in which 
a man has been left dead on the road 
with his property removed and Iam bound 
to say that there have been cases in my 
experience in this Court in which, on those 
facts, the accused has been found guilty of 
dacoity. But Mr. Grant relies on the 
language of the section which defines rob- 
bery, tiz., section 390, Indian Penal Code: 
“Theft is robbery if, in order ta the com- 
mitting of the theft, or in committing the 
theft, cr in carrying away, or attempting 
to carry away property obtained by 
the theft, the offender, for that end, 
voluntarily causes or attempts to cause to 
any person death or hurt,” ete. Now it is 
our duty to give effect to the words “for 
that end.” It would have been open to the 
Legislature to have used other words which 
would not raise the difficulty that arises 
here. The Public Prosecutor has been 
forced to argue that “for that end” must be 
read as meaning “in those circumstances.” 
In my opinion we cannot do that in constru- 
inga section, in the Penal Code. Undoubtedly 
the words “in those circumstances” would 


(1) 26 M. 243; 2 Weir 463. 
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widen the application of the section and we 


are not permitted to do that. The matter has- 


been considered in two judgments of the 
Calcutta High Court, one of which is report- 
ed as Otaruddi Manjhi v. Kafiluddi Manihi 
(2). Their Lordships put the question in this 
way: “It seems to us that the whole 
question turns upon the words ‘for that 
end” Was any hurt or fear of 
instant hurt, that was caused in the 
present case, cause for the end of the 
commission of the theft? We think not. 
It seems to us that whatever violence 
was used, was used for the purpose of dispos- 
- sessing the persons who were already 
in possession of the premises in question 
and had no relation to the commission of 
theft, although theft was committed at the 
same time.” The language used in another 
case reported as King-EHmperor v. Mathura 
Thakur (3) is as follows:—‘“The ` question 
here arises, whether Mathura Thakur, when 
he attacked Soman Dhania, did so for the 
end referred to, namely, for the purpose 
of carrying away the paddy, which had 
been harvested.” Those judgments,- in my 
opinion, state the obvious intention of the 
section and we are bound to give effect 
to it and I, therefore, follow the decisions 
in those two cases. 


Then the Public Prosecutor argues that 
the intention for that end either before 
or at the time may be inferred from the 
circumstances and also from the fact that 
money was taken. Now that is the view 
which has been taken by the Sessions 
Judge and it is found stated in the last 
paragraph of his judgment: “What the 
original intention of the dacoits may have 
been, we cannot say, possibly merely 
to beat the deceased as 2nd aceused is 
well-to-do; but as they converted the 
attack into a rohbery and even robbed 
the deceased also and left him naked, the 
inference is that they came with the 
intention of robbing also.’ What we have 
to consider is whether that inference is 
borne out by the evidence. The first test 
is as to the nature of the attack and the 
injuries, An examination of the post mortem 
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certificate will show that injuries were 
inflicted which were far more serious than 
were necessary for the purpose of commit- 
ting robbery. Another circumstance, I think, 
points to the same conclusion, viz. that 
the attack was not made for the purpose 
of the theft, and it is this. The first 
attack was made on Prosecution witness 
No. 8 who was driving the cart and directly 
the cart was stopped owing to the attack 
and the deceased got out, all the accused 
left Prosecution witness No. 8 and turned 
their attention to the deceased and the 
evidence of all the witnesses is that 10 
to 15 people clustered round the deceased 
and killed him. Now that again does not 
seem to indicate that the object of the 
attack was to commit theft on all the 
persons there present. Then again some- 
thing can be gathered from the motive. 
The motive is stated by Prosecution witness 
No. 7, the son of the deceased. “Accused Nos. 
1,2and3 asked my father not to give 
evidence (in a certain case), but 
he said he should speak to what he had 
seen. Accused Nos. 1, 2 and 3 threatened ‘Let 
us see how you give your evidence.’ This 
they said six or seven days before. It was 
for this reason that accused Nos. 1, 2 and 3 
and others crowded together and beat 
and killed him.” 

If that is the motive, 
that the natural 


it seems to me 
inference is that, when 


- they started from their village that night, 


they had no$ in their minds any intention 
of taking from him the small sums of 
money which have disappeared in the conrse 
of the struggle. And lastly we have the 
position of the 2nd accused which is proved 
by the evidence of the first defence witness 
and which I do not think is in doubt 
in the case. The first defence witness 
says as follows: “The 2nd accused is my 
brother’s son-in-law and is worth Rs. 10,000 
or 20,000 and has 120 Rs. patta and 
lends money to the extent of Rs. 2,000.” 


In consideration of all these circumstances, 
I entirely agree with my learned brother 
that no intention to commit theft, either 
at the time that the attacking party started 
out or during the attack is made out. As 
a matter of fact, the trial has been 
conducted, as one cau now see, in a wrong 
method. Unless the evidence taken by the 
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Committing Magistrate was very different 
from whut we bave here, it was clearly 
not a case of dacoity and also not a case 
of what I may call constructive murder 
in dacoity. lf the evidence is to be 
believed, on whish, of course, I express no 
opinion, the accused should all have been 
charged with murder under section 302, 
Indian Penal Code, and in addition (for 
greater security) under section 302 read 
with sections 114, and 149. They should 
also have been charged under sections 325 and 
826 also read with section 114, and also with 
rioting under sections 147 and 148. The 
only proper course to be adopted, in my 
opinion, is to set aside the whole trial of 
these four accused and order a re-trial for 
the above offences by the Sessions Judge 
of Ramnad, 
. Appeal allowed; Re-trial ordered. 
V,R.P. 


PUNJAB CHIEF COURT, 
. CRIMINAL APPEAL No, 170 or 1916. 
ge May 27, 1916. 

Presnt;—Sir Donald Johnstone, Kr., Chief 

e Judge, arid Mr. Justice Chevis. 
. SED RASUL AND. anotHer—Convicts— 
APPELLANTS 
versus 
EMPEROR-—ResponpDent, 

Penal Code (Act XLT of 1860), ss. 326, 457, 458, 

4G0— House-breaking followed by stabbing— Offences, 
separate. 
. The accused broke into the house of one T. 8. at 
night with intent to commit theft, armed with deadly 
weapons, On an alarm being raised they left the 
house and in the courtyard stabbed one R. 8. who 
tried to seize them, injuring him so that he died 
later on: 

Held, that as the stabbing was done after the house- 
breaking was complete, section 460 of the Penal Code 
did not apply, but that the accused were guilty of 
offences under sections 457, 458 and 826 of the Code, 
[p. 735, col. 1.] - 
“Imamuddin v. Crown, 17 P. R. 1876 Or., Jafir v, 
Empress, 2 P. R, 1882 Cr., referred to. 
` Appeal from the order of the Sessions 
Judge, Hoshiarpur, dated the 29th January 


1916. 
Mr. Muhammad Din, for the Appellants. 
` The Public Prosecutor, for the Respond- 


ent. 
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JUDGMENT.—Two persons, Sed Rasul 


‘and Abdul Khannam, have appealed against 


their convictions under section 460, Indian 
Penal Code, and the sentences of trans- 
portation for life which followed those con- 
victions. 

The case for the Crown is thatthe two 
appellants broke into the house of one Thakar 
Singh at night with intent to commit theft 
and armed with deadly weapons, threatened 
and injured the inmates, left the house on 
an alarm being raised, and in the courtyard 
stabbed one Ram Singh, who tried to seize 
them, injuring him so that he died later 
on, and that they were pursued and captur- 
ed some 700 karams from the village. The 
stabbing is said to have been done by Sed 
Rasul who turned back to help Abdal 
Khannam, with whom Ram Singh had 
grappled. 

Counsel for the appellants has to admit—’ 
indeed the record shews there can be no 
reasonable doubt on the point—that house- 
breaking followed by stabbing did take 
place, but he denies that his clients were 
in it. He points ont also certain small 
ambiguities, such as that the “first report” 
says appellants were two of the thieves (and 
not the two only thieves) and that the 
dacoity took place in the house of “Ram 
Singh and Dal Singh.” The latter point is 
easily cleared up, for Dal Singh is the 
father of Thakar Singh aforesaid and was 


“asleep on the roof and took no part in the 


affair, while the houses of Ram Singh and 
Dal Singh (cum Thakar Singh) are practi- 
cally side by side and are in a common 
courtyard. As to the other point, perusal 
of the deposition of P. W. No. 11, who wrote 
the report and sent it to the thana by the 
chaukidar, shews that, though he himself 
thought there were .only these two thieves, 
people said there were more and so he wrote 
as he did. We do not think this helps the 
appellants in any way. 

In short, we think the evidence of the 
doctor, of Thakar Singh, of Musammat 
Gokli (his wife), transferred from the Com- 
mitting Magistrate’s file, of Sunder Singh 
son of Ram Singh aforesaid, of Rulia 
weaver, of Khem Singh weaver, of Lehna 
weaver, of Thaman Singh, of Hari Singh, 
fally prove the house-breaking by night, 
the intent to commit theft, the appellants 
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being armed with deadly weapons, and their 
pursuit and capture after the stabbing of 
Ram Singh. Thereis no defence evidence 
in rebuttal. 

The legal point taken by appellants’ 
Counsel is, however, good, though it does 
not really benefit his clients at all, The 
stabbing of Ram Singh was done after the 
house-breaking was complete, and therefore, 
see rulings noted in the margin (foot note),* 
section 460, Indian Penal Code, does notapply. 
It appears that the house-breaking by night 
with intent to commit theft (or the house- 
breaking after preparation to sause hurt) 
was completed first, and. then, as a separate 
transaction, grievous hurt was caused by a 
dangerous weapon, both accused being equally 
liable under section 34, Indian Penal Code. 
We, therefore, accept the appeal and instead 
of one conviction of each accused under 
section 460, Indian Penal Code, we convict 
and sentence each accused as follows: — 

Under sections 457-458, Indian Penal 
Code, to 14 years’ transportation, under 
section 326, Indian Penal Code, to 6 years’ 
transportation, the two sentences to run 
consecutively. 


Appeal uccepted, 


PE 


#Imamuddin v. Crown, 17 P. R. 1876 Cr, Jafir v. 
Empress, 2 P, R, 1882 Cr, 





UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT. 

Criminal Reviston No. 356 or 1916, 
August 1, 1916. 
Present:—Mr. Saunders, J. C. 

NGA PAW E AND 0THERS— AOCUSED— 
PETITIONERS 
versus 
EMPEROR—Responpent, 

“Penal Code (Act XLV of 1860), ss, 21, 225 (A)—Pub- 
lic servant, villager assisting headman, whether is. 

A villager assistinga headman in the discharge of 
his duties and required to bring an accused person 
into a Police Station in arrest is nob a public servant 
within the meaning of section 21 of the Indian Penal 
Code. [p. 736, col. 1.] 

Queen-Empress v. Parmeshar Dat, 8 A. 201; A. W. 
N. (1886) 63; 4 Ind. Deo. (xN. s.) 1159, distinguished. 

One N. was arrested by a headman on a charge of 

cattle-theft and made over to the accused, villagers, 


`- ” 


INDIAN OASÈES, 


to be taken to the Police Station, On the way, owing 
to the negligence of the accused, N. escaped: 

Held, that the accused could not be convicted 
under section 225 (A) of the Indian Penal Code, inas- 
much as they were not public servants, [p. 786, col. 


Mr. H. M. Lutter, for the Crown. 


JUDGMENT.—Five accused persons, who 
are villagers of Kokkozi village in the 
Myingyan District, have been convicted and 
sentenced to three months’ simple imprison- 
ment euch under section 225 (A) of the Indian 
Penal Code, on the ground that they being 
public servants, legally bound as such to keep 
in confinementa certain person, suffered that 
person to escapefrom confinement. The facts 
are that one Nga Po Saw was arrested by the 
headman of Kokkozi village on a cbarge of 
cattle theft. He was made over to the Sve 
villagers, accused, totake him to the Police 
Station under arrest. On the way, ow.ng no 
doubt to the negligence of the five accused, 
Nga Po Saw escaped. 

The Magistrate who tried the case consider- 
ed whether the accused persons were public 
servants or not and relied upon the following 
extract from the judgment i in Queen- Empress 
v. Parmeshar Dat (1): “I am of opinion that 
any person whether receiving pay or not who 
chooses to take upon Himself duties and res- 
ponsibilities belonging to the position of a 
public servant and performs those duties and 
accepts those responsibilities and is recognized 
as filling the position of a public servant must 
be regarded asone.” Thissentenceis quoted 
in Gour’s commentary on the Indian Penal 
Code. 

It appears from a refereuce to the full 
report of the case that the accused person was 
a volunteer or apprentice clerk in the Tahsil. 
dar’s office at Gorakhpur. He was in that 
capacity charged with the performance of 
certain duties andthe contention apparently 
was that becausehe was not paid and his 
work was entirely voluntary, therefore, he 
was not a public servant. It was held that the - 
test was not whether a man received a salary 
or not, but whether he took upon himself the 
duties and responsibilities belonging to the 
position of a public servant and performed 
those duties and accepted those responsibili- 
ties and was recognized as filling the position 
of a public servant, and the Judge went on 


ma) 8 A. 201; A. W. N. (1886) 63; 4 Ind, Deo. (N. s.) 
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to say, “It did not lie in the mouth of the 
aceused who had been doing these things to 
say subsequently that, notwithstanding his 
performance of public duties and the 
recognition by others of such performance, 
he was not a public servant.” 

I think the case differs very widely 
from the present case. There is no doubt 
that a clerk employed in the office of a 
Tahsildar may be properly described as 
an officer or as holding an office within 
the meaning of section 21 of the Indian 
Penal Code, and no question was raised 
in the case referred to as to whether the 
duties discharged did or did not constitute 
the accused a public servant within the 
meaning of section 21 of the Indian Penal 
Code. But it appears to me that this is 
not a good authority for holding that a 
villager required to bring an accused person 
into a Police Station in arrest is a public 
servant. Apparently he would only be a 
public servant if he fell within the 7th 
or 8th clauses of section 21 of the Indian 
Penal Code. There appears to be no 
suggestion that he is what has been 
called a statutory public servant. Clause 
7 includes in the definition of a public 
servant every person who holds any office 
by virtue of which he is empowered to 
place or keep any person in confinement. 
I think it would be difficult to state or 
define what the office here was which the 
five persons, accused, were holding. The 
8th clause includes every officer of Govern- 
ment whose duty if is as such officer to 
prevent offences, to give information of 
offences, to bring offenders to justice, ete. 
The five villagers here were certainly not 
officers of Government nor was it their 
duty as such officers to bring an offender 
to justice. 


The necessity which existed in this case 
for the accused persons to take the prisoner 
into the Police Station was one which was 
imposed upon them by section 11 of the 
Village Act, which required them to assist 
the headman in the execution of his public 
duties, ‘the duty of the headman being, 
under section 8 (1) (b), to arrest any 
person whom he had reason to believe to 
have been concerned in the commission of 
any such offence as is referred to in section 8 
(1) (a), in this particular case, cattle-theft, 
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and under section 8 (1) (d) to forward the 
person arrested as soon as may be to the 
To hold that a vil- 
lager assisting a headman in the discharge of 
his duties is a public servant appears to 
me to be quite unjustifiable. The headman 
has to perform very miscellaneous and 
varied duties and it would bea mere abuse of 
language to suggest that every time he calls: 
upon a villager to assist him in the dis- 
charge of those duties the villager is convert- 
ed into a public servant. If this were so, it 
would apparently be possible to argue that 
& person who is called upon to assist a 
Magistrate or Police Officer demanding his ~ 
aid under section 42 of the Code of 
Criminal Procedure or a person arresting 
an accused under section 59 was a public 
servant, a view for which I think there 
can be no justification. 

I think there can be no doubt that the 
convictions were wrong and they must be 
set aside. : | 

The sentence of imprisonment has already 
been served. 

Convictions set aside, 


ALLAHABAD HIGH COURT. 
OriminaL Rerexence No. 916 or 1916. 
December 22, 1916. 
Present:—Mr. Justice Tudball. 
AMIR HASAN KHAN—Accouszep—~ 
| APPLICANT 

versus 


EMPEROR-—Opposite PARTY, 

U. P. Municipalities Act ‘(I of 1900), s. 147—U. P, 
Municipalities Act (II of 1916), s. 185—Offence under 
old Act—Conviction under new Act, whether valid— 
U. P. General Clauses Act (I of 1904), s. 6. 

The U. P. Municipalities Act, 1916, contains no 
‘saving clause, and, therefore, an offence committed 
before the coming into force of that Act cannot be 
She under the provisions of that Act. [p. 787, 
col. 1. 


Criminal referense made by the Sessions 
Judge, Cawnpore. 

Messrs. Satya Ohandra Mukerji and Iqbal 
Ahmad, for the Applicant. 

Mr. R. Malcomson (Assistant Govern- 
ment- Advocate), for the Crown. 

JUDGMENT.—Mr, Amir Hasan Khan, . 
Government Pleader of Fatehpur, has been 
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convicted of an offence under section 185 
of Act IL of 1916 of the U. P. Munici- 
palities Act, and has been fined Rs. 25. 
This Act came into force with effect from 
the Ist of July 1916. The offence was 
committed prior to that date when the 
former Act was in force. ` While the former 
Act was in force, Mr. Amir Hasan Khan 
applied for sanction to build a certain 
enclosure wall on his chabuira and to 
cover a certain drain with stone slabs. 
Sanction was given in the language set 
forth in the Magistrate’s judgmert. It 
did not sanction in clear terms the cover- 
ing of the drain, but the Magistrate has 
very clearly given as wide a meaning as 
possible to it in favour of the accused, 
and has held that it could be said to 
cover his application in so far as the drain 
was concerned. The drain is a fairly deep 
one and fairly broad. The accused, instead 
of covering the drain with stone slabs, 
which could easily have been moved for 
the purpose of cleaning the drain, covered 
it with a briek arch so that it cannot be 
opened at all, though it is stated that 
the drain is sufficiently deep to allow. of 
a man entering it and cleaning it. All 
this had happened previous to the present 
Act coming into force. On the 6th of July 
‘a complaint was made by the ‘ Chairman 
of the Board to the Magistrate, and the 
accused has been tried, and the Magistrate 
has applied section 185 of the new Act 
and has convicted him thereunder, on the 
ground that the accused has acted contrary 
to the sanction givento him. The sentence 
imposed is a fine of Rs. 25. 

The first question for decision is whether the 
conviction under section 185 of Act II of 
1916 can stand. The offence was committed 
before the Act came into foree. There 
are no saving clauses in the Act, but it 
seems to me that section 6 of the General 
Clauses Act I of 1904 applies. It lays 
down that where any United Provinces 
Act repeals any enactment, then, unless a 
different intention appears, the repeal shall 
not affect any penalty, forfeiture or punish- 
ment incurred in respect of any offence 
committed against any enactment so re- 
pealed; or affect any remedy in respect of 
any such liability, penalty, forfeiture or 
punishment as aforesaid; and any such 
remedy may be enforced and any such 
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penalty, forfeiture, or punishment imposed 
as if the repealing Act had not been 
passed. It is quite clear, therefore, that the 
former Act must apply and the conviction, 
if any, must be ‘uuder the old Act | of 
1900. The act complained of was an 
offence under section 147 of ActI of 1900, 
ani the penalty which could be imposed 
under that section was a maximum fine 
of Rs. 50. The penalty which can be 
imposed under the corresponding section of 
the new ‘Act isa fine of Rs. 500. It 
seems to me that there can be no doubt 
that the accused technically committed an 
offence under_the Act, but it is extremely 
doubtful that his action was wilful. He 
has explained that he found difficulty in 
obtaining the necessary stone slabs and so 
he built a brick arch, not thinking that he 
was thereby doing anything wrong. This 
is probably correct and I think that the 
accused may be given credit for his good 
faith in the matter. Technically, however, 
he was in fact guilty. It is extremely 
doubtful that any prosecution whatsoever 
would have been allowed in this matter, 
had it not been for the friction which 
had previously arisen between him and the 
Chairman of the Board. In these circum- 
stances I think the following order should 
be passed. 

I alter the conviction to one under section 
147 of Act I of 1900, and I reduce the 
fine to one of Rs. 2-8. I order aacordingly. 


Conviction altered. 


PUNJAB CHIEF COURT. 
Crrinat Revision No. 650 or 1916. 
May 29, 1916. 

Present: Mr. Justice Shadi Lal. 
KALI DASS—Compnatnant—Peritioner 
VETSUS 
KARAM CHAND AND anoTasr— 


ACCUSED— RESPONDENTS. - 
Copyright Act III of 1914), 8.7 (a)—Oriminal 
Procedure Code (Act V -of 1898), ss. 177, 179—Uom- 
plainant, loss to, whether essential ingredient of offence 
— Jurisdiction. 
The offence described in section 7 (a) of the Copy- 
right Act is complete as soon as the book infringing 
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the copyright work is printed, and it does not 
depend for its completion upon the ensuing of any 
consequence, such as is contemplated by section 179, 
Criminal Procedure Code. [p. 738, col. 2.] 

The accused were charged with the infringement 
of copyright, in a book of which the complainant was 
the author, by printing it for sale at Lahore without 
his permission: 

Held, that the Lahore Court alone had jurisdiction 
under section 177, Criminal Procedure Code, to 
enquire into and try the offence. [p. 738, col. 1.] 

Criminal revision from the order of the 
Additional Sessions Judge, Gujranwala Divi- 
sion, at Lahore, dated the 30th March 
1916. 

Mr. Gokal Chand Narang, for the Peti- 
tioner, 

Mr, Devraj Sawhney, for the Respondents. 


JOUDGMENT.—This is an application for 
revision by the complainant Kali Das against 
the order of the Sessions Judge, holding 
that the Gujranwala Court had no jurisdic- 
tion to entertain the complaint under section 
7 (a) of the Indian Copyright Act, III 
of 1914, There are two accused—Karam 
Chand, the proprietor of the Punjab National 
Steam Press, Labore, and Abdul Aziz, a 
book-seller of the same place; and the allega- 
tions against them are that they infringed 
the copyright in a book, of which the 
complainant is the author, by printing it 
for sale at Lahore without his permission. 
Now the printing of the book for sale 
undoubtedly took place at Lahore, and it 
seems to me that the offence under section 
7 (a), of which they were convicted by the 
Magistrate, was committed ontside the juris- 
diction of the Gujranwala Court. Under 
the aforesaid provision of the law a person 
is deemed to commit an offence, when he 
“knowingly makes for sale or hire any 
infringing copy of a work in which copy- 

_xight subsists.’ There can be no manner 
of doubt that if the allegations of the com- 
plainant are correct, the printing for sale 
of the offending copies of the book was 
done at Lahore, and that only the Lahore 
Court had jurisdiction under section 177, 
Criminal Procedure Code, to inquire into 
and try the offence. 

The learned Counsel for ‘the petitioner 
places his reliance upon section 179, Criminal 
Procedure Code, and contends that the loss 
in consequence of the offence was caused 
to the complainant at Gujranwala, his place 
of residence, and that the Gujranwala Court, 
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being the Court within the local limits of 
whose jurisdiction the consequence had 
ensued, was entitled to entertain and ad-" 
judicate upon the complaint. To this conten- 
tion I am unable to accede. Upon the 
wording of the section and the authorities 
dealing with it there oan be little doubt 
that the ‘consequence referred to must be 
one of the facts to be proved to establish 
the offence. It must form an integral part 
of the offence, and need not only be a 
consequence arising from it. The words 
of the section embrace only such consequence’ 
as modify or complete the ast alleged to be 
an offence. In the ease before me the loss to 
the complainant is not’an essential ingredient 
of the offence described in section 7 (a) of 
the Copyright Act. Suppose a man prints, 
with the intention of selling, 500 copies of a 
bookin which the complainant has got a 
copyright, but before the fermer sells a 
single copy, the latter institutes a complaint 
under section 7 (a). No less has yet 
occurred to the complainant, because no copy 
has been sold; yet it is manifest that the 
person printing the copies has rendered him- 
self liable under the aforesaid provision of 
the Jaw. This illustration demonstrates’ 
beyond doubt thatthe causing of loss is not 
an integral part of the offence, though in 
the majority of the cases, loss dces, as a 
matter of fact, arise from the commission 
thereof. A 


The decisions of this Court and the High 
Courts, which deal with the question of 
jurisdiction in eases of criminal breach of 
trust and criminal misappropriation, really 
proceed upon the wording of section 181, 
sub-section (2), Criminal Procedure Code, 
and have no relevancy to the matter before 
me. The learned Counsel on both sides are 
unable to cite a single judgment which 
relates to jurisdiction in connection with 
offences under the Indian Copyright Act. 
The matter is, therefore, res integra. After 
a careful consideration of the language of the 
relevant clause, Iam of opinion that the 
offence was complete as soon as the books 
infringing the copyright work were printed, 
and that it did not depend for its completion 
upon the ensuing of any consequence, such 
as is contemplated by section 179, Criminal 
Procedure Code. 

Accordingly I hold that the judgment of 
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the’ Magistrate was coram non judice, and 
that the complainant must institute his com- 
plaint in a Court competent to entertain it. 
The application for revision is rejected. 

~ Revision rejected. 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 
Criminal Revision No. 565-or 1916. 
September 14, 1916, 
Present: — Mr. Saunders, J. O. 
LAKAN A W—Appiicant 
VETSUS 


' EMPEROR —Opposite Parry. 

Penal Code (Act XLV of 1860), s. 379—Theft, remov- 
al of property in assertion of bona fide claim of right, 
whether constitutes—Ovriminal Procedure Code (Act F 
of 1898), ss. 485, 489—District Magistrate, power of 
revision of, exercise of. 

Where property is removed in the assertion of a 
bona fide claim of right, the removal does not con- 
stitute theft. [p. 740, col. 1.] 

Arfan Ali v. Emperor, (Suraj Ali v. Arfan Ali), 36 
Ind Cas. 136; 200, W. N. 1270; 17 Cr. L. J. 456; 44 
C. 66, referred to. 

District Magistrates should not place difficulties 
in the way of persons entitled to appeal by calling 
for proceedings and taking action uponthem within 
the period allowed for appeal. [p. 739, col. 2.] 

Mr. K. Bonerjee, for the Applicant. 


JUDGMENT. — The applicant was convict- 
ed of theft by the Headquarters Magistrate 
and released upon security under section 
562 of the Code of Criminal Procedure. 
The District Magistrate called for the 
proceedings and called upon the applicant 
to show cause why the sentence should 
not be enhanced. Cause was shown and 
the District Magistrate considered that no 
further action was called for. The appli- 
cant would then seem to have come to the 
Sessions Court in revision, and the Sessions 
Judge recorded. an opinion that the applicant 
had no dishonest intention and should have 
been acquitted. The Sessions Judge did not, 
however, think it was necessary to interfere, 
becatise the applicant had been released 
under section 562 of the Code of Criminal 
Procedure and had not appealed. 

The applicant comes to this Court in 
revision and asks that the conviction may 
be set aside in accordance with the opinion 
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expressed by the Sessions Judge. The 
reason why the applicant did not appea 
is stated in his petition in the District 
Magistrate’s Court showing cause against 
the enhancement of sentence. The District 
Magistrate called for the proceedings three 
days after the sentence was passed and 
the matter was not disposed of in his 
Court until after the period allowed for 
appeal had expired. Inasmuch as section 
439 (5) of theCode of Criminal Prosedure 
directs that where an appeal lies and no 
appeal is brought, no proceedings by way of 
revision shall be entertained at the instance 
of the party who could have appealed, it is 
clearly desirable that District Magistrates 
in the way 
of persons entitled to appeal by calling 
for the proceedings and taking action 
upon them within the period allowed for 
appeal. 

In view of the fact that the applicant 
was not able to appeal owing to the action 
of the. District Magistrate, it appears to 
me that it would be unfair to hold that 
clause 5 of section 439 of the Code of 
Criminal Procedure precludes this Oourt 
from interfering, more especially as an 
examination of the proceedings appears to 
show that the conviction was not justified. 
If the. Sessions Judge had submitted the 
proceedings, there can be no doubt that 
this Court would have been entitled to 
deal with them in revision. 

The facts of the case are that the 
applicant had lost a female buffalo, that he 
came upon some buffaloes in the hands of 
some Kachins, who said they had found 
them straying Ha claimed one of them 
as his own and took it away. Subsequently 
he out off the tips of the horns. The 
Magistrate thought that in so cutting 
the horns he was acting dishonestly, 
possibly to make the identification by the 
complainant more difficult, but in view 
of the defence evidence which the Magistrate 
apparently believed, this appears to me 
to be an unjustifiable assumption. It is 
clear that the applicant had lost a buffalo 
which resembled very nearly the buffalo 
found with the Kachins. He took it 
away openly, and when questioned made 
no secret of where or how he obtained 
it The Magistrate appears to have been 
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aware of the necessity to prove a dishonest 
intention on the part of the accused to take 
property out of the possession of another 
person. The following remarks ir Arfan Ali 
v. Emperor (Suraj Ali v. Arfan Ali) (1) state 
the point which arises here clearly, and may 
ba quoted: ‘Where property is removed 
in. the assertion of a bona fide claim of 
right, the removal does not constitute theft. 
The.claim of right. must be an honest one, 
though it may be unfounded in Jaw or in fact. 
If the claim is not made in good faith, 
but is a mere colourable pretence to obtain 
or to keep possession, it avails not as a 
defence.” And certain remarks of Sir 


Matthew Hale in his Pleas of the Crown, ` 


Volume i, pages 506, 509, are quoted:— 
“It is- the mind that makes the taking 
of another’s goods to be a feluny ora bare 
trespass only, but because the intention and 
mind are secret; the intention must be judged 
by the circumstances of the fact, and 
though these cirenmstances are various 
and may sometimes deceive, yet regularly 
and ordinarily these circumstances follow 
direct in this case. If A, thinking he 
hath a title to the horse of B, seizeth it 
as his own, or supposing that B holds 
of him, distrains the horse of B, without 
cause, this regularly makes it no felony, 
but a trespass, because there is a pretence 
of title; but. yet this may be but a 
trick to colour a felony, and the ordinary 
discovery of a felonions intent is, if the 
party doth it secretly, or being charged with 
the goods denies it.” 


Here the buffalo was not in possession 
of the owner but in the possession of 
certain Kachins who had found it straying 
and tbe applicant was not acting secretly, 
nor on being charged with the goods, 
did he deny it. I think there was a 
distinct doubt, to the benefit of which he 
was entitled. 

The fact that a substantive sentence 
of imprisonment was not passed is not a 
good reason for refusing to interfere, 
since a conviction for theft is a serious 
matter, and if the conviction is wrong, the 
person who suffers by it is clearly entitled to 
have it set aside. 


(1) 36 Ind. Cas. 186; 20 O. W. N, 1270: 17 Or. 
J. $56; 44 C. 66. 
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The order of the Magistrate is, therefore, 
set aside and the applicant must be 
acquitted. 

Conviction set aside. 


ALLAHABAD HIGH COURT. 
CURIMINAL Appeat No. 710 or 1916, 
.Ostober 19, 1916. 

Present: —Mr. Justice Walsh and 
Mr, Justice Stuart. 
JAGDEO—ApprELLANT 
versus 
EMPEROR—Rauseonpent, 

Confession, proper use of —Hvidence—Court, duty of. 
Where the circumstances of a case compel a 
Tribunal to reject all 6ther evidence and act only upon 
a confession, the confession must be used literatim et 
verbatim, and due effect must be given to every 
statement contained ‘therein, whether in favour of 
the accused or against him; that is to say, it is nota 
proper use of the confession, where itis the only 
evidence which a Tribunal is in a position to accept, 
to extract from it such portions as are adverse to 
the accused and support the charge and to supply the 
remaining essentials by drawing inferences, [p. 741, 

col, L] 

Criminal appeal from an order of the 
Sessions Judge, Azamgarh. Spee 

Dr. S. M. Sulaiman, for the Appellant,- 
. Mr. R. Malcomson (Assistant Government. 
Advocate), for the Crown. 


JUDGMENT. 

Watsu, J.—This case has been well 
argued and has given us considerable 
trouble. It is not necessary to review all 
the facts. It is impossible to accept in 
its entirety the statement which the 


accused himself made as to his treatment 
by the Police leading up to his confession, 
On the other hand we are satisfied that 
the accused was detained in custody, 
although not in the thana, for a considerable 
period, and that some inducement or pressure 
sufficient to produce the desired result 
(and probably nobody will ever know 
what it was) was used to obtain a state- 
ment from him. That statement in substance 
he repeated before the Joint Magistrate 
under circumstances which make it admis- 
sible in law, provided the provisions of 
section 28 are satisfied. It appears to us, 
as it appeared to the Joint Magistrate, 
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that at the time the accused made the 
statement, he had been induced to do so 
by a promise of pardon. Without expressing 
any opinion on the point which Mr. Maleom- 
son urged, namely, that the first statement 
was not a confession and that the inducement 
had ceased to exist at the time the confession 
was made, we think under the cirenmstances 
that the Magistrate, before he proceeded with 
the taking of the statement, must have 
satisfied himself that the acoused was no 
longer under the impression that he was 
going tobe pardoned. Speaking for myself, 
Iam much impressed with the apparently 
accurate detail of ‘the confession itself. It 
has all the appearance of being correct 
statement by a witness of what hesaw and 
we think, therefore, that while agreeing with 
the Assistant Government, Advocate that, 
apart from the confession, there really is 
no evidence upon which the aceused can be 
convicted of anything, the confession was 
admissible by law. The question remains 
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whether it is sufficient to support the con-. 


viction for murder. It has often been said 
by this Court, and it cannot be too often 
repeated, that where the circumstances of a 
ease compel the Tribunal to reject all the other 
evidence and act only upon a confession, the 
confession must be used literatim et verbatim, 
and due effect must be given to every statemert 
contained therein, whether in favour of the 
accused or against him; that is to say, 
it ig nota proper use of the confession, 
where it is the only evidence which the 
Tribunal is in a position to accept, to extract 
from it such portions as are adverse tn the 
accused and support the charge, and to 
supply the remaining essentials by drawing 
inferences. Applying that principle to this 
ease, it is doubtful on the aceused’s statement 
whether he took any active part in the murder 
which was contemplated and carried out that 
night. He knew that he was taking part in 
a totally unjustifiable, unlawful and violent 
attack upon the deceased man, but that was 
all that he knew, according to his own state- 
ment, and when the time came he was an 
unwilling participator in what was actually 
done. The result is that although we think 
the confession was admissible, it goes no 
further thana confession of participation 
with other persons in a violent criminal 
attack upon the deceased. Upon the other 
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hand it isa very serious case, and the accused 
himself according to his own statement is a 
man of evil reputation. Whether he has 
been convicted before or not appears to be 
doubtful. Taking his character into account 
and the fact that he was under Police 
surveillance, and the fact that the crime 
committed had serions results, we hold that 
he must be punished under section 325 read 
with section 114 by five years’ rigorous 
imprisonment. We, therefore, reverse the 
decision of the Court below and alter the 
conviction to one under section 325 and 
sentence him to five years’ rigorous imprison- 
ment 
Conviction altered. 


LOWER BURMA CHIEF COURT. 
Criminal Rersresce No, 9 or .916, 
March 21, 1916 
Present:—Sir Charles Fox, Kt., Chief Judge 
Mr. Justices Twomey, Mr. Justice Parlett 
and Mr. Justice Young. 

NGA PO CHEIN AND oTHERS— 
APPELLANTS 
VETSUS 


EMPEROR— RESPONDENT. 

Arms Act (XI of 1878), ss. 19, 20, 29—Offences 
under ss. 19, 20—Sanction under s. 29, necessity of 
—~Oriminal Procedure Code (Act Y of 1898), s. 537 
(a), (b)—-Sanction, want of, whether curable. 

The operation of section 29 of the Arms Act is 
restricted only to the offence punishable under clause 
(f) of section 19, i.e., to one out of the nine offences 
enumerated in section 19. It does not extend to 
offences under section 20 and no sanction is, therefore, 
recessary for.a prosecution under that section. [p, 
743, cols. 1 & 2. 

The first part of section 20 creates offences dis. 
tinct from and graver than those punishable under 
section 19. [p. 743, col. 1.] 

Want of sanction to the institution of proceedings, 
when such sanction is necessary, is a defect fatal to 
any proceedings instituted without such sanction, 
[p. 744, col. 1 ` 

Want of sanction is curable, if it can be cured at all, 
only under section 537 (b) of the Code of Criminal 
Procedure; section 537 (a) has no application to such 
cases. [p. 748, col. 2.1 


FACTS of the case appear from the fol- 
lowing Order of Reference by 


Twougy, J.—(February 21st, 1916.) -In this 
case one person has heen sentenced to 
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Suffer rigorous imprisonment for seven years 

and two others have been sentenced to 
three years each under section 20, Indian 
Arms Act. 

The prosecution case is that the three 
appellants were going about with a twelve 
bore gun and cartridges concealed in a 
;bundle of bedding. They were found by 
the township officer, Talun, seated under 
& tree with the bundle of bedding olose by. 
The township officer caused the bundle to 
_be searched, and found the gun and 
-cartridges in it. When the Police investiga- 
tion was completed, the case was sent 
to the Township Magistrate for trial and 
it was submitted to the District Magistrate 
for orders. The, District Magistrate wrote 
on the diary, “the Special Power Magis- 


trate will please dispose of this oase,” 
and the Special Power Magisirate did 
so, convicting the accused as stated 


above. 

The District Magistrate, on being asked to 
report whether the proceedings were instituted 
with his previous sanction as required 
by. section 29 of the Arms Ast, reports: 

“The proceedings were instituted with- 
out my previous sanction as such is not 
necessary under the provisions of the Judicial 
Department Circular -No. 20 dated the 
19th October 1892, page 104, Burma 
Arms Manual.” The Circular referred to 
was issued under the orders of Govern- 
ment and it lays down that section 29 
and section 30 of the Arms Act do not apply 
to cases falling under section 20 of the 
Act. The correctness of this statement 
seems at least doubtful and a definite 
ruling on the point is desirable, for if 
sanction is necessary, the want of sans- 
tion would not be curable by section 
537 of the Code of Criminal Prosedure, 
and the whole proceedings would, there- 
fore, be invalid. 

In the Calcutta case of Ahmed Hossein 
v. Queen-Empress (1), Chief Justice Maclean 
remarked that “sections 19 and 20 are 
so closely interwoven that it is difficult 
to see how an offence can be committed 
under the first paragraph of section 20, 
unless an offence under one of the enumerat- 
ed sub-sections of section 19 has also 
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been committed.” Yet in that case the 
conviction under section 19 (f) was toti- 
firmed, though there was no proper sanc- 
tion. I do not understand how the con- 
viction under section 19 (f) was sustained. 

In two Burma eases, Bawdu Wadern v. 
Queen-Himpress (2) and Shunshanisa v, King- 
Emperor (8), the view taken in the Chief 
Commissioner’s Circular of 1892 appears 
to have been accepted without question. 
According to Birks, J., all that is neces- 
sary to validate a prosecution instituted 
without sanction is to yecord that conceal- 
ment was practised .and then to convict 
under section 19 (f) read with section 20. 
On a question of this kind the views of 
the Executive Government are entitled to 
great respect, but I think the Court is 
bound to examine the question for itself 
and pronounce definitely as to the proper 
judicial interpretation of section 29, It 
is clear, in my opinion, that “any act 
mentioned in clause (f) of section 19” ig 
“an offence punishable under section 19, 
clause (f),” and that, therefore, previous 
sanction is requisite under section 29, 
whether the act is done in such manner 


as to indicate an intention to conceal it 
or not. The only difference is that if 
the act is done in such manner as to 
indicate that intention, the offender is 


liable to higher punishment. 

In order that the question may he de- 
finitely settled, it seems proper to refer it 
to a Bench, and I accordingly refer the 
following question:— 


Is the previous sanction of the District 
Magistrate necessary under section 29, 
Indian Arms Act, 1878, before proceedings can 
be instituted in respect of an act mention- 
ed in clause (f) of section 19 punish- 
able under the first part of section 20? 

Mr. Ginwala, for the Crown. 


JUDGMENT. 


PARLETT, J. The question referred is: 
—Is the previous sanction of the District 
Magistrate necessary under section 29, Indian 


Arms Act, 1878, before proceedings can be . 
(2) 5 Bur. L. R. 171. 
(8) 2 L. B. R. 244 1 Cr. L. J. 742. 
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instituted in respect of an act mentioned 
in clause (f) of section 19 punishable 
under the first part of section 20? At 
the hearing of the reference, the further 
question was added and argued whether, 
if such previous sanction is necessary, its 
absence is a defect fatal to the prosecu- 
tion. Clause (f) of section 19 provides 
that whoever has in his possession or under 
his control any arms, ammunition, or 
military stores in contravention of the 
provisions of section 14 or section 15, which 
prescribes certain licenses permitting such 
possession and control, shall be punished 
with imprisonment fér a term which may 
extend to three years, or with fine, or 
with both.. 

. The parts of section 20 which aye 
material to the present reference ran: ““Who- 
ever does any act mentioned in olause......(f) 
of section 19, in such manner as to in- 
dicate...that such act may not be known to 
any public servant as defined in the Indian 
Penal Code...shall be punished with im- 
prisonment for a term which may extend 
to seven years, or with fine or with both.” 
Section 29 provides that where an offence 
punishable under section 19, clause (P), 
has been comfnitted, no proceedings shall 
be instituted against any person in respect 
of such offence without the previous sano- 
tion of the Magistrate of the District. 
The question is whether the section requires 
the previous sanction to the institution of 
proceedings in respect of an offence punish- 
able not under section 19, but under 
section 20, The words of the section on the 
‘face of them appear to me to show that 
it does not, nordo I see any reason to 
interpret them otherwise than according 
to their plain meaning. 


As indicated by the marginal note, 
‘section 19 renders punishable breaches of 
certain sections of the Arms Act and 
section 20 renders more heavily punishable 
what are called secret breaches of some 
of these clauses. Thus section 20 treats 
certain acts, which by themselves constitute 
offences under section- 19, as offences of a 
graver nature when accompanied by certain 
attendant circumstances, in this case the 
intention of concealment from the public 
authorities. The crimiral law furnishes 
numerous instances of similar provisions, 
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e.g., sections 193 aud 194; 323 and 335; 
879 and 382; 392 and 294; 406 and 408; 
448 and the three following sections and 
many other sections of the Indian Penal 
Code. In such cases though the commission 
of the graver offence includes also the 
commission of one less grave, the graver 
offence is distinct from and is punishable 
more heavily than, and under a different 
section to, the minor offence. Some reference 
was made in the arguments to sections 397 
and 398 of the Indian Penal Code, but 
they appear to me to bear no analogy to the 
sections of the Arms Act now under con- 
sideration, They merely prescribe a mini- 
mum sentence of seven years’ imprison- 
ment to be passed upon an offender con- 
visted of an offence under one of the ses- 
tions 392 to 395 inolusive, when he is 
armed with a deadly weapon, or attempts 
to cause death or grievous hurt, They 
neither create graver offences nor render 
offences liable to an enhanced punishment. 
The offences are punishable under, and 
their maximum penalties are fixed by, 
sections 392 to 395 and in no instance are 
they less than seven years’ imprisonment, 
A first offender who commits robbery by 
day can be sentenced to ten years’ im- 
prisonment, although he is not armed. He 
can be sentenced to no more, however, if 
he is armed, and it appears to me that 
sections 397 and 398 merely ensure that 
if armed he shall be severely punished. 
On the other hand, in my opinion, dis- 
tinct offences ars created by, and are 
punishable under section 20 of the Arms 
Act and such offences cannot be said to be 
punishable under section 19, Section 
29 accordingly does not apply to such 
offences and I would answer the first question 
referred to in the negative. 


The second question should, L think, be an. 
swered inthe affirmative The want of sano- 
tion to the institution of proceedings, when 
such sanction is required, could only be cured, 
if at all, by clause (b) of section 537 of the 
Criminal Procedure Code, as being an 
omission In the proceedings before trial. If 
clause (a) were intended to apply to such 
cases, not only would clause (b) be 
unnecessary and redundant, but the want 
of sanction required by other sections of 
the Criminal Procedure Code, suchas 197, 


. 
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would be a mere irregularity curable under 
section 537, unless it had, in fact, occasioned 
a failure of justice. The very enactment of 
clause (b) clearly shows thatit is the want 
of sanction required by section :95 alone 
which is curable under section 537 ard 
that the absence of sanction required by 
any other provision of law cannot be so 
remedied, To take the contrary view would, 
I think, render almost nugatory the require- 
ments of the law regarding sanction. The 
Legislature has enacted with respect tocertain 
offences that no Court shall take cognizance 
of them or, in the ease of section 29 of the 
Arms Act, that no proceedings shall be 
instituted in respect of them without the 
previous sanction of a specified authority. 
Without such sanctiona Court is not com- 
petent to take cognizance of, or to hold any 
proceedings in respect of, such offences, 
and if it does so, its proceedings, unless 
covered by clause (b) of section 537, are 
entirely without jurisdiction and invalid. 
In my opinion, the absence of sanction, 
when required under section 29 of the Arms 
Act, isa defect fatal to any proceedings held 
without such sanction, 

Taking the two questions referred together, 
my view is that proceedings may be 
instituted against any person under section 
20 of the Arms Act for the secret possession 
of arms in contravention of the provisions 
of section 14 or section 15 without previous 
sanction under section 29. If, however, in 
such a case a Magistrate finds that the 
intention to conceal the possession is not 
made out, he should discharge the accused 
under section 20. Proceedings under section 
19 (f) may then be instituted, if and when 
the necessary sanction thereto is given under 
section 29, 


Fox, ©. J.— I concur. 

Young, J.—1 concur. 
` Twoury, J.—lt was probably the intention 
of the Legislature to confine the operation 
of section 29 to cases in which no conceal- 
ment is practised. Such a restriction is 
commended in the Government Circular of 
1892 as not only “harmless but beneficial.” 
Itis easy to understand that, while allowing 
prosecutions to be instituted freely when 
the’ accused is found to have hidden arms 
or ammunition, the Legislature may have 
intended the district authorities to proceed 
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with more deliberation in eases where the 
arms, etc., are held openly, and where the 
initial presumption of innocence is, therefore, 
much greater. E 

We have to see whether the actual 
provisions as enacted give effect ta the 
above intention. I think Parlett, J., has 
shown that the first part of section 20 
may be regarded as creating a distinct 
offence punishable under the section, and 
that the operation of section 29 may 
lawfully be restricted to offences punishable 
not under section 20 but only under 
sestion.19 (f). It is true that according 
to this view sanction would be necessary 
for a minor offence ,while proceedings could 
be instituted without sanction for a major 
offence which includes such minor offence, 
but I do not think that this anomaly 
need prevent us from adopting the con- 
struction proposed by Parlett, J. I, there- 
fore, concur in answering in the negative 
the first part of the reference. I also agree 
with him in thinking that if sanction is 
necessary under section 29 before the 
institution of proceedings under section 20, 
the absence of such sanction would be a 
fatal defect. 

Answer accordingly, 


PATNA HIGH COURT. 
Croan Reviston No. 210 or 1916. 
July 31, 1916. 
Present:—Mr. Justice Mullick and 
Mr. Justice Jwala Prasad. 
JUDAGI RAUT—Accusep—Peririoner 


versus 


EMPEROR—Opprosite Parry—Rusponpent. 
Penal Code (Act XLV of 1860), ss. 147, 149, 358— 
Bengal Survey Act (V B. O. of 1875), ss. 45, 4, 5, 6— 
Assault on amin deputed by Collector to relay bound- 
aries under s. 46—Offence—Proclamation required by 
s, 6, necessity of. j 
A decrec-holder made an application to the 
Collector to relay the boundaries of certain lands under 
section 45 of the Bengal Survey Act, regarding which 
there was a dispute and which had been previously 
surveyed and settled by a public survey. The 
Collector sent out an amin to do the work, but when 
the amin arrived on the land he was resisted by the 
accused and he andhis men were assaulted with 
lathis. I} was urged on behalf of, the acoused that 
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the amin was acting without authority, as section 45 
of the Survey Act was not applicable to the case: 

Held, (1) that section 45 of the Survey Act is 
couched in the widest terms and all that it 
requires is that the Collector should bo satisfied that a 
dispute exists in regard toa boundary settled in a 
previous public survey, and that, therefore, the depu- 
tation of the amin was legal; [p. 745, col. 2.] 

(2) that the accused were not entitled to resist the 
amin simply because the time which appeared upon 
his warrant had expired before he entered upon the 
lands; and [p. 745, col. 2.] ` 

(3) that the amin’s proceedings being perfectly 
legal tha accused in assaulting him and his party 
wero guilty of offencos under sections 147, 149, and 
353 of the Penal Code. [p. 745, col, 2.1 

Section 45 of the Survey Act does not require that 
an amin in making a demarcation of boundaries 
should previously make a proclamation as required 
by section G6 of the Act. The proclamation required 
by that section refers only to a survey carried on 
under sections 4and 5 of the Act. [p. 745, col. 2.] 


Criminal revision from an order of the 
Officiating Sessions Judge, Muzaffarpur, dated 
the 6th June 1916, modifying that of the 
Deputy Magistrate, Muzaffarpur, dated the 
7th April, 1916. 

Mr. Rajendra Prasad, for the Petitioners, 

Mr. Sultan Ahmad (Deputy Government- 
Advocate), for the Crown, 

JUDGMENT. 


Mouuticx, J—One Madho Lal obtained a 
decree against his lessees, the Kanti Indigo 
Factory, in respect of some lands in -Mauea 
Dumaria. It appears that he apprehended 
trouble in obtaining possession and that the 
tenants in occupation of these lands were 
challenging his right to certain particular 
plots. He accordingly made an application 
under section 45 of the Bengal Survey Act, 
alleging that there was a dispute regarding 
certain boundaries and that as the land had 


been previously surveyed and settled bya. 


publie survey he was entitled under section 
45 toask the Collector to relay the bounda- 
ries. The Collector sent ont an amin to do 
the work, but when the amin arrived he was 
resisted and two men belonging to his party 
were assaulted with lathis, The amin was 
also taken by the neck and thrown ont of 
the land. It appears that a Civil Court 
Commissioner had gone at the same time to 
execute a Civil Court decree. He appears to 
have discreetly stood outside, but a garriwal. 
luh belonging to his party and other men 
went to the rescue of the Civil Court amin 
and were also assaulted with lathis. The 
present proceedings were then instituted, 
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“with the result that the petitioners before 


us have been convicted under sections 147 
and 353 read with section 149 of the Indian 
Penal Code to rigorous imprisonment for 
six months. 

The present Rule was issued, firstly, on the 
ground that the amin was acting without 
authority and secondly, on the ground that 
the sentences were too severe. 


Now with regard to section 45 of the 
Survey Act, itis urged that that section is 
not at all applicable. Now reading that 
section as it stands, it is quite clear that 
itis couched inthe widest terms and that 
all that it requires is that the Collector 
should be satisfied that a dispute exists in 
regard to a boundary settled in a previous 
public survey. Those conditions were satis- 
fied in the present case and, therefore, the 
deputation of the amin was perfectly legal. 


Then ib is urged that the amin should haye 
issued a proclamation before proceeding upon 
the land as required by section 6 of the 
Survey Acti Now although the latter part 
of section 45 states that an amin in making 
the demarcation shall have all the powers 
conferred by section 6, it nowhere says that 
he shall previously make a proclamation as 
required by that section. In my opinion, the 
proclamation required by that section refers 
only toa survey carried on under sections 4 
and 5 of the Act. Then it is also urged that 
the amin showed a notice to the petitioners 
in which it was stated that the survey was 
to be completed by the 27th June 1915, and 
as the ocourrence took place on the 28rd 
December 1915 he had no authority to 
enter upon the land. The law apparently 
did not require the amin to show any notice 
to the petitioners. Ib appears to bea fact 
that the original time allowed was extended 
by the Collector and that the amin was 
within his authority. 


The petitioners were not entitled to resist 
the .amin simply because the.time which 
appeared upon his warrant had expired, 
There is, therefore, no legal flaw in the 
amin’s proceedings. The only other con- 
sideration which has been pressed upon ug 
is that the sentenceis too severe, but having 
regard tothe fact that the petitioners were 
opporing not only the Revenue Authority but 
also the Civil Authority, I cannot admit that 


746 

MEBRA V. EMPEROR. 
the sentences are too severe, It appears also 
that subsequently in February 1916 when 
the Civil Court did give possession to the 
decree-holder, it was necessary for the decree- 
holder to take the precaution of being 
accompanied by an armed Police force. The 
-proper course for the petitioners, if they were 
dissatisfied with the amin’s proceedings or 
if they thought that in execution proceedings 
between the decree-holder and the factory to 
which they were no parties it was incom- 
petent for the amin to demarcate their land, 
was tago to the Civil Court and to lay an 
objection, They certainly took a very great 
risk in attacking the Revenue and the Civil 
_Authorities simply for the reason that they 
“were not parties to the original suit. More- 
over so faras the amin was concerned, he 
‘could not possibly have given possession and 
the petitioners were in no way damnified by 
his acts. The result is that the conviction 
‘and sentences should, in my opinion, be 

affirmed and the application rejected. 


. JWALA PRASAD, J.—I agree with the 
orders proposed by my learned brother. 


Rule discharged. 


LOWER BURMA CHIEF COURT. 
CRIMINAL APPEAL No. 1184 or 1916. 
January 17, 1917. 

Present:—Mr. Justice Parlett. 
MEERA AND ANOTHER—ÅCCUSED— 
APPELLANTS 
VETSUS 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 420, 489 4— 
Cheating—Counterfeiting coins, ingredients of. 

Where one person represents to another that he is 
in a position to counterfeit currency notes, without 
any intention of trying to counterfeit, and thus 
induces that person to advance money, the offence of 
cheating under section 420, Penal Code, is com- 
plete but a charge under section 489A, Penal 
“Code, cannot stand. [p. 748, col. 2; p. 749, col. 1.] 

There is no authority for the proposition that a 
charge of cheating cannot be based upon the inten- 
tion of not performing a promise non-fultilment of 
which would not constitute a cause of action in a 
“Civil Court. [p. 749, cols. 1 & 2.) 

Emperor v. Jam Hira, 15 Ind. Cas. 7£3; 14 Bom. L. 
R. 503; 18 Cr, L. J. 621, referred fo. 
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Appeal from the order of the Sessions 
Judge, Myaungmya, dated the 25thNovember _ 
1916, passed in Sessions Trial No. 74 of 
1915. 

JUDGMENT. — I regret to say that neither 
the Magistrate nor the Sessions Judge has 
dealt with this case with the care which 
is tobe expected from them. I refer more 
especially to the loose and inaccurate way 
in which certain of the exhibits were dealt 
with, and the failure to call for the most 
important evidence in the shape of entries 
made in note books or on paper by 
certain of the witnesses, and in Police Re- 
gister No. 9, Had’ the accused’s state- 
ments on certain points been other than 
they are, it is quite possible that the 
failure to deal properly with these points 
inthe case might have led to its partial, 
if not complete, breakdown. 

The main facts of the case are simple 
and clear. The accused are Chulzas, 
Meera a resident of Kyaiklat and Ardam 
of Insein near Rangoon. Maung Po Myit, 
a trader of Kyaiklat, aged 43, was ap- 
proached by Meera, whom be had known 
for thirteen years, with a scheme which would 
improve the finances of them both. Meera 
said he knew a saya who could counter- 
feit currency notes, and asked Maung Myit, 
if he could find some one ready to advance 
Rs, 3,000 or Ra. 4,000, to introduce him. 
Maung Myit said he would look for some one 
to provide the money. He accordingly 
went to Maung Pyan, a schoolfellow 
of Meera’s who for fifteen years has been 
clerk in the Township Office at Kyaiklat. 
it was that Maung Myit 
accompanied Meera to Rangoon to see 
the saya, There they met Ardam who 
demonstrated, as Maung Po Myit believed, 
his ability to make ẹ& note for Rs, 100. 
Ardam purchased some chemicals, potas- 
sium cyanide and nitrate of sliver as sub- 
sequently appeared, procurable from any 
photographic chemist, probably for a few 
rupees, and some paper of the most 
ordinary kind and worth at most a few 
annas. He stuffed Po Myit up that he 
had paid no end for these, and Po Myit 
took it all in. The two accused and 
Po Myit returned to Kyaiklat, and it was 
arranged to demonstrate the process of 
note making to Maung Pyan the next 
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day and on 21st July this was done with 
2 ten rupee note, and Maung Pyan was 
fully persuaded he had seen one made. That 
day he wrote to the Deputy Commissioner 
describing what he had seen (Exhibit A.) and 
as a result Sub-Inspector of Police Po 
Shein was told off to deal with the 
case. Maung Pyan wished to see that 
the accused could also make a note of 
Rs. 100 and they promised to show him 
that they could, and it was arranged 
that they should hire a house for the 
purpose. They did hire a room but 


eventually it was decided safer to make . 


the demonstration in Meera’s house. When 
Maung Pyan said he wanted to see a 
Rs. 10C note made, the accused asked him 
if he had got the money they wanted. 
He said that so far he had only got 
about Rs. 1,800 but he hoped to get 
the rest. The acoused told him to be 
ready with if in two or three days. 
The arrangement to domonstrate was then 
made. Po Myit accompanied Meera to 
his house and the latter said he needed 
Rs. 40 more, in order to buy a Rs. 100 
note. Po Myit went to tell Maung Pyan 
this and found Po Shein with him. Po 
Shein handed over four 10-rupee notes, 
he and Maung Pyan both noting the 
numbers, viz, 09469, 85636, 34964 and 
58013. Po Myit handed them to Meera 
in Ardam’s presence. Po Shein and Maurg 
Pyan ought to have been made to produce 
their note books, but were not. Even- 
tually on 25th July the demonstration to 
Po Myit and Maung Pyan took plase in 
Meera’s house and both these simpletons 
believed they had seen a perfect counter- 
feit Rs. 100 note produced under their 
eyes. When the process was to all intents 
and purposes ` complete, Po Thein and a 
search party raided the house and took 
possession of a number of articles pro- 
duced in Court. The only importent 
ones are chemicals, including potassium 
syanide and silver nitrate; scissors; paper; 
camel hair brushes and. glass plates; and 


a piece of wax cloth, or apparently 
American cloth. In the Magistrate’s Court 
was also produced, among the exhibits 


all of which were loosely sworn to, as 
found at the search, another important 
item, tiz, a leather -strap; there is no 
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reference to this eghibit in the Sessions 
Court list and no explanation of the 
omission. Neither the American cloth nor 
the strap appears either in the searah list, 
Exhibit G, or in the first information 
report lodged on the same day, Exhibit B. 
Register 9 is not produced to show 
when or how they reached the Police. 
As the record stands, it cannot be held 
proved that these two articles were actual- 
ly found at the search of Meera’s house 
and in view of Ahoke’s evidence (Exhibit 
(1) the omission to prove it might have 
become vitally important, had Ardam denied 
any purchase at all from Ahoke. 

In Meera’s coat pocket hanging in his 
house were also found 10-rnpee notes 
Nos. 09469, 65636, and 34864. These are 
entered in the search list and first in- 
formation report and despite the sub- 
sequent disappearance of these notes owing 
to the gtoss misconduct of Sub-Inspector 
of Police Tha Aung, who if is surprising 
to find at the trial four months later 
still retained in the Police force in the 


same rank, I see no reason to doubt 
these notes were so found. The ward 
headman says he himself checked the 


numbers with those Po Shein already had 
in his note-book; again it was of the utmost 
importance that that note-book should have 
been produced; and again had Meera’s state- 
ment been other than it is, the failure to have 
it produced might have had grave consequenses 
to the case. The accused have been con- 
victed alternatively under section 489A in 
respect of counterfeiting the Rs. 100 note 
or under section 420 with cheating in res- 
pect of the Rs, 40. I will-deal with the 
former section frst. The conviction under 
section 489A cannot stand, unless it is prov- 
ed that the accused were performing the 
process or part of the process of counter- 
feiting a note. It is perfectly clear to me 
that they did nothing of the kind. The 
process described by the witnesses is briefly 
as follows:—A sheet of paper was laid ona 
glass plate and painted over with a solu- 
tion of nitrate of silver. This sheet of 
paper was similar to a number of others 
produced, which are the size of a currency 
note, but bear no other resemblance of 
the faintest kind to the paper on which 
notes are engraved; there is no sort of 
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water mark, and the texture and edges 
are not the least like those ofa currency 
note, Thereupon this sheet of paper was 
placed, face upwards, on a genuine note, 
and a piece of glass laid on top of it and 
the whole was exposed to the sun. The 
note soon exhibited stains. After a time 
the top glass and note were removed and 
below them was found another note, deeply 
stained but otherwise apparently genuine. 
A paint brush dipped in some chemical 
was applied to 
numbers of this note, ostensibly for the 
purpose of altering it: the note was replac- 
ed between the glasses and in one instance 
sunned again and in the other rolled up 
in cloth and sedled. When examined the 
last digit had increased by one “but was 
not very distinct.” The last process was 
to wash the note—svidently in a solution 
of potassium’ cyanide—which removed the 
stains of nitrate of silver and left a per- 
fect note. I may add that Maung Pyan’s 
faith that the Rs. 100 note was in fact a 


the last digit of the’ 
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new production was aided by his belief. 


(a) that it had never been folded and (b) 
that two of its edges were smooth. The 
note Exhibit E in the Sessions trial has not 
only ‘been clearly folded in four but—and 
this is significant—in identically tbe same 
manner as the admittedly genuine “original” 
Exhibit F. Moreover both E and F have 
one smooth edge only—indeed are identical 
in this respect too. There is not a particle 
of evidence that Exhibit E is counterfeit, on 
the contrary there is not the smallest doubt 
it is genuine,-and that the processes gone 
through. were merely a transparent hoax 
practised upon these two eredulous Burmans. 
The -Sessions ‘Judge suggested that at some 
stage of the process the genuine note Exhibit 
E was substituted for the sheet of paper. 
To my mind it is quite clear that it was 


done ina simpler manner than that. Exhibit 


F “the ‘original” is No.~"2-03702, Exhibit 


E the psendocopy is now (and clearly 
dlways has been) No, = 203708. In’ the 


case of the 10-rupee note we are told 
the “original” bore a number ending in five 
and the “copy” eventually bore the same 
number endingin six. Ergo the first desidera- 
tam for doing the trick suacessfully was 
two genuine notes bearing consecutive num- 
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bers: it was necessary then to pretend to 
alter only one digit. A touch of gum 
along the edges would enable note 03702 
below it to be handled as to all appear- 


‘ances one note bearing the lower number, 


and as such to be placed over the saturat- 
ed sheet of paper. The lower note, 03703, 
would become (as it is) more deeply stained. 
and the moisture would separate it from— 
if it ever adhered to.—No. 03702. The 
glass and 08702 being removed, an obvious, 


.though very discolared, note would be seen 


below it. The excitement of this dis- 
covery and the pretence of painting in a 
new number would enable even an -unskilful 
rogue to get rid of the stained paper beneath 
without dupes noticing it. Then -wash the 
uote and the whole is done. J have very little 
doubt that to all intents and purposes that 
is just what was done. There was no counter- 
feiting. There was no part of any process 
which could have ended in producing a 
counterfeit, at any rate, a counterfeit worthy 
of the name. There was no intention of 
trying to counterfeit. The conviction under 
section 489A cannot stand, and is set aside. 
The two notes Exhibits © and F will be 
confiscated and credited to Government. 
The order as to the other exhibits may 
stand, 


Now as to the Rs. 40 which Po Myit 
says he handed to Meera. Ardam admits 
having bought goods from Ahoke-with a 10- 
rupee note which he got in trading. Ahoke 
swears to his having bought things fram 
him a little more than one and a half. months 
before , 13th September, 2.6,, towards, the 
end of July. He produced to the Polica 
some time after 25th and before 29th July 
four 10-rupee notes he had got in the 
course of business, one of them from 
Ardam. Among.them was No. 58013.. 


: Unless Po Shein and’ Maung Pyan have 
committed the grossest perjury, this is: one 
of the notes Po.Myit handed to Meera-in 
Ardam’s presence. I am satisfied that it 
is. As to the other three, . Meera admits 
three 10-rnpes notes were found in. his 
posket. Their numbers are clear from the 
search list and first information : report, 
Unless these are fabricated and Po Shein 
and Maung.Pyan are gross perjurors, it 
is clear that he got them from Po Myit. 
To the Magistrate he declined to say 
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where he got them. In the Sessions Court 
on, 28rd November he said Maung Myit 
came to him and he changed them for him. 
The next day his witness Mohamed Gani 
said Saya Myit, a prosecution witness, bad 
so changed them, and that he had dis- 
appeared after giving evidence before the 
Magistrate. I think this is probably an 
afterthought advantage being taken of 
Saya Myit’s non-appearance. Neither he 
nor Po Myit was cross-examined in the 
lower Court. This witness signed five 
sheets of Exhibit G as Saya Myin, which 
appears to be his proper name. I think 
probably Meera meant to say he got these 
notes from Po Myit, bnt for cash. Anyhow 
Iam satisfied he did get them from Po 
Myit. They were given for the par- 
pose of making up the account neces- 
sary to get a Rs.100 note, and were 
evidently not used for that purpose, nor 
were: intended to be so used. There 
was clearly deception, the deception was 
fraudulent, and there was clearly wrongful 
gain tc the accused. The ingredients of 
an’: offence under section 420, therefore, 
appear to be all there. It has been 
argued, however, that as the promise 
which induced the delivery was to counterfeit 
a ‘note, an act forbidden by law, the 
deception practised, vzz., the making of such 
a promise with no intention of fulfilling 
it, does not bring the case within the 
definition of cheating. The argument is 
ingenious and derives some support from 
. the case of Emperor v. Jani Hira 
(1), in which there are some remarks 
which lend colour to this view, It is 
clear, however, that the conviction in that 
case could not be sustained and was set 
asidé because there was no evidence to 
show that there was any fraudulent or 
dishonest intention on the part of the 
accused at the time she took the money 
from the complainant. On the other hand, 
it was most probable that at that time 
she intended to carry out her agreement and 
only changed her mind later. It appears 
to me, therefore, that that case is not an 
authority for the proposition that a charge 
uf cheating cannot be based upon the 


(1) 15 Ind, Cas. 799; 14 Bom, L. R. 503; 13 Cr. L, 
d. 521, 
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intention of not performing a promise 
non-fulflment of which would not constitute 
a cause of action in a Civil Court. It 
is easy to imagine extreme cases in which 
a prosecution for cheating could not 
conceivably be instituted, but the present 
is not one of them, and as I said above, 


‘I consider the necessary ingredients of the 


offence are present even in the bare circum- 
stances under which the Rs. 40 was handed 
over. But it is necessary and proper to 
take a wider view of the case than that 
and to consider all its circumstances, Here 
we have two cunning rogues plotting 
together and playing persistently upon the 
credulity of a couple of fools, even openly 
spending a 10-rupee note they pretended 
to have manufactured under Po Myit’s 
very eyes. And the avowed object of all 
this was to get Maung Pyan to hand them 
over the handsome sum of Rs, 3,000 or 
Rs. 4,000; he was asked for it not once, 
but often, and just before the final and 
fatal demonstration he was told to find it 
in two or three days. Had he done so; can 
it be doubted that Meera and Ardam would 
have speedily disappeared from Kyaiklat, 
toseek flats elsewhere? If matters had 
gone no further than the last demonstra- 
tion and the repeated demands, it seems 
to-me that an attempt to commit an offence 
under section 420 would have-been complete. 
But they did go further: ‘the bleeding had 
begun, though by a pinprick only, and 
Rs. 40 had been extracted, and this was 
all in pursuance of the great main plot 
to find a victim and suck him dry under 
dazzling promises of immediate wealth 
for both parties. In this view I consider 
not only the conviction under section 420 
but the sentences passed are justified and 
I dismiss both appeals. 


Appeals dismissed, 
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PATNA HIGH COURT. 
Criminat Revision No. 276 or 1916. 
š November 15, 1916. 
Present:—Sir Edward Chamier, Krt., Chief 
Justice, and Mr, Justice Sharfuddin. 
PHAGU SAHU AND ANOrHER—ÅCCUSED— 
PETITIONERS 
: versus 


EMPEROR-—-UOMPLAINANT— OPPOSITE PARTY, 


Criminal Procedure Code (Act V ef 1898), 3s. 4 (h) 
200, 687-—Conplaint, ‘committal sheet? issued by 
Superintendent, Salt Revenue Department, whether 
amounts to—Failure to examine  complainant— 
Trregt larity. - s 

A “committal sheet” signed by a Superintendent of 
the Salt Department and sent toa Magistrate, setting 
out the date and particulars of an offence under the 
Salt Act, the names of the accused persons, and the 
names of the witnesses, and containing a definite 
request tothe Magistrate to summon the witnesses 
and try the accused for the -offence set out in the 
sheet, is a complaint within the meaning of section 
4 (h) of the Criminal Procedure Code. [p. 750, col. 2.] 

The failnre of a Magistrate to examine a com- 
plainant on oath under gection 200 of the Criminal 
Procedure Code before issuing process is an irregu- 
larity, but unless it is shown that the accused has in 
any way been prejudiced by the irregularity, it 
would be covered by section 537 and a conviction 
would not be set aside merely on the ground of such 
irregularity. [p. 751, col. L] ` 

Criminal revision against an order of the 
Sessions Judge, Gaya, dated the 9th Septem- 
ber 1916, confirming that of the Sub- 
Divisional Magistrate, first class, at Jehan- 
abad, dated the’ 2nd September 1916. 

Mr. Baikuntha Nath Mitter, for the Peti- 
tioners. 

Mr, Manuk (Government Advocate), for 
the Crown. pat 


JUDGMENT.—This is an application by 
two persons, Phagu Sahu and Chedi Sahu, 
who were convicted by a Magistrate of 
offences under section 9 (b) of the Indian 

‘Salt Act, 1882, and were sentenced, Phagu 
Sahu in view of a previous conviction to 
six months’ simple imprisonment and Chedi 
Sahu to two months’ simple imprisonment and 
a fine of Rs. 500 or one month more. They 
appealed to the Sessions Judge of Gaya, who 
confirmed the order of the Magistrate. 

In this application for revision two 
grounds have been taken, namely, that the 
evidence does not justify a conviction and 
secondly, that the Magistrate had no 
jurisdiction to try the case inasmuch as 
he failed to examine the complainant. 
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As regards the first ground it is suff- 
cient to say that there is evidence which, 
if believed, fully justifies the sonviction 
of the applicants. The evidence is set 
out at considerable Jength in the Magis- 
trate’s order and is summarised in the 
Sessions Judge’s order. We see no reason 
for differing from the conclusions which 
have been arrived at by the two Courts 
below. | i ; i 

On the second question it was suggested 
at one time that there was before the 
Magistrate no complaint at all, that be really 
took cognizance under section 190 (c) of 
the Code of Criminal Procedure, and that, 
therefore, the Magistrate ought to have 
informed the accused that they were entitled 
to have the case tried by another Court. 

The case was instituted in the manner 
which appears to be usual in such cases. 
What is called a “committal sheet” signed 
by. a Superintendent of the Salt Departmert 
was sent to the Magistrate. This sheet 
sets out the date of the alleged occurrence, 
particulars of the offence, the names of 
the accused persons and the names of 
the witnesses which the prosecution proposes 
to call, and contains a definite request to 
the Magistrate to summon the witnesses 
and try the accused for the offences set 
out in the sheet. This procedure appears 
to be authorised by paragraph 12 of what 
are described as “instructions issued by 
the Commissioner of Salt Revenue for the 
guidance of officers of the Salt Revenue 
Department.” lt is suggested by the 
learned Government Advocate that these: . 
instructions are subsidiary rules made 
under rule 64 of the rules mace by the 
Governor-General-in-Council, Itis unneces- 
sary for us to consider whether the Com- 
missioner had authority to prescribe such 
a mode of bringing cases before the Courts, 
or whether the so-called instructions are 
really justified by rule 64 of the rules 
made by the Governor-General, for there 
can be no doubt that the committal sheet 
is a complaint within the meaning of that 
word as defined in section 4 of the Code 
of Criminal Procedure. It appears to us 
that on receipt of that complaint the 
Magistrate should, in compliance with 
section 200 of the Code of Criminal 
Procedure, have examined the complainant 
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on oath before issuing processes. He did 
not do so but issued processes at once. At 
an early stage of the proceeding the 
accused pleaded that the Magistrate had 
no jurisdiction to try the case. It is now 
suggested that this plea was intended to 
mean that the Magistrate had no jurisdic- 
tion because he had failed to examine the 
complainant on oath. The record does 
not bear out this suggestion, It appears 
that for some other reason the accused 
intended to plead that the Magistrate 
had no jurisdiction to try the case. The 
witnesses for the prosecution were examined 
and cross-examined şb great length. All 
the witnesses named by the accused were 
called and examined and cross-examined 
and there was the fullest possible trial 
of the case. It has not been suggested 
that the accused have in any way been 


prejudiced by the failure of the Magis- 
trate to examine the complain- 
ant. The learned Vakils for the appli- 


eants have been unable to refer us to 
any case in which a Court has, in similar 
circumstances, set aside a conviction on 
account of failure of the Magistrate to 
examine the complainant and when the 
complaint was made. On the other hand, 
we have been referred to two cases in 
which the Courts declined to set aside 
the conviction on such a ground as this 
where the accused was not prejudiced 
by the failure of the Court to comply 
with the procedure prescribed. There was 
no doubt a serious irregularity in the pro- 
ceedings of the Magistrate but inasmuch 
as the accused were not in any way 
prejudiced by that irregularity it would, 
we think, be wrong to set aside the 
conviction on that ground. In our opinion 
the sase clearly comes under section 
587 of the Code of Criminal Procedure. 
The only question which remains is the 
propriety of the sentences which have been 
awarded. One of the accused Phagu Sahu 
had been convicted previously under the 
same Act of a similar offense and there 
is certainly no ground for reducing the 
sentence passed upon him. The other 
accused Chedi Sahu is the general agent 
of Phagu Sahu. 
two months’ simple imprisonment and to 
pay a fine of Rs. 500. Considering the 
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scale on which the operations of the 
two accused have been carried on, we see 
no ground for interfering with the sentence 
passed upon him. This application is dis- 
missed. 

Application dismissed; Rule discharged. 





PUNJAB CHIEF COURT. 
CRIMINAL APPRAL No, 367 or 1916. 
June 26, 1916. 

Present:—Sir Donald Johnstone, Kr., Chief 
Judge, and Mr. Justice Broadway. 
MAMMUN AND OTHERS — Convicrs— 
APPELLANTS 
VErSUS 
EM PEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 97, 99, 108, 300 
Excep. (2)—Defence of property, riyht of, extent of ~ 

Murder. 

Accused, who were armed with chiaris and dangs, 
altacked two persons who were cutting the former’s 
rice crop, one of whom was killed on the spot as 
a result of the repeated blows dealt to him on thd 
head by the accused: . 

Held, (1) that the accused had exceeded their righ 
of defence of property; Tp. 754, col. 1.] 

(2) that in causing violence to the deceased they 
were not acting in good faith; [p 754, col. 1.] 

(3) that they intended to cause more harm than 
was necessary; [p. 754, col. 1.] 

(4) that they intended to cause such bodily injury 
as was likely to result in death or of a kind sufficient 
in the ordinary course of nature to cause death; [p. 
754, col. 2.] 

(5) that, therefore, they were guilty of murder. [p, 
754, col. 2.] i = Lp 

Appeal from the order of tbe Sessions 
Judge, Lahore, dated the 18th April 1916, 
convicting the Appellant. 

Messrs. Oertel and Dhanraj Shah, for the 
Appellants. 

Messrs. B. Bevan Petman, for the Govern- 
ment Advocate, for the Respondent. 

JUDGMENT.—The five persons noted in 


the margin were sent up to the Honorary 


e as Magistrate, first class, 
ee ae Lahore, charged with 
wab, Umar. the murder of one 

Arur Singh, a sixth 
suspect, Narain Singh by name, not having 
fallen into the hands of the Police, 
and these five persons were duly com. 


mitted for trial under section 302, Indian 
Penal Code, After a careful trial the 
assessors were unanimous in holding all the 
accused guilty, and the learned Sessiong 


752 


MAMMUN V. HMPEROR, 


Judge, agreeing with the assessors and 
finding no extenuating circumstances, con- 
victed all of the accused and sentenced 
them all to death. They have appealed, 
and we have to consider the case also 
under section 374, Criminal Procedure Code. 

We have heard the case argued for 
appellant Narain Singh, caste barber, age 
thirty, by Mr. Dhanraj Shah, and for the 
four Teli appellants by Mr. Oertel, and, 
after giving all due weight to their argu- 
ments, we are disposed to agree with the 
lower Court that all five appellants were in 
the affair and co-operated in the killing of 
Aror Singh. Having explained how we 
have arrived at this conclusion, we will 
proceed to state our view as to what 
offence was committed and how it should 
be punished. 


That the’ unfortunate victim was killed 
by acts of brutal violence is clear from 
the medical evidence, P. W. No. 14, for the 
post mortem examination discloses at least 
six distinct fractures of the bones of the 
skull, five incised wounds of head and face, 
five contused wounds of face and bruises 
on` legs, while the Doctor’s opinion is that 
Geath was either instantaneous or occurred 
within an hour or two. The questions 
for us, therefore, are whether the appellants 
ave the offenders and, if so, in what circum- 
stances they committed the offence. 

There are difficulties in the case, but we 
have arrived at the following conelusions:— 

(a) that the Telis had a strong motive for 
injuring Arur Singh deceased, inasmuch as, in 
revenge for Nawab appellant’s having stolen 
the buffaloes of deceased and his brother 
Fauja Singh (P, W. No. 2), these two burned 
„the rick of Ladhu Feli (maternal uncle of two 
of the appellants), who was really one of the 
offenders but was not committed, and were 
acquitted when prosecuted immediately before 
the murder; 


(b) that appellant Arjan Singh had also a 
strong motive for injuring deceased and 
Fauja Singh, inasmuch as—(z) there was the 
quarrel over the abducted woman Mihro 
alias Prem Kaur, (ii) the appellant actually 
caught deceased and Fauja Singh in the act 
of cutting his and Narain Singh absconder’s 
rice crop and so, with the help of the Telis, 
set upon them; 
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(c) that the assault was witnessed by 
several persons, whose statements, though 
showing some differences, seem to us to leave 
no reasonable doubt as to tke presence and 
participation of each and all of the appellants, 
not to mention Narain Singh and Ladhu. 


Fauja Singh made the firat report, in 
which he failed to name Arjan Singh 
appellant, and Narain Singh absconder, as 
among the assailants. Much capital has 
been made out of this in argument, but, in 
our opinion, the omission is fully explained. 
Fauja Singh wanted to keep concealed the 
fact that he and deceased were stealing the 
rice when attacked, and he perhaps also, as the 
Sessions Judge points out, may have wanted 
to keep the quarrel over Musammat Mihro 


_out of sight, and this made it almost necessary 


for him to leave out Arjan Singh and 
Narain Singh. But when Fauja Singh's 
companions at the thana at once named those 
two as well a3 the Telis, Fauja Singh saw 
that concealment was impossible and so 
amended his statement then and there, say- 
ing he had forgotten to take those two names. 
In Court he says hedid name them, but the 
Police by mistake left them out. Knowing the 
characters of such men as Fauja Singh, we 
have no hesitation in finding that he inten- 
tionally left ont the names at first, and that 
he spoke the truth later when he named 
them. We may also note here that 
the lower Court is certainly right in its 
reasons for holding that deceased and Fanja 
Singh cut the rice, and that it is net true that 
the accused cut it after the murder in order 
to fabricate extenuating cirenmstances. How 
could they have cut a considerable area in the 
presence of the eye-witnesses and of the 
lambardars and others, who soon appeared 
on the scene? 


The other eye-witnesses were Phula Singh, 
Kesar Singh, Raushan and Bahadur Singh 
(P. W. Nos. 3 to 6), while Karam Chand 
(P. W. No. 7) says he met the six murderers 
(including Narain Singh) coming away from 
the spot, calling out that they had “settled” 
with Arur Singh. The learned Sessions 
Judge has, rather unnecessarily as we think, 
discarded Karam Chand’s evidence. We do 
not think the matter of his lease of Musammat 
Mihro’s land is any reason why he should 
perjure himself, and his story is by no means 
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an improbable one; and it should be borne in 
mind that he was named in the first report 
and wasexamined ab once. As to Raushan, 
he isa Muhammadan, and we have little doubt 
that he has been won over by the Telis, and 
‘thus induced to say that only Arjan Singh 
and Narain Singh beat the deceased, and 
the evidence of Phula Singh, Kesar Singh 
and Bahadur Singh, added to that of Fauja 
Singh, seems to us very strong. In that 
evidence, which, we may say here, has not 
been discredited inany way, there is one 
-point which appears to usstrongly toestablish 
its truth, and thatis the way in which it 
deals with the assailant Ladhu and with 
Fauja Singh himself. ‘Phula Singh says he 
-did not see Fauja Singh at all, and does not 
mention Ladhu. Kesar Singh also does not 
name Ladhu and says he merely heard 
Fauja Singh’s voice as the latter ran towards 
the village. Bahadur Singh says he saw 
Ladhu strike deceased, and then pursue 
Fauja Singh towards the village. These so- 
called discrepancies are pointed out by 
Counsel for the appellants as weakening the 
case for the Crown, but in reality the 
depositions hang remarkably well together. 
Bahadur Singh saw the affair from the 
beginning and entirely agrees with Fauja 
Singh who also says that, after the first 
attack by Ladhn on deceased, Ladhu turned 
towards Fauja Singh and pursued him. In 
the darkness both would very soon be out of 
sight, and hence the evidence of the other 
eye-witnesses, who did not see Ladhu or 
Fauja Singh. If these werefalse witnesses, 
we think the temptation to pretend they 
. saw Ladhu would have been overpowering. 

As regards the motive actuating the Telis, 

we need not refer-in detail to the evidence. 
. It is sufficient to point to the statement 
to the Committing Magistrate of ap- 
pellants Mammun (page 19, last line), 
Mohsri (page 20, line 47) and Nawab (page 
21, line 42) and Umar (page 22, line 38), 
‘and the evidence regarding Arjan Singh’s 
grudge and the theft of rice on the night is 
- overwhelming. 

Counsel have put forward a few matters, 
which we think we should notice here. It 
is said that Nawab’s part in the affair, he 
being a mere lad, has been much exaggerated, 
and that he never made any admissions to 
the lambardar and others of having beaten 
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deceased. Nodoubt he is young, but the 
lower Courts do not seem to have observed 
that he was so immature as to be unlikely 
to have taken an active part; and as to his 
being sent by the others to report that 
they had caught and beaten a thief, viz, 
Arur Singh, we can see no improbability 
in the tale. It is possible that -by the time 
Nawab was despatched the offenders did 
not realise Arur Singh was dead, and, if 
they thought they had merely given him 
a thrashing, the message entrusted to 
Nawab was an extremely likely one. This 
also answers another criticism of Mr. 
Oertel’s, namely, why were Nawab and Umar 
not arrested till next day? On Nawab’s 
report no one realised the gravity of the 
affair, and, when the death of the victim 
became known, Nawaband Umar made them- 
selves scarce, 

It is also pointed out that the first report 
gives l A, M. as time of occurrence, while the 
evidence talks of 9 r.m. and 10 r. m. For 
some reason we cannot ascertain, Fauja Singh 
put the hour on, but we cannot ses that this fact 
really discredits the proseention as a whole. 

Again in the first report Fauja Singh 
says the offenders fled when they saw 
witnesses approachiug, but this was merely an 
effort of imagination or incorrect hearsay, 
and is of no importance. 

Our attention was also drawn to P. W. 
No. 10, Sundar Singh lambardar, who, after 
fully supporting the prosecution in the Com- 
mitting Court, told an absurd story tv the 
Sessions Judge abont Fauja Singh’s coming 
and saying he did not know who the 
murderers were and Nawab’s saying merely 
“we” had beaten Arur Singh, Clearly this 
witness is attempting to save Arjan Singh, 
his fellow Sikh. : 


Mr. Oertel also strives to shew, by 
reference to Jowala Sahai v. Emperor (1), 
that the evidence of what Nawab said is 
mere hearsay and so inađmissible. The 
matter is not important, as the evidence is 
ample without it, but we may say that in 
our opinion, certainly as regards Nawab bim- 
self, the evidence is noć hearsay. 

We turn now to the question of the 
offence disclosed. We have been referred 


(1) 27 Ind. Cas 66484 P.R, 1914 Crs 16 Cr. G J. 
184 226 P. L. R. 1915, ; 
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to Bag v. Emperor (2) and Baij Nath Dhanuk 
v. Emperor (3), but each case bas to be 
decided on its own merits. The distinc- 
‘tion between this case and Bag v. Empercr 
(2) is so clear that it affords no guidance 
whatever: there the deed was done inthe 
dark, here in moonlight; there only two 
blows fell on the head, here ten; there 
the stick used was found not formidable, 
here we have chhavis and dangs. In our 
opinion, the appellants had a common obiect 
and thus we need not stop to consider 


who struck which blow. One thief 
fled at once, and the other also fled, 
neither .showing fight; and, therefore, 


exception 4 to section 3C0, Indian Penal 
Code, cannot be invoked. As regards the 
right of private defence of property which 
is urged in argument, we have to consider 
sections 27, 99 and 103 of the Code. The 
restrictions of the right as seb forth in 
section 97 and section 103 are to be found 
in section 99, and the paragraph we are 
concerned with is the fourth—no more 
harm may be inflicted than is necessary 
for the purpose of defence. In the present 
case, it is manifest that it was not necessary 
for six or seven heavily armed men to kill 
Arur Singh, or even to cause him very 
serious injury, in order to prevent theft 
of the rice; and we have to look next at 
exception 2 to section 300, and have to 
ask ourselves the questions— 

Fust, have the appellants 
their right of private defence? 

Secondly, if so, in using violence to Arur 
Singh did they act in good faith, though they 
exceeded their right? 

Thirdly, did they act without pre-medita- 
tion? 

Fourthly, had they no intention of doing 
more harm than was necessary? 


exceeded 


If the exception is to be applied, the 
last three questions must be answered in 
the affirmative. The answer to the first 
we have already given. We find it impos- 
sible to hold that the appellants did not 
interd to canse mere harm than was 
necessary, and tlis corclusiin involves a 
negative answer to the second question 


(2) 29 P. R. 1902 Cr; 2 P. L. R. 1903. 
(3) 1 Ind. Cas. 973; 36 ©. 296; 13 C. W. N. 677; 9 
Cr. L. J, 443. 


also. It seems to us idle for any one to 
contend that in the continued beating 
of Arur Singh about the head, after he 
was down, they intended merely to render 
him hors de combat and unable to steal 
rice or to escape. We think they intended 
to cause such bodily injury as they knew 
to be likely to result in death, or, at the 
least, to cause bodily injury of a kind 
sufficient in the ordinary course of nature 
to cause death. 


In our opinion, therefore, the offence 
committed by all five appellants was 
murder punishable under section 302, 
Indian Penal Code, but, inasmuch as 
there was some provocation and no pre-medi- 
tation, we think the extreme penalty is 
not called for. We, therefore, accept the 
appeals, upholding the convictions, and 
reduce the sentences to transportation for 
life in each case. 

Appeals accepted; Sentences reduced. 


PATNA HIGH COURT. 
Crimtvat Revision No. 13 or 1916, 
Angust 30, 1916, - 
Present:—Mr. Justice Roe, 
SUKHDEO SINGH—Putitioner 
VETEUS 
Tur DISTRICT MAGISTRATE or 
MUZAFFARPU R-—Oprosite PARTY. 

Criminal Procedure Code (Act V of 1698), s. 195 (7) 
—Sanction to prosecute~ Small Cause Court- District 
Judge, power of “That is to say”, eaplanation of— 
“Original jurisdiction”, meaning of— Civil Procedure 
Code (Act F of 1908), s. 9—Proviacial Small Cuuse 
Courts Act (1X uf 1857), s. 16. 

A District Judge has no power to „granb sanction 
to prosecute under section 209 of thé Indian Penal 
Code in respect of acase instituted in a Small 
Cause Court and with regard to which sanction has 
already been refused by the Small Cause Court 
Judge. [p. 766, col. 1.] 

Ambica Tewari v. Emperor,34 Ind. Oas. 820; 1 P. 
L. J. 2€6; 17 Or. L.J z0-, followed. 

Ajodhia Parshad v. Ram ind, 1. Ind. Oas. 284; 34 A, 
197;9 A. L J. izki 13 Cr. L. d. 44, relied upon. 

Ram Prosad Malla v. Raghubar "Malla, + lnd Cas 6; 
87 O. 18; 10 Cr. L. J. 454; 130C. W.N 1038, not 
followed. 

Wazir Muhammad v. Hub Lal, 2 Ind Cas. 182; 81 
A. 313; 6 A. L. J. 281; 9 Cr. L. J, 504, referred to, 
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The words “that is to say” in snb-clanse (c) of 
clause (7) of section 195 of the Oode of Criminal 
Procedure indicate not that a supplementary pro- 
vision is to be found in clause ‘c), bat merely an 
explanation of the words “to which appeals ordinarily 
lic.” | [p. 756, col. 2.] 

The words ‘ ‘original jurisdiction” in clause (7) (c) 
of section 195 mean “original jurisdiction over the 
class to which the case in question belongs.” Ep. 755, 
col 2] 

By section 9 of the Civil Procedure Code and 
section {6 of the Provincial Small Cause Courts 
Act the jurisdiction of the District Court has been 
expressly barred-in all cases of a nature cognizable 
by a Small Cause Court. Therefore as regards such 
cases the District Court is not the principal Court of 
original jurisdiction. [p 756, col 1L.] 

A Small Cause Court ig itself a principal Court of 
original jurisdiction with regard to suits cognizable 
only by such Court. [p. 756, col. 1.] 


Criminal revision against an order of the 
Sessions Judge, Muzaffarpur, dated the 31st 
July 1916. 

Sir Ali Imam, for the Petitioner. 

Mr. Sultan Ahmad (Deputy Government- 
Advocate), for the Crown. 

JUDGMENT.—The point for decision in 
this case is, has the District Judge power to 
grant sanction to prosecute under section 202 
of the Indian Penal Code in respect of a 
case instituted in the Small Cause Court and 
with regard to which sanction has already 
been refused by the Soall Cause Court 
Judge? The question has been answered in the 
negative in Ambica Tewari y. Emperor (1)and 
Ajodhia Parshad v. Ram Lal (2). Bat in Ram 
Prosad Malla v. Raghubar Malla(3) it is quite 
clear that their Lordships of the Calcutta 
Court saw no reason to consider that the 
Court of the District Judge was not the 
principal Court of original jurisdiction in 
such a oase within the meaning of clause 7 
(c) of section 195 of the Criminal Procedure 
Oode. 

I have been asked by the learned Deputy 
Government Advocate, in view of this 
difference of opinion, to refer this matter “to 
a Full Bench. [am not prepared to do so, 
for it seems to meclearthat the view taken 
in Allahahad and already followed 
Court is the correct view. Moreover it is 
to be noted that in Ram Prosad’s case (8), 


m) 84 Tnd. Cas. 320; 1 P. L. J. 206; 
208 

(2) 13 Ind. Cas. 284; 84 A.197; 9A. L.J. 124; 18 
Or. L.J 44. 

(3) 4 Ind. Cas. 6; 37 O. 18; 10 Cr. L. J. 454; 180 
W., N. 1038, 


17 Or. L. J. 


in this - 


there is no definite finding that a District 
Judge has jurisdiction to interfere with the 
discretion of a Small Cause Court in these 
matters. The question was not raised and 
cannot, therefore, besaid to have been decided. 
Section 195 (7) (e) of the Criminal Pro- 
cedure Code runs: “For the purposes of this 
section every Court shall be deemed to be 
subordinate only to the Court to which 
appeals from the former Court ordinarily lie, 
thatis to say, where no appeal lies, such 
Court shall be deemed to be subordinate to 
the principal Court of original jurisdiction 
within the local limitsof whose jurisdiction 
sush first mentioned Court is situate.” 

I woald attach importance to tke words 
“that is to say.” They indicate not that a 
supplementary provision isto be found in 
clause (c), but merely an explanation of the 
words “to which appeals ordinarily lie.” 


It is contended by the learned Deputy 
Government Advocate that the reasoning, 
upon which the ease of Wazir Muhammad v 
Hub Lal (4) and Aijodhia Parshad v. Ram 
Lal (2) were decided, is an erroneous 
raasoning, for the words of section 195, clause 
(7) (a) and (b), clearly refer to classes of 
Courts and not merely to classes of cases. 
Even granting this for thesake of argument, 
it still seems to me that we have to consider 
the actual meaning of the words “the princi- 
pal Court of original jurisdiction.” It would 
be idle to say that a District Court 
bas jurisdictinn to grant sanction in 
eases coming before the Collector in 
his capacity as a Revenue Court. 
The words “original jurisdiction” must 


“clearly mean original jurisdiction over the 


class to which the casein question belongs. 
A District Judge could not possibly be asked 
to interfere with orders granting sanction for 
perjury, for instance, in cases tried under the 
Land Registration Act or the Partition Act. 
In considering to what class a case belongs 
we have to consider not only the three main 
classifications, civil, revenue or criminal, 
but also to consider the sub-divisions of those 
civil, revenue and criminal classes. Section 
9 of the Civil Procedure Code runs: “The 
Courts shall have jurisdiction to try all suits 


(4) 2 Ind. Cas, 182; 31 A. 313; 6A, L. J. 231; 9 
Or, L. J. 504, 
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of a civil nature, excepting suits of which 
their cognizance is either expressly or 
impliedly barred,’ and section 16 of 
the Provincial Small Cause Courts Act 
ruos: ‘Saye as expressly provided by this 
Act or by any other enactment forthe time 
being in force, a suit cognizable by a Court 


of Small Causes shall not be tried by any- 


other Court having jurisdiction within the 
local limits of the jurisdiction of the Court 
of Small Causes by which the suit is triable.” 
By these sections the jurisdiction of the 
District Court has been expressly barred in 
all cases of a nature cognizable by a Small 
Cause Court. It cannot be said that in cases 
of a nature cognizable by a Small Cause 
Court the District Court is the principal 
Court cf original jurisdiction. Nor.in my 
view is there anything anomalous in saying 
that a Small Cause Conrt is itself a principal 
‘Court of original jurisdiction with regard to 
suits cognizable only by a Small Cause Court. 
Small Cause Courts have been given very 
wide powers indeed with regard to decisions 
on questions of fact. A District Judge has 
no kind of authority to interfere with the 
proceedings of a Small Cause Court. , It does 
not seem to me to be logical to suggest that 
the discretion of the Small Cause Court on 
the question whether a suit is of such a 
nature that the plaintiff in that suit should 
be made liable to prosecution under the 
Indian Penal Code, should be fettered by 
interference by the District Court. 

Iam of opinion that the District Judge 
had no power to entertain the applications 
made to him in this case. I, therefore, set 
aside, as without jurisdiction, the order made 
-by the District Judge granting the sanction. 


Order set aside. 
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PUNJAB CHIEF COURT. 
CURIMINAL Revision No. 833 or 1916. 
June 9, 1916. 

Present: —Sir Donald Johnstone, Kt., 

Chief Judge. ` 
MANGAL SINGH AND oraurs—Convists— 
PETITIONERS 
VELEUS 
EMPHROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 147, 823-—~Sen- 
tences, separate, whether justified where causing of hurt 
turned assembly inte riot—Criminal Procedure Code 
(Act V of 1898), s. 428—Enhancement of sentence -— 
Sessions Court, power of. 

Where the use of violenee and the causing of hurt 
is the thing which turns an assembly into an unlaw- 
ful assembly, and that unlawful assembly into a 
riot, double sentences under sections 147 and 826 of 
the Indian Penal Code should not be inflicted. [p. 758, 
col. 1.) 

Bhagwan Singh v. Empress, 4 P. R. 1901 Cr; 52 P. L. 
R. 1901, followed. 

Where there are two separate convictions under 
sections 147 and 325 of the Indian Penal Code, 
with separate sentences attached, a Sessions Judgo 
on appeal sotting aside the sentence under section 
825 has no power to enhance the sentence under 
section 147, vid: section 423, Criminal Procedure 
Code. [p. 758, col. 1.] 

Queen-Empress v. Hanma, 22 B. 760; 11 Ind. Dec. 
(x.s) 109U Parmasive Pillai v. Emperor, 30 M. 48; 1 
M. L. T. 403; 5 Cr, L. J. 88; 3 M. L. T. 312, referred to. 

Criminal revision from the order of 
the Additional Sessions Judge, Lahore, dated 
the 24th April 1916, varying that of the Hon- 
orary Magistrate, first class, Kasur, datad the 
17th March 1911, convicting the petitioners. 

Mr. Morton, for Mr. Oertel, for the Peti- 


tioners. 


Lal t Mool Chand, R. S., Public Prosecutor, 
for t| e Respondents. 

JUD AMENT.-— In this case eleven persons 
have been convicted for having made a 
violent and unprovoked attack upon the 
complainant Mahna Singh and his friend 
Makhan Singh. The convictions have been 
had both. under section 147 and 325, 
Indian Penal Code, separately, and the 
sentences inflicted by the Magistrate are as 


r 


follows :—Under section 147, Indian Penal 


Code, three months’ rigorous imprisonment 
and Rs, 10 fine in each case, and under 
section 325, Indian Penal Code, Bagga 
Singh, Arjan Singh and Khushal Singh nine 
months’ rigorous imprisonment and Rs. 20 
fine each and the remaining accused four 
months’ rigorous imprisonment and Rs. 20 
fine each, Rupees 10 of the fine was ‘to be 
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paid to Mahna Singh as compensation and 
Rs. 15 to Makhan Singh. The sentences of 
imprisonment were to bs consecutive. And 
there is also an order that after the expiry 
of the sentences the accused persons shall 
each furnish a bond under section 106, 


Criminal Procedure Code, in the sum of 
Rs. 503. The whole eleven appealed to the 
learned Additional Sessione Judge, who 


agreed with the first Court as to the facts 
but did not think there was any reason for 
treating Arjan Singh, Khushal Singh and 
Bagga Singh differently from the other 
accused. The sentences imposed on those 
three persons were, therefore, reduced to 
the same as the sentences inflicted upon 
the remaining eight. At the same time 
section 149, Indian Penal Code, was brought 
in in order to legalise the double sentences. 


This revision has been argued before me 
both on the facts and on law. I will take 
up the facts first. I think there can be 
no doubt that the story told by the prosecu- 
tion isin the main true and correct. The 
story put forward by the defence seems to 
me impossible and to be not proved. For 
the prosecution we have Mahna Singh and 
Makhan Singh, the persons who were 
noticeably injured, also Saran Singh, Kishen 
Sing, Daya Singh, Ladha Singh and Ganda 
Singh, who were eye-witnesses and all of 
whom except Daya Singh and Ganda Singh 
came to the rescue and received slight 
injuries. 1 suppose there can be no doubt 
that these witnesses must in the ordinary 
nature of things have consulted together 
before they gave their evidence, and, therefore, 
we find that every one of them pretends 
that he remembers exactly what weapon 
each of the eleven men was using. Ib seems 
to me quite impossible that seven witnesses 
of a sudden fight, in which eleven men were 
the aggressors, could possibly remember 
details of this kind with complete accuracy. 
At the same time I do not think that this 
is a sufficient ground for rejecting the 
evidence. The only grievous hurt inflicted 
was that suffered by Makhan Singh, who 
had a broken elbow and two fractured bones 
in his hand. The whole thing, therefore, 
was not very serions except from the point 
of view that a fight of this sort is always 
a dangerous thing and might have gone 
to great lengths, On the whole I do not 
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see any sufficient reason for doubting that 
these eleven men did join in the attack, In 
the grounds for revision capital is made ont 
of the Sessions Judge’s remark that perhaps 
the witnesses Daya Singh and Ganda Singh 
did not really see the affair at all. So 
far as I can make ont, this opinion is based 
solely upon the fact that these two men 
did not receive any injuries, which seems 
to me to ba a very insufficient reason for 
rejecting their evidence, which is not open 
to suspicion on any other ground whatever. 
Then itis urged that the Sessions Judge 
admits that the witnesses for the prosecution 
are partisans. But it is unfortunately the 
case that in quarrels of this kind it is 
almost impossible to get anything but 
partisan evidence, and, in my opinion, the 
Sessions Judge was quite correct when he 
said that the question for him was whether 
the story for the prosecution or for the 
defence was more probable. One story or 
the other is certainly true, that is to say, 
true in the main, and the Court is perfectly 
justified even in a criminal case in such 
circumstances in holding that that story is 
the true one which is the more probable. 
In my opinion, the Courts below are 
wrong in inflicting donble sentences in this 
case, Bhagwan Singh v. Empress (1) is 
quite clear on the point, for, in my opinion, 
in the present case the use of violence and 
the causing of hurt was the thing which 
turned the assembly of these persons into 
an unlawful assembly and- turned ‘that 
unlawful assembly into a riot. It seems to 
me quite immaterial whether Makhan Singh’s 
broken bones were caused by the very first 
blows or not. There was a general assault by 
the eleven persons and in the course of that 
general assault these bones were broken. 
It is because of that general assault and the 
breaking of bones which was its result that 
the accused are lable to be sentenced for 
rioting. The learned Sessions Judge goes 
on tosay that, even if he is tied down to 
a conviction under section 147 alone, he 
has the power to enhance the sentence 
inflicted under that section and make it equal 
to the total of the sentences inflicted by 
the Magistrate. Here J think he is wrong. 


(1) 4P.R. 1901 Cr; 52 P. L. R, 1901, 
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There is in this case a conviction under 
section 147 with certain sentences attached. 
There is a separate conviction under seation 
325 with separate sentences attached, If 
the conviction under section 325 is set 
aside, then nothing remains but the convie- 
tion under section 147, and section 4238, 
Criminal Procedure Cade, does not authorise 
the Sessions Judge to enhance sentence. 
It cannot be said that, in increasing the 
sentence under section 147 to the aggregate 
of the sentences inflicted by the Magistrate 
under sections 147 and 325, the Sessions 
Judge is simply “maintaining” the sentence, 
As to this see Queen Empress vy. Hanma (2) 
and Paramasiva Pillai v. Emperor (8). It 
seems to me, therefore, that the Sessions 
Judge should have confined himself either 
‘to one conviction or the other. There is 
difficulty in finding all there acoused per- 
sons guilty under section 325, because the 
attack does not seem to have been a very de- 
termined one. At the most only three of 
the acensed, namely, Bagga Singh, Arjan 
Singh and Khushal Singh are alleged to have 
caused grievous hurt. I think, therefore, 
that the proper way of dealing with the 
matter is this. Bagga Singh, Arjan Singh 
and Khushal Singh should be convicted under 
section 147 read with section 325, Indian 
Penal Code, and should undergo sentences 
of four months’ rigorous imprisonment each 
and Rs. 25 fine each inflicted by the Ses- 
sions Court under section 325, Indian Penal 
Code, or in default of payment of the fines, 
two months’ further rigorous imprisonment. 
The remaining eight accused should be found 
guilty simply under section 147, Indian 
Penal Code, and suffer three months’ rigorous 
imprisonment and Rs. 10 fine each or in 
‘default one month’s further rigorous im- 
prisonment. To this extent the revision is 
allowed and no further. 


Revision partly allowed. 
(2) 22 B. 760; 11 Ind. Dec. (x. s.) 1090. 
A (3) 80 M. 48; 1 M. L, T. 408; 5 Cr. L, J. 88; 3 M. L. 
"812. 
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PATNA HIGH COURT. 
Criminar Reviston No. 101 oF 1916. 
May 16, 1916. 

Present-—Mr. Justice Roe and 
Mr. Justice Jwala Prasad. 

BALA LAL MAHTON— PETITIONER 
Tere- 

EM PEROR— Opposr PARTY,” 

Criminal Procedure Code ‘Act V of 18°8:, 8. 107, 
applicability of—Person preparing to enforce claim 
through armed servant, whether canbe bound down. 

Section 107 of the Criminal Procedure Code is 
applicable to a man who asserts a claim, and keeping 
himself in the backgronnd makes preparations for 
the enforcement of that claim through a servant 
whois continuously armed.” [p. 759, col. 1.] 

Jagat Narain v. Emperor 8 Ind. Cas 818; 7 A. L. J. 
3161; 11 Cr. L. J. 719, Ram Coomar Banerjee v. Rajah 
Gopal Singh Deb, 17 W. R. 54 Cr., distinguished. 


Criminal revision against an order of 
District Magistrate, Gaya, dated the 
April 1914, confirming that of 
Deputy Magistrate, Gaya, dated the 
March 1916. 


Mr. S. Sinha (with him Mr. K. P. 
Jayaswal), for the Petitioner. 

Mr. Sultan Ahmad (Deputy Government 
Advocate), for the Crown. 


JUDGMENT.—The facts of this case 
briefly are, that two holy men of Gaya 
are contesting the right to take offerings 
from pilgrims on their alighting from the 
train at the Gaya railway station. The 
finding of fact is that one of these Bala Lal 
Mabtha employs two servants, one called 
Kamla Prasad and the other Ram Kishen 
Sirgb. The procedure adopted is, that 
Kamla Prasad approaches the pilgrims with 
peaceful methcds while Ram Kishen Singh 
stands behind armed with a laithi. This, as 
shown by the Police evidence, has given rise 
to one disturbance resulting in a criminal 
trial, and several minor disturbances which 
have not been thought worth while taking to 
the Courts. 


It is obvious that the attitude adopted by 
the rival claimants is one caleulated to 
provcke at any time a Ferious disturbance 
of the publie tranquillity. The ground 
upon which Mr. Sinha pleads that Bala Lal 
and Kemla Prasad are not persons to 
whom section 107 applies, is that Kamla 
Prasad has obviously not been guilty of 
any overt actj likely to occasion a breach 


the 
8rd 
the 
3rd 
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of the peace, while Bala Lal Mahtha, in that 
he remains always in his own house and 
does not goto the railway station, cannot 
be responsible for the overzeal of Ram 
Kishen Singh. In this connection the cases 
of Jagat Narain v. Emperor (1) and Ram 
Coomar Banerjee v. Rajah Gopal Singh Deb (2) 
are quoted. Neither of these cases has any 
application. The case of Jagat Narain v. 
Emperor (1) was in respect of a member 
of a large community who clearly could 
not be expected to exercise control over the 
whole community. We have here the case 
of a master putting forward aclaim which 
war itself likely tos be fought over by 
armed forces on both sides. In spite of the 
fact that his servant Ram Kishen has on 
a previous occasion brought about a breach 
of the peace, he has continued to employ him 
and continued to send him to the railway 
station armed with a lathi. 

Weare satisfied that section 107 ia applic- 
able to aman in his position, He is in 
fact asserting a claim and making prepara- 
tions for the enforcement of that claim 
. through a servant who is continuously 

armed. 

The question of Kamla Prasad is different 
and we are relieved from the necessity of 
discussing it by ‘Mr. Sultan Ahmad’s 
acceptance of the proposition that so long 
as Bala Lal Mahtha remains bound down, 
his servant Kamla Prasad is not likely to 
occasion any breach of the peace. 

Let Kamla Prasad be discharged from his 
security. We see no reason to interfere with 


the order demanding security from Bala 
Lal Malitha. 


Rule partly discharged and partly made 


absolute. 
8 Ind. Cas. 818; 7 A. L. J. 1161; 11 Cr. L. J. 719. 
(2) 17 W. R. 54 Cr, 
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PUNJAB CHIEF COURT. 
Criminar Aresar No. 326 or 1916. 
. Inne 12, 1916, 

Present: —Sir Donald Johnstone, Kr., Chief 
Judge, and Mr. Justive Broadway. 
THAKAR DAS—Convicr—ApreLLanr 
VEYSUS 


EMPEROR— RESPONDENT, 

Evidence, circumstantial, when suficient to justify 
conviction. 

Circumstantial evidence, in order to justify con- 
viction, must be exhaustive and exclude the possibi- 
lity of guilt of any «ther person or must point con- 
ao to the complicity of the accused. [p. 760, 
col. i. 

Chiraguddin v Emperor, 23 Ind. Cas. 501; 18 O. W. 
N. 1144; 15 Cr. L. J. 293, followed. 

But this dictum. must be interpreted in a reasonable 
way. Thus “exhaustive” must not be taken to mean 
that every incident short of the actual commission of 
the offence must be proved by positive evidence, and 
“possibility” must not be treated as signifying 
“physical possibility” buta high degree of probability, 
that is, so high a degree of probability that a prudent 
man, considering all the facts and realising that the 
life or liberty of the aconsed person depends upon 
the decision, feels justified in holding that the acoused 
committed the crime. [p. 760, col. 1.] 


Appeal from the order of the Sessions 
Judge, Mianwali, dated the 11th April 1916. 


Mr. Beechey, for the Appellant. 

The Assistant Legal Remembrancer, for the 
Respondent. 

JUDGMENT. —The appellantin this case 
has been convicted on purely circumstantial 
evidence of the murder of one Paira Ram. 
Briefly put, the case for the prosecution is 
this : -- 

Appellant about last Christmas took ser- 
vice with Bawa Dialu Ram, incumbent of 
the thakurdwara near Kundian Station, these 
two being the only regular residents in the 
building. On February 8th the Bawa, com- 
ing home from outside, found Paira Ram 
sitting, and he and his servant, the 
appellant, left Paira Ram there, when at 
9-30 or so that evening they went to the 
sarai (300 to -350 yards distant) to see a 
play the railway babus had arranged. Paiva 
Ram had been to Talagang to collect money 
and had Res. 390 on him, and announced 
his intention of catching the early train 
for Darya Khan. The Bawa remained at 
the play continuously until 1-30 4. m., when 
he went home with appellant, who, how- 
ever, had heen absent from the play for 
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an indefinite time after 10-30 or so, when 
there was an‘ “interval.” With them went 
P. W. No. 4, Daulat Ram, a young man of 
Mianwali, who had come to see the play 
and intended to return home next morning. 
Arrived at the thakurdwara they found no 
Paira Ram but the kotha in confusion, clothes 
and matting burning, which they attributed 
to mischief-making or carelessness on the 
part of the vanished guest. At 8 next morn- 
ing, or perbaps earlier, Paira Ram's dead 
body was found at a spot some 35 karams 
‘behind the thakurdwara, and upon a search 
of the premises by the Police Rs. 390 and 
some papers and a railway ticket to Darya 
Khan (all the property of the murdered 
man) were found buried in the sow-house 
(kotha No. 4). 


Mr. Beechey (for the appellant) has very 
rightly drawn our attention to pronounce- 
ments of high authority to the effect that 
we . A x 

circumstantial evidence must be exhaustive” 

and exclude “the possibility of guilt of 
any other person or must point conclusively 
to the complicity of the accused”, to quote 
the dictum in one of the latest cases, Chérag- 
uddin v. Emperor (|), but we think 
it can be shown onthe record here that 
the evidence in the present case is “exbaus- 
tive’ and does exclude the “possibility” 
of the guilt of any other person, provided 
the two words in inverted commas be 
interpreted in a reasonable way. Thus, 
exhaustive’ must not be taken to mean 
that every incident short of the actual 
killing must be proved by positive evidence; 
and possibility” must not be treated as 
siguifying physical possibility.” Where 
the words so treated, convieįions on 
circumstantial evidence would become in 
practice impossible; and, therefore, we take 
the word “possibility” to mean a high 
degree of probability that is, so high a 
degree of probability, that a prudent man, 
considering all the facts and realising that 
the life or liberty cf the accused person 
depends upon the decision, feels justified 
in holding that the accused committed the 
crime, 

The medical evidence shows that myrder 
was done. This needs no discussion. The 


(1) 23 Ind, Cas. 501; 18 Ç. W, N. 1144 
fee ; N. 3 15 Cr L 
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Doctor thinks probably . more than one 
offender was concerned, but, in our opinion, 
this view is largely mere conjecture and 
cannot be taken as discrediting the case 
for the Crown. The finding of the corpse 
is clear, and the track evidence is unusually 
good. P. W. No. 18, Yusaf tracker, proves 
beyond reasonable doubt that certain 
footprints proceeding towards the corpse 
from kotha No. 1—the supposed scere of 
murder and the ronm in which articles, 
as already stated, had been found burning 
—were appellani’s footprints, as also certain 
footprints returning, though by a slightly 
longer route, from the corpse to the kotha. 
The tracker took casts of some of the 
tracks, and he has noticed that the outward 
going tracks make a deeper impression 
than those returning, because the appellant 
on the outward journey was carrying a 
heavy body. Neither in cross-examination, 
nor in argument before us, has the 
testimony of this witness been in any way 
that 
testimony as bearing very heavily against 
the accused. 


We turn next ito appellant’s alleged 
absence from the sarsi. The good faith 
of the witnesses P. W. Nos. 5 to 8 need not 


‘be doubted. None of them is shown to 


have any sort of interest in the case, being 
railway servanis present at the play. In 
our opinion their evidence, coupled with 
that of Bawa Dialu himself (P. W. No. 3), 
makes it fairly clear that appellant left 
the sarai about 10-30 p.m. and was not 
seen there again until 1-30 am, When 
he actually returned, it is naturally 
impossible to say. Thus opportunity for 
the commission of the murder by the 
appellant is proved. He says he never 
left the sarat, but he has made no attempt 
to call any of the spectators to prove this. 
Mr. Beechey argues that the Bawa, being 
‘a suspect himself and actually under arrest 
for a time, has made up the story of 
appellant’s absence in order to save himself; 
but we must reject this theory in view of 
the perfect alibi the Bawa has proved; we 
can see no sufficient reason in the cir- 
cumstances for his concocting a false case 
against his own servant, when he himself 
was quite safe. 

We need not trouble about the weapons 
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found, as none of them are blood-stained, 
and there is nothing to connect them 
definitely with the murder; but we must 
allude to the articles which were found 
to have such stains. They are, according 
to the serologist, two pieces of cloth and 
a piece of blanket—see page 8, paper-book, 
while P. W. No. 2, Sab-Inspector, says (page 
9) that the articles found to have blood stains 
were P 2 (a loi) and P 8 (pareka). 
The Joi is apparently the “piece of blanket” 
and the deseription of PS in the fard is 
no doubt a mistake for parchat. The lot 
is proved by the Bawa to be his, but to 
have been lent to appellant to wear. It 
was found in kotha No. 2 Farther it 
is noteworthy that according to the Bawa, 
appellant en route to the sarat was wearing 
a shirt, that on returning home and seeing 
the fire and confusion, appellant said his 
shirt had been burnt—there were ashes 
about—-whereupon the Bawa in perplexity 
said—‘But you were wearing the shirt,” 
which appellant promptly denied.. Unless 
this episode is a complete fabrication, it 
tells strongly against the appellant. 
There is thus a strong case against the 
appellant, and we need only look at the 
other discoveries in the case to see that 
the improbability that any other person 
but appellant did the murder is extreme, 
As already stated, the deceased’s property 
was found hidden in kotha No. 4 and his 
body at some distance behind the honse. 
Now if an outsider came along and made 
his way in and robbed and murdered 
Paira Ram, what motive could he have 
for removing the body, and what motive 
for hiding the plunder on those very 
premises? Such a murderer would know 
he might be surprised in the midst of his 
bloody work, and his ore idea woald be 
to get away as fast as possible, leaving 
the body in the house and so fastening 
suspicion on the inmates; and even if he 
was afraid of being caught with the 
identifiable part of the plunder on him, 
we think his impulse would at least have 
been to keep the silver money in his 
pocket and hide the rest in some place 
that would later on be accessible to himself. 
This, in our opinion, disposes of the theory 
of murder by an unknown outsider, and 
the idea that Daulat Ram may have been 


the offender is further negatived by his 
conduct: could he, having just done the 
deed, have actually joined the Bawa and 
the appellant; made himself known to 
them and proposed to spend the night 
there? Murderers, no doubt, sometimes do 
foolish things, but would any man in the 
supposed circumstances have hung about 
the place? Would he not, on the contrary, 
have made tracks for home and taken 
care to avoid all contact with his fellow- 
creatures in those parts P 

We have seen that the Bawa has a 
perfect alibi, and this really completes the 
argument: we are satisfied that appellant 
and no one else did the murder, and we 
reject his appeal and confirm the sentence 
of death. 

Appeal rejected, 
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CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 702 or 1916, 
Angust 10, 1916. 

Present:—Sir Lancelot Sandersor, Kr., Chief 
Justice, and Mr.-Justice Richardson, 
PROFULLA KUMAR GHOSE anp 
ANOTHER— ÅCOUSED— PETITIONERS 
versus 
HARENDRA NATH CHATTERJEE— 
CompLatnant— Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), s. 195— 
Penal Code (Act XLF of 1860}, ss. 211, 500—False 
charge—Defamation—Sanction, refusal of, for prose- 
cution under s. 211, Penal Code—Procese, issue 
of, under 8. 500 on same facts, legality of. 

A Court should not issue process for an offence 
under section 600, Indian Penal Code, when, on the 
same facts, it refuses to sanction prosecution for 
an offence under section 211, Indian Penal Code, 
[p. 768, cols. 1 & 2.] 

A Rule against the proceedings pending 
in the Court of the Honorary Presidency 
Magistrate, Caleutta. 

Babus Monmatha Nath Mukherjee, Khitish 
Ohandra Sen and Probodh Chandra Dutt, 
for the Petitioners. 

Babu Suresh Chandra Talukdar, for the 
Opposite Party. 


JUDGMENT. 


Sanperson, C. J.—In this case criminal 
proceedings were taken against the c mnlain- 
ant Harendra Nath Chatterjee by tha peti- 
tioners Profulla Kumar Ghose and Jogesh 
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Chandra Sarkar under section 409 of the 
Indian Penal Code. The Magistrate who 
enguiřed into the complaint in those proceed- 
ings came to the conclasion that it could 
not be substantiated atid discharged the 
accused person Harendra Nath Chatterjee. 
Thereupon’ Harendra Nath Chatterjee 
applied for sanction under section 195 of the 
Criminal Procedure Code to prosecute Pro- 
fulla Chandra Ghose and Jogesh Chandra 
Sarkar under section 211 of the Indian Penal 
Code, and in the alternative asked for process 
against these two persous under section 500 
of the Indian Penal Code. The Magistrate re- 
fused sanction under section 195 to Harendra- 
Nath Chatterjee to prosecute the petition- 
6érs under section 211, but granted process 
under section 500. 

An application was made to this Court by 
Mr. Monmotha Nath Makherjee on behalf 
of the petitioners Profalla Kumar Ghose and 
. Jogesh Chandra Sarkar, and he obtained a 
Rule which was granted on two grounds. 
The first ground was that “the facts alleged 
in the petition of the opposite party did not 
disclose any offence under section 500, Indian 
Penal Code, or 500/109, Indian Penal Code.” 
The second ground was that “the petition for 
sanction to prosecute under section 211, Indian 
Penal Code, having been rejected the betition: 
ers ought not to be proceeded against under 
section 500 or 500/ 109, Indian Penal Code, on 
the same facts.” 

The Magistrate has sent an explanation 
with regard to that Rule, and after setting 
out what occurred he said thus: “As I found 
prima facie no lawful and reasonable ground 
for the action taken by the petitioners against 
the said Harendra Nath Chatterjee under 
section 409, Indian Penal Code, and the allega- 
tions in the petition of complaint in reference 
to the same charge were not made in good 
faith, I ordered the issue of process under 
section 500, Indian Penal Code.” 


I am of opinion that this Rule ought to be 
made absolute upon the second ground which 
I have already mentioned, and I will give 
my reasons for that opinion directly. 

A good deal of time has been taken up in 
arguing whether the statement in the com- 
plaint—assuming that it was untrue to the 
knowledge of the person who made itand was 
not made bona fide—was privileged, and, inci- 
dentally, the question whether such a state- 


4 


ment contained in a complaint waa the 
subject of an unqualified privilege or whe- 
ther the only privilege which was appli- 
cable to defamation under the Indian Penal 
Code was that which is set ont in the 
same Code; in other words, whether the 
statement of privileges contained in the 
Indian Penal Code was exhanstive or not. 
Upon this matter I regret to say that I find 
there are numerous conflicting authorities in 
the reports, and personally I should have been 
glad if this matter could have been referred 
to a Full Bench of this Court, in order that 
the matter might have been finally determin- 
ed and settled one why or the other. But 
inasmuch as I am of opinion that the Rule 
ought to be made absolute upon the second 
ground, I do not think it would be fair or 
right to the petitioners to put upon them the 
berden and expense of having this case fur- 
ther adjourned in order that the point might 
be argued before a Full Bench. 


With regard to the second ground the 
reasons for my opinion are these. Having 
regard to the Magistrate’s explanation which 
I have already read, if any offence was eom- 
mitted by the two petitioners Profulla Kumar 
Ghose and Jogesh Chandra Sarkar, to my 
mind, it was clearly an offence under section 
211 of the Indian Penal Code. Section 2 1 
says, “Whoever, with intent to cause injury 
to any person, institutes, or causes to te 
instituted, any criminal proceeding against 
that person, or falsely charges any person 
with havirg committed an offence, knowing 
that there is no just or lawful ground for such 
proceeding or charge against that person 
shall be punished. . . . .’ Now, 
the Magistrate found, as stated in his explana- 
tion, that the statement in the complaint was 
untrue, that the petitioners had no lawful or 
reasonable ground for the action that they 
took, and that, therefore, their complaint 
against Herendra Nath Chatterjee was not 
made in good faith. On those facts, if any 
offence was committed at all, it was clearly 
under section 211, and yet the Magistrate on 
those facts refused to give his sanction under 
section 195. I ought to have said that pro- 
ceedings for that offence could not be taken 
without the sanction of the Magistrate, and 
the Magistrate refused the sanction, The clear 
intention of the Legislature was that with 
regard to such an offence as that, proceedings 
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should not be taken unless the sanction of the 
Court which investigated the matter had been 
obtained. In this case, the Magistrate, hav- 
ing refused sanction to prosecute under seo- 
tion 211 of the Indian Penal Code, went on to 
allow process to issue in respect of an alleged 
offence under section 500, that is to say 
defamation, which would be based upon the 
facts which I have already referred to, namely, 
that the statement in the complaint was 
untrue and that the petitioners had no lawful 
and reasovable ground for the action taken 
by them, and that it was made without 
bona fides. Tf that were allowed to be done, 
then I think the provision of the Legislature 
which is contained in section 195 of the 
Criminal Procedure Code might just as well 
be wiped out. I think it would be wrong for 
us to allow process to issue for an offence 
under section 20 when the facts alleged, if 
they constituted an offence at all, would 
amount to an offence under section 211 and 
the sanction of the Magistrate necessary for 
a prosecution under section 211 had not been 
obtained. I think that the ground whioh I 
have already mentioned sums up exactly the 
position, namely, that “the petition for sanc- 
tion to prosecute under section 211, Indian 
Penal Code, having been rejected, the peti- 
tioners ought not to be proceeded against 
under section 500 or 500/109, Indian Penal 
Oode, on the same facts.” 

For these reasons 1 think that the Rule 
should be made absolute, 


Just one matter I wish to add, that 
is with regard to the remark which the 
learned Vakil who appeared for Harendra 
Nath Chatterjee made yesterday. He said 
that his client had been wrongly prosecuted 
and a false charge had been made against 
him and thereby a great refisction has been 
made upon his sharacter; and: unless he 
was allowed to goon with this prosecution 
he would remain under that reflection. I 
wish to say that the fact that we are making 
this Rule absolute does not reflect upon 
the character of Harendra Nath Chatterjee 
in any shape or form. No doubt a charge 
was made against him, but the Magistrate 
has come to the conclusion that there was 
no foundation for that charge and he has 
dismissed it. So far as Harendra Nath is 
oncerned, he is able to walk the world as 
if no such charge has been made against him, 


there is no reflestlon against his character 
so far as this Rule is concerned, beéatise 
the grotind upon which we have made this 
Rule absolute does not depend upon the 
merits of the case. 

Rictarpsox, J.—I agree. The question 
whether complainants and witnesses enjoy 
the same complete immunity in India as 
in England has been discussed in the various 
High Conrts almost ad nauseam and has 
given rise to much difference of opinion. 
The stock arguments on the one side and 
the other are well known, On the present 
occasion if is unnecessary to sonsider those 
arguments or to hazard an opinion upon 
that question in its broader aspects. It is 
enough to say that, in my opinion, a person 
who, having been accused of an offence by 
another, has been discharged or acquitted, 
cannot be allowed to evade the provisions 
of section 195 of the Criminal Procedure 
Code by preferring a complaint under sec- 
tion 500 of the Penal Code when leave 
has been refused to prosecute under section 
211, the offence charged being clearly and 
essentially an offence under the latter sec- 
tion. The care taken to protect complain- 
ants from being harassed by prosecutions 
for instituting false cases isa clear indica- 
tion that the Legislature never intended or 
contemplated that upon refusal of leave to 
prosecute under section 211, a person who 
has been discharged or acquitted should be 
allowed to fall back upon section 500, To 
permit such a course to ba taken would 
render entirely nugatory the salutory pro- 
visions of seotion 195 of the Criminal Pro- 
cedure Code, 


The question moreover does not rest 
entirely upon inferences in regard to the 
intention of the Legislature. The offence 
charged inthe present case, though it is 
described as an offence under section 500, is 
not altered by that description. It still 
remains an offence “punishable” under sec- 
tion 211. When the Magistrate had refused 
leave to prosecute under the latter section he 
ought not to have issued process under seo. 
tion 500. 

There are only a few words I wish to add. 
It has been stated in the course of the 
argument on behalf of the opposite party 
that he appealed to this Court from the 
order refusing leave to prosecute under 
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section 211 and that his appeal was rejected 
by a Bench of which I was the presiding 
Judge. When that appeal came before us, 
all that we had was the order of the learned 
Magistrate refusing sanction. The order is 
in these terms: “The facts do not justify 
me in granting sanction under section 211, 
Indian Penal Code. Application rejected.” 
We took that order to mean that the Magis- 
trate, in the exercise of his discretion having 
considered the facts, had come to the con- 
clusion that there was no ground for pro- 
secution under section 211. The opposite 
party had then already obtained process 
against the petitioner under section 500 of 
the: Penal Code. It wasin those circum- 
stances that we rejected the appeal. At 
that time we had not what I suppose must 
be called the advantage of the explanation 
which the learned Magistrate has submitted 
in the present case. That explanation puts 
an entirely different complexion upon the 
matter, and ifit had been before us at the 
time of the hearing of the appeal, possibly 
we might have taken a different viow. The 
fact, however, that the appeal was dismissed 
can be no ground for making an order in 
this case other than the order we now 
propose to make. 

So far as the reputation of the opposite 
party may have suffered by the charge or 
complaint -made against him, itis not his 
fault that he has not been able to bring 
the question of the falsity of that charge 
to anissue. He has done his best to do 
so and 1 trust that his reputation will not 
be affected by a failure which cannot be 
attributed in any degree to him. 


With these observations I agree with the 
learned Chief Justice that the Rule should be 
made absolute. 


Rule made absolute. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Criminan Appeal No, 281 or 1916. 
November 14, 1916. 
Present: —Mr, Kendall, A. J. C., and 
Mr. Daniels, A. J, U. i 
BHARAT AND oraers—Accusep— 
ÅPPELLANTS 
versus 
EMPEROR— Prosecuror— Resronpeat. 

Criminal Procedure Code (Act V of 1898), s. 509— 
Medical witness, evidence of—Eramination of medical 
witness im Sessions Court, necessity of, if evidence 
appears deficient or requires explanation or elucidation. 

The statement of a medical witness, taken and 
attested by a Magistraté in the presence of the 
accused, is admissible as evidence inthe Sessions 
Court, although the medical witness is not himself 
eallod. It ought, therefore, to bo recorded with the 
utmost care and accnraey. [p. 765, col. 2.] 

Such evidence should be carefully scrutinized by 
the Sessions Judge and if itappears that the deposi- 
tion is ossentially deficient or requires further ox- 
planation ov elucidation, the Judge shonld summon 
and examine the witness. [p. 765, col. 2.] 


Appeal against the order of the Additional 
Sessions Judge, Bahraich, dated the 30th 
September 1916. 

Mr, J. P. O. Bhattacharjt, for the Appel- 
lants. 

The Government Pleader, for the Crown. 


JUDGMENT.--The appellants Bharat 
Pasi, Sarju Khatik and Asre Dhobi have 
been convicted under section 302, Indian 
Penal Code, of the murder of Musammaé 
Sukhdei, otherwise known as Bhurain, wife 
of Autar Kurmi, and sentenced to death 
subject to confirmation by this Court. 
Their appeals are before us together with the 
learned Additional Sessions Judge’s order 
submitting the sentences for confirmation. 

The deceased was missed from her home 
on 7th July. Nearly a week later on 
13th July her body was found covered 
with leaves in a piece of jungle some 
25 miles distant in sach an advanced 
state of decomposition that it was impossible 
for the Assistant Surgeon to determine 
the cause of death. During the intervening 
week deceased’s husband and others had 
been searching for her and on 13th July, 
having obtained information that she was 
last seen in the company of Bharat aconsed, 
the husband Antar lodged a report at the 
thana under section 498, Indian Penal Code, 
against Bharat,- On his return from the 
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thana he learnt that tbe body had been 
discovered in the jungle covered with 
leaves, whereupon he returned to the 
ihana and made a full report under section 
802; Indian Penal Code, naming Bharat. 
A ‘list of the ornaments which deceased 
was wearing at the time of her disappearance 
was given in the report and it was stated 
that the deceased, who was'in the habit of 
lending money at interest, had had previous 
money-dealings with Bharat. The body 
when found was naked and had been 
stripped of all ornaments of any value. 
Bharat was arrested and shortly afterwards 
the other two accused, whose names first 
became known to the Police through him, 


All three accused made at an early stage 
of the case confessions which they sub- 
sequently retracted ; and these confessions, 
with certain evidence to show that deceas- 
ed was. seen in the company of the accused 
shortly before the murder must have been 
_ committed, form the main evidence in the 
case. The confessions differ in some details, 
each man trying to minimise the part taken 
by himself, but the story which they told 
is substantially the same. Deceased was 
induced to accompany Bharat on a pretext 
that Asre accused would make over to her 
a gold necklace, apparently in payment of 
debt, for Asre is said to have been indebted 
toher. She went first with Bharat to a grove 
at Baroh which contains a-single house, that 
of Sarju accused. There they ate mangoes 
and were joined by Sarju and Asre, 
Deceased was told that the necklace was 
buried in the jungle, and that Sarju would 
dig it up. The whole party proceeded 
about a mile into the jungle. The party 
is said to have ineluded a fourth man, 
either Sarju’s father or a kinsman of Sarju’s. 
As there was some doubtas to the identity 
of this fourth man, Sarju’s father, who was 
also sent up to the Sessions Court for 
trial, has been acquitted. Finally the accused 
turned on, the woman and throttled her, 
after which they stripped her of her orna- 
ments except some anklets of little value, 
took from a purse in the lining of her 
petticoat Rs. 25 which she had on her, 
covered the body with leaves, divided up 
the booty, and came away. 

There is considerable 
the earlier part of this story. 
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{The learned Additional Judicial Com- 
missioners after discussing the evidence 
proceeded as follows :—] 


‘The medical evidence was very imperfectly 
recorded in the Magistrate’s Court and 
appeared at first sight to throw doubt on 
the story originally told by the acoused. 
It detailed nine different “wounds,” all 
showing a high state of decomposition and 
mostly full of maggots. There were indi- 


_ cations further on in the evidence that most 


of these so-called wounds might be of post 
mortem origin. The rule regarding thead- 
raission of medical evidence in the Sessions 
Court departs in a very marked parti- 
cular from the ordinary rules of evidence, 
in that the statement of the medical wit- 
ness, if duly taken and attested by the 
Magistrate in the presence of the accused, 
is admissible, as evidence in the Sessions 
Court, although the medical witness is not 
himself called. It ought, therefore, to be 
recorded with the utmost care and accuracy. 
We regret to notice that in this case the 
record of ‘the medical evidence contains 
fanity language, which does not follow the 
pust mortem report in several particulars, 
And again that evidence should be carefully 
scrutinized by the Judge; and, if it appears 
that the deposition is essentially deficient 
or requires further explanation or elucidation, 
the Judge should summon and examine 
the witness. A medica] witness is only 
excused from attendance because his time 
may be very valuable to him. This is a 
useful provision for ordinary cases; but a 
Sessions Court ought not to hesitate to 
call him rather than attempt itself to ex- 
plain what on the face of it does not appear 
clear. In this case not only was the medi- 
cal evidence not in itself clear, but it 
appeared, af first sight, to be quite in- 
consistent with the confessions of the’ 
accused, on which the Cocrt had largely 
to rely,—so ineonsistent indeed that we 
should have been unable to explain that 
inconsistency otherwise than by condemning 
the confessions as quite untrue in a very 
essential particular. The learned Sessions 
Judge notes that the method by which the 
murder was committed, as given in the 
confessions, did not fit in with the medical 
evidence, but he is satisfied with remark- 
ing, . these injuries may have been 
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caused in some other way, or again the 
confessions may be incomplete in this 
respect.” The confessions purport to detail 
what happened from the time all came 
together to the time the spoil was divided 
and the body disposed of. Such theorizing 
—as we have noted—is unsound in principle, 
and he ought certainly to have called and 
examined the Assistant Surgeon. Toobviate 
further delay, we have thought it proper 
to examine that officer ourselves. His 
evidence before us makes ib clear thet 
not only most, but all the so-called injuries 
which he found, might have been, and 
very likely were, due to decomposition and 
the action of maggots. In fact he says 
that the only thing on the whole body 
which led him to suspect the use of a 
cutting weapon was a seratech on 
the neck vertebrx, and this might have 
been due to the beak of a carrion bird. 
Jf the deceased was throttled as described 
by accused no marks of this, unless indeed 
a ligature had been severed, would have 
been traceable at the time when the body 
was examined. There is, therefore, nothing 
in the medical evidence inconsistent with 
the confessions. We are satisfied that 
those confessions have been rightly. believed 
by the learned Additional Sessions Judge 
and that accused are guilty of the crime 
of which they have been convicted. The 
murder was a sordid one with no ex- 
tenuating circumstances. We uphold the 
convictions of all three accused, confirm 
the sentences of death, and direct that they 
be carried out according to law. 
: Oonvictions upheld. 


PATNA HIGH COURT. 
Criminat Revision No. 30 or 1917. 
February 6,1917. 
Present:—--Mr. Justice Atkinson. 
LACHHO SINGH AND orpers— Accurep 
~- PETITIONERS 
TEISUS 


EMPHROR— Opposite PARTY. 
Criminal Procedure Code (Act V of 1898), 5. 587— 
Common intention of assembly—Charge, omission in 
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—Irregularily- Penal Code (Act XLV of 1860), 


ss, 84, 328. 

Where there is ample evidence of the common 
intention of an assembly, the mere omission to 
mention it inthe charge is curable under section 
537 of the Criminal Procedure Code [p. 767, col. 2.] 


Balmakand Ram v. Ghonsanram, 22 O. 391; 11 Ind. 
Dec. (N. s.) 269; Basiraddi v Queen-Empress, 21 ©. 
827: 10 Ind, Dec. (x. 8.) 1182, referred to 

Where four persons formed themselves into a 
body with the common object of beating the com- 
plainant, and whila two of them assaulted him the 
other two stood by ready armed with lathis to take 
part in the assault, if necessary: 


Held, that the latter two were equally guilty with 
the others of an offence under section 423 of the 
Ponal Code. [p. 797, col.2.] 


Criminal revision against the order of 
the Magistrate, Barb, dated the 12th 
December 1916. 

Mr. Lakshmi Kanta Jha, for the Petitioners. 

Mr, Bankim Chandra De, for the Crown. 


JUDGMENT. -This criminal revision 
comes before me in pursuance ofan order 
made by the Hon’ble the Chief Justice and 
Mr, Justice Sharfuddin on the 22nd of 
Jannary 1917 and is referable only to the 
case of two ont of the four accused, namely, 
Budhan Singh and Kesho Singh. It appears 
that the aceused were charged under section 
325 of the Indian Penal Code with having, 
on the 9th day of August 1:16, at the bour 
of 8 o'clock P. m., voluntarily caused grievous 
hurt to one Jhari Singh at his house. 
The learned Sub-Divisional Magistrate 
who tried the case found all the aceused 
guilty and convicted Baldeo Singh of the 
more serious offence of causing grievous 
burt and sentenced him to a term of imprison- 
ment for six months under section 325, and 
with regard to the other three, he convicted 
them of voluntarily causing hurt and sentens- 
ed them under section 323, Lachho Singh to 
four months, Budhan Singh to three months 
and Kesho Singh to six weeks’ rigorous im- 
prisonment respectively. Budhan Singh is the 
father of the three other accused and he 
appears to be an old man of eighty years of age. 
Kesho Singh is bis son and is a boy of thirteen 
years of age. The learned Sab-Divisional 
Magistrate came to the conclusion that the 
accused were undoubtedly members of a party 
of persons who had formed themselves into a 
body with the common object of beating 
dhari Singh;and that on the 9th August 
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at 8 p. m. these four accused persons 
carried into effect the unlawful common 
object which they had formed and did beat 
Jhari Singh. The learned Sub-Divisional 
Magistrate thought that Budhan Singh and 
Kesho Singh were members of the party 
and as such were jointly responsible each 
for the act of the others, and he accordingly 
convicted them of the lesser offence of 
voluntarily causing hurt under section 323 
and sentenced them to the terms cf imprison- 
ment which I have mentioned. The peti- 
tioners appealed to the District Magistrate, 
and the District Magistrate took a more 
lenient view of the evidence as against these 
two persons and altered their sentence from 
one of imprisonment to one of fine and 
sentenced them to pay the small sum of 
Rs. 45 each. The District Magistrate says 
that even though these two persons, Budhan 
Singh and Kesho Singh, were members of 
a party of persons who formed themselves 
into a body to carry out the common object 
of beating Jhari Singh, they did not them- 
selves inflict any positive blow but that they 
were armed with lathis ready to take part 
in the assault if necessary and so were 
technically guilty of assault, Jhari Singh 
swears that he was assaulted by all the 
accused, but the learned Magistrate dis- 
believes his story, when he says that these 
two accused took an active part in the 
assault, having regard to the evidence of the 
Assistant Surgeon. It appears that neither 
in the summons nor in the charge was it 
stated that the charge preferred against the 
accused under section 325 was to be read 
with section 34,and it is now contended 
before me that inasmuch as there is no 
common object charged under section 325 
read in conjunction with section 34 that, 
therefore, the two petitioners must be taken 
to have been charged each with having 
voluntarily caused hurt independently of the 
others and that inasmuch as the Magistrate 
has found as a fact that these two petitioners 
did not inflict any blows that, therefore, they 
should not have been held guilty and should 
have been acquitted. 


Both the Courts below, however, have found 
that the two petitioners before me were 
members of the party of persons who formed 
themselves into a body with the common 
object of beating the complainant and that, 


ENDIAN OASES. 


767 


therefore, each of them was responsible for 
the act or acts of the others. Therefore, I 
think, that the learned District Judge was 
perfectly right in saying that the petitioners 
were each of them technically guilty of the 
offence of causing hurt; and Ido not eon- 
sider that the mere omission in the charge 
to mention section 34 renders the whole 
proceedings invalid. The authorities seem 


‘to be clear upon that point, having regard 


to the terms of section 537 of the Code of 
Criminal Procedure. In the case report- 
ed as Balmakand Ram vy. Ghansamram 
(1) it was laid down that “even if it 
had been necessary to specify the intention 
in the charge, it would have to be shown 
under the provisions of section 537 of the 
Code of Criminal Procedure that the 
omission had occasioned a failure of justice.” 
I cannot say in this case that by reason of 


“tha omission of a reference to section 34, 


avy failure of justice has resulted. To the 
same effect is the decision in the earlier 
case reported as Bastraddi v. (Jueen- Empress 
(2), where it was held that when there is 
ample evidence to show the common object 
of an assembly, the cmissiou to mention 
the common object can be eured by section 
537. In my opinion, in this case there is 
ample evidence to show that the common 
object of all the accused who formed 
themselves intoa body was to beat Jhari 
Singh. I, therefore, bold that the petitioners 
were rightly convicted and I reject this 
application. 


Application rejected, 


(1) 22 C. 291; 11 Ind. Dee. (x. s.) 262. 
(2) 21 0, 827; 10 Ind. Dee. (x, s.) 1182. 


LOWER BURMA CHIEF COURT. 
Criminal APPEALS Nos. 924 ann 928 or 1916, 
January 3, 1917. 

Present:—Mr. Justice Parlett. 

NGA BA AND OTHERS—APPELLANTS 
versus 


EMPEROR - RESPONDENT 


Confession—Admissibility—Procedure, 
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A Judge onght to deçide the question of admissibili- 
ty of a confession first and thon exclude the con- 
fession from the record, if it is inadmissible, and keep 
its terms from the assessors. 

A confession, if inadmissible, would be inadmissible 
in its entirety. 

King-Emperor v. Nga Po Min, 2 L. B. R. 168, 
referred to, 


Appeals from the order of the Sessions 
Judge, Hanthawaddy, dated the 28th August 


1916, passed in Sessions Trial No. 39 of 
1916. 
JUDGMENT.—The learned Sessions 


Judge has held the confessions both to 
the Myook and to the Sub-Divisional Magis- 
trate to be inadmissible, as being in- 
duced by a suggestion that he might be 
pardoned. He, however, read the latter 
ont and questioned the accused upon it. 
He ought to have decided the question of 
admissibility first and then have excluded , 
the confession from the record, and 
have kept its terms from the assessors. 
However, the latter appear not to have 
believed it. The Judge ought not to 
have allowed Maung Gwe to repeat the 
statement which he heard Maung Mon 
make to the M. O. Farther the Sessions 
Judge held that Maung Mon’s confession 
to the M. O. was admissible so far as it 
led to the discovery of relevant facts. In 
‘this he was wrong. Under King-Empervur v. 
Nga Po Min (1) the confession was inad- 
missible in its entirety. Nor do I find 
that it did lead to the discovery of any 
relevant fact. Nor, as in the case quoted, 
was tkere any evidence of conduct on 
the part of Nga Mon which soled. The 
finding of Rs. 100 concealed at Po Hla- 
ing’s bouse appears to me to be entirely 
irrelevant to the case against the present 
appellants. 


[Tho rest of the judgment is not necessary for the 
purposes of this report,— Hd.) 


(1) 21. B. R. 168 Appeals dismissed. 
1) 2 D. B. R. 168. 
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MADRAS HIGH COURT. 
CRIMINAL APPEAL No. 680 or 1916. 
February 2, 1917. 
Present:—Mr, Justice Sadasiva <Aiyar. 
PUBLIC PROSECUTOR—AppELLANT 
versus 
ATTAWAR RAMA RAQ—AcousEp 

— RESPONDENT. | 

District Municipalities Act (Mad, IV of 1884), 8. 222 
—Allowing outflow of offensive liquid into street devoid 
of side drains—Offence, 

An occupier of land within a Municipal’ area who 
lets offensive liquid to flow out of the land into a 
public street, is guilty of an offence under section 222 
of the Madras District Municipalities Act, even where 
no side drains are provided “for the street. : 

Queen-Empress v. Sevudappayar, 15 M.91; 1 Weir 
747; 5 Ind. Dec. (x. 8.) 412; Emperor v. Nagan Chetty, 
30 M. 221; 17 M. L J. 372; 6 Cr. L. J. 285, followed. 

Appeal, under section 417 of the Code of 
Criminal Procedure, 1898, against the acquit- 
tal of the aforesaid accused by the Court of the 
second class Bench of Magistrates, Mangalore, 
in Bench Case No. 188 of 1916. 

Mr. K. P. Lakshmana Rao, for the Accus- 
ed. 

JUDGMENT.—The majority of the 
Bench have acquitted the accused (res- 
pondent in this appeal preferred by the 
Government), evidently on the view that 
where there are no side drains provided 
for a street, the occupier of a land 
in a Municipal area cannot be convicted 
under section 222 of the District Munici- 
palities Act, even if he lets offensive water 
or other hquid matter so as to flow out 
of the land into the street. 

Their above view is clearly erroneous. 
Queen- Empress v. Sevudappayar (1) and Em- 
peror v. Nagan Chetty (2). 

The order of acquittal is reversed and 
tbe accused is directed to be re-tried, as 
no evidence has been let in on the side 
of the aceused and no findings of fact seem 
to have been arrived at by the Bench be- 
fore they disposed of the case on the 
above view. 

Appeal allowed; Re-trial ordered, 


V.R. P. 
(1) 15 M 91; 1 Weir 747; 5 Ind. Dec. (N. 8.) 418. 
(2) 30 M. 221; 17 M. L. J. 872; 6 Cr. L. J. 235. 
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PUNJAB CHIEF COURT. 

Secon Civis Appear No. 1396 or 1913. 

April 25, 1914. 

Present:—Sir Donald Johnstone, Kr., Chief 
Justice, and Mr. Justice Shadi Lal. 
HARI SINGH—PLAINTIFF-—ÅPPELLANT 
VETSUS 
ALLAH BAKHSH—Darexpant— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O, IX, rr. 8, 
9, 0. XLVII, rr. 4 (2), 7 (1) (b)— Dismissal for 
dejault—Restoration, effect of—Arbitration and award— 
Réview—Appeal from order accepting review—Revision. 

Per Johnstone, C. J.—~There 1s much to be said for 
the view that, when a case is restored after dismissal 
for default, it does not begome ves integra but is 
again before the Court in the condition if was in 
at the time of dismissal. [p 770, col, 2.] 

Where a Court is of opinion that an application for 
review should be granted, and, therefore, grants it, it 
cannot be said to have acted in contravention of rule 
4, Order XLVII, Civil Procedure Code [p 770, col. 2.] 

The suit was referred to arbitration by the Court 
at the request of the parties, bat before the award 
was putin the suit was dismissed for default. Upon 
application it was revived and restored to the file, and 
without objection by either party, the arbitrator -was 
- directed to put in his award. He was not re-appointed, 

nor was any fresh reference made, but he was treated 
as still being arbitrator. He made his award, arid no 
objection was taken that the dismissal of the suit 
for default had put an end to the arbitration, and 
that the arbitrator's powers had finally ceased to 
exist, The Court passed a decree in accordance with 
the award. The defendant appealed to the District 
. Gourt, which held that no appeal lay. He then 
applied for review, and the Court on the same 
materials changed its mind, accepted the appeal, and 
setting aside the decree remanded the suit for re- 
trial under Order XLI, rule 23, Civil Procedure Code, 
holding that the dismissal for default destroyed the 
arbitration and the case stood to be re-heard on the 
merits. Against this order plaintiff- appealed to the 
Chief Court under Order XLVIT, rule 7, Civil Pro- 
cedure Code: 

Held, (1) that the defendant by his conduct must be 
taken to have waived his objection to the authority of 
the arbitrator, which he subsequently sought to take 
in appeal, and that the award was a legal award; [p. 
770, col. 1} 

(2) that as the lower Appellate Court was of 
opinion that the application for review should be 
granted and so granted it, it couldnot be held that it 
acted in contravention of rule 4, Order XLVII, Civil 
Procedure Code; [p. 770, col. 2.] 

(3) that as the award was a legal award, the lower 
Appellate Court in setting it aside exercised a juris- 
* diction not vested in it by law, and that the Chief 

Court-was competent to revise its proceedings and 

- restore the judgment and decree ofthe first Court. 
[p. 771, col. 1.] 

Yusaf v. Naza, 16 Ind. Cas. 995; 11 P. R. 1918; 17 

P. L. R. 1918; 278 P. W, R. 1912 and In the matier of 

the petition of Hadjee Abdootlah, Reasut Hossein v. 

Hadjee Abdoollah, 3 I. A. 221; 20. 181: 26 W. R. 50; 
` J Ind. Doc, (x. s.) 380 (P, C.), reforred to. 
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Kvleemooddeen Mundul v. Heerun Mundul, 24 W. R. 
188 aud Chunder Churn Auggrolany V. Loodunram 
Deb, 25 W. R, 324, distinguished. 

Second appeal from the deeree of the 
District Judge, Gujrat, dated the 27th 
February 1913. 

Mr. Brij Lal, for the Appellant. 

Mr. Badr-ud-Din, for the Respondent. 


ORDER. 


Jounstons, C.J.—In this case plaintiff 
sued defendant for Rs. 74-8-0 and the first 
Court gave him a decree for Rs. 64-8-0 
based upon the award of an arbitrator, 
The peculiar feature of the case is that, 
after the reference to arbitration by the 
Court at request of parties but before the 
award was put in, the suit was dismissed 
for default. In the order dismissing the suit 
nothing is said about the arbitration, though 
no doubt the immediate and necessary result 
was that the arbitration determined. Then 
upon application the case was revived and 
restored to the file, and apparently without 
objection by either party, the arbitrator was 
directed to putin his award. He was not re- 
appointed, nor was any fresh reference based 
ona fresh application by the parties made, 
but he was treated as being still arbitrator. 
He made his award, and apparently before 
he actually presented it to the Court, 
defendant filed written objections to the 
filing of the award giving as his grounds 
various charges against the arbitrator’s 
impartiality. No objection was taken that 
the dismissal of the suit for default had 
put an end to the arbitration and that, 
therefore, the arbitrators powers had 
finally ceased to exist. Defendant not 
having attempted to establish his objections 
by evidence, the Court, as already 
stated, passed a decree in accordanse with 
the -award. Defendant appealed to the 
District Court, which held that no appeal 
lay, and further ruled that “the appellant’s 
that the order appointing 
the arbitrator or referring the case to arbitra- 
tion has become void by reason of consignment 
of the case to the record room for default, 
is absurd.” It was said in addition that the 
previous proceedings do not become null and 
void on restoration of a ease dismissed on 
defanlt, but that on restoration the case 
proceeds from the stage it had reached on 
dismissal. - 
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The appeal having been dismissed, defend- 
ant applied for review, contesting the above 
opinion; and the Court, on the same materials, 
cbanged its mind and accepted the appeal, 
set aside the decree and remanded for re-trial 
under Order XLI, rule 23, Civil Procedure 
Code, holding that the dismissal for default 
destroyed the arbitration and the case stood 
to be re-heard on the merits. 

Against this order an appeal has been filed 
here under Order XLVII, rule 7, Civil Proce- 
dure Code, and respondent opens the 
campaign by the objection that no appeal lies. 
He also contends that the order of the lower 
Court is sound onits merits. On the latter 
question I may say at once that I cannot 
agree with him. I think there is much to be 
said for the view that, when a case is 
restored after dismissal for” default, it does 
not become ves integra but is again before the 
Court in the condition it was in at the time 
of dismissal]; and here the defendant by his 
conduct— by the nature of his objections to 
the arbitration and to the filing of award— 
must be taken tohave waived the objestion 
which be made afterwards on appeal and 
which he makes now. The other question, 
however, is much more difficult. 


Order XLVII, rule.’ 7, must be strictly 
constrned. Appeal is.only competent on the 
. grounds mentioned in clauses (a), (b) and 
(e) in sub-rule (1). Clause ta), referring to 
rule 2, is concerned solely with the matter of 
the person to whom petition for review is 
made; and no question of right or wrong 
person arises here. Clause (c) is connected 
with limitation and has no application in the 
present case Clause (b) with its reference 
to rule 4is the only clause that can possibly 
apply, and the problem i is this. The lower 
Court was “of opinion that the application 
for review should be granted” and, therefore, 
granted it: is this final or can this Court go 
behind thatformation of opinion and inter- 
fere if it considers the opinion was wrong? 
The following rulings afford some assistance 
in solving this problem, viz., Chunder Churn 
Auggrodany v. Loodunram Deb ( ), Kole mood- 
deen Mundul v. Heerun Munaul (2) and In the 
matter of the petition of Hanjee Abdvolluh, 
Reasut Hossein v. Hadjee Abaoollah (3). The 

(1) 25 W. R. 324. 

(2) 24 W. R. 186. 

(3) 3 I. A. 221; 2 O, 181; 
(x. 6.) 380 (BP, C.). 


26 W. R. 50; 1 Ind. Dee. 
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authorities are not always easy to reconcile. 
For instance, in Koleemooddeen Mundul v., 
Heerun Mundul \2) it was ruled that special 
appeal was competent where review had been 
granted on no legal grounds;but in Reasué 
Hossein’s case (3) quoted above, the opinion 
expressed was that where the Court granting 
the review had “jurisdiction” to deal with 
the matter snd to review, noappeal lay. I 
think an authoritative ruling is called’ for 
and I, therefore, refer this case to a Division 
Bench. i 


JUDGMENT OF THE DIVISION BENCH. 


Jounstone, C. J.t—The facts and history of 
this case are given in the order of the Judge 
in Chambers, dated 25th April 1914, refer- 
ring the case to a Division Bench, and we 
need not repeat the whole story. The qués- 
tions now for us are whether any appeal lies, 
aud, if not, whether we have any revisional 
powers in the circumstances. 

Turning to Order XLVII, rule 7, Ciyil 
Procedure Code, we see that there. are only 
three grounds on which an appeal lies against 
an order granting an application -for review, 
cf. sub-rule (1), (a), (6) and (e). Here we 
are obviously not concerned with (a) or (e), 
and we have only to decide whether the 
granting of the application was in Sontrayers 
tion of rule 4. 

Turning next to rule 4, sub-rule (2) says 
that where the Court is of opinion that the 
application for review should be granted, ib 
shall grant the same. This wide discretion 
is fettered only by two provisos with which 
we are not concerned here, the first dealing 
with procedure and the second emphasizing 
the necessity for strict proof of a certain kind 
of allegation. Inthe present case the lower 
Court obviously was of the opinion that the 
application should be granted and so granted 
it perforce. Wethink it is impossible to 
hold that that Court acted in contravention 
of rnle 4; and we are supported in this view, 
hi in a different way, by Yusaf v. Nasa 

4). 

Mr. Brij Lal for appellant relies upon 
Roleemoudaeen Mundul v. Heerun Mnndul (2) 
and Uhunder Chur. Auggrovany v. Leodunram 
Deb(1). Iu the tira. case it was held that when 
an application for review has been granted “on 


(4) 16 Ind. Cas. 995; 11 P. R. 1913; 17 P. LR 
1913; 278 P. W. R. 1912. 
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no legal grounds,” appeal lies, and in the 
latter zase a similar rule is laid down for 
cases in which the lower Court has granted 
‘such ‘applications “without proper ground.” 
“ Those eases, of course, are under an old Civil 
' Procedure Code and they conflict in pri tiple 
` with Yusaf v. Naza (4) quoted above, land, 
“in short, we decline to follow them. | 
“Mr. Brij Lalthen draws our attention to 
` ground 1 (b) of his memorandum of appeal 
and. asks us to interfere on the revision side, 
< on the ground that the lower Appellate 
Court acted ultra vires in hearing the appeal 


“ atall, inasmuch as the judgment and decree ` 


-of the first Court were in accordance with 
a the award. 6. 

In reply Mr. Kureshi contends that there 
“was no legal award because there was no 
‘regular fresh nomination of the arbitrator 
“ after the case had been dismissed for default 
and then réstored, and that, therefore, appeal 

day: bub we agree with the view explained 
“in the referring order and hold that there 
: "Wasa legal award, 


It is clear, therefore, that the lower Appel- 
,, late Court exercised a jurisdiction not vested 
init by law and we revise its proceedings, 
rile that its interference with the first 
Court’s judgment and decree was ultra vires 


an 


__and restore that judgment and deeree. 


y 


As to costs, considering that Mr. Brij Lal’s 
client has strenuously insisted that appeal to 
this Court did lie when it did not, we think 
the parties should at least bear their own 
costs, 

Appeal accepted.” 


BOMBAY HIGH COURT. 
, ORIGINAL Orvis JURISDICTION Surr No. 1209 
i or 1915. 
October 10, 1916. 
Present:—Mr. Justice Kemp. 
“ABDUL RAZAK KEV AL— PLAINTIFF 
VETSUS 
. MAHOMED HUSEIN DALVI— 


DEFENDANT. 
Contract Act (IX of 1872), ss. 73, 65—Rreach of 
- promise of murriage—Damages, suit jor—Muhammadan 
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Under the Muhammadan Law in a suit for fbreach 
by the father ofa girl of his promise to give the 
girl in marriage, ihe promisee cannot recover the 
damages peculiar to an action for breach of promise 
of marriage undor the English Law. [p. 772, col. 1.) 

" Finlay v. Chirney, (1888) 20 Q B D. 494 at p 504; 
57 L, J. Q B. 247; 52 L. T. 664; 36 W B. 684; 52 7. 
P. 32-4, referred to. 

Under section 73 of the Contract Act, however, the 
promisee is entitled to receive compensation for any 
loss or damage caused to him by the breach or which 
the parties knew when they made the contract to be 
likely to result from the breach of it. Under section 
65 he is also entitled to the return of money, orna- 
ments, clothes, etc , given by him as consideration for 
the promise or compensation in respect thereof as on 
a failure of consideration. [p, 772, col. 2.] 


Mr. Mulla (with him Mr. Kanga), for the 
Plaintiff. 

Mr. Captain 
the Defendant, 


JUDGMENT.—This is a suit by the 
plaintiff for damages for breach by the defend- 
ant of his contract to give his daughter 
in marriage to the plaintiff, for the return 
of certain ornaments and clothes presented 
by the plaintiff to the defendant's daughter 
in anticipation of the proposed marriage and 
for expenses incurred in connection with the 
agreement for the marriage. 

The parties admit that a betrothal cere- 
mony took place in July 1915, but they are 
at variance on the terms arranged between 
them before the ceremony. Plaintiff says 
that he undertook to settle certain im- 
moveable property for the benefit of the 
girl upon certain trusts and to execute a 
formal deed of settlement on the date of 


(with him Mr. Davar), for 


‘the marriage, whilst defendant’s version of 


the arrangement is that plaintiff was to 
make an absolute gift of his Mahim pro- 
perty to the girl. Plaintiff also states 
that on disputes arising in consequence an 
arrangement was arrived at subsequent to 
the betrothal ceremony, by which the plaint- 
iff executed a promissory note for Rs. 2,700 
in favour of a 38rd party who was 
attempting to bring about a settlement an 
the understanding that the note should be 
returned to him on his purchasing within 
six months from the date of the marriage 
immoveable property in the name of the 
defendant’s danghter. The defendant replies 
that ic did nt agree to this proposal. 
The first thane raised ia, whether a suit for 
brear? oof pm aise of marriage will lie under 
Moubawmadan Law? li by this it is meant 
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that in’ a suit for breach by the father of 
the girl of his promise to give the girl 
in marriage the plaintiff cannot recover the 
damages peculiar to an action for breach 
‘of promise of marriage under the Eng- 
lish Law, I entirely agree with the pro- 
_position. The contract in respect of which 
.by the English Law a plaintiff may recover 
such damages for breach of a promise to 
marry is one which, in my opinion, arises 
from personal status. No authority from 
“the Muhammadan Law has been cited to me 
to- justify the allowance of such damages 
in cases where the parties are Muhammadans. 
In an action for breach of promise of mar- 
riage in English Law no attempt at fixing 
any measure of damages can bemade. Such 
actions stand on a par with actions for libel 
as to the range of topies in which Counsel 
-are allowed to indulge (Mayne on Damages, 
Gth Edition, page 502). As was stated by 
Bowen, L. J., in Finlay v. Chirney (1), the 
action [for breach of promise of marriage 
is one] “which is based on the hypothesis 
. of a broken contract, yet is attended with 
some of the special consequences of a per- 
sonal wrong, and in which damages may 
be given of a vindictive and uncertain kind, 
not merely to repay the plaintiff for tem- 
poral loss, but to punish the defendant in 
an exemplary manner.” I see no reason to 
introduce this anomaly to Muhammadans 
whose views of the relationship of the 
married parties to one another and of 
the negotiations for bringing about a 
marriage are so different to those of per- 
sons governed’ by the English Law. Wher, 
however, I say that the principle on which 
damages which are allowed by the English 
Law as peculiar to the breach cf a contract 
to marry -should not be applied to the case 
of .the breach of a promise for valuable 
-consideration made by the father of a 
Muhammadan girlto give her in marriage, 
-I am not to be taken as saying -tbat the 
ordinary results~ which flow under section 73 
of the ‘Indian Contract Act from the breach 
of a contract should not follow in 
this case as well as in the case of any 
other contract. Under that section the 
| promisee ‚is, on breach by the promisor of 
j his contract, entitled to receive from him 


(1) (1888) 20 Q. B: D. 494 at p. 504; 57 L. J. Q. B. 
"+ 247; 58 L T. O64; 36 W. R. 534; 52 J. P. 324. 


compensation for any loss or damage cansed 
to the promisee by such breach or which 
the parties knew when they made the con- 
tract to be likely to result from the breach 
of it.. Moreover, under section 65 ofthe 
Contract Act the promisee is entitled to 
the return of his consideration or compen- 
sation in respect of it as on a failure of con- 
sideration. These are principles which are 
applicable to every contract and have nothing 
to do with personal status. 

Indeed the right to the return of money, 
ornaments, clothes, ete., on a failure to per- 
form the marriage is one whish is recog- 
nized by Muhammadan Law (Macnaghten’s 
Principles and Precedents of Muhammadan 
Law, Chapter VI, page 230). Nor do I 
see why, as the ornaments and clothes in 
this case were sent tothe defendant’s house, 
he is not the proper party to be sued for 
their return. No point, however, bas been 
made by the defendant of this. 

Only so far, therefore, as the plaintiff in 
this case claims a lump sum of Rs. 2,000 
as damages for breach by the defendant 
of his contract with the plaintiff do I hold 
that he is not entitled to succeed, The 
suit must proceed with regard to the other 
reliéfs prayed for. 

[The suit was adjournéd to-13th Novem- 
ei for hearing and was finally dismiés- 
ed. 


Suit dismisses, 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 168 or 1915. 
November 24, 1916, 
Present:— Justice Sir William Ayling, Kr. and 
` Mr. Justice Seshagiri -Aiyar. 

S. KRISHNA PATTAR— Derenpanr No, 1 
— COUNTER-FETITIONER—-ÅPPELLANT 
TETSUS 
KAVALAPPARA MOOPPIL NAIB 
AVERGAL AND ANOTHER— DECHEB- HOLpERS-— 
PETITIONERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 42, 47, O. 
XXI, r. 52--Decree of Munsifs Court — Becution— 
Alachment of Sub-Courl’s decree—-Order of latter Court 
jor payment of amount to attaching decreé-holder— 
appeal, whether lies tu High Court or District Court 
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Nature of questions arising for decision—Procedure — - 
Practice. 

Where the holder of a decree passed by the Court 
ofa District. Munsif attached in execution thereof 
under Order XXI, rule-52 of the Civil Procedure 
Code, a sum of money which had been realised in 
execution of a decree passed by the Court of a Sub- 
ordinate Judge in favour of the judgment-debtor 
under the former decree and also obtained an order 
from the Sub-Court for payment of the said sum over 
to him: : 

Held, that an appeal against that order lay to the 
District Court, and uot to the High Court. 


Held, further, that all questions involved in the pre- 
sent proceedings must be as between the decree-holder 
and judgment.debtor in the decree of the Munsif’s 
Court in their capacity as such and consequently 
under section 42 of the ‘Civil Procedure Code, an 
appeal from the order passed lay tothe District 
Court. 

The proper procedure in such cases is to return the 

- appeal petition for presentation to the proper Court, 
and not to dismiss the appeal altogether. 

Vasudeva yv. Madhava, 16M. 32°; 5 Ind. Dec. te s.) ' 
934, followed. 


Appeal against the order of the Court of: 
the Subordinate Judge, Palghat,in Miscel- 
laneous Petition No. 2776 of 1914 in Original’ 
Suit No. 24 of 1911. 

- Mr. 0. V. Ananthakrishna iiie 
Appellant. 

Messrs. J: G. Rosario and P. V, Parames-' 
wara Aiyar, for the Respondents. 

JUDGMENT.—Second respondent. takes. 
the prelimingry objection that the appeal: 
lies: not to this Court, but to the District: 
Court. We think the contention is sound. 
His. client in. execution of his own decree: 
(in Original Suit No, 114 of 1902 on the file. 
of the Court ofthe Alathur District Munsif) 
has attached under Order KAT, rule 52 of the: 
Code of Civil Procedure, and obtained an 
order for payment of a sum of Rs. 2,1CC, 
which had -been realised in execution ofa. 
decree of the Court of- the Subordinate: 
Judge of Palghat (in Original Suit No. 24: 
of 1911 on its file) and was lying in Court: 
to. the credit of: the judgment-debtor in: 
Original Suit-No. 114 of- 1902 on the file- 
of the Court of the District Munsif’ of: 
Alathur. 


There is no question here of the execution, 
discharge or satisfaction of the decree of” 
the- Court of the Subordinate Judge, which’ 
was complete except for the payment of” 
the money realised. Any questions for dis- 
posal in this proceeding must be between’ 
the deeree-holder and judgment-debtor in 


for the 


ba 


the Munsif's:. Court:decreé in their apak 
as. such; and in consequence any, appeal from’ 
the order passed must lie -to the District. 
Court. The section of the Civil Procedure - 
Code applicable is section 42: and ‘the last-- 
sentence of that section shows the correctness 
of the view we have taken. 

` We must, therefore, direct that the appeal N 
petition should be returned to the appellant: 
for presentation to the-proper Court. 1st re- 
spondent: contends that the-appeal should . 
be dismissed, but we think, following.. 
Vasudeva v. Madhara (1), that this course’ 
would be-wrong. 

Appellant must bear the conis of ie: 
respondents (two sets) in this Court). 


Appeal petition returned, ` 
V.BP. 
(1) 16 M. 826; 5 Ind, Dee. (x. s.) 884, 


BOMBAY HIGH COURT. 
Orptnary ORIGINAL CIVIL Jurispicrion Sarr: 
No. 415 ov 1916. 

November 9, 1916, 
Present:—Mr. Justice Kemp. 
ABDUL LATIFF SHAIK HUSSEIN— 
PLAINTIFF 
versus 


PAULING & Co., LTD. — DEFENDANTS. 

Tort—Negligence—Highway— Level-crossing—Engine 
passing along line—Precautions—Duty of person using 
engine— Damages. 

Defendants were contractors carrying out work for. 
a railway company who had constructed two lirés 
for theiruse. These lines crossed a highway, but-no 
gate or gateman was provided at the crossing. The 
tracks and engines working on the line were under 
the contro! of the defendants, who had . agreed with 
the railway company to take precautions to safe- 
guard the public by proper watching and lighting, 
Plaintiff's motor car was proceeding along the road 
at midnight and on approaching the level-crossing, 
the driver saw some trucks moving along the line 
crossing the road and in-order to avoid -a collision 
he swerved to the leftand ran into a heap of ‘stones, 
causing damage to the car: 


Held, (1) that the defendants’ agreement with the 
railway company to take proper precautions could - 
not relieve the company of responsibility to the public, 
nor could it entitle persons using the highway to sue 
the defendants for failure to perform the duty cast 
upon the company and that, therefore, the plaintiff 
had noright of action against the defendants. so far 
as the omission to provide gates and proper lighting 
was concerned, inasmuch as there was no privity of. 
contract between the defendants and the plaintiff; 
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nor any duty from the defendants to the plaintif in. 


thig respects [p. 775, col. 1.1 

(2) Thát the defendants were, however, liable to 
the plaintiff for the negligent act of their servants in 
the conrse of the user of the railway lines crossing the 
road, [p. 775, col. 2.) 


‘Donovan v. Laing (1898) 1 Q. B. 629; 63 L. J. Q. B. 
25; 4 R 317; 68 L. T. 612; 41 W. R 455; 57 J. P: 583 
and Rourke v. White Moss Colliery Co. (1877) 2.0. P. D. 


205 at p. 209; 46 L. J. C. P. 283; 86°L. T. 49; 25 W. RB. ` 


263, referred to. 


The driver of an engine about to cross at midnight 
an unfenced level-crossing laid across a public high- 
way should exercise the greatest amount of care, 

[p. 775, col. 2.] 


Mr, Davar, (with him Mr. Strangman), for 
the Plaintiff, 

Mr. Campbell, (with him Mr. Jardine), for 
the Defendants. 

JUDGMENT.—Plaintiff’s suit is for 
damages sustained by his motor oar which 
on or about midnight on 3rd June 1915 was 
being driven from Panwel to Mumbra on the 
Poona-Bombay road, and at the railway cros- 
sing near Mumbra, shown on the plan marked 
Exhibit No. 1, was forced by the sudden 
appearance of an engine and trucks crossing 
the road to swerve into a heap of stones on 
the left of the road. The locality as well 
as the spot of the accident is clearly indicated 
on the plan which, therefore, renders it 
unnecessary to give any further description 
of the place. Thedefendants are contractors 
who were at the time carrying out the work 
for the Great Indian Peninsula Railway of 
removing the spoil from the tunnel shown 
on the left of the Poona-Bombay road and 
dumping it down on the bank at the Diva 
side of the Mumbra creek bridge. For this 
purpose, two lines marked on the plan in 


blue ink had been laid down by the railway 


company, the line on the Bombay side of 
the railway line being known as the main 
line and the other as the office line. The 
points for these lines were on the creek side 
of the road 

` Plaintif carries on the business of running 
a motor car service between Panwel and 
Mumbra, and his case is that on the night 
af 3rd June 1915 his service car was being 
driven with passengers along the Poona- 
Bombay road and as it approached slose to 
the level crossing, certain trucks which were 
cn the creek side of the crossing suddenly 
began to move across the road, with the 
result that the driver of the car had to 


swerve to his left toavoid a collision and: 
ran into the heap of stones causing the 
damage complained of. Plaintiff suggests 
that the trucks were being pushed in front 
of an engine. Defendants’ case is that’: 
plaintiff's driver was driving negligently 
and that the trucks referréd to by the 
plaintiff were on the tunnel side of the 
road, and the engine, which had dragged some 
trucks from the tunnel and uncoupled them, 
then proceeded across the crossing to the 
points and on its return as it approached 
the crossing blew its whistle twice and 
stopped on the approach of the car. Defend- 
ants also say that plaintiff's driver was 
driving fast as the car approached the 
crossing and that if he was unable to pull 
up in time to avoid a collision,.that was due 
to the car carrying more passengers than it 
was licensed for. They also plead they took 
every precaution to avoid danger to traflic 
at the crossing and that plaintiff's driver 
was guilty of contributory negligence ‘such 
as would disentitle plaintiff to recover 
damages. : 


That is a short summary of the contentions 
on each side. It may further be stated that 
the defendants were doing this work under 
a contract with the Great Indian Peninsula 
Railway under which the railway company 
supplied them with the lines, engines and. 
trucks, and it is admitted by Mr. -Campbell, 
for the ‘defendants, that these were then 
being used by the defendants for their work 
and were under their control, The particular 
work in question was an extension of the 
work which defendants had agreed to 
do for the railway company under an 
agreement of 4th April 1913, which has 
been put in and marked Exhibit No. 3 
in this case. The correspondence relating 
to this extension work has been put in ‘as 
Exhibit No. 4, and to my mind it clearly 
contemplates that this extended work was 
to be done under the same agreement 
Exhibit No. 38. The correspondence,, 


Exhibit No. 4, merely states the rate on 
dumping the spoil from the tunnel with 
the addition ef a clause that defend- 


ants are not to be liable for damage or loss 
of rolling stock through the sadden 
subsidence of the bank, -and that the 
rate is to inelade the supply by the 
railway company of engine power and 
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rolling stook. As the performance of this 
work would entail the engine and trucks 
crossing the level crossing, it is only 
natural to suppose the same terms in the 
agreement Exhibit No. 3 regarding the pre- 
cautions to be taken by defendants to guard 
the crossing were intended to be embodied in 
the agreement for the extra work. By clause 
7 of part I of the Schedule to that agree- 
ment defendants. agreed with the railway 
company to take proper precautions to 
safeguard the public by proper watching 
and lighting, and the duty to the public 
that is thus cast upon a railway company 
of safeguarding persons asing the highway 
over a railway crossing was by contract 
between the railway company and the 
defendants thrown upon the latter. This, 
however, would not relieve the railway 
company of responsibility to the public 
nor would it, in my opinion, so far as 
the public are concerned, entitle persons 
using the highway to sue the defendants 
for failure to perform the duty cast upon 
the railway company, there being no 
privity of contract between the defend- 
ants and the plaintiff nor any duty from 
the defendants to the plaintiff in this respect. 
So that so far as the omission to 
provide gates and proper lighting and 
observation at this crossing is concerned, 
the plaintiff, if seems to me, has no 
right of action against the defendants. 
This, however, does not dispose of the 
suit, for it is admitted that the engine 
and rolling stock and the lines were, 
at the time of the accident, under the 
control of the defendants. And it is 
immaterial, in order to fix defendants 
with responsibility for negligence, that 
the engine driver and portérs engaged were 
paid by the railway company if at the time 
they were acting under the order of, and sub- 
ject to the control of, the defendants | Dono- 
van v. Laing (1); Rourke v. White Moss Colliery 
Co. (2)]. So that whilst the plainti#f may have 
no right of action against the defendants 
for the omission to keep the level crossing 


(1) (1898) 1 Q. B. 629; 63 L. J. Q. B. 25;4 R. 317; 
68 L. T. 512; 41 W. R. 455;,57 J. P. 583. 

(2) (1877) 2 O. P. D. 205 at p. 209; 46 L."J. CO. P. 
288; 36 L, T, 49; 25 W, R. 263, : 


properly guarded, he may still have a 
right of action against them for the negligent 
act of the defendant’s servants in the course 
of the user of the railway lines crossing 
the road, And I can conceive no stronger 
ease in which care should be exercised by 
the driver of an engine than that in which 
he proposes tocross at midnight an uufenced 
level crossing laid aercss a publie high- 
way. 

The precautions which the defendants 
were in the habit of taking when moving 
their engines and trucks across this publio 
highway are detailed in their letter to the 
Distrist Superintendent of Police, dated 24th 
June 1915 (Exhibit E). They appear to 
me hopelessly inadequate, According to that 
letter no regular watchmen are appointed 
to guard the level orossing, but at night time 
when the loco motive isapproaching the crossing 
the train attendant goes ahead with a signal 
lamp and stands at the crossing until the 
engine is passed. Apparently the defendants 
themselves felt their precautions were some- 
what insufficient, as the letter goes on to 
state that except on very rare occasions the 
loco motive has notoccasion to pass the crossing 
twice from nightfall to daybreak. It comes 
to this that the only precaution that the 
defendants took to signal to the public 
that the engine was about to cross the 
road —apart, I suppose, from the usual pro- 
cedure of blowing a whistle, was to send a 
man ahead with a lamp. And this, moreover, 
in the case of a crossing known to be open and 
without gates. 


The engine-driver states that there was a 
porter at the time with a white light in his 
hand and that the engine had a red light 
on its right hand buffer and another oa the 
rear of the tender. He admits, however, 
that the red lights were shaded at the 
sides and they would, therefore, be invisible 
to any one approaching the engine at right 
angles. They are indeed only intended for 
warning persons on the line of the approach 
of the engine. He says he blew his whistle 
wheu he reached the points and then again 
his danger whistle when he was five or six 
feet from the osrossing and saw the car 
approaching. Itseems to me that the latter 
blast could have had little effect under the 
Circumstances to avoid the danger of a 
gollision, for it would have been soynded 
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too close to the crossing to give a car 
near ‘the erogsing sufficient warning of its 
danger. The porter Ramsndan Ramdas says 
he was at the crossing itself with a white 
lamp and showed it. It is clear he was 
actually on the crossing and not where he 
should have been, vizą, some distance from 
it to warn approaching traffic. The effect 
of the evidence of the fireman and the oilman 
is the same, If believed, it all comes to 
this, that a porter stood on the crossing and 
when he saw the car approaching showed 
a white light, whilst the engine, admitted 
by’ the engine-driver to be invisible on that 
dark night at any distance, blew its whistle 
once at the points and again a danger 
whistle five or six feet from the crossing. 
- I disbelieve the evidence suggesting the 
car was approaching at a very fast rate. 
It was a dark night and no driver would 
rush at a railway crossing at a high rate 
of speed. I consider that even if the de- 
féndants’ evidence is to be believed, it shows 
that the precautions which the engine-driver, 
porter, ete., took to warn traffic along the 
road that the engine was about to cross the 
highway, were quife inadequate, They knew 
the crossing was an open one and that the 
engine was invisible except when very 
close, and the blowing of a danger whistle 
five or six feet from the crossing and the 
showing of a white light on the crossing 
itself do not, in my opinion, show that proper 
warning was given to the car of the approach 
of the engine. 

The plaintiff's driver says 
warning until the trucks began to move 
across the line. It will be remembered the 
defendants’ case is the engine and trucks 
were separated by the crossing at the time, 
although in paragraph No. 5 of the written 
statement it is stated the engine was dragging 
the-trucks. The plaintiff’s driver says the 
engine was pushing the trucks. Ib is difficult 
to decide which of these various versions 
is correct. In any event, on defendants’ 
own evidence there were trucks there close 
to the crossing which the plaintiff’s driver 
saw and there was admittedly an engine 
moving until it reached the crossing itself 
and if the plaintiffs driver thought in 
the sudden realisation of his danger that 
the trucks were being pushed by the engine, 


it cannot be wondered at and does not to. 


my mind affect the merits of plaintiff’s 


INDIAN CASES, 


ABDUL LATIFF SHAIK HUSSEIN Y, PAULING & C0., LTD. 


he had no: 


[1917. 


case, which is in effect that the'manœuvres: 
of those in charge of the engine'and trucks 
were such as to justify the step he took-of- 
swerving off the road. I-agree that he took- 
the proper course and one that any other 
cautious driver would have taken under the’ 
circumstances. It was better to swerve off' 
the road than torisk the chance of dashing- 
into the engine or trucks if not able to 
pull up in time. He might have tried to 
pull up by putting on all his brakes. 
Whether he would have succeeded in stopping: 
the car to avoid an accident if he had put‘ 
on the brakes, 1 cannot tell but I would! 
say on the evidence, probably not. And that’ 
he did one thing and not the other is no 
ground for suggesting that what he did 
was wrong and in any event a man suddenly 
confronted with imminent danger, as- was- 
the case here, cannot be expected to exercise 
the same careful discrimination as to the 
correct course to pursue that he otherwise 
should. The doctrine of contributory- 
negligence has no application under the 
circumstances, 

Tt has also been argued that some 200: 
yards up the road on either side of the 
crossing was a danger sign post warning 
cars approaching the crossing, but on a 
dark night that would be invisible to any 
one unacquainted with the road whilst as 
to persons who knew the road and the 
crossing, like plaintiff's driver, it would 
make no difference having regard to my 
finding that the car was not approaching 
this crossing ata high rate of speed. 

Naturally, most of the plaintiif’s witnesses- 
cannot testify to the facts immediately 
preceding the accident, as they were pas- 
sengers in the car whose first intimation of 
the danger was the sudden swerving of the car 
off the road. The plaintiff’s driver has not 
produced his license. It may be that he 
had not got it extended. It is improbable 
he had not got one, as although the incident 
was reported to the Police no steps seem 
to have been taken against the driver on 
account of anything wrong with his license. 
And, in any event, even if he had no 
license, provided be drove carefully on this 
occasion as L find he did, the mere absence 
of a license would not justify those acting 
under the defendants* control and orders- 
from exercising any less care towards him 
than towards a driver who hada license, | 
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[After answering the issues his Lord- acquired by purchase from one Shaikh Has- 


ship dirested the suit to proceed on the issue 
of damages. | : 
Suit decreed. 


— 


PATNA HIGH COURT. 

Secon Cryin Aprea No, 339 or 1915. 
February 5, 1917. 
Present:—Mr, Justice Atkinson. 
Shatkl. GAWHER ALI—Derenpantr— 
APPELLANT 
LETSUS 
Shaikh ENAYAT ALI AND ANOTHER— 
Pualxtivrs— RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Art, 142— 
Bengal Tenancy Act (VII of 1885), Sch. III, Art. 3, 
applicability of—Landlord and tenant—Dispossession 
of tenant by co-sharer landlord not in his capacity of 
landiord—Limitation. 

A-suit to recover possession of his holding by a 
tenant, who has been dispossessed by a co-sharer 
landlord not in his capacity of landlord but claiming 
to have acquired a jote interest in the holding inde. 
pendently of his interest as Jandlord, is governed by 
Article 142 of Schedule I of the Limitation Act and 
not by Article 2 of Schedule III of the Bengal 
Tenancy Act. [p. 778, col 1.] 

Abhoy Churn Mookerjee v. Shaik Titu, 2 C. W.N. 
175 and Brojo Kishore Mahapatra v. Saraswati Dassi, 
6C. W. N. 388, referred to. 

Annada Sundari Chandalini v. Kebulram Changa, 
7 O.W. N. 542, distinguished. 


Appeal from a decision of the Subordinate 
Judge, Purnea. 

Mr. Lal Mohan Ganguli, for the Appel- 
lant. 

Mr: Mohammad Mustafa Khan, for the Re- 
spondents. 


JUDGMENT.—This second appeal comes. 


before me from the decision of the Sub- 
ordinate Judge of Purnea, reversing the de- 
cision. of the Munsif dismissing the plain- 
tiffs’ suit. The plaintiffs claim to have 
a jote right in 51 bighas of land situated 
in Méuza Kishunpur Kochka. The plaint- 
iffs allege- that settlement of these 51 bigkas 
of land. was made with their father Shaikh 
Sabar: and after his death it descended to 
his sons, and eventually the entire jote 
interest’ in| the property became vested in 
the plaintiffs, The defendant undoubtedly 
has a l2-anna malik. interest 
51 bigkas but he also claims to have 


„tire 


in these- 


san Ali a jote interest to the extent of 
E annas. The learned Subordinate Judge 
sets cut on appeal the case which the de- 
fendant made before him and as sworn to 
in his deposition, namely, that the en- 
16-annas jote interest had devolved. 
upon the four sons of Sabar Ali in equal 
shares which subsequently by purchase be- 
came vested in him; and that he wasthe 
owner thereof; and that the jote interest; 
which had previously been vested in the 
plaintiffs had thereby become extingnished. 

The sole question arising in this case is one 
of limitation; namely, whether the period 
of limitation provided in Artisle3 of Sche- 
dule III of the Bengal Tenancy Act applies 
to this case or Article 142 of the general 
Limitation Act. The case came before me 
originally in May 1916 and on the 19th 
of May I made an order remanding the 
case to the Subordinate Judge for a deter- 
mination of an issue; namely, to ascertain 
the date when the defendant is alleged to 
have dispossessed the plaintiffs from the lands 
in suit, if at all. The learned Subordinate 
Judge has, in response to that issue, found 
as a fact that the defendant dispossessed 
the plaintiffs from a portion of the 51 
bighas, to wit 16-87 acres, in the year 181° 
Fasli Sambat, but he is unable to fix the 
exact date in that year when the dispossession 
took place. The plaintiffs claim a declara- 
tion that they are entitled to an occupancy 
raiyati interest in the entire 16-annas share 
of the 51 bigkas in Mauza Kishunpur Kochka; 
and they claim to recover possession of 
the 16-87 acres now in the possession of 
the defendant. It is contended on behalf 
of the defendant that when he dispossessed 
the plaintiffs from these 16 aeres odd, he 
did so in.his capacity as landlord and that 
thus the provisions of Article 3of Sche- 
dule III of the Bengal Tenancy Act apply 
and that two years having elapsed from 
the date of the dispossession the present 
suit is not maintainable, in so far as the 
plaintiffs seek to recover 16:87 acres now 
in possession of the defendant. This point 
does not appear to have been taken in 
either of the lower Courts and the learn- 
ed Subordinate Judge has found tuat the 
plaintiffs’ claim is not barred in this action 
under the general limitation, inasmuch ag 
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the suit was brought within 12 years from 
the date when the dispossession is alleged 
to have taken place. The learned Sub- 
ordinate Judge reports to me that the 
dispossession of the plaintiffs took place in 
1312 Fasli Sambat, which corresponds to the 
year 1905 A. D. Therefore, the only matter 
for determination is the capacity in, which 7 
the defendant dispossessed the plaintiffs from 
the lands in suit. I am satisfied from 
the judgment of the Subordinate Judge 
that the defendant took possession of 16°87 
acres of the lands in suit from the plaint- 
iffs not in his capacity as malik or asa 
co-sharer malik; but solely relying upon the 
title which he had put forward, namely, 
that he had acquired the jote interest in 
the entire 51 bighas which was formerly 
the’ property of the plaintiffs in which they 
had acquired an occupancy right. That 
being so, it appears to me that in point 
. of Jaw the limitation provided by the Bengal 
Tenancy Act does not apply to this ease 
and that the period of limitation applicable 
to this case is that provided by Article 
142 of the general Limitation Act. The 
cases reported as Abhoy Churn Mookerjee v. 
Shatk Titu (l) and Brojo Kishore Mahapatra 
v. Saraswati Dassi (2) fortify me in arriving 
a this sonclusion. The defendant relies 
upon a case reported as Annada Sundari 
Chandalini v. Kebulram Ohanga (3), where 
it was laid down that one co-sharer can 
dispossess a tenant; and that if he does 
so it amounts to a dispossession by a land- 
lord, even though it is done by one co- 


sharer. In my opinion the principle laid 
down iri that case in no way applies to 
the facts of the present case; because I 


am satisfied, having regard to the judgment 
_ of the learned Subordinate Judge, that the 
defendant did not dispossess the plaintiffs 
as a co-sharer malik to the extent of 12- 
annas share in respect of the 51 bighas; 
but that: he dispossessed the plaintiffs re- 
lying upon his claim to have acquired a 
jote right in the lands in suit. Aecordingly, 
in my opinion, the appeal fails and must 
be dismissed. I accordingly dismiss this 
appeal with costs coupled with whatever 


(1) 20. W. N, 175. 
(2) 6 0. W. N. 383. 
, (8) 7 0. W. N. 542, 
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costs may have been incurred by the hearing 
of the issne remanded by me under my order 
of May 1916. 


Appeal dismissed. 
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OTHERS— DerenDANTS— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 52—Lis 
pendens, doctrine of, applicubdility of-—-E.xecution— 
Attachment—Claim proceedings —Altachinent and sile 
during pendency of claim suit, validity of -—Decree- 
holder, whether represents judgment-debtor in Gan 
suit—Ciril Procedure Code (Act V of 1908), 6), 
scope and applicability of — Alienation after attac hace 

Section 64 of the Civil Procedure Code only avoids 
private transfers and deliveries contrary to the 
attachment as against all claims enforceable under 
the attachment, and is applicable to private trans- 
fers between the date of the attachment and the 
final decision in any claim proceedings and the subse- 
quent suit thereon. [p. 779, col. 2.3 

Sukhdeo Prasad v. Jamna, 23 A. 60; A. W. N. (1°00) 
199, relied upon. 

Private ajienations by the claimant, though not” 
strictly within the words of section 64, must ‘also ‘be 
held to be subject to the result ‘of the claim 
litigation [p. 779: col. 2.] 

Krishnappa Chetty v. Abdul Khader Saheb, 25 Ind. 
Cas. 11; 38 M. 534; 26 M. L. J. 449, followed, 

The doctrine of lis pendens applies only to aliena- 
tions which are inconsistent with the right which 
may bs established by the decree in the suit: [p. 780, 
col, 1 

Kondi Munisami Chetty v. Dakshnamew thi Pillai, 
5 M. 371; 6 Ind. Jur. 570; 2 Ind. Dee. (Nn. s.) 27, 
followed. 

Where the right to attach certain property as the 
property of the judgment-debtor is admitted, a 
prior attachment in one snit does not affect a sale 
under a later attachment in another suit, and .the 
fact that the right to attach in the first suit is 
being questioned by a stranger to the suit does not 
make any difference. [p. 779, col 2: p 780, col, 1.1 

Lalu Mulji Thakar vy Kashi Bat, 10 B. 400; 6 Ind. 
Dee. (x. su 645, referred to. 

Where a decree-holder has attached the property 
of a judgment-debtor in execution of a money-decree, 
and while he is seeking to establish his right to 
attach and sell such property as the property of the 
judgment-debtor by s dt against a successful claimant, 
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the judgment-debtor not being a party to the claim 
proceedings or the subsequent suit, another decree- 
holder attaches the same property and brings it to 
sale, the auotion-purchaser is not affected by the 
doctrine of lis pendens, so that a subsequont purchaser 
at a Conrt auction in execution of the decree in 
execution of which claim proceedings were taken, 
does a acquire a good titleas agninst him. [p. 780, 
col. 1. 

Semble.—The fact that the judgment-debtor was 
a party to the claim proceedings and the subsequent 
tigation would make no difference. [p. 780, col. 1; 
p.781, col. 2.] 

Per Napier, J.—Involuntary sales by decrees do 
not come within the purview of section 52 of the 
Transfer of Property Act. {p. 781, col. 2.] 


A judgment-debtor who isnot actually a party to 
claim proceedings or to the subsequent litigation 
arising therefrom cannot be held to have been repre- 
sented by his decree-holder. [p. 781, col. 2.] 


Kadir Mohiudee Marakkayar v, Muthukrishna Ayyar, 
26 M. 280; 12 M. L. J. 8368 and Phul Kumari v. Ghan- 
shyam Misra, 35 O, 202; 85 I. A. 22; 12 O. W. N. 169; 7 
C. L. J. 26,5 A Le J. 10; 17 M. L. J. 618; 2 M. L. T, 
506; 10 Bom.-L. R. 1; 14 Bur. L. R. 41, explained. 

,Kolashervi ‘Illath Narainan v. Kolasherri Illath 
Nilakandan Nambudri,4 M. 131; 1 Ind. Deo. (N.s.) 
926, referred to. 

‘Krishnappa Chetty v, Abdul Khader Saheb, 25 Ind. 
Cas. 11; 38 M. 535; 26 M. L. J. 449, disapproved. 


Second appeal against the decreeof the 
Court of the Subordinate Judge, Tinnevelly, in 
Appeal Suit No, 84 of 19 4, preferred against 
that of the District Munsif, Ambasamudram, 
in Original Suit No, 48 of 1913. 

Mr. S. Ramaswamt Adyar, for the Appel- 
lant. 

Mr. K. V. Krishnaswami Aiyar, for the 
Respondents, 
4 i JUDGMENT. 

Waris, O. J.—This appeal raises the 
following question. If, when a decree-holder 
has attached the property of -the judgment- 

‘débtor in execution of a money-decree and 
while he is seeking to establish his rigbt to 
attach and sell such property as the property of 
the judgment-debtor by suit against a success- 
ful claimant, the judgment-debtor not being a 
party tothe claim proceedingsor thesubsequent 
suit, another decree-holder attaches the same 
property’ and brings it to sale, is the auction- 
purchaser affected by the doctrine of lis pendens 
so that a subsequent purchaser ata Court auc- 
tion, in execution of the decree in execution of 
which claim proceedings were taken, acquires a 
good title as against him. In this case the first 
sale “took place while the claim proceedings 
were pending ata stage when the claimant 
had sacceeded in the suit and an appeal had 
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been filed by the judgmeni-ereditor, which 
was afterwards successful, Tha sale was iu 
execution of a decree against the judgment- 
debtor and the claimant, and must be taken 
to have been of both their interests, but as it 
has since been found that the claimant had 
no interest, the sale may be treated merely 
asa sale ofthe judgment-debtor’s interest. 
The case does not come within section 64, 
Civil Procedure Code, which only avoids 
private transfers and deliveries contrary to 
the attachment as against all claims enforce- 
able under the attachment, and must, T think, 
be held applicable fo private transfers bet- 


_ ween the date of the attachment and the, 


final decision inany claim proceedings and 
the subsequent suit thereon, as held in 
Sukhdeo Prasad v, Jamna (l). Again 
private alienations by the claimant, though 
not strictly within the words of section 64, 
must also be held to be subject to the result 
of that litigation, as held in Krishnappa Chetty 
v. Abdul Khader Saheb (2).. The present 
case, however, is one of a sale in execution and 
itis quite clear that under the Code attach- 
ment was not intended inany way to affect 
attachments and sales in execution of other 
decrees, . The Code contemplates co-existing 
decrees and orders for sale, and contains 
provisions asto the Court which, in such 
a case, is to have the conduct of the sale, and 
as to rateable distribution of the sale- proceeds 
among the various decree-holders, This 
being so, can it be that the filing of a elaim 
petition in one of the suits questioning the 
right to attach and the subsequent suit, in 
which strietly speaking the only question at 
issue is the judgment-creditor’s right to 
attach the property as the property of the 
judgment-debtor, operates under the doctrine 
of lis pendens against all sales in execution of 
other decrees against the judgment-debtor so 
as to make the auction-purchaser’s title 
dependent on the result? Where the right 
to attach the property as the property of the 
judgment-debtor is admitted, a prior attach- 
ment in one suit does not affect a sale 
under a later attachment in another suit, and 
it is difficult to see why the fast that the 
right toattach is being questioned bya stranger 


23 A. 60; A. W. N. (1990) 199. 
5 Ind, Cas. 11; 38 M. 585; 26 M.-L. J, 449, 
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to tbe suit should make any difference, 
The effect of answering the question in the 
affirmative would be to interfere with the 
.due working of the provisions of the 
Code for the simultaneous execution of 
seyeral decrees against the same judgment- 
debtor, and if it had been intended that 
any such result should follow when the 
right to attach is questioned by claim 
proceedings it would have been expressly 
provided for. The question was decided 
in Lalu Mulji Thakar v. Kashi Bai (8) 
in the case of a judgment-debtor named 
Pitambar, where the Court held that the 
doctrine of lis pendens was inapplicable on 
two grounds, one that the purchaser at 
the execution sale did not derive title 
from Pitambar, and the other that Pitambar 
was not a party to the claim suit and 
was not represented therein by the plaintiff 
simply because the plaintiff sought to 
establish his right to attach and sell the 
property as the property of Pitambar, In 
this case also the judgment-debtor was 
not a party to the claim proceedings and 
the attaching creditor’s subsequent suit, 


and the decision that he could not be’ 


considered to be represented in that suit 
is- entirely in accord with the subsequent 
decisions of this Court in which the 
question has arisen in other connections. 
This ground would, therefore, be sufficient 
to dispose of the present case. But even 
supposing the  judgment-debtor to have 
been a: party, I do not consider that that 
would make any difference. The observations 
of the learned’ Judges that the purchaser 
at the Court anction did not derive title 
from the judgment-debtor are not in 


accordance with ‘the view now prevailing.- 


There’ is, however, a broader principle 
which is sufficient: to take the case out 
of- the operation of section 52 of the 
Transferof Property Act, and that is that, as 


held in Kondi Munisami Ohetty v. Dakshia-’ 
‘murtht Pillai (4), the doctrine of lis pendens ' 


applies only to alienations which are inconsist- 
ent with the right which may be established 
by the-decree in the suit. Here the sale 
in execution proceeded upon the very 


(3) 10 B. 400; 5 Ind. Dee. (N. 8.) 655. 
49 5 M. 371; 6 Ind, Jur. 570; 2 Ind. Dec. (x. s.) 
257, 
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footing that the property belonged to the 
judgment-debtor and the doctrine is, 
therefore, inapplicable to the case. The» 
scheme ~of the Code as already observed 
is to allow executions of money decrees 
to go on simultaneously, and to 
hold that the sale in any one suit may be. 
made available in other snits by way of 
rateable distribution. The lower Court 
was right and the second appeal must 
be dismissed with costs. 


Napier, J.—The question that arises in 
this appeal is, whether the sale by 
Court auction of certain properties, which 
were purchased by défendants Nos. l and- 
2 in execution of a deoree obtained- by 
the Ist defendant in Small Cause Suit No. 
1766-of 1907, is good against the subse- 
quent purchase of the same properties by. 
the plaintiff in execution of his. decree in 
Original Sait No. 144 of 1907. It'is 
contended by the plaintiff that the proper- 
ties in question were bought by the 
defendants in circumstances that enable 
him to plead that the sale is void by 
virtue of the doctrine of lis pendens. The 
suit by the plaintiff was brought against 
the 3rd defendant and he had attached 
the properties in question before judgment. 
The suit in which defendants: Nos. 1 and 
2 bought the properties was brought by. 
the Ist defendant against defendants Nos, 
3 and 4, who are husband and wife, 
sometime after the plaintiff's suit. Prior 
to the plaintiff obtaining a decree the 
4th defendant, wife of the 3rd defendant, 
put in claim petitions (Exhibits EŒ and F) 
with respect to the attached properties. . 
To these petitions she made. the plaintiff 
a party, but not the 3rd. defendant, her 
husband, who was the defendant in the: 
snit. The District Munsif held an enquiry, 
and on the 28th Augnst 1907 allowed 
the claim and directed the release of ‘the 
properties from attachment before judgment. 
(wide Exhibit C). The plaintiff then filed 
the suit, Original Suit No. 127 of 1908, 
against the 4th defendant, the claimant, 
not making the 3rd defendant, her husband, 
a party under section 283 of the old 
Civil Procedure Code (Order XXI, rule, 
63, of the new Code) to establish the 
right which he claimed, «vizą the right 
to attach. This suit was dismissed by the 
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District Munsif on the 28th October 1908, 
but the decision was reversed on appeal 
on the 8th September 1910. The plaintiff 
then applied for attachment and sale, 
he having meanwhile got a decree against 
the 3rd defendant, and he purchased 
the properties on the 10th November 1911 
on the sale in execution of hisdecree. Three 
years before this, on the 20th November 1907, 
the lst defendant purchased the lst item in 
Court sale by himself in execution of his 
small cause suit decree against defendants 


Nos. 3 and 4; and in October 1909, the 2nd | 


‘defendant purchased the 2nd item in execu- 
tion sale by the lst defendant in the said 
small cause suit. There has been some 
contention before us as to whose interests 
were purchased in these last Court sales, 
but I am satisfied that the interests of both 
the 8rd and 4th defendants in the properties 
were sold. The result of the appeal in 
the claim suit is that the 4th defendant 
has been found to have had no interest in 
those properties. So we areonly concerned 
with the effect of these sales: or the in- 
terest of the 3rd defendant, the jndgment- 
debtor in the original snit bronght by the 
plaintiff. It is contended for the appellant 
that this sale was subject to his rights. in 
the 3rd defendant’s properties and that, there- 
fore, he is entitled to the properties. Mr. 
Krishnaswami Aiyar raises. two defences 
to this contention, viz. (1) that as the 
judgwent-debtor was not a party to either 
the claim proceedings or the claim 
suit, section 52 of the Transfer of Property 
` Act does not apply; and (%) as the only 
claim made by the plaintiff was a rigbt to 
attach, that was nota right to immoveable 
property within the meaning of section 52, 
Transfer of Property Act, and so could not be 
effected by the transfer by Court sale. It 
is now beyond dispute that involuntary 
sales by decree are covered by the mischief 
of the doctrine, thcugh 1 do not 
think it has been decided that such sales 
come within the actual purview of section 52 
Transfer of Property Act. 
to think that they do not, as under section 
2, proviso (d) of the Act, “nothing herein 
contained shall be deemed to affect any 
transfer by operation’of law or by,-or in 
execution of, a decree of a Court, save “as 
provided by section 57 and Chapter IV of 
the Act,” ueithor of which apply to seetion 
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52. I will take it, however, that the 
doctrine is as stated in the language of the 
section. ; 

It has been argued for the appellant, first, 
that the judgment-debtor was a party to 
the claim proceedings. I cannot accept this 
contention as there is no evidence of any 
notice being served on him and it is clear that 
he did not appear, The fact that his name 
together with that of nine other defendants 
appears in the heading of the claim petition, 
only means that the petition was in a suit to 
which he and the other defendants were 
parties. In this view, the plaintiff must fail. 
But I am of opinion that even if the judgment- 
debtor had been a party to the claim 
proceedings, the position of the plaintiff 
would have been no stronger. Admittedly 
he was not a party to the claim suit. It is 
contended, however, on behalf of the appel- 
lant that he was constructively a party, being 
represented by the plaintiff, and reliance is 
placed on two decisions of this Court, 
Kadir Mohideen Marakkayar v. Muthukrishna 
Ayyar (5) and Krishneppa Chetty v. Abdul 
Khader Saheb (2). The first of these cases 
only decides that where on the application 
of the plaintiff, a certain person is entered 
on the record in the place of a deceased 
defendant as his legal representative 
and that person raises no objection that he 
was not the sole legal representative of 
the deceased defendant and that there 
were others who ought to be joined, and 
where no other person claiming to be co-heir 
has applied to have his name joined as legal 
representative, then that person who was so 
brought onthe reccrd sufficiently represents 
the estate of the deceased for the purpose of 
the suit, and in the absence of any fraud or 
collusion the decree passed in such suit will 
bind the estate. This proposition has been 
affirmed by the Privy Council as being 
necessary to protect bona fide purchasers 
at Court auction. But it is no authority for 
the proposition now contended for. The 
ease of Krishnappa Chetty v. Abdul Khader 
Saheb (2) is, however, in point. In that case 
Mr. Justice Sadasiva Aiyar thought himself 
bound by the decision of the Privy Council 
in Phvl Kumari v. Ghanshyam Misra (6) to 

(5) 26 M. 230; 12 M. L. J. 368. 

(6) 35 0. 202; 35 1 A. 22; 12 Cc. wW. N. 169; 7 C, 
L. J.36;5 A. L. J. 10; 17 M. L. J. 618; 2 M, L, T. 506; 
10 Bom L.R. 1; 14 Bur, L, R. $1. 
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hold that theclaim suit is onJy a continuation 
of the claim proceedings and that, therefore, a 
series of cases beginning with Kolasherri lath 
Narainan v. Kolasherri {lath Nilakandan Nam- 
budri (7),in which the contrary view wastaken, 
must be held to be overruled. The reasons 
given by the learned Judge for coming to 
that conclusion will be found stated at 
‘pages 541 to 545.* The proposition which 
he considers to have been established by 
‘tthe decision of the Privy Council, is stated 
by him at page &44:* “Suits of this class, 
‘though called original suits, are not in 
their essence original ‘ actions but merely 
-forms of appeal allowed by the Civil Proce- 
dure Code to be brought in the guise of 
original suits.’ With due deference to 
the learned Judge, I do not think that the 
“language used by the Privy Council compels 
us to hold that a judgment-debtor who 
was a party to claim proceedings is construc- 
“tively a party toa claim suit between the 
‘aimant: -and the attaching creditor. What 
was’ actinlly decided in that case 
{Phul Kumari v. Ghanshyam Misra (6)] 
-wgs that & claim suit was properly - 
‘stamped with a Court:fee of Rs. 10 as a 
‘suit to “alter or set aside a summary 
‘desision or order”? of a Civil Court within 
-the meaning of subvséction (i) of Article’17, 
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little further on, their Lordships say’ 

“ Misled by the form of the action directed 
by section 283, both parties have treated the 
action as if it were not simply a form of 
appeal, but as if it were unrelated to any 
decree forming the cause of action.” I do 
not think that in using the words ‘a form 
of appeal’, their Lordships intended to do 
more than indicate that this was the method 
by which the effect of the order could’ be 
got ridof. Nowhere in their judgment do 
their Lordships express any opinion: that 
the attaching creditor represents the judg- 
ment-debtor and no such question arose in 
that suit. It seems “to me that all that 
their Lordships have decided is that the 
words in section 283, viz, “may institute 
a suit to establish the right which he claims 
to the property in dispute”, come within 
the words “to alter or set aside an order 
of a Civil Court”, because the order ofa 
Court on aclaim petition is one passed in 
proceedings to establish the same right 
which is claimed to the property in dispute. 
“In the view I have taken onthe first 
point, I do not think it necessary to express 
“any ‘opinion as to what would have been 
the result if the judgment-debtor had been 
-made a party to the claim suit. The appeal 
“will be dismissed with costs. 


Schedule II of the Court Fees ‘Act (VII of - 


1870). It bad’ been contended in the High 
Court that the-proper fee. was one caleulated 
‘on the value of the decree in execution 
“of which the claimant’s property had been 
' widngly’ attached, and the High Court held 
-that the suit was one in which consequential 
zřelief was prayed for and, therefore, subject 
“to an ad valorem Court- fee. Their Lordships 
“of the Privy Council point- ont that the 
“gause of action ig the order passed on the 
claim petition and decide | that if comes 
pexactly within the words, “to alter or set 
‘aside an order.” In explaining the action, 
` their Lordships use the following language:— 
<“ section 283, Civil Procedure Code, recognises 
' such as not merely an appropriate but the 
only mode of - obtaining review in such 
eases.” Now it is clear that in this 
' sentence their Lordships are not using the 
term “review” in the technical sense given 
to it by the Civil Procedure Code. A 
(7) 4M. 131; 1 Ind. Dec. (N. s.) 926. 
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Appeal dismissed. 
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PATNA HIGH COURT, 
Secoxp Civiu ArreAaLs Nos, 720 anp 721 
or 1915. 

February 9, 1917. 
Present:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sharfuddin, 
CHAUDHARY MAHABIR SINGH— 
PLAINTIF —APPELLANT 

versus ` 
Musammat MOTIRANI KUHR—Derunpant 


— RESPONDENT. 

Mortgage —Decree against one co-administrator of 
mortgagor's estate, effect of — Estate, whether liable. 

N’s father executed a mortgage in favour of plaint- 
iff’s father. W by his Will appointed 4, his widow 
and M, the widow of his brother, co- administrators of 
his estate. Plaintiff bronght a suit on foot of 
the mortgage against A alone and obtained a decree, 
but before the deoree was made absolute 4 died. 
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Plaintiff then sought to bring Af on the record in 
place of 4; 

Held, RA that A alone could not represent the 
estate of N, and that she and M ought to have 
heen sued together as representing the estate; 

(2) that inasmuch as A did not represent the 
estate of N the decree’ must, be taken to have been 
passed against her personally, “with the result that 
tbe ostatec of N could not be sold in execution of 
-the‘deeree; and 

(3). that 3E was not in any sense an heir or re- 
presentative of A and could not, therefore, be made a 
party to the suit. 

‘Appeal from a decision of the Officiating 
‘Judicial Commissioner, Chota Nagpur, dated 
the lst September 1914. i 

Messrs. Harihar Prasad Sinha and Mirbin- 
‘08: ‘Lal, for the Appellant. - 

“Messrs, Lachmi Narain Saka and Kailash. 


pati, for the Respondent. ° 


JUDGMENT 
“In S.A. No. 720 oF 1915. 


Cuamien, C. J.— One Harsahay Lal in 1898 
„executed a mortgage in favour of the appel- 
lant’s father. Harsahay Lal died, leaving twa 
sons Narain Sahay and Narsing Sahay. Narsing 
Sahay predeceased Narain Sahay, who thus 
became sole owner of the property. Narain 
Sahay madea Will appointing his widow An- 
purna and Motirani the widow of his brother 
Hanuman (who had died in the lifetime of 
Harsghay) co-administrators of the property. 
He léft the property to Anpurna, and 
Motirani jointly for their lives and directed 
that on the death of the survivor it should 
pass to his sister’s son Raghunandan. Narain 
Sahay having died, the appellant brought a 
suit on the mortgage impleading Anpurna 
alone as heiress of Narain. Anpurna object- 
ed that she alone did not represent the estate 
-of Narain and that Motirani should be made 
a party. “The appellant declined to make 
Motirani a party and eventually a prelimi- 
nary decree for sale was passed against 
Anpurna. She appealed against that decree 
but she died before the appeal could be heard 
and the appeal was dismissed. The appel- 
lant then applied to have the name of 
Motirani entered on the record in place of 
the deceased Anpurna and asked the Court 
to make the decree absolute. Motirani 
objected. Her objection was thrown out by 
the Munsif but was allowed by the Judicial 
Commissioner on appeal. This isa second 
appeal against the order of the Judicial 
Commissioner. 
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It appears to me to be quite clear that 
Anpurna did not and could not represent 
the estate of Narain. She and Motiraui cought 
to have been sued together as representing 
that estate. Inasmuch as Anpurna did not 
represent the estate of Narain, the dearee 
must be taken to have been passed against 
Anpurna personally with the result that 
the estate of Narain cannot be sold in exe- 
cution of the decree. Motirani is certainly 
not in any sense an heir or representative 
of Anpurna. Motirani may be now in pos- 
session of the estate of Narain and may 
represent that estate as long as she lives, 
but she has not succeeded to Anpurna in 
the representation of that estate and, as 
Anpurna for the reason given above 
cannot be taken to have represented 
the estate of Narain, Motirani cannot be 
brought into. this case at all. In my 
opinion tbe District Judge was right in 


„refusing to make a decree absolute against 


Metnant. I weuld dismiss 
with costs. 
SBARFUDDIN, J.—I agree. 


Appeal dismissed. 
ING. A. No. 721 of 1915. 


JUDGMENT.— This appeal is on all 
fours with Second Appeal No. 720 of 1915, 


this appeal 


except that the mortgage was made by 
Narain instead of by Harsahay. For the 
reason- given in Second Appeal No, 720 


this appeal i is dismissed with costs. 
Appeals dismisseil, 





MADRAS HIGH court, 
FULL BENCH. 


APPEAL AGAINST ORDER No. 370 or 1915. 
December 6, 1916, 
Present:—Sir John Wallis, Kr., Chief Justice, 
Mr. Justice Abdur Rahim and Mr. Justice 
Srinivasa Aiyangar. 

A, S. RODERIGUES—Responnenr— 
APPELLANT 
versus 
N. P. R. M. P. R. M. RAMASAMI 
CHETTIAR AND ANOTHER— PETITIONER AND 


Party Reseonvents—Rusponpents, 
Provincial Insolvency Act ‘IIL of 1907), s. 387—Surety 
for insolvent, whether ‘creditor’ — Sale to surety — 
Fraudulent preference—Creditor, right of, to impeach 
under 8, 87. 


754 
RODERIGUES V. RAMASAMI CHETLIAR, 

By the Full Bench.—A person who stands surety for 
the payment of a debt by the insolvent is a ‘creditor’ 
within the meaning of that expression in section 37 
of the Provincial Insolvency Act anda sale to him 
is a fraudulent preference within the meaning of 
that section. [p. 786, col. 2.] 

Nalam Viswanatham v. Official Assignee of Madras, 
82 Ind. Cas. 795, overruled. 

Paine, In ve, Read, Ex parte, (1897) 1 Q.B. 122;66 L. 
J. Q. B. 71; 75 L. T. 316; 3 Manson 309; 45 W. R. 190; 
Blackpool Motor Car Co., Ltd., In re, Hamilton v, 
Blackpool Motor Car Qo., Lid., (1901) 1 Oh. 77; 49 W. 
R. 124; 8 Manson 193; 70 L. J Ch 61, followed. 

Mills, In re, Oficial Recewwer, Ex parte, 58 L, T. 
871; 6 Morrell 66: Warren, In re, Trustee, Ex parte, 
(1800) 2 Q B. 188; 69 L. J. Q. B. 425; 82 L. T. 502; 
48 W. R. 523; 7 Manson 137; Stenotyper Ltd, In re, 
Hastings Bros v, Stenotyper Ld., 119801) 1 Ch. 250; 70 
L. J. Ch. 94; 84 L. T, 149; 8 Manson 203; 17 T. L. R. 
151, referred to, 

By the Division Bench,— A creditor has the right to 
move the Court for annulment of a sale by the insol- 
vent under section 37 of the Provincial Insolvency 
Act. But the Court should hear the application only 
after notice to the Official Receiver. [p. 784, col. 2.] 


Appeal against the order of the District 
Court of Tinnevelly, in Insolvency Appeal 
No. 313 of 1915, in Insolvency Petition No. 
Sofi¢l4. | 

This appeal coming on for hearing on 
the 22nd and 23rd November 1916, upon 
perusing the petition of appeal, the order 
of the lower Court and the material papers 
in the case and upon hearing the argu- 
ments of Mr. M. D. Devadoss, Counsel, 
for the Appellant and of Mr. T. M. Rama- 
swawi Atyar, Vakil, forthe Ist Respondent and 
Mr. S. Ramaswami Atyar, Vakil, for the 2nd 
Respondent, the Court (Ayling and Seshagiri 
Aiyar, JJ.) made the following 


ORDER OF REFERENCE 
TO A FULL BENCH. 


Narayana Aiyangar, the insolvent, was 
indebted to one Moideen Sahib. The 
appellant before us, Roderigues, stood surety 
for the payment of the debt. Narayana 
` Aiyangar became heavily indebted after the 
date fixed for the payment of the debt. 
Thereupon, Moideen sent a notice to Rode- 
rignes demanding payment. Roderigues in 
his turn applied to Narayana Aiyangar, who 
executed a sale of the crops Standing on 
his land.on the 24th of January 1914; a 
creditor petitioned the District Court to 
. declare Narayana Aiyangar an insolvent, 7 
‘days after the sale, An application was 
made by the same creditor under section 27 
of Act ILI of 1907 to set aside the sale of the 
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crops as: amounting to undue preference. 
The learned District Judge in a careful 
judgment has granted the prayer. Hence 
this appeal. 

The main question argued before us by 
Mr. Devadoss was that the sale toRoderigues, 
who was only a surety, nob beinga convey- 
ance to a creditor, section 37 has no-applica- 
tion. Two other contentions were also 
raised, (a) that there was pressure upon 
Narayana Aiyangar and that consequently 
there was no voluntary preference; and (b) 
that the District Court was not com- 
petent upon a creditors application to 
set aside a sale. Wo shall first dispose 
of the two latter contentions before dealing 
with the main question. 

On the question of pressure, the facts 
found arethat the insolvent and Roderigues 
were neighbours and friends, that Roderi- 
gues was aware of the involved circum. 
stances of the insolvent, that the sale-deed 
was taken on trast without even looking 
at the property conveyed, and that there 
was no pressure brought to bear-upon the 
insolvent to execute the sale-deed, On 
these facts, the District Judge was right 
in holding that thé conveyance was clearly 
within the mischief ofsection 37. We entirely 
agree with him. We do not think ib 
necessary to refer to the authorities quot- 
ed by the learned Counsel on this point. 


On the question of the right of a 
creditor to apply, we have the authority of 
Khushhali Ram v. Bholar Mal (L). The 
decision in Gollapud: v. Lakshmi , Nara- 
simham (2) is also in favour of the 
position that a creditor can apply. 
It was said that the insolvent may be 
harassed by a number of applications, if 
one creditor is permitted to exercise such 
a right. The obvious answer to that is, 
it would be open to the insolvent to 
move the Court to bring the Receiver on the 
record on a creditor’s application. We 
think it right to point out that Courts 
should ordinarily hear such applications 


only after giving ,notice to the Official 
| Receiver, as that would safeguard the 
interests of the insolvent and of the 


(1) 28 Iud. Cas. 573; 37 A. 252; 13 A. D. J. 240, h 
(2) 17 Ind. Cas, 393; (1912) M. W. N. 1001, 
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general body of the creditors. No objection 
on the score of the incapacity of the creditors 
to apply was raised before the District 
Judge. We see no ground, as at present 
advised, for entertaining the objection at 
this stage. 

Upon the principal question, there is the 
direct authority of this Court in Nalam 
Viswanatham v. Oficial Assignee of Madras 
(3). The arguments addressed to us in 
this case, however, incline us to think that 
that decision should be re-considered. The 
circumstances which have induced us to take 
a different view from the learned Judges 
who decided that. case may be briefly 
summarised thus:— 

(1) . There is direct authority in England 
and in this country for the proposition 
that a surety is a creditor: Paine, In re; 
Read, Ex parte (4); Blackpool Motor Car Oom- 
pany, Limited, In re; Hamilton v, Blackpool 
Motor Oar Company, Inmited (5) and 
Sethna v. Kallianji (6). 


(2) The first two pronouncements are 
by Judges of great authority on the 
question at issue. The opinion of Vaughan 
Williams, J., as he then was, and of Lord 
Justice Buckley should not be lightly de- 
— on questions affecting the Bankruptcy 

aw, 

(3) The authorities relied on for the 
contrary proposition are to be gathered only 
from certain obiter dicta of the Judges. In 
Mills, In re, Oficial Receiver, Ex parte 
(7) the real question was whether there 
could be fraudulent preference where the 
conveyance was made to a creditor, not 
for his own benefit, but with a view to 
‘secure the claims of the surety. In the 
course of the judgment, Lord Esher and 
the other Lords Justices say that the 
surety was not a creditor. This statement 
was not necessary for the decision in the 
case. Whether the person intended to be 
benefited was a surety or an utter stranger 
would not have affected the decision in the 


@ fi En Cas. 795. 
4) (1897) LQ B. 12% 66 L. J. Q. B. 7l; 75 In. T, 
316;,3 Manson 309; 45 W. R. 199” TET TET 


(5) (1901) 1 Ch. 77; 49 W. R 124; 8 } ; 
ae ei ; 8 Manson 198; 


(6) 19 Ind. Cas. 57; 15 Bom. L.R. 11 
(7) 5 Morrell 55; 58 L. T, 871. ik 
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case. The same remarks apply to 
Stenotyper, Limited, In re; Ilastings Bros. v. 
Stenotypor, Limited (8) and to Warren, 
In re; Trustee, Hx parte (9). 

(4) There are pronouncements by other 
Judges which, thongh not under the Bank- 
ruptey Law, havea direct bearing on the 
question whether a surety isa creditor: per 
Swinfen Eady, J., in Ascherson v. Tredegar 
Iry Dock.(\0) and Lord Halsbury in Sharp 
v. Jackson (11). The first of these cases was 
under the Company’s Act and the question 
was whether when a. Company goes into a 
liquidation, a surety can prove his claim asa 
creditor. 


(5) Text-writers have almost unani- 
mously held thata surety isa creditor. 2 
Halsbury’s Laws of England, page 281; May 
on Fraudulent Conveyances, page 36; Williams 
on Bankruptcy, page 3801; and Wace on 
Bankruptcy, page 251. 

(6) Sections 28 and 29 of Act IIT of 1907 
distinctly lay down that a person to whom a 
debt is due on a contingency isa creditor. We 
fail to see why that principle should not be 
applied to the interpretation of the term 
‘sreditor’ in section 37. 


(7) Section 44 of the English Bankruptey 
Ac&é was amended in 1913 so as to 
specifically bring in a guarantor and a 
surety. Lord Justice Vaughan Williams 
in his book on Bankruptcy points out 
that the section has been so amended to 
remove the doubts which may be entertained 
consequent on the obiter dicta of Lord 
Esher and the other Judges in the cases 
already referred to. 


These considerations and the. weight and 
prestige attaching to a statement of law 
on this subject by Lord Justice Vaughan 
Williams have induced us to refer the 
consideration of the question decided in 
Nalam Viswanatham v. Official Assignee of 


(8) (1901) 1 Ch. 250; 70 L. J. Ch. 94; 84 L. T, 149; 
8 Manson 293; 17 T. L. R. lal. | 

9) (1909) 2 Q. B. 133; 68 L. J. Q. B. 425; 82 LT 
502; 48 W B. 523:7 Monson 137. f 

(lu) (1999) 2 Jh. 41; 73 L. J. Ch. 697; 101 LT. 


519. r 
(iL) (1899) A. 0.419; 63 L.J. Q. B. 868; 80 L. T, 
841; 6 Manson 24; 16,7. L. R, 418. 


e 


766 
RODERIGUES v, RAMASAMT CHETTIAR, 


Madras (3) toa Full Bench. The principle 
to be borne in mind is that the Insolvency 
Law aims at securing equal rights to all 
persons who have been induced to come 
to the rescue of an insolyent and who 
have subsequently been affected by the 
application to declare him an insolvent. 
. If a surety can prove his claim after 
Bankruptey, it is difficult to hold that he 
is not a creditor. Under the Indian 
Contract Act the liability of a surety is 
co-extensive with that of the principal 
debtor (section 128). His liability arises 
the moment that the right of the creditor 
to sue accrues: and at the same moment 
his right to be indemnified by the 
principal debtor also accrues. The liability 
is always existing, though it may not be 
enforced at once. Under these circumstances 
it seems to us that the better view 
would be to hold with Vaughan Williams, 
“LL, J., and Buckley, L: J., that the surety 
isa creditor. 


. Having regard to the different view 
taken by Sadasiva Aiyar and Napier, JJ., 
jn Nalam Viswanatham v. Official Assignee 
of Madras (3) and having regard also 
to the fact that the question is one of 
considerable importance, we have resolved 
to refer the following question for the 
opinion of the Full Bench:— 


“Whether a person who stood surety 
for the payment of a debt by the insolvent 
is a creditor within the meaning of that 
expression in section 37 of the Provincial 
Insolvency Act?” 


This appeal coming for hearing on 
Friday the. Ist day of December 1916, 
upon pernsing the above Order of Reference 
and upon hearing the arguments of Mr. 
M. D. Devadoss, Counsel, for the Appellants 
and of Messrs, A. Krishnaswamt Aiyar and 
T. M. Ramaswami Atyar, Vakils, for the Ist 
Respondent and of Mr. S, Ramaswami 
Ayar, Vakil, for the 2nd Respondent and 
the question having stood over for con- 
sideration till this day, this Full Bench 
expressed the following 

OPINION.—This question has been 
decided in England under the corresponding 
section 48 of the Bankruptey Act of 1£83 
in 1897 by .Vanghan Williams, J., in 
Paine, In re; Read, Ex parie (4) and in 1900 
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by Buckley, J., (now Lord Wrenbury) in 
Blackpool Motor Car Company, Limited, In re; 
Hamilton v. Blackpool Motor Car Company, 
Limited (5). In the latter case the learned 
Judge, after considering all the authorities 
including the dicta in Mills, In re, 
Official Receiver, Ex parte (7), held, following 
the earlier decision, that a surety being 
entitled to prove in bankruptey must be 
considered a creditor for the purposes of 
fraudulent preference under section 48 of 
the Act of 1883. That decision has not 
since been questioned in England and 
may, we think, be accepted as settled law. 
This was apparently the view taken when 
the new consolidated Bankruptey Act of 
1914 was passed. The defect disclosed in 
section 48 of the Act of 1883 by the 
decisions in Mills, In re; Oficial Receiver, 
Ex parte (7), Warren, In re; Trustee, Eg parte 
(9) and Stenolyrer, Limited, In re; Hastings 
Bros v. Stenotyper, Limited (8) was then re- 
medied by omending the section re- 
numbered 44, so as to include expressly 
payments made to a creditor with a view 
to prefer his surety. A similar amend- 


ment would, no doubt, have been made to 5 


meet the case of payments to the surety 
himself with this view, if it had not 
been considered that they were already 
within the section as construed in these 
two cases. Such payments are even more 
objectionable than payments to the creditor, 
as they do not directly reduce the 
indebtedness of the estate. 

We accordingly answer the question in 
the affirmative, 

Reference answered 
in the affirmative. 
V.R. P. 
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HADISH BAPARI V. BOGAMULLA SHEIK, 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM ORIGINAL Orper No. 442 
or 1914. 

January 31, 1917. ` 
Fresent:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Newbould. 

HADISH BAPARI—PerITONGR— 
APPELLANT 
Versus 
BOGAMULLA SHEIK—Ossscror— 


RESPONDENT. 

Guardians and Wards Act (VIII of 1890), s. 17 o) 
(2)—Muhammadan Law—GQuardian of minor 
daughter's property — Guardian for contracting marriage 
~— Father, right of. 

According to Makam dai Law the father has a 
proferential claim tobe the guardian of his minor 
daughter’s‘ property. Though the Guardians and 
Wards Act gives to the Judge power of appointing 


anybody as guardian, section 17 (2) lays down rules , 


which bring the provisions of the Act into line with 
those of the Muhammadan Law. [p. 787, col. 2.] 

The rules as to guardianship for contracting 
marriage on behalf ofa Muhammadan minor depend 
exclusively upon Muhammadan Law and are not 
affected by any order made under the Guardians and 
Wards Act, D. 787, col. 2.] 


Appeal against, the order of the District 
Judge, Assam Valley Distriets, dated the 20th 
May 1914. 

FACTS of the case appear from the judg- 
ment, 

Babu Khitish Ohandra Chakrabarty (with 
him Mr. N. O. Bardalat), for the Appellant. -— 
Under the Muhammadan Law the father has 
an absolute right to be the guardian of his 
minor children. The Guardians and Wards 
Act has not modified the Muhammadan Law 
in this respect. Vide Mafazzal Hosain v. 
Basid Sheikh (1), Moyna Bibi v. Banku 
Behari Biswas (2), Ameer Ali’s Muhammadan 
Law, Volume IT, pages 587 and 590, Wilson’s 
Anglo- Muhammadan Law, (1 912) Edition, 
section 93, page 178. 

The father might not be fit or entitled to be 
the guardian of the person of his minor 
daughter, but why should his right onder 


the Muhammadan Law to be the guardian of - 


the minor’s property be takenaway. Section 
17 (1) of the Guardians and Wards Act says 
“consistently with the law to which the minor 
is subject,” and I submit a Court in appoint- 
ing a guardian of a minor goes beyond its 


(1) 34 0.36; 40. L. J, 485; 11 0. W. N. 7L 
(2) 29 ©. 473;6 0. W. N. 667. 
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jurisdiction if it does not pay any heed to. 
the provisions of the Act. 

No doubt the dispute between the parties 
arose in connection with the right to give the 
girl in marriage. But the question as to 
who will be entitled to give the girl in 
marriage has nothing to do with the Guardians 
and Wards Act, as it is exclusively for the 
Muhammadan Law to decide such a question, 
and the appointment of the appellant as 
guardian under the Act will not affect that 
question in the least. 


JOUDGMENT.—This is an appeal against 
an order refusing the application of the 
appellant to be appointed and declared 
guardian of the person and property of his 
minor daughter under the Guardians and 
Wards Act, 1890. The learned District 
Judge has refused the applisation, on the 
ground that according to the Sunni school of 
Muhammadans, which prevails in this case, 
the mother’s mother has a preferential claim 
over the father to the custody of an infant 
on the death of the mother and also on the 
ground that it will be in the best interests 
of the minor that she should remain for the 
present with her mother’s relations. These 
are good grounds for refusing the appellant’s 
application to be appointed guardian of the 
person of the minor but no sufficient reason 
has been given why he should not be declared 
guardian of her property. According to 
Muhammadan Law he has a preferential 
claim to be the minor’s guardian for this 
purpose. Though the Guardians and 
Wards Act gives to the Judge power of 
appointing anybody, section 17 (2) lays 
down rules which bring the provisions 
ofthe Act into line with those of the 
Muhammadan Law. Weare told that the real 
dispute between the parties is abont the 
right to give the girl in marriage. Itis 
sufficient to remark that the refusal to 
appoint the appellant guardian of his 
danghter’s person inno way diminishes hig 
rightsas afather under the Muhammadan Law 
‘in this respect.. The rules as to guardianship 
for contracting marriage on behalf of a 
minor depend exclusively upon Muhammadan 
Law and, therefore, are not affected by any 
order made under the Guardians and Wards 
Act. 

We aacordingly allow this appeal in part 


in 
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and declare the appellant Hadish Bepari to 
be the guardian of the property of his minor 
daughter Gul Banu who was born in Sraban 
1320 B.S. The respondent did not appear 
and we make no order as to costs. 

Appeal allowed in part, 


PUNJAB CHIEF COURT. 
MISCELLANEOUS First Crvin APPBAL No. 2811 
os 1916, 
February 19, 1917. 

Present: —Mr. Justice Scott Smith. 
ABDUL RAHMAN AND ANOTHER— 
Decren-HOLDERS—-APPELLANTS 

VETSUS 
SIBGHATULLA-—JUuDGMENT- Destor— 
RESPONDENT. 

Execution of decree—Instalment decree, construction 
of— Default in paying instalment, effect of. 

An instalment decree provided that the amount 
decreed shall be payable by monthly instalments of 
Rs 2,500 commencing from the Ist of January 1916 
aud that if any two of the instalments were not paid 
as prescribed, the plaintiff would be entitled to 
recover the whole amount which at the time of 
default remained due under the decree. The judg- 
ment-debtor made default inthe payment of the 
instalment of a certain-month and paid it along 
with the instalment of the following month on the 
llth of that month: 

Held, that the decree meant that the first instal- 
ment was payable on the Ist of January and that the 
subsequent instalments were payable on the Ist of 
each succeeding month, and that, therefore, the judg-- 
ment-debtor having made default in the payment of 
two instalments, the decree-holder was entitled to 
execute the decree for the whole amount remaining 
due on it. 

Miscellaneous first appeal from the order 
of the Subordinate Judge, first class, Delhi, 
dated the 18th October 1916, rejecting the 
application. 

Mr. Kirkpatrick, for the Appellants. 

Dr. Muhammad Iqbal, for the Respondent. 

JUDGMENT.—The decree-holders-appel- 
lants were given an instalment decree against 
the judgment-debtor-respondent. The in- 
stalments were Rs. 2,500 a month and the 
first was payable on the Ist of January 1916, 
and it was provided in the decree that if 
any two ofthe instalments were not paid as 
prescribed the plaintiff would be entitled to 
recover forthwith the whole amount, which 
at the time of defanl& remained doo 
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under the decree. The instalments were 
paid at some time during each menth up to 
August 1916. The instalment due in 
September was not paidat any time during 
that month, butalong with the instalment of 
October which was paid into Court on the 
lith of the latter month. The lower Court 
held that it was not clearly stated in the 
decreethat each instalment was payable on 
the lst of every month and that, therefore, the 
instalments of September and October could 
be paid at any time in the month of October, 
and as they were so paid no such default had 
occurred as would entitle the decree-holders 


“to take advantage of the clause authorising 


them to realize forthwith the whole amount 
due. The actual words in the deeree are that 
amount decreed shall be payable by monthly 


. instalments of Rs. 2,500 commencing from 


the Ist of Jannary 1916. In my opinion 
this means that the first instalment was 
payable on the Ist cf January 1916 and that 
subsequent instalments were payable on the 
lst of each succeeding month. 

Mr. Muhammad Iqbal, for the respondent, 
refers to Kashiram v. Pandu (1) and urges 
thatthe decree-holder, having not insisted on 
the punctzal payment of the instalment on 
the Ist of each month, cannot now urge 
that the instalments were so due. In my 
opinion the ruling referred to is distinguish- 
able from the present case. Though the 
previous instalments were not regularly paid 
on the Ist of every month they were always 
paid before the end of every month, and this 
was the first oscasion on which default was 
made in a second instalment while the 
previous instalment was still unpaid. There 
is, therefore, no question of waiver by 
the decree holders. In my opinion the deeree . 
ig quite clear and is in accordance with the 
award upon which it was based. 

T, therefore, accept the appeal and setting 
aside the order of the lower Court direct that 
the decree-holders are entitled to realize 
forthwith the whole amount due under his 
decree. Respondent will pay the appellants’ 
costs in this Court. 


` Appeal accepted. 
(1) 27 B. ';-4 Bom. L. R. 688. 
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CHAIRMAN OF THE COXKMISSIONERS NOAVADWIP V. GOUR CHANDRA 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decree No. 2562 
or 1914, 
December 13, 1916. 

Present:—Mr, Justice D. Chatterjee and 

Mr. Justice Walmsley. 4 
CHAIRMAN or tas COMMISSIONERS 

or THR NOAVADWIP MUNICIPALITY— 
Devenpant—APPBLLANT 
versus 

. GOUR CHANDRA GOSWAMI anp 


ANOTHER — PL,AINTIPHS — RESPONDENTS. 

Bengal Municipal Act (HII B. O. of 1884), s. 321 — 
Latrine taz—Dwelling-house”, meaning of. 

To determine whether any premises are used asa 
dwelling- house, it has to*be seen how long they are 
occupied ina year, whether natural functions are 
performed there by the residents, whether per- 
manent or temporary, and what action the Municipality 
has mig for the purposes of conservancy. [p. 790, 
col. 1 


Appeal against the decree of the District 
Judge. Nadia, dated the llth May 1914, 
modifying that of the Munsif, Krishnagar, 
dated the 27th February 1913. 


FACTS 
judgment. 


Sir S. P. Sinha (Advocate-General) (with 
him Babu D. N. Bagchi), for the Appellant.— 
The lower Appellate Court, upon its own 
findings, ought to have held that the hold- 
ing was assessable to latrine fee as well. 
The Court finds that there were a number 
of rooms in the said- holding, which were 
used for 
pilgrims. This is enongh use of it as a 
dwelling-house or enough to show that the 
holding contains a dwelling house, and as 
such is assessable to latrine fee under section 
821 of the Bengal Municipal Act. Besides, 
the Conrt of Appeal below has overlooked 
that the holding contained the dwelling- 
house of the shebaits, ac clearly found by 
the Coart of first instance, and which finding 
has not been displaced by the Court of 
Appeal below. The appeal should, therefore, 
be decreed or the case remanded, at any 
rate, to the lower Appellate Court for proper 
findings on the points. 


Sir Rask Behari Ghose (with him Babu 
Biraj Mohan Mozumdar and Tarakeswar 
Pal Chowdhry\, for the Respondents and in 
support of the eross-appeal — It is not 


of the case appear from the 


accommodation of guests and. 


that the Court of Appeal 
looked anything, it is only that 


below over- 
it did 


- not commend to the lower Appellate Court 


that the dwelling-house of the shebaifs was 
included in the holding—the evidence cn the 
point was only not believed, and, therefore, 
it was not thought worth while to record 
any finding on the point. 


The occasional user of some rooms in the 
holding by the temporary visitors would 
not make it a dwelling-house, as held by the 
Judge. Refers to Radha Gobinda Mozumdar 
v. Nabadwip Chandra Pal (1). 


The appeal should, therefore, be not only 
dismissed, but the cross-appeal decreed with 
costs. As the learned Judge has found, its 
partial and temporary use as a dwelling- 
house was ‘something extraordinary, some- 
thing out of its ordinary use’, and this is 
tantamount to saying that ‘it was exclusively 
set apart for purposes of public worship’ 
and assuch exempted from taxation under 
section 98 of the Bengal Municipal Act. 


Babu D. N. Bagchi, in reply. —Thecross-dp- 
pealisdesperate—it isconcluded by concurrent 
findings of fact by the Courts below, Both 
Courts clearly find that ‘the holding was not 
exclusively used as a place of public worship’ 
in that ‘some of its rooms were used for accom- 


- modation of pilgrims and guests from Cal- 


cutta’, and there is no getting behind this 
finding of fact in a second appeal. The eross- 
appeal must be dismissed with costs. 
G. Thambu Ohetti Subraya Oheiti yv. Arundel 
2 


There was nothing in the judgment of 
the Court of Appeal below to show that it 
did consider the evidence, nay, even adverted 
to the question as to whether the skebatts’ 
dwelling-house was inelnded within the 
holding or not—there must be something 
positive to show that it did And in the face 
of the finding of the Court of first instance 
and the clear omission of any reference to 
the question by the Court of Appeal below, 
the only inference would be that it missed 
er overlooked the point altogether. 


But its finding as to the other rooms for 


(1) 81 Ind. Cas, 10; 19 0. W, N, 1027. 
(2) 6 M, 287; 2 Ind. Dee. (x. s.) £79, 
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accommodation of pilgrims and guests is suffi- 
sient to decree the appeal. Radha Gobinda 
Mozumdar v. Nobadwip Ohandra Pal (1) is to 
be distinguished—it was a case of accidental 
accommodation and has no application to the 
present case, where, though the visitors may 
be temporary, the accommodation or arrange- 
< mentfor accommodation was permanent. The 
case should at first go back ona remand 
for clear findings on the points. _ 
JUDGMENT.—The main question in this 
appeal is, whether a holding No. 754 in the 
Nobadwip Municipality and named the 
Sribas Anginan is liable to pay the latrine 
‘tax. The learned District Judge has held it 
is not and itis contended that he is wrong. 
Section 321 of the Bengal Municipal Act 
provides that when a holding contains a 
dwelling-house or a privy itis assessable 
with latrine tax. The learned Judge has 
found there are no privies in the holding 
and that finding is final. He has also found 
that it does not contain a dwelling-house, 
because the houses in it are not used as 
permanent places of residence by any one 
but temporary shelter is afforded therein to 
pilgrims and guests during festivals. The 
question for decision is whether houses so 
used can be called dwelling-honses. The 
deed of endowment authorises the shebaits 
to allow pilgrims who do not find shelter 
anywhere else to stop here during festivals, 
receiving food from the institution and pay- 
ing nothing either for food or residence. 


There is no clear finding in this case, 
however, as to the extent to which pilgrims 
use this holding. It is not shown bow long 
these houses are occupied in the whole year 
nor itis shown whether during their stay, 
they performed all natural functions within 
the holding or in any case what action the 
Municipality has to take for the purposes 
of conservancy. These things may require 
consideration in finding whether the pilgrims 
can be said to be using the premises as a 
dwelling-house, and there must bea clear 
finding on the evidence in the record on 
these matters. 

It is contended also that between 
Sonar Gouranga and Sribas Anginan is a 
garden with a house and that house was 
intended by the endower to be the residence 
of the shebatts, .The first Court found 
that it was so used and must, therefore, 
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attract the application of section 321. The 
second Court, however, says nothing about 
this garden house. It, no doubt, says that 
No. 754 does not contain a dwelling-house but 
in dealing with the matter it refers to the 
residence of the pilgrims only. I think 
the lawer Appellate Court has not considered 
the case of the house intended for the 
residence of the shebacts and whether it was 
used by the shebaits for their residence. 
There was some dispute as to whether the 
said house was included in No. 754 and the 
lower Appellate Court has not made that 
clear. The judgment is, therefore, defective 
and we direct that -the lower Appellate 
Court do try on the evidence on the record 
(1) whether the house intended for the 
residence of the shebacts is in holding No. 
754 and whether it is used as their resi- 
dence by the shebadts; (2) what is the extent 
to which the premises are used by pilgrims. 
The lower Appellate Court will come to 
findings on the above two points and send 
up the findings with the record within one 


month from the arrival of the record 
there. 
There is a cross-appeal that No. 754 


should have been completely exempted as 
the learned Judge about the close of his 
judgment says: “The ordinary use of the 
place was as a place of public worship. 
Its partial and temporary use asa dwell- 
ing house was something extraordinary, 
something out of its ordinary use,” and this 
is tantamount to saying that 16 was exclu- 
sively set apart for public use. I do not 
think this is a correct view of the matter. 
It does not amount to saying that the land 
was exclusively set apart for public worship 
and that is sufficient to dispose of the cross- 
appeal and the cross-appeal is dismissed with 
costs. The costs of the appeal will abide 
the result, 


Appeal allowed; Case remitted; 
Oross-appeal dismissed, 
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PATNA HIGH COURT. 
APPBALS From ORIGINAL Onper Nos. 141 
AND 142 or 1914. 

December +4, 1916. 

Present:— Mr. Justice Sharfuddin and 
Mr. Justice Chapman. 

Raja BRAJASUNDER DEB—Jopement- 
pEBTOR—-APPELLANT 


VETSUS 
SARAT KUMARI—RESPONDENT 
AND 
Raja BRAJASUNDER DEB— APPELLANT 
VETSUS 


SWARNAMANJARI DEI—RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXXIV, rr. 
14, 15, 4, 5—Transfer of Property Act (IV of 1882), 
as. 67, 99, 100—Maintenance decree charging immove- 
able property—Property, whether can be sold in execu- 
tion—Hindu Law--Maintenance, whether can be en- 
forced against transferee of estate. 

A maintenance decree provided that the allowance 
decreed should be charged on certain immoveable 
property: 

Held, that the property could be sold in exeoution 
of the decree and there was no necessity to bring 
a separate suit for sale under section 67 of the 
Transfer of Property Act. [p. 798, col. 1.] 


Per Sharfuddin, J—The operation of rule 14, 
Order XXXIV, of the Civil Procedure Code is con- 
fined to cases where a mortgagee has obtained a 
personal decree against a mortgagor on a mortgage 
debt. In such a case the mortgagee is not entitled 
to bring the mortgaged property to sale in execution 
of the personal decree. He can have the property sold 
only by instituting a regular suit for sale and obtain- 
ing adecree for sale under rales 4 and 5 of that 
Order. [p. 792, cols. 1 & 2.] 

Tarak Nath Adhikari v, Bhubaneshwar Mitra, 30 Ind. 
Cas. 988; 42 C. 780, referred to. 

A Hindu widow and a Hindu daughter have a 
right of maintenance from the estate of the deceased 
husband or father, as the casemay be, and any of 
them, in case of transfer, can enforce that right of 
maintenance against ‘the transferee notwithstanding 
the transfer. "p. 798, col. 1.] 


Per Chapman, J.—The effect of rnles 14 and 15 of 
Order XXXIV of the Civil Procedure Code, read 
with section 100 of the Transfer of Property Act, is that 
where immoveable property has been made security 
for the payment of money and the beneficiary has 
obtained a decree for the payment of the money so 
secured, he shall not be entitled to bring the property 
to sale otherwise than by instituting a suit for sale in 
enforcement of the security. [p. 798, col. 1] 

The object of the law is to secure tothe debtor 
- the rights which He has in the case of a decree 
for sale and which he does not have in an 
ordinary decree for money. [p. 798, col. 1.] 

The decree referred to in rule 14 must be a decree 
ae to the creation of the security. [p. 793, 
col 2. 

The security referred to in section 100 of the 
Transfer of Property Act must be of such a kind 
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as to enable a suit of the nature of a suit for sale to 
be brought to enforce it. [p. 798, col. 2; p. 794, col. 1.) 


Appeals against the decision of the Sab. 
ordinate Judge, Cuttack, dated the lith 
March 1914. 

Messrs. Provash Chandra Mitter, Satish | 
Chandra Rose and Suresh Chandra Chakravarty, 
for the Appellant. 

Mr. Ram Chandra Mitter, for the Respond- 
ent, 

JUDGMENT. 

Suarrouppin. J.—These are two appeals 
against an order of the Subordinate Judge of 
Cuttack passed on the 14th March 1914, on 
an application for execution of a decree 
passed by the High Court of Calcutta on 
appeal. 

It is necessary to reproduce in this judg- 
ment the ordering portion of the decree 
passed by the Calcutta High Court:— 

“It is ordered and decreed that the plaint- 
iff do get from the defendant a maintenance 
allowance of Rs, 150 amonth from 6th of 
Nevyember 1905. She do also get Rs, 7,950 
from the defendant on account of arrears of 
maintenance for the period beginning from 
the 26th of November 1905 to 24th of April 
1910. It is further ordered that the plaint- 
iff do get costs from the plaintif” (this is 
a misprint for defendant) “and it is further 
ordered that the allowance decreed will be a 
charge on the property mentioned in the 
plaint,” 

The decree-holder applied for execution 
of the decree by attachment and sale of 
the property described as Killa Aul, which 
is one of the properties mentioned in the 
schedule attached tothe plaint, whereupon 
the present appellant filed an objection 
under section 47 of the Civil Procedure 
Code on the 25th of September 1913, 
on the ground that the order of attachment 
was illegal inasmuch as the maintenance 
decreed by the High Court was made a 
charge on the properties mentioned in the 
plaint, and that the decree-holder was 
not entitled to bring the properties charged 
to sale otherwise than by a separate snit 
for sale in enforcement of ths charge 


under section 67 of the Transfer of Pro- 


perty Act. 


The Subordinate Judge, on the 14th of 
March 1914, disallowed the objection and 
ordered that the execution should proceed. 
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Ib is against this order that these present 
appeals have been preferred. 

On behalf of the appellant if’ was con- 
tended that under the decree of the High 
Court a charge having been created, the 
property could not be sold without first 
‘proceeding under section 67 of the Transfer of 
Property Act, 1882. . That section provides: 
“In the absence of a contract to the contrary, 
the mortgagee has at any time after the 
mortgage money has become payable to 
‘him, and before a’ decree has been made 
for the redemption of the mortgaged 
property,...a right to obtain from the 
‘Court an order that the mortgagor shall 
‘be absolutely debarred of his right to 
vedeem the property.” A suit of this 
nature is known as a suit for foreclosure. 

The appellant further relied on section 
99 of the Transfer of Property Act. 
< Section 99 provided that “Where a mortgagee 
in execution of a decree for the satisfaction 
of any claim, whether arising under the 
mortgage or not, attaches the mortgaged 
property, he shall not be entitled to bring 
such property to sale otherwise than by 
instituting a suit under section 67 of 
the Transfer of Property Act.” 

Rule 14 of Order XXXIV provides: 
“Where a mortgagee has obtained a decree 
for the payment of money in satisfaction 
of a elaim arising under the mortgage, 
he shall not be entitled to bring the 
mortgaged property to sale...in enforcement 
of the mortgage.” 

It is clear, therefore, that an alteration 


SARAT KUMARI. 


has been made in the present Civil 
Procedure Code. In the case of Tarak Nath 
Adhikari v. Bhubaneshwar Mitra (1) I 


have pointed out the alteration and its 
effect made by rule 14 of Order XXXIV. 
In the present vease, however, I. propose 
to point out that this rule corresponds to 
section 99 of the Transfer of Property 
Act, except that the words “a claim arising 


under ‘the mortgage” have been substituted 


for the words “any claim whether arising 
under the mortgage or not.” The effect 
of this alteration is to confine the operation 


of the present rule to cases where a mortgagee - 


has obtained a personal decree against a 
mortgagor on a mortgage debt. In such 


(1) 20 ipa. Cas. 988; 42 O. 780. 
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a case rule 14 operates and the mortgagee 
is not to be entitled to bring the mortgaged 
property to sale in execution of the 
personal decree. He can have the properties 
sold only by instituting a regular suit 
for sale and obtaining a decree for sale 
under rules 4 and 5 of this Order. It 
is clear that where a mortgagee brings 
such a suit for sale and obtains a decree, 
what will be sold is the mortgaged property 
free from the mortgage, while in the 
other case where the suit is not for sale 
but on the mortgage debt ouly what 
will be sold is the mortgaged property 
subject to the mortgage, that is, it would 
be only the mortgagor’s equity of redemp- 
tion that would be sold. The object of 
the present rule is to prevent mortgageas 
from suing _mortgagors on a mortgage 


‘debt as such and in execution selling the 


right of equity of redemption, thereby 
depriving the mortgagor of- the right of 
redémption that he ig bound to get by the 
decree for sale. . 

There is no doubt that in the High 
Court’s decree the word ‘charge’ has been 
used, but the question is- whether the 
word ‘charge’ used therein is within the 
meaning of section 100 of the Transfer 


of Property Act. That section provides: 
56 . = 

Where immoaveable property of one 
person is by act of parties or operation 


of law made security for the payment 
of money to another, and the trans- 
action does not amount to a mortgage, 
the latter person is said to have a 
charge on the property; and all the 
provisions hereinbefore. contained as 
to a mortgagor shall, so far as may be, 
apply to the owner of such property, and 
the provisions of sections 81 and 82,....., 
shall, sa far as may be, apply to the 

person having such charge.” RS 

The original suit which culminated in 
the High Court decree was a suit for 
maintenance only and'nota mortgage suit, 
so the present claim of the decree-holder 
cannot be said ,to have arisen under any 
mortgage. 

I understand the word “haree in the. 
High Court decree is intended for the 
purpose that the decree-holder may ‘have’ 
a lien on the properties, if any of. them’ 
happens to be’ alienated to purchasers: 
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with notice and the charge, therefore, is 
really mot. on the properties, but on the 
profits thereof. Section 39 of the Transfer 
of Property Act provides that “Where 
a third person has a right to receive 
maintenance or a provision for advancement 
or marriage, from the profits of immoveable 
property, and sach property is transferred 
with the intention of defeating such right, 
the right may be enforced against the 
transferee, if he has notice of such intention 
or if the transfer is gratuitous; but not 
against a transferee for consideration and 
without notice of the right, nor against such 
property in his hands.” 

A Hindu widow and a Hinda daughter 
have a right of maintenance from the 
estate of the deceased husband or- father, 
as the case may be, and any of them, 
in case of transfer, can enforce that right 
of maintenance against the transferee not- 
withstanding the transfer. 

Various reported cases of the different 
High Courts of the country have been 
referred to by the parties, some of which 
are cases before section 99 was repealed. 
I do not see it necessary to discuss those 
cases, The words of the law are plain, 
and we have to administer the law and 
whether that law is good or bad is not 
for us to decide, it is for the legislative 
body to do so. For the above reasons, 
I am of opinion that the objector’s objection 
against execution was rightly disallowed 
by the Subordinate Judge. . 

These two appeals are dismissed with 
gosts, 

CHAPMAN, J.—1 agree. Reading rules 14 
and 15 of Order XXXIV ofthe Code of Civil 
Procedure with section 100 of the Transfer of 
Property Act, the law on the subject may 
be stated in the following terms. Where 
immoveable property has been made security 
for the payment of money and the beneficiary 
has obtained a decree for the payment of 
the money so secured, he shall not be 
entitled to bring the property to sale other- 
wise than by instituting a suit for sale in en- 
forcement of the security. 


The object of the law is to seeure to 
the debtor the rights which he has in the 
case of a decree for sale and which “he 
does not- have in an ordinary decree for 
money. 
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For the purposes of the present case 
there is one matter which requires 
elucidation. The expression in rule 14 is 
“a decree for the payment of money in 
satisfaction of a claim arising under the 
mortgage” (or charge). These words make 
it clear that the decree referred to must 
be a decree subsequent to the creation 
of the security. In other words, the im- 
moveable property must have been made 
security for the payment of the money before 
the money decree was obtained, otherwise 
the provisions do not apply and the appellant 
has no case. 


I have, therefore, -to decide in this case 
whether the immoveable property was made 
security for the payment of the money 
before the money decree was obtained, 
lt has been contended that apart from 
and before the decrees the widow in one 
case and the daughter in the other were 
persons for whom the payment of money 
had been secured in the manner required: 
that is to say, that immoveable property 
had in each case been made security 
for the payment of thé maintenance before 
the, decrees were obtained. But prior to 
the decree neither the widow nor the 
daughter had any right other than 
the right to receive maintenance from the 
profits of the immoveable property left by 
Pitamber Deo so long as it remained in the 
family or was transferred gratuitously. If 
the property had been transferred elsewhere 
for value, neither widow nor daughter would 
have had any remedy against the transferee 
unless she could have proved that he had 
notice that the property was being transfer- 
red to. him with the intention of defeating 
the right to maintenance. It is only by a 
somewhat loose use of the word security that 
it can be said that the immovedble property 
left. by Pitamber Deo was made security for 
the payment of maintenance to the widow 
or the daughter before the decrees were 
obtained. 

It is clear, however, that the word security 
was not used in sestion 100, Transfer of Pro- 
perty Act, in this loose sense. Obviously in 
order to come within the terms of the sedtion 
the security must have been of such a kind 
as will enable a suit of the nature of a snit 
for sale to be brought to enforce ‘its, It 


_ eannot be said that until she has obtained 


-> 
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a decree creating a charge a widow Gan 
realise her maintenance by a suit of the 
nature of a suit for sale, Much less cana 
daughter do so. 

Prior ta the decree it was not a case of 
immoveable property made security for the 
payment of money within the meaning of 
the section, but for the provision to apply 
it is necessary that the security should have 
been created before the decree. The learned 
Subordinate Judge rightly overruled the 
objection. 

Appeals dismissed, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Szconp Crvin Appeat No. 440 or 1915. 

' December 26, 1916. 
Present:—-Mr. Stuart, J. C. 
Musammat LAL BIBI—PLAINTIFE— 
APPELLANT 
versus 


Nawab MASUM ALI KHAN— 


Derenpant— Respondent, 

Muhammadan Law— Gifi—Hiba-bil-ewaz—Gift in 
consideration of useful services and natural love and 
affection— Revocation of gift under Hanafi Law, 

A deed of gift in consideration of useful services 
rendered by the donee to the donor in the past and 
natural love and affection creates a binding hiba-bil- 
ewaz. [p. 795, col. 1.] 

Rahim Bakhsh v, Muhammad Hasan, 11 A, 1; A. W. 
N. (1888) 266; 13 Ind. Jur. 152; 6 Ind. Dee. (N. 8.) 
429, dissented from. 

Under the Hanafi Law revocation of a gift cannot be 
permitted unless the donar makes out a good case, 
and it will not be permitted if the wish to revoke is 
the aa of a mere whim of loss of temper. [p. 797, 
col, 2 

Jainabai v. Sethna, 6 Ind. Cas. 618; 34 B. 604; 
12 Bom. L. R. 341 and Magbul Husain v. Ghaffur-un- 
nissa, 24 Ind. Cas. 34; 36 A. 383; 12 A. L. J. 462, 
referred to, 

Where the donee did good work in the past and in 
consideration thereof the donor made him a ‘present 
which she could well afford, but subsequently 
losing her temper wished to revoke the gift after 24 
years: 

Heid, that she could not be allowed to do so even 
if it were not a hiba-bil-ewaz. [p 797, col. 2.] 

Appeal against the decree of the District 
Judge, Sitapur, dated the 20th Angust 1915, 
reversing that of the Subordinate Judge, 
Kheri, dated the 17th May 1915. 

Mr. M. Wasim, fer the Appellant. 

Mr, Wazir Hasan, for the Respondent, 
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JUDG MENT.—The facts of the case out 
of which this second appeal arises can be- 
stated very briedy. Musammut Lal Bibi exe- 
cuted a deed of gift of a small portion of her 
landed property in favour of Masum Ali Khan, 
the son of her deceased husband's sister. The 
deed set forth that the transfer was made in 
consideration of the receipt of a gold ring, 
of the donee’s past services to the donor, and 
of natural love and affection. Two and a 
half years after - the deed was executed and 
after the donee had obtained possession 
over the property transferred, the lady sued 
to set the transfer aside alleging that the 
execution of the deed had been obtained from - 
her by fraud. The learned District Judge 
has arrived at certain findings of fact which 
cannot be impugned in second appeal. The 
first finding is that there was no fraud. The 
second finding is that the doneedid not give 
a ring to the donor. The third finding is 
that the donee had performed useful service 
to the donor before the deed of gift was 
executed. He dismissed the suit. The lady 
comes here in second appeal on a plea which 
is absolutely different from the plea raised 
in the Courts below. There she took her 
stand onan allegation of fraud. On that 
point the finding is against her and she 
cannot re-open it. Her learned Counsel now 
puts forward a plea that a Sunn? Muham-- 
madan, such asthe appellant, governed by 
the Hanafi Law (both parties are Sunnis 
governed by the Hanafi Law! has an unchal- 
lengeable right after she has parted with the 
possession of property by a deed of gift in 
favour of a donee such as the respondent-—- 
who is not a relation within the probibited 
degrees—to revoke that gift. The learned 
Counsel for the respondent has pointed out 
with force that the admission of sach a plea 
at this stage would prejudice his client, as 
his client was not in a position to meet the 
claim upon such a ground in either of the - 
Courts below. JT accept that contention, and, 
if I found that the plea could succeed on 
the merits, I should have given the respon- 
dent an opportunity of reframing bis written 
statement and calling evidence to meet the - 
plea. The question will not, however, arise 
as I shall now show. : 


The law cn the snbject will be found 
mainly in Baillie’s Digest of Muhammadan — 
Law which embodies Fata wa-j-Alamgiri, thatis - 
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to say, the principles of the Hanafi Law bind- 
ing in particular upon Sunnis in India. The 
first point that I shall deside is whether the 
transfer wasor was nota binding hiba-bil- 
ewaz, If the gold ring had passed there 
would be no doubt as to the fact that 
it would have been a binding hita-bil-ewaz. 
But on the finding of fact the gold ring 
did not pass. A Bench of the Allahabad 
High Court in Rahim Bakhsh v. Muham- 
mad Hasan (1) held that a gift in con- 
sideration only of natural love and affection 
or of services or of favours rendered was 
not a hiba-bil-ewaz. Mahmood, J., who de- 
livered the main ‘Judgment in that case, 
considered that, unless the article given 
was in the possession of the donor atthe 
atime of gift, there could be no valid gift 
under the Muhammadan Law. He almost 
went so far as to say that unless there 
could be actual seizin there could be no 
gift, and if his view be accepted there can 
be no doubt as to the fact that such bene- 
fit as arises from past services could not 
be considered as a giftin a hzba-bil-ewaz, 
With great deference to the opinion of 
‘the deceased learned Judge, who was a 
pre-eminent Muhammadan lawyer, I am not 
able to accept this view. Often an obliga- 
tion created by past services is an obliga- 
tion which carries a money value. This 
proposition is evident in many cases. No 
one can doubt that fact in the case of the 
services of a physician. Where a physician 
has attended a patient and has up to a 
certain time charged nothing for his ser- 
vices, it may still be open to him to bring 
“a slaim in respect of such services. Ifthe 
patient chooses to assign property to the 
physician in consideration of the money value 
of the services which the physician has 
rendered him (with respest to which the 
physician could file a claim against him), the 
oase would be very similar to the case 
where a woman foregoes her claim to dower 
debt against her husband receiving in return 
a grant of property. Such a transaction is 
recognized as a good hzba-bil-ewaz amongst 
Sunni Muhammadans governed by the Hanafi 
Law in India. I cannot differentiate a case 
such as this in which the past services 
are the services of a manager of property 
(1) 11 A. 3; A. W, N. (1828) 266; 18 Ind. Jur. 162; 
6 Ind. Dec. (x. s) 429, 
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and in spite of the authority of the ruling 
above quoted, | am of opinion that this 
transaction can be regarded as a binding Aiba- 
bil-ewaz. 

Here I might anelad bat as the case 
has been argued with regard to the alleged 
right of revocation given by the Hanafi Law 
I consider it desirable to atate my finding 
that, even if this were nota hiba-bil-ewaz, 
the appellant could not succeed. In Chap- 
ter IV of Baillie’s Digest, 2nd Edition, 
Ist Volume, page 533, the Fatawa-i- -Alamgiri 
states: “The revocation of a gift is abo- 
minable under any circumstances; but it is 
valid nevertheless. Gifts are of several kinds, 
some being to relations within the prohibited 
degrees, some to strangers, some to relatives 
who are not withinthe prohibited degrees, 
and some to persons who are prohibited 
but not relatives. All may be revoked be- 
fore delivery to the donee, whether he were 
present or absent at the time of the gift, 
and whether he were permitted to take 
possession or not. But after delivery, the 
donor has no right of revocation when the 
gift is to a relation within the prohibited 
degrees. With regard to all others besides 
these he has the right of revocation, except 
that after delivery he cannot revoke of him- 
self, and the revocation requires the decree of a 
Judge or the consent of the donee. Previons 
to delivery, however, the donee can revoke 
the gift of himself, either ia whole or in 
part,” 

In Hamilton’s Hedaya, Volume III, page 
300, it is stated: “It is lawful for a donor 
to retract the gift he may have made to 
a stranger. Shafei maintains that this is 
not lawful; because the Prophet’ has said, 
“Let not a “donor retract his gifi; but let a 
father, 4f he please, retract a gift he may 
have made io his son,’ and also, because 
retractation is the very opposite to convey- 
ance—and as a deed of gift isa deed of 
conveyance, it consequently cannot admit 
its opposite. It is otherwise with respect 
to a gift made by a father to his gon, 
because (according to his tenets) the 
conveyance of property from a father 
to the son can never be complete; for it 
is a rule with him that a father has a power 
over the property of his son......... The argu- 
ments of oar doctors upon this point are 
twofold. — First, the Prophet has said, 
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"A donor preserves a right to his gift, so long as 
he does not obtain a return for it,’ Secondly, 
the object of a gift to a stranger is a 
return;——for it is a custom to send presents 
to a person of high rank that he may protect 
the donor; to a person of inferior rank that 
the donor may obtain his services; and toa 
person of equal rank that he may obtain an 
equivalent;—and such being the case, it 
follows that the donor has a power of annul- 
ment, so long as the object of the deed is 
not answered, since a gift is capable of 
annulment. With respect to the tradition 
of the Prophet quoted by Shafei, the meaning 
of itis that the donor is not kemself empower- 
ed to retract his gift, as that must be done 
by a decree of the Kazee, with the consent 
of the donee,—excepting in the case 
of a father, who is himself competent to 
retract a gift to his son, when he wants it 
for the maintenance of the son; and this is 
metaphorically termed a retractation......... 
It is to be observed, however, that although 
a retractation of a gift be agreeable to the 
letter of the law, still it induces abomina- 
tion; for the Prophet has said: “The retracta- 
tion of a gift ts like eating one’s spittle.” It is 
also stated at page 304: “A gift cannot 
- lawfully be retracted but with the consent of 
both parties, or by a decree of the K azee, because 
the retractation of a gift is a disputed point 
amongst the learned. There is, moreover, a 
degree of weaknees ina retractation, because 
the admission of it is contrary to analogy, 
singe it is a power over the property of 
another, as the right of property in a gift 
is established in the donee.” 


Syed Ameer Ali in Volume I of 
Muhammadan Law, 4th Edition, Tagore Law 
Lectures, 1884, at page 151, states: “In 
the case of gifts to persons other than 
relations within the prohibited degrees, 
previous to delivery the donor can revoke the 
gift of his own motion either in whole or in 
part, After delivery,he must obtain either 
the consent of the donee or the decree of the Judge 
to validate the revocation, e.g., where a gift 
has been completed by delivery of tha pro- 
perty to the donee, and the donor seeks to 
reyoke if on grounds apart from frand, 
misrepresentation or undue influence, such 
revocation. can only be effectuated by the 
decree of the Court, unless the donee con- 
sents to return it to the donor without 
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recourse to the Judge. Gifts obtained by 
fraud or compulsion are ‘voidable in all 
cases.” 


In a case like the present where possession 
has been delivered, it is clear that the ancient 
texts require, before the property can be 
returned, either the consent of the donee 
(which was not given in the present case) 
or what is translated ag “a decree of the 
Judge.” The words “a decree of the Judge” 
do not mean a decree in the present sense 
of the word, as such an order was unknown 
to the Muhammadan Courts of the period, but’ 
a decision of a Court. , When those pro- 
nouncements of the early Muhammadan 
lawyers were made the Court in question was 
the Court of the Kazee, and decision in such a 
case as this must be arrived at from considera- * 
tion of what were the powers and the 
dpties of the Kazes in such a case. The 
€ourts of the present day have to put 
themselves, subject to statutory modifications 
and limitations, in the position of a Kazee. 
It is obvious that when possession had passed 
to the donee the donor, if he wished to revoke 
his gift, was under the necessity of obtaining 
the assistance of the Kazse in order to 
recover possession. ‘The learned Counsel 
for the appellant argues that the duty of 
the Kazee wasto allow revocation unless 
the donee could bring the case within one 
of the exceptions referred to in Baillie at 
page 834, Second Edition, and that unless 
the donee could establish that the case fell 
within one of those exceptions the gift must be 
revoked. There isan obvious flaw in this 
argument which consists in the assumption 
that those exceptions are exhaustive. From 
Baillie’s Digest it is clear that these exceptions 
are not exhaustive. The words run: 
“The causes that prevent revocation are of 
various kinds. Ofthese are;’ and in Hamil- 
ton’s Hedaya, Volume III, page 301, it is 
even more clear that these exceptions are 
not exhaustive. It is stated there: “It is 
further to be observed, that the bars to 
a retractation ofa gift are many,—amongst 
which are the following:—"It appears to 
me that the Kaz20 must ex necessitate res have 
been allowed a considerable discretion in 
permitting or not permitting the revocation 
of sucha gift. Where the law itself regard- 
ed the revocation as abominable in any elr- 
cumstan3es and permissible only as a conces- 
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sion, it appears impossible to take the view 
that the person desiring revocation was 
allowed an absolute right subject only to 
the specified exceptions and with little discre- 
tion given to the Kazee to add to those 
exceptions. I consider the only possible 
view is that the Kazee “was there to do 
substantial justice. Ifhe was of opinion 
that the donee had in some way got the better 
of the donor, that the donor had acted with 
grave want of cauticn or greatly to the 
prejudice of his natural heirs or in any other 
way had made out a good case for 
revocation based on broad equitable princi- 
ples, he would permit revocation and not 
otherwise. I am under the difficulty that 
this question has never been decided as far 
as I can ascertain by any Court in India. 
The Bombay High Court has touched on 
the difficulty in Jainabat v. 
but has not completely 

At page 611*, Beaman, J., says: “Where 
the gift has been to a stranger or to relatives 
not within the prohibited degrees, the 
authorities say that the gift is revocable, 
even after delivery of possession but only 
(a) with the consent of the donee, or (b) 
by ‘the decree of a Judge. The first 
of these exceptions clearly implies a re-gift 
by the donee to the donor and is not strictly 
speaking arevocation at all. The second, 
however, points equally clearly to the 
revocability of all gifts at the suit of the 
donor, even after possession has been given, 
unless the donee is within the probibited 
degrees of relationship, Like so much else 
in the Muhammadan Law, it is not very 
easy to understand the principle upon which 
this latter rule is founded or upon which 
the Judge would give or withhold the relief 
sought. Presumably his doing so would be 
something more than a mere formality going 
as a matter of course; and would depend 
unon what he considered to be the equities 
of the parties in the particular case before 
him.” So far as it goes, this is the view 
which I take. In Maqbul Husain v. Ghofur- 
un-nissa (8) the Allahabad High Court laid 
down that a donor bada right to revoke 
a gift except in the cases specified at page 
152 of Volume I of Syed Ameer Ali’s 


(2) 6 Ind. Cas. 518; 34 B. 604; 12 Bom. L. R. 341, 
(3) 24 Ind, Cas. 34; 86 A. 383; 12 A. L. J. 452, 


*Page of 34 B.—Ed. 








e- 


Sethna (2), 
answered it. 


This is the volume which I have 
quoted. I do not agree with this view of 
the learned Judges. They have taken 
the law directly from Syed Ameer Ali’s 
admirable work and they have not observed 
that the original authorities do not declare 
these exceptions to be exhaustive. Never- 
theless in the case quoted they did decide 
the matter largely on the equities. They 
found that the donor in that particular 
case had divested himself by the gift of 
everything which she possessed and that 
circumstance had apparently some weight 
in assisting them to the conclusion at 


treatise. 


-which they arrived. Further it appears that 


the case taken by the appellant was based 
upon one of the exceptions and that -he set 
up his claim to relief onno other footing. 
I, therefore, consider that under the Muham- 
madan Law governing the parties, revoca- 
tion of a gift cannot be permitted unless 
the “donor makes outa, good case, and that 
it will not be permitted if the revocation is 
the result of a mere whim or loss of 
temper. In the present case it appears 
to me that the lady has got a grudge 
against the respondent based on no solid 
ground, The respondent did good work for 
her in the past. She then made him a 
present which she could well afford. He 
subsequently refused to back her up in 
foolish conduct to which she unfortunately 
appears addicted. She then lost her temper 
and wished to revoke the gift. I do not 
consider that in those circumstances she is 
entitled under the law to revoke the gift 
even if it were not a hiba-bil-ewaz. 

For the above reasons I dismiss 
appeal with costs. 


this 


Appeal dismissed. 
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—Remand, order of, scope of—Appellate Court, power 
of - Specific Relief Act (I of 1877), s. 9—Evidence Act 
(I of 1872), s. 110—Suit under s. 9, Specific Relief 
Act, barred—Plaintiff, whether can rely on s, 110, 
Evidence Act—Possession, physical and juridical— 
Burden of proof. 

Under the provisions of Order XLI, rule 23, all that 
an Appellate Court is empowered to dois to frame 
an issue and to send it down to the Court below for 
the return of a finding; it is not competent to re- 
mand a case for further evidence and to require the 
Trial Court to pass another decree. [p, 799, col. 2.] 

A plaintiff who has omitted to sue under section 
9 of the Specific Relief Act, when first dispossessed, 
can, after the summary relief under that section is 
barred by limitation, rely in a regular suit for 
ejectment on section 110 of the Evidence Act, and 
as soon as he has proved that the defendant has dis- 
possessed him, the onus is thrown on the latter to 
prove his title. [p. 799, cols. 1 & 2.] 

Juridical possession is sufficient to throw on the 
defendant the onus of proying a better title. [p. 799, 
col. 1. 

=e possession has been obtained without force 
or fraud, the person in possession is entitled to 
maintain it against all comers except the true 
owner. [p. 799, cols. 1 & 2.] 

Sunder v. Parbati, 12 A. 51; 161, A. 186;5 Sar. P. 
O. J. 448; 6 Ind. Dec. (N. s.) 782, followed. 

Hanmantrav v. Secretary of State, 25 B. 287; 2 
Bom. L. R. 1111; Gobind Prasad v. Mohan Lal, 24 
A. 157 and Mustapha Saheb v, Santha Pillai, 23 M. 
179; 6 Ind. Dec. (xN, s ) 524, relied upon. 

Asher vy. Whitlock, (1865) 1 Q. B. 1; 35 L. J.Q. 
B. 17; 11 Jur. (N. s) 925; J8 L. T. 254; l4 W. 
R, 26, approved. 

Shama Charan Roy v. Surja Kanta, 6 Ind. Cas. 
806: 15 CO. W. N. 163 and Manak Borat v. Bani Charan 
Mandal, 10 Ind. Cas. 469; 18 O. L. J. 649, referred to. 

Wise v, Ameerunnissa, 71. A 736 0. L. R. 240; 4 
Sar. P. C. J. 127, not followed. 


Appeal from a decision of the Additional 
District Judge, Manbhum-Sambalpur, dated 


the 7th June 1915, reversing that of the 
Munsif, Purulia, dated the 16th September 


1914, 


Messrs. Siva N. Bose 
Chatterji, for the Appellants. 


Mr. Abani Bhusan Mukherji, for 
Respondents. 


and Mirtunjoy 


the 


JUDGMENT. 


Motus, J.—This appeal arises out of a 
suit relating toa house. Itis found as a fact 
by the learned Additional District Judge in 
his appellate judgment that Lakhsman was 
the owner of the house, that after the latter’s 
death it descended to his son Keshab, and 
that after Keshab’s death, which took place 
about nineteen years before the suit, Lakhs- 
man’s widow Bidhumukhi was in possession as 


life-tenant. 


The plaintiffs made a case in their plaint 
which is not altogether clear. In ove portion 
they alleged that Lakshman and his brother 
Nader Chand were joint owners of the 
house; if that was so, Nader Chand would 
seem to have had a half share in it. In an- 
other portion of their plaint they alleged that 
Nader Chand’s three sons, Iswar, Maheswar 
and Mahindir, jointly acquired title to the 
whole house after the death of Keshab, and 
tkat each of these three brothers was entitled 
to aone-third share. On the footing that 
Nader Chand had only a half share, the three 
brothers would be each, entitled to a one. 
sixth; whereas on the footing that the three 
brothers had jointly acquired by adverse 
possession or otherwise a full title to the 
house they would be entitled to one-third. 
However, in the prayer portion of the plaint 
the plaintiffs ask for a decree on the basis 
that their vendor Maheswar was entitled to a 
one-third share, and that is the claim which 
the learned Vakil appearing for them makes 
before us. 


Tbe defendants are purchasers from 
Giribala, the widow of Mahindir. They 
allege the adoption of Matindir by Bidhu- 


mukhi, and claim that the whole house 
belonged to Mahindir. 


The Munsif decreed the suit for a one-third 
share. On appeal the learned Additional 
District Judge found that the story of the 
adoption of Mahindir was false. At the same 
time he was unable upon the evidence before 
him to come to a conclusion as to the title of 
the plaintiffs’ vendor, and he remanded the 
case to the Munsif with directions to deter- 
mine whether Maheswar was entitled, as 
reversioner to the last full owner Keshab, to 
any, and ifso, what share of the house. 


The present second appeal is preferred by 
the plaintiffs on the ground that the remand 
order was illegal and contrary to the provi- 
sions of Order XLI, rule 28. It is quite 
clear that this contention must prevail. The 
learned Additional District Judge was not 
sompetent to remand the case for further 
evidence to the Munsif, and to require him to 
pass another decree. All that the learned 
Additional Judge was empowered to do was 
to frame an issue and to send down that issue 
to the Court below for the return.of a finding 
and ib was his duty, after receiving that find 
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ing, to dispose of the appeal upon the evidence 
before him. 
But the learned Vakil for the appellants 


i -goes further, and urges two reasons why his 


clients should get a deeree for a one third 


‘shara in the property without being required 


to give furtber proof of title. The frst 
reason is that there was twelve years’ adverse 


“possession by Maheswar, Iswar and Mahindir 


against Keshab and his heirs or reversioners. 
Now, upon this neither of the Courts below 
have come to any finding and there is no issue 
which would indicate that any such question 
was litigated before them. The learned 


Vakil next asks us to remand the case for 


such a finding, but-I think it would be impro- 
per on our part todo so in second appeal 
and to give the case a new shape altogether. 


Then the learned Vakil falls back upon his 
second ground, namely, possession short of 


twelve years before and after Bidhumukhi's, 


death. Now this raises an interesting 


‘question of law, namely, whether a plaintiff 
who has omitted to sue under section 9 of - 


the Specific Relief Act, when first dispossess- 
ed, can after the summary relief under that 
section is barred by limitation, rely in a 
regular suit for ejectment on section 110 of 
the Evidence Act; and as soon as he has 
proved that the defendant has dispossessed him, 
is the onus thrown upon the latter to prove 
his title? In other words, does section 110 
contemplate juridical or de facto possession? 
In the High Courts of Bombay, Allahabad 
and Madras the weight of authority seems to 
be in favour of the view that juridical pos- 
session is sufficient to throw upon the defend- 
ant the onus of proving a better title, and the 
exhaustive judgment of Jenkins, ©. J., in 
Hanmantrav v. Secretary of State (1) 
seems to meto contain avery cogent and 
clear exposition of the law. Indeed, if I may 
say so with the greatest respect, the question 
was settled by their Lordships of the Privy 
Council in Sundar v Parbati (2) so far back 
as 1889, where ‘their Lordships cite with 
approval Asher v. Whitlock (3) and observe 
that where possession has been attained 


<. (1) 26 B. 287; 2 Bom, L. R. 1111. 
. (2) 12 A. 51; 16 L A. 186; 5 Sar. P, O, J. 448; 6 Ind. 
Dec. (N. s.) 782. 7 ` 


- (8) (1865) 1 Q. B. 1; 85 L.J. Q. B. 17; 11 Jur. 


(N. s.) 925; 13 L. T. 254; 14 W. R. 26. 


without force or fraud, the person in pos- 
session is entitled to maintain it against all 
comers except the true owner. This prin- 
ciple bas been more recently affirmed in 
Gobind Prasad v. Mohan Lal (4) and in 
Mustapha Saheb v. Santha Pillai (5). In the 
Calcutta High Court the trend of opinion is 
on the whole otherwise, and the general view 
is, that if a plaintiff is out of possession at 
the time of the suit the onus of proving title 
ison him; but that if he is in possession the 
onus is shifted on to the defendant. Recently, 
however, a note of dissent has been struck in 
Shama Charan Roy v. Surja Kanta (6) where 
the Court doubted whether the case of Wise 
vy. Ameerunnissa Khatoon (7), on which the 
earlier Calentta view purported to have been 
founded, really supported it, and if so, 
whether it had not been overruled by Sundar 
v. Parbati (2). The question came up again 
in 1910 in Manak Borat v. Bani Charan Mandal 
(8), but the Court did not decide it, and 
reserved for future consideration the effect of 
the judgment in Sundar v. Parbati (2), 


Having regard, therefore, to the state of 
the authorities, I am satisfied tkat if the 
plaintiff can prove joint possession with 
Mahindir or his successors at the time of the 
alleged dispossession, he will be entitled to 
succeed, unles the defendant can prove a 
better title. 


The position, therefore, is this, the order of 
remand is wrong and must be set aside; the 
ease must go back to the learned Additional 
District Judge for a hearing upon the evi- 
dence before him. He will not be competent 
to remand the case to the lower Court either 
for additional evidence or for findings on any 
issue. The learned Additional District 
Judge will be restricted solely to the case 
made by the parties and disclosed by the 
evidence adduced before the Munsif. Upon 
that evidence he will find, firstly, whether 
the plaintiffs have established the title of 
their predecessor, and secondly, whether 
upon mere possession they are entitled to a 
decree for one-third or any other share 


(4) 24 A. 167. 
(5) 23 M. 179; 8 Ind. Deo, (N. s.) 524. 

cN (6) 6 Ind. Cas. 806; 15 O. W. N. 163. 

(7) 71. A. 73; 6 C. L. R. 249; 4 Sar. P. C. J. 127, 
(8) 10 Ind. Cas. 469; 18 0. L. J. 649, 
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against the defendants. Costs will. abide 
the result, 


We direct that the Court below do dispose 
of the case within two months of receipt of 
the record. 


ATKINSON, J,—I concur. 


Case remanded. 


OUDH JUDICIAL COMMISSIONER’S 
: COURT. 

First Civie Appsat No. 102 or 1915. 
December 22, 1916. 
Present:—Pandit Kanhaiya Lal, A. J. C., 
and Mr. Kendall, A. J. C. 
LACHHMAN DAS BABA—Dzereynpanr— 
APPELLANT 

versus | 
RAJJAN LAL AND OTHERS— PLAINTIFES— 
RESPONDENTS., 

Civil Procedure Code (Act V of 1908), s. 92—Suit for 
removal of mahant—Appeal—Consent given in appeal 
by some plaintifs to maintain original mahant, 
effect of —Admissions of fact made by pleader, repudi 
tion of Trust, whether private or public, determination 
of —Asthal property, management of. 

In suits under section 92, Civil Procedure 
Code, for the removal of a Mahant, the consent of 
some of the plaintiffs-respondents in appeal to lot the 
property be managed by the original Mahant cannot 
affect the validity of the suit on the date on which it 
was instituted or the jurisdiction of the Court to 
hear the appeal. -[p. 801, col. 2.] 

Parmeshri Das v Girdhari Lal, 30 Ind. Cas, 240; 
20. L. J. 259, relied upon. 

A party who wants to repudiate au admission of 
fact made by his Counsel, if it was not justified by 
his instructions, should do so at the earliest oppor- 
tunity. [p. 802, col. 2] 

A Vakii’s general powers in the conduct of a suit 
include the power to abandon an issue, which in his 
discretion he thinks it inadvisable to press. [p. 802, 
col, 2, : 

Ta E Narasimha Naidu v. Bhashyakarlu Naidu, 
25 M. 367; 29 I. A. 76; 6 C. W. N. Gal; 4 Bom. L. B. 
542; 8 Sar. P. O. J. 258, relied upon. 

Apart from its history, the Court may consider the 
nature of the traditions or the usages of an asthal to 
determine whether the trust isa private trust or a 
publio trust of a religious or charitable nature. [p. 
804, col. 1.] 

The Asthal Gomtidas at Lucknow is a public reli 
gious and charitable trust, 
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and the properties ~~ 
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asthal for specific religious and charitable purposes. 
[p. 804, col. 1.] 

Sammantha Pandara v. Sellappa Chetti, 2 M. 175; 
3 Ind. Jur. 588; 1 Ind. Dec. (N. 8.) 398; Vidyapurna 
Tirtha Swami v. Nidyanidhi Tirtha Swami, 27 M. 436; 
14M. L. J. 105; Mohan Lalji v. Tikait Sri Gordhan 
Lalji, 19 Ind. Cas. 387; 35 A. 283 (P. U.); 170, W. N. 
741; 11 A. L.J. 548; 170. L. J. 619; 15 Bom. L. R. 
G06; : 1913) M. W, N. 586; 14 M. L. T 27; 40 I. A. 97; 
Ram Parkash Das v, Anand Das, 88 Ind. Cas, 583; 43 
C. 707; 20 O. W. N. 802; 14 A. L. J, 621; (1916) 1 M. 
W. N. 406; 3i M. L, J. 1:18 Bom. L. R. 490; 3 L. W, 
556; 24 C. L. J. 116; 20 M. L. T. 267, referred to. 

If no member of the culé to which the founder of 
an asthal belonged can be trusted to take charge of 
the asthal property without the possibility of recur- 
rence of mismanagement once experienced, it is 
proper that the administration of the trust should bo 
vested in an independeht committee which shall 
have the power to, select, appoint and depute a 
qualified member of the cult of the founder or other 
person of the monastic order to continue the religious 
instruction, if and when itcan conveniently arrange 
todo so. [p. 8(5, col. 2.] 


Appeal against the decree of the District 
Judge, Lucknow, dated the 80th November 
1915. è 

Babu Daya Kishan Seth and Mr. Brij 
Bhan Chandra, for the Appellant. 


Pandit Brij Nath Sharga and Babu 
Mahesh Prasad, for Respondent No, 4. 


Babu for Respondent 
No. 7. 


JUDGMENT.—This appeal arises out of 
a suit brought by certain Hindu residents 
of Lucknow under section 92 of the Code 
of Civil Procedure in respect of a temple 
in Mohalla Thakurganj, Lucknow, known 
as Asthal Gomtidas, and the property 
appertaining to it. The asthal was founded 
by Mahant Gomtidas. The allegation of the 
plaintiffs was that the asthal was a public 
trust of a religious and charitable nature 
and that the villages appertaining thereto 
were granted to Mahant Gomtidas and after 
him to his successors in the gaddi for the 
performance of worship and the support and 
maintenance of fagirs and other religious 
and charitable purposes. The last Mahant 
of the gaddi, according to the plaintiffs, was 
Laldas, who died in 1904, leaving a disciple, 
Lachmandas, who took possession of the 
moveable and immoveable property apper- 
taining tothe asthal. The plaintiffs com- 
plained that Lachmandas was mismanaging 
trust, and that he had sold almost ali 


Lachhman Das, 


aitached to it were granted to the Mahant of the the moveable properties and mortgaged_some 
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‘of the immoveable properties appertaining 
to the trust and had otherwise neglected 
the performance of 
necessary ceremonies connected with the 
temple. They further complained that he 
did not keep the temple in proper repair 
and sold off the timber and bricks of a 
portion of the temple which fell in the 
rains and applied the proceeds to his own 
use, and that he neglected the feeding of 
the poor and of the ascetics coming to the 
temple. They, therefore, prayed that he 
should be removed from the office of Mahant 
and that a committee of management should 
be constituted to administer the trust and 
carry on the management of the trust 
property. A person named Mohandas, who 
claimed to hea disciple of Narayandas, a 


deceased Mahant, was also added as a 
defendant. 
Lachmandas denied the allegation of 


mismanagement made by the plaintiffs. 
His defence was that the villages in question 
were granted to Mahant Gomtidas and after 
him to the succeeding Mahants in their 
individual and separate capacity, that though 
the grantors believed that the grantees 
would not spend the income from the 
granted properties otherwise than on religious 
and charitable purposes, no trust was actually 
constituted, that the alienations made by 
him and his predecessors were for the 
purposes of carrying on the religious and 
charitable works, for the performance of 
which the income from the trust property 
had proved to be insufficient, and that in 
any case he could not be charged with the 
mismanagement of the trust property when 
the -debts for the payment of which the 
alienations were made were due from the 
time of the preceding Mahants. 


The defence of Mohandas was that he was 


the disciple of Narayandas, who succeedad 
Laldas as the Mahant of the asthal, and 
that he should be appointed in place of 
Lachmandas who had transferred a portion 
of the endowed property without any 
right. ; f 

The existence of a public religious and 
charitable trust © was thus admitted by 
Mohandas, but denied by Lachmandas. On 
the date fixed for the settlement of issues, 
Pandit Bansidhar, who appeared for the 
defendant Lachmandas, stated that the temple 
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worship and other’ 


now taken up by 


831 


was the private property of Lachmandas 
as the spiritual descendant of Gomtidas, and 
that the property in dispute appertained to 
the temple but was owned by Laehmandas 
like any other private property. He, however, 
acknowledged that the temple in question 
was used as a public temple and that 
Lachmandas could not stop people from using 
it as such. He then proseeded to admit 
that the temple wasa public trust and not 
the private property of Lachmandas, that 
the moveable and immoveable property 
mentioned in the plaint was not his private 
property but constituted a public and religious 
trust along with the temple and that the 
temple wasa little worse in condition than it 
was in the time of Laldas for want of 
sufficient funds to re-build the fallen portion. 
On those pleadings the issues framed by 
the learned District Judge were—Whether 
Lachmandas had been mismanaging the 
temple and wasting or mismanaging the 
temple property, whether it was necessary 
to remove him from the management of the 
temple and if so, whether the proper course 
was to appoint Mohandas in his place or to 
frame a scheme of management for the 
administration of the trust. 

The learned Judge found that Lachmandas 
had been neglecting the temple and wasting 
and mismanaging the temple property and 
that Mohandas had not established nis claim 
to be placed in charge of the temple. He, 
therefore, directed the removal of Lachmandas 
from the office of the trustee and framed 
a scheme for the administration of the 
trust. e 

Some of the original plaintiffs have since 
the institution of the appeal applied tc this 
Conrt, agreeing to the trust property being 
allowed to remain inthe hands and control of 
Lachmandas but as pointed out in Parmeshrt 
Das v. Girdhari Lal (1), the attitude 
them cannot affect the 
validity of the suit on the date on which 
it was institnted or affect the jarisdic- 
tion of the Court to hear the appeal. 


The main contention urged in the appeal 
on behalf of Lachmandas is that the 
Court below erred in not framing an 
issue as to whether the property in dis- 
pute formed a publice religions and sharit- 


(1) 80 Ind. Cas. 240; 2 O. 1. J. 259, 
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able trust. It is argued that the office 
of a gaddinashin Mahant was in the nature 
of a private trust, and that Lachmandas 
was not bound by the admissions made 
by his Pleader. 

It appears, however, from a perusal 
of the pleadings that Pandit Bansidhar 
‘was accompanied by Lachmandas when 
he made the above statement, and it is 
hardly likely that he would have made 
a statement of fact of such an important 


nature, unless his client had consented 
or authorised him to make it. On the 
19th July 1915, Lachmandas was ex- 


amined after the evidence for the plaintiffs 
was closed and it is significant that the 
position that he then claimed for himself 
was that of an adhikari or manager of 
the Gomtidas temple. He stated that on 
the death of Laldas he succeeded to the 
‘possession of the Jamalpur village and 
to the temple of Gomtidas at Lucknow, 
that there were temples at Bari, Sidhanli, 
Pandharia and Jamalpur, which were 
dependencies of or subordinate to the 
main temple at Lucknow and that there 
was some revenne-fres property in the 
Rae Bareli district, belonging to the 
‘temple, and some land in Tahsil Biswan, 
‘the income of which was spent on the 
Sidhauli temple. He further stated that 
‘the surplus income of eacb dependent 
temple, came to him for the temple at 


Lucknow. He was examined at some 
length, but he did not then suggest 
that the property in dispute was his 


private property. 

The learned District Judge visited the 
temple at Lucknow on the 2lst July 
1915 and appvinted a commissioner to 
ascertain and report on the condition of the 
subordinate temples. The temple at Luck- 
now was found to be in a dilapidated 
and ruinous condition, and the idols 
clothed in rotten rags. The subordinate 
temples were also reported to be in a 
ruinous condition except the one at 
Sidhauli where, it is stated, the heirs of the 
person who originally built the temple, 
took personal interest in keeping the tem- 
ple in proper repair. In one of the 
temples even the idol was found broken 
by the falling debris. The learned Judge 
heard the arguments and finally fixed 
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a date for framing a scheme for the 
administration of the trust. On the latter 
date Lachmandas made an _ application 
through another Pleader, stating that he 
denied that the property in dispute was 
trust property and claimed it as his own 
and praying that an issue should be added 
as to whether it formed the subject of a 
public endowment created for religious 
and charitable purposes. The Court below 
refused to allow a retractation of the 
admission previously recorded. Whether 
it was open to lLachmandas to repudiate 
the admission made by his Counsel on 
facts, if they were not justified by his 
instructions or not, he should have done 
so at the earliest possible opportunity. 
But though present when the admission 
was made, he took no steps, till he heard 
the evidence of the plaintiffs’. witnesses 
and gave his own and found that the 
Trying Judge was in a mood to frame 
a scheme to dislodge him from his position. 
The circumstances in which the admission 
was made, read with the‘ subsequent state- 
ment of Lachmandas in which he deserih. 
ed himself asa mere adhtkari or manager 
of the temple, and certain dependent 
temples and properties as subordinate to 
the main temple at Lucknow and con- 
tributing to its support, go to show that 
he did mean to claim the temples or 
property in dispute as his own or to 
contest the statement which his Counsel 
had made; and he cannot now be permitted 
to raise an issue which had been on 
second consideration deliberately abandon- 
ed, As pointed ont by their Lordships 
of the Privy Council in Venkata Narasimha 


Naidu v. Bhashyakarlu Naidu (2), a 
Vakil’s general powers in the conduct 
of a suit include the power to 


abandon an issue, which in his diseretion 
he thinks it inadvisable to press, the more 
so when, as in this case, the subsequent 
conduct of the plaintif in claiming no 
more than the position of a manager is 
consistent with that abandonment. 

The documents of title to which the 
learned Counsel for the defendant-appel- 
lant has referred, moreover, bear unmis- 
takable testimony to the trust being of a 


(2) 25 M. 367; 29 I. A. 76; 6 0, W. N, 641; 4 Bom, 
L, R. 548; 8 Sar, P. C. J, 258, 
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public religions and charitable nature. 
The principal properties endowed for the 
purposes of the asthal are those at Jamal- 
pur in the District of Sitapur and Tikra 
in the District of Rae Bareli. 
when Gomtidas lived is not exactly as- 
certainable, but .it appears from a parwan- 
nah issued by Mirza Mohammad Asbraf 
that the land in Jamalpur was held free 
of revenve from 1025 Faslz. The parwan- 
noh stated that Ramdas, the disciple and 
successor of Mahant Gomtidas, should be 
allowed to hold itfree of revenne for the 
support of fagirs (butasarruf fagiran) and 
for devotional and charitable purposes 
(dua khair) (Exhibit 4). To the same 
effect is another parwannah, issued by Mirza 
Mohammad Ali Khan in 1207 Fasli in 
favour of Ramdas, allowing the land to 
continue rent-free as before for the sup- 
port of fagirs and for devotional and 
charitable purposes (Exhibit 5). This 
parwannah was issued in pursuance of an 
order passed by Nawab Asafuddowla in 
1207 Fasli (Exhibit 6). There is also a 
yeference in a letter sent by Raja Jhaulal 
to- Lashmi Narain, the latter probably 
having been one of his Subordinates, 
wherein Mahant Gomtidas was described 
as holding about 200 bighas of land in 
Jamalpur free of revenue for the sup- 
‘port of fagirs and for charitable purposes 
(mugadmai jagir wa kar-t-sawabast). After 
the confiscation of Qudh, the British 
Government granted a sanad to Mahant 
Bhikhamdas, a suecessor of Gomtidas, 
maintaining .the tenure, rent-free, for his 
life. The object of the sanad was not to 
disturb the old tenure but to restore or 
maintain it, and the title which Bhikham- 
das acquired under it was by no means 
larger than what he held before the 
confiscation was made. In maintaining 
the tenure, the British Government could 
hardly have intended to create a tenure 
different from that held by the tenant 
before, for in that case, as pointed 
out by Sir James Colvili in Baboo Beer 
Partab Sakee v. Maharajah Rajender Pertab 
Sahee (3), “the intention to alter that 
quality, if it existed, would have been 
expressed. ” 


(3) 12 M. L A. Lat p. 36; 9 W. B. 15 P.O 2 Suth, 
P. O, J, 114; 2 Sar. P, O, J. 348; 20 E, R. 241. 
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As regards the Tikra property, the 
earliest parwannah available is one issued 
by Tikait Rai in 1197 Fasi maintaining 
a grant of 46 bighas pukhta of land in 
Ghuru Patti, held free of rent by Mahant 
Lachmandas, a disciple of Gusain Gudardas 
and a brother disciple of Gomtidas (Exhi- 
bit 1). In 1203 Fask, another parwan- 
nah was issued by Nawab Roshanuddaula, 
permitting the continuance of the muaf 
held by Lachmandas (Exhibit 2) without 
any let or hindrance from the officials of 
the State. Kaghodas was one of the 
successors of Gomtidas and Lachmandas, 
and the British Government confirmed the 
grant and maintained the rent-free tenure 
in favour of Raghodas in respect of 35 
bighcs of land in Ghuru Patti then in- 
cluded in Tikra, on the condition that the 
proceeds were devoted to the support of 
the temple for which the grant was 
made iExhibit 3). 

On the 6th January 1868 Bhikhamdas 
executed a deed of gift in favour of 
Raghodas whereby in recognition of the 
work: done by Raghodas as adhikart gadim 
of the gaddi, and the money spent by him 
in maintaining it, he appointed Narayan- 
das as his successor to the gaddi and 
appointed Raghodas as an adhikard on be- 
half of himself and hig successors. In 
this deed of gift Bhikhamdas described 
himself as the chela of Mahant Sitaldas, 
gaddinashin of asthal Gomtidas. The defend- 
ant-appellant is the disciple of Laldas 
who succeeded Raghodas as, an adhikart of 
the temple, and he has, on his own show- 
ing, no greater rights than those of a 
manager. Ina lease granted by the defend- 
ant-appellant to a person named Kundan 
Lal in respect of certain land lying close 
to the asthal on the 17th Ostober 1913, 
the defendant-appellant described himself 
as living in a villaga appertaining to the 
thakurdwara (mutalléq thakurdwara) and the 
Jand leased was similarly described as apper- 
taining to it (Exhibit 12). The reference 
in the wajzb-ul-arz to the succession to the 
gaddi being regulated by custom, and the 
successor becoming thereby a malik thereof, 
has no particular significance, because the 
word malik when used in reference to 8 
gaddi is very often used to indicate a per- 
son having an exclusive control over the 
management. In a matter gf old history, 
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going beyond the memory of man, direct 
oral evidence can hardly be expected, and 
such documentary evidence as has been 
adduced by the parties, goes to show that 
the asthal in question wasa public religious 
and charitable trust and that the villages 
described above were granted to the Mahant 
of the asthal for specific religious and 
charitable purposes. 


We have next to consider whether 
apart from its history there is anything 
jn the nature of the traditions or usages 
of an asthal to make it a private trust 
and take it out of the category of public 
trusts of a religious and charitable nature. 
The word sthal commonly written as asthal 
implies literally a place or spot, and, 
when nsed in connection with a hermit- 
age or abode of an ascetic, involves the 
idea of the place having been consecrated 
by holy associations, A math is generally 
a congregation of ascetics or sanyasis, who 
are supposed to have given up material 
desires or severed their connection with 
the material world and to be engaged in 
devotion and the propagation of religious 
teaching. Tt is presided over and administer- 
ed by a Head Mahant, selected in accord. 
ance with the custom of that particular 
math, An asthal is in its inception generally 
a place held or occupied by a single 
ascetic, who gives himself up to a life 
of devotion and gathers around him followers 
and disciples to whom he gives spiritual 
or religious instruction, the latter making 
offerings, presents and grants of land to 
him or to his successors from time to 
time for the propagation of his religious 
teaching and the support of those staying 
there for instruction or devotion, At 
times, pious laymen erect buildings for 
the residence of hermits visiting their 
villages or construct temples in which 
they instal some batragi or suxyast to look 
after the same and to impart religious 
instruction to the people coming there for 
worship. In maths and asthals alike, temples 
are often constructed by the Mahant or 
presiding ascetic or for him by his lay 
followers to attract people, and pious per- 
sons endow them with property, which is 
vested in the preceptor for the time being, 
and the math or asthal thus gradually 


becomes a contro of religious teaching. 
e 
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As pointed out in Sammantha Pundara v. 
Sellapa Oheiti (4) and Vidyapurna Tirth 
Swami v. Vidyanidhi Tirtha Swami (5), the 
presiding Mabant or head of the institu- 
tion has in each case no greater rights 
over the corpus of tha trust property than 
those of a trustee acting for the benefit 
of the trust. 

The manner in which the temple at 
zlsthal Gomtidas came into existence is uot 
known, but whether it was built by Gomti- 
das or constructed for him by his followers 
or disciples, the fact remains that it was 
thrown open and maintained for public 
worship, and that the property attached 
to ib and that granted to Mahant Gomti- 
das or his successors for the support of 
fagirs and for other religious and charit- 
able purposes formed a religious and charit- 
able trust of a public nature, From a 
public user, the fact of a public dedication 
can be inferred: Mohan Lalji v. Tikait Sri 
Gordhan Lalji (6). 


In dealing with the question of the right 
of succession to the Patepore Asthal in the 
district of Muzaffarpore, Jam Parkash 
Das v. Anand Das (7), their Lordships 
of the Privy Council observed: “An asthul 
commonly known in Northern India as a. 
math is an institution of a monastic nature. 
It is established for the service of a particular 
cult, the instruetion in its tenets and the 
observance of its rites, The followers of 
the cult and disciples in the institution 
are known as chelas; the chelas are of 
two classes, celibate and non-celibate. In 
the asthal now being dealt with, the reli- 
gious brethren were the baztragi or celi- 
bate chelas, the lay brethren were the 
grihast or householder chelas. The Mahant — 
must by the custom of the math be a 
batragi or religious chela. The Mahant 
is the head of the institution. He sits 


4 


(4) 2 M. 175; 3 Ind. Jur. 558; 1 Ind. Dee. (N. s.) 393, 

(5: 27 M. 433 14 M L. J. 105. 
. (6) 19 Ind. Cas. 387; 35 A. 283 (P. C.); 17 0. W. 
N. 741; 11 A. L. J. 548; 17 6. L. J. 612: 15 Bom. L. 
R. 606; (1913) M. W. N. 586; 14 M. L. T. 27; 40 I. A. 97, 

(7) 83 Ind. Cas. 583; 43 C. 707 at p. TIR; 20-0. W, 
N. 802; 14 A. L. J. 621; (1916; 1 M. W. N. 406; 31 M. 
L. J. 1; 18 Bom. L. R. 490; 3 L. W. 558; 24 C. L. J, 
116; 20 M. L. T. 267. 
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upon the, gaddi; he. initiates candidates 
into. the mysteries of the cult; he 
superintends the worship of the idol and 
the accustomed spiritual rites ; he manages 
the property of the institution; he ad- 


ministers its affairs ; and the whole assets 


are vested in him as the” owner thereof 
in trust for the institution itself.’ Their 
Lordships then proceeded to disenss the 
nature of the interest held by the Mahant 
in the trust properly and said: “Tt is, how- 
ever, the rule that this property is held 
by the Mahant as its owner and the succes- 
sion to him in such property follows with 
the succession to the office. The nature of 
the ownership is, 4s has been said, an 
ownership in trust for the math or institution 
itself, and it must not be forgotten that 
although large administrative powers are 
undoubtedly vested in the reigning Mahant 
this trust does exist and that it must be res- 
pected” (page 714*). There is nothing to 
show that the trust in the present case 
was limited to any specific private pur- 
pose. 


Phe evidence adduced to prove that the 
adhtkart Gachmandas had been neglecting 
and mismanaging the temple affairs and 
has, also mortgaged a portion of the trust 
property is overwhelming. In spite of a 
. large income, the main temple and also 
the subordinate temples are in a ruinous 
condition ; no efforts appear to have been 
made to study the comfort of the visitors 
coming to the temple for worship; and 
the ascetics, coming there, are not properly 
fed or supported. It is stated by Lach- 
mandas that he had to makea mortgage 
of the Jamalpur property in favour of 
Maharaj Singh to pay uo 8 prior decree. 
The mortgage was effected for Rs, 5,000 
but no copy of the prior deed has been 
filed. There is also nothing to show that 
any previous mortgages were made by any 
of the preceding Mahants or adhtkaris or 
that if they were made, the amount due 
on them was as much as Rs. 5,000. The 
income of the trust property was consider- 
able and if any prior. mortgages existed, 
the saving that must naturally have been 
made from it, fcr the expenditure was 
small, ought ordinarily to have been safficient 


to pay up any prior debts. No accounts 


*Page of 43 C.—Rd, 


„assertion. 
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have been produced; and by his conduct 
in mortgaging the trust property and 
neglectine the temples, Lachmandis has 
disqualified himself from being kept in 
charge of the office of the ađhikari or 
manager, which he hitherto held. 


Bhikhamdas left a disciple, Narayandas, 
who succeeded bim as a Mahant, but 
owing to the deed of gift executed by 
Bhikhamdas in favour of Raghodas, ap- 
pointing him an adhikari cf the temple 
property, Narayandas was unable to exersise 
any control over the affairs of the temple 
against those who acted as adhikaris in 
succession to Raghodas by virtue of that 
gift. Narayandas appears to have sub- 
sequently left the. place and has not been 
heard of since. Mohandas elaims to baa 
disciple of Narayandas, but he has not 
prodnced any evidence in support of that . 
He cannot, therefore, be appointed 
a trustee or manager in the place of 
Lachmandas. The founder of the asthal 
was a bairag?; but no bairagi can be trusted 
to take charge of the asthal withont the 
possibility of recurrence of the mismanage- 
ment now experienced. It is proper, there- 
fore, that the administration of the trust 
should be vested in an independent com- 
mittee which shall have power to select, 
appoint, and depute a qualified bazragz or 
other person of the monastic order to con- 
tinue religious instruction, if and when it can 
conveniently arrange to do so. 


The scheme framed by the learned: District 
Judge is, however, too elaborate and com- 
plicated and will not for manifest reasons 
work smoothly. We have framed another 
scheme accordingly, which is appended to 
this judgment, and we direct thatit be 
substituted for that framed by the learned 
District Judge. In other respects we, dismiss 
the appeal with costs. The order allowing 
Lachmandas to be maintained for his life is 
in view of the gift, executed by Bhikbamdas 
in favourof Raghodas, not disturbed. The 
contesting respondents will get their costs 
from the defendant-appellant throughout. 
A copy of this scheme will be sent ta each 
of the members of the committee for informa- 
tion and necessary action, 

Appeal dismissed, 
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MADRAS HIGH COURT. 

Crvit Miscettaysous Appean No. 354 or 1815. 
November 13, 1916. 
Present:—Justice Sir William Ayling, Kr., 
and Mr. Justice Seshagiri Aiyar. 
SOMASUNDARAM PILLAI AND ANOTHER, 
MINORS, BY THEIR GUARDIAN AND MOTHER 
SITALAKSHMI ACHI—Derenpants Nos. 3 
AND 4—Prtitioners—APPELLANTS 
versus 
. CHOKKALINGA PILLAI—ASSIGNEE- 

DEOREE-HOLDER— RESPONDENT. 

Civil Procedure Oode (Act V of 1908), ss. 47, 144, 
O. II, 7. 2—Restitution, application for—Procedure 
—Enecution—Interest on money vefunded under 
reversed. decree, separate application jor-—Res judicata. 

An application for restitution is an application 
in execution which has to be enquired into under 
section 47, Civil Procedure Code. [p. 808, col. 1.) 

- Prag Narain v. Thakur Kamakhia Singh, 3 Ind. Cas. 
798;11 Bom. T. R, 1200; 100. L. J. 257; 6M. L. T. 


303; 14 0. W. N. 55; 19 M. L. J. 599; 13 O. C. 180; 31 
A. 551, referred to. 

In this respect section 144 of the Civil Procedure 
Code of 1908 makes no departure from section 583 
of Act XIV of 1882. [p. 808, col. 1.] 


The doctrine of constructive res juticata, whether 
section 11, Explanation IV, or Order II, rule 2, 
Civil Procedure Code, is invoked in its aid, should 
not be applied to execution proceedings as a 
matter of course, unless the decision of the 
question subsequently sought to be agitated was 
either expressly given or must be deemed to 
have been necessarily implied in the previous 
decision. [p. 806, col. 2; p. 807, cols. 1 & 2.] 


An application for interest or damages on an 
amount paid to a deoree-holder under a decree 
subsequently reversed in appeal and of which restitu- 
tion was obtained in a prior application, is not 
barred as res judicata. [p. 806, col. 2.] 


Order II, rule 2, Civil Procedure Code, does not 
govern restitution applications. [p. 808, col. 1.] 

Appeal against the order of the Court 
of the Subordinate Judge, Mayavaram, in 
Execution Petition No. 98 of 1915 (in 
Original Suit No. 66 of 1805, on the fle 


of the Court of the Subordinate Judge, 
Kumbakonam). 


FACTS of the sase appear from the judg- 
ment. 


Mr. S. Panchapagesa Rastri (with him Mr. 
K. Ramachandra Aiyar), for the Appellants.— 
Order II, rule 2, of the Code of Civil 
Procedure has no application to execution 
proceedings. There can be successive applica- 
tions for restitution o' different amounts due. 


[SSSHAGIRI Atyar, J.—The Subordinate 
Judge seems to be clearly wrong.] 
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Balasubramania Ohetti v. Swarnammal (1), 
Poduru Lakshmi Narayana v. Ponnada 
Pallamraju (2) cover the present case, 


Mr. S. Muthiah Mudaliar (wih him Mr. 
T, Muthiah Pillai), for the Respondent.— 
An application: for restitution is not in 
execution. Under the old Code the language 
of section 583 was wide enough to include 
proceedings in execution. The words “apply 
in execution” make it clear. In the present 
section 144 it is made merely an adminis- 
trative act and mot in execution at all; 
and the rulings relied on by the appellant 
do not apply aball. Pesumarti Payidanna 
v. Ganti Takshminorasamma (3), Poduru 
Lakshmi Narayana v. Ponnada Pallamraju (2) 
are in my favour. 


JUDGMENT.—We are unable to agree 
with tha Subordinate Judge that the ap- 
plication is barred as res judicata. The 
previons application was for the restitution 
of a sum of money reeovered in execution 
in consequence of the decree having been 
reversed on appeal. The present application 
is for interest on the money for the period 
during which the counter-petitioner had 
the use of it. 


We do not think that the principle of 
constructive res judicata, whether section 11, 
Explanation iV, or Order IT, rule 2, of the 
Code of Civil Procedure is invoked in its 
aid, should be applied to execution proceed - 
ings as a matter of course. As we said 
recently in Appeal against Appellate Order 
No. 57 of 1916* on the file of the 


(1) 21 Ind. Cas. 32; 38 M. 199; (1918) M. W. N. 685; 
14 M. L. T. 196; 25 M. L. J. 867. ; 

(2) 37 Ind. Cas. 354; 4 L. W. 101; (1916) 2 M. W. 
N. 118. 

(B) 29 Ind. Cas. 314 at p. 818; 28 M, L. J. 525; 38 
M. 1076.” 








*The judgment in Civil Miscellaneous Second 
Appeal No 57 of 191K, dated *Ist October 1916, 
Sundaram Chetti versus Murari Varadayyar and others, 
is as follows:— 


AYLING AND SESHAGIRI ATYAR, JI.—Mr. K. Y. 
Krishnaswami Aiyar has argued this case with 
his usual ability and clearness but we are unable 
to agree with him. 
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High Court, unless the decision of the ques- 
tion subsequently sought to be agitated was 





The general facts of the case and the nature 
of the previous applications have been fully stated 
in a careful judgment by the District Munsif 
It is-only necessary to state the main incidents 
in the case so that the contention of the learned 
Vakil may be appreciated. 


A mortgage decree was passed in Original Suit 
No. 889 of 1899 in November 1900 against the 
two trustees of a religious institution. Under the ` 
decree the mortgage-money was payable on the 
27th of February 1901. After the decree, a 
worshipper of the temple sued for the removal 
of the trustees on the ground that they were 
guilty of misfeasance amd malfeasance. This was 
Original Suit No. 11 of 1899. One of the trustees, 
Muthialu Chetty was removed. The same worshipper 
sued again in Original Snit No. 35 of 1901 for a 
declaration that the decree obtained against the 
trustees in Original Suit No. 869 of 1899 was not 
executable against the properties of the institution: 
The District Judge granted the relief. There was 
an appeal to the High Court and the deorec of 
the first Court was confirmed. 

During the pendency of these suits, the decree- 
holder applied to execute the decree. The District 
Munsif has stated the nature of these applications and 
the orders passed thereon succinctly in his judgment. 
The present application for the arrest of the 
judgment-debtors was presented on the 16th of 
April 1914, undoubtedly more than twelve years 
after the date of the decree sought to be executed. 

The Courts below have held that the application 
was not barred by limitation. On the plea of 
ves judicata which was raised by the appellant, 
they have held that there was no bar, and 
granted the application. 

The first point argued before us is that the 
present application is barred by the orders passed 
on two of the previous applications for execution, 


namely, in Execution Petition No. 288 of 1907 
and in No. 278 ef 1910. We are of opinion that 
there is no force in this contention. At the time 


the first of these applications was filed, an appeal 
against the decree of the District Judge in 
Original Suit No. 85 of 1901, declaring that the 
decree in Original Suit No. B69 of 1899 was not 
binding on’the temple, was pending in the High 
Court. The District Munsif held that as there 
was a decree which in terma made the temple 
property liable, and as the subsequent adjudication 
was under appeal, he was bound to give effect to 
the decree as it stood: and direct execution 
against the property. The argument of the learned 
Vakil is that this order refusing to issue an order 
for the arrest and directing execution against the 
property bars all subsequent applications for arrest: 
The only decision that was come to was that at 
the stage at which the execution petition was 
put in, the property did not cease to be answerable 
under the decree. That is not a pronouncement 
that, under no circumstances, there could be no 
arrest of the judgment-debtor. It is true that 
since Mungul Pershad Dichit v Grija Kant 
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either expressly given or must he deemed 
to have been necessarily implied in the 





Lahiri (1, the principle of res judicata has 
been extended to execution ` applications, but as 
pointed out in Nityananda Gantayet v. Gajapati 
Vasudeva Devu (2), the operation of the principle 
should be limited only to such points as must, 
either expressly or by necessary implication, be 
deemed to have been decided: applying that test 
we are unable to hold that the order on Execu- 
tion Petition No. 288 of 1907 operates as res 
judicata, In Vyapuri Koundan v. Chidambara 
Mudaliar (3) the matter was directly in issue. 

As regards the next order, it is enough to say 
that the District Munsif only followed the decision 
in the previous application. It is true that at’ 
this time, the High Court had confirmed the 
decree of the District Judge in Original Suit No. 35 
of 1901. The Munsif, we cannot help saying, 
acted almost perversely in shutting his eyes to 
the decision of this Court: but as there was no 
fresh decision by him, the subsequent order cannot 
operate as res judicata, if the original order did not. 

On the question of limitation, Mr. Krishuaswami 
Aiyar does not contend thatif Article 182 of the 
Limitation Act applied to these applications, the 
exclusion of time under section 16 would be 
wrong. His point is that under section 48 of the 
Code of Civil Procedure, it is not open to the 
Court to import the exception provided by section 
15 of the Limitation Act. It is nob necessary to 
decide this point, as upon the construction of the 
decree, we are of opinion that the decree is not 
barred, without seeking the aid of section 15 of 
the Limitation Act. 

The decree has three clauses. The first simply 
declares the personal liability. The second directs 
the mortgaged property to be sold. The third 
provides for a personal decree, if the sale-proceeds 
are insufficient. We cannot accept the contention 
of the learned Vakil that the first portion of the 
decree is executable without recourse to the 
second portion. As pointed out in Rajah of Kalahasti 
v. Fenkata Perumal (4), the first portion is controlled 
by the third portion which is the only executable 
part so far as porsonal liability is concerned. In 
this view, the right to levy personal execution 
arose only when the Original Suit No. 36 of 1901 
declared that the decree-holder was not entitled 
to execute the decree against the temple property. 
This is within twelve years of the present appli- 
cation. This view receives support from the decision 
of the Full Bench in Aiyaramier y. Venkatachela 
Mudali (5). We think the Courts below are right 
and dismiss the Civil Miscellaneous Second Appeal 
with coste. 

V.R.P, Appeal dismissed, 


(1) 81 A. 123:1] O.L B.118;8 C. 5l; 4 Sar. P 
C. J. 249: 4 Ind. Deo. (x. s.) 32. 

(2) 94M 681; 11 M. L. J. 318. 

(3) 18 Ind. Cas 607; 37 M 814; 24 M L, J. 26. 

{4) 12 Ind Cas. 689; 21 M. L. J. 1036; (1911) 2 M. 
W. N. 458: 10 M. L T. 429. 

(5) 87 Ind. Cas. 741; 31 M. L. J. 513; (1916) 2 M. 
W. N. 296; 20 M, I. J, 391; 41. W, 607. : 
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previous decision, the principle of res judi- 
cata should not ~be applied to execution pro- 
ceedings, See Poduru Lakshmi Narayana v. 
Ponnada Pallamraju (2). 


Mr. Muthiah Modaliar contended that an. 


application for restitution is not in execution, 
He pointed to the change of language bet- 
ween section 583 of the previous Code of 
Civil Procedure and section 1454 of the 
present Code. We are unable to see the 
difference. Section 144 of the present Code 
has teen so framed as to enable the success- 
ful party in the Appellate Court to be 
placed in status quo ante. The language of 
section 583 of the old Code was not wide 
enough to cover all cases of benefits arising 
from the reversal of a decree being fully 
realised by the successful party. Apart from 
this change, we see uo ground for holding 
that the Legislature intended to make any 
departure in the procedure by which res- 
titution is fo be obtained. Under the old 
Code, restitution was by way of execution, 
wn Prag Narain v. Thakur Kamakhia Singh 
4). < 

The same rule applies to similar applica- 
tions under the new Code. The language 
of section 47 of the Code would cover all 
eases of restitution, The party sesking the 
aid of the Court is agitating a question 
relating to the execution of the decree under 
which the other party deprived him of his 
property. ` i 


We entirely agree with the decision in 
Balasubramania Chetti v. Swarnammal (1) 
that Order Il; rule 4 of the present Code 
of Civil Procedure, does not govern restitu- 
tion applications. The present application 
is really for damages fcr the appellant 
having been deprived of the use of his money 
during a particular period. We must, there- 
fore, reverse the order of the Subordinate 
Judge. We think the appellant is only 
entitled to 6 per cent, interest on Rs, 1,§81-1-3 
from the 8th of September 1911 to the 
28th of October 1914. Parties will pay and 
receive proportionate costs in this and in the 
Court below. 

Appeal allowed, 

V. R P. 

(4) 3 Ind Cas. 798; 11 Bom. L. R. 1200; 10 0. L.J 


257; 6 M.L T. 3208; 14C W.N. 66; 19 M. L, J. 599 
18 0. C. 160; 81 A, 551 (P. 0). 
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iPATNA HIGH COURT. 
AppraL From APPELLATE Deceer No. 1587 
or 1911. 

November 23, 1916, 
Present:—Mr. Justice Mullick and Mr, 
Justica Atkinson, 

Sheikh KASIM ALI—Derenpant— 
APPELLANT 
versus 
Sheikh AHMAD ALI~Ptaintirr— 
RESPONDENT. 

Landlord and tenant—Kabuliyat, whether creates 
tenancy— Possession—Rent. 

Where defendant executed a kabuleyat in favour 
of the plaintiff, was put into possession of the kold- 
ing on the strength of the kabuliyat and paid rent 
at the kabuliyat rates: 

Held, that the kabuliyat, having been confirmed 
by the condnet of the parties, must be taken to have 
been adopted as a contract of tenancy by which 
the defendant was bound. [p. 809, col. i.] 


Appeal from a decision of the Officiating 
District Judge, Gaya, dated the Ist April 
1911, confirming that of the Munsif, Gaya, 
dated the 22nd September 1910. 


Mr. Muhammad Mustapha Khan, for the 
Appellant. 
Mr. Kulwant Sahay, for the Respondent. 


JUDGMENT.—This was a suit for rent, 
the plaintiff alleging that he had let a four- 
annas, 10.dam share of village Makhdumpur 
to the defecdant by a kabuliyat, dated the 25th 
November 1905. The defendant pleaded 
that the plaintiff was a benomidar, and was 
not entitled to the rent. The Munsif framed 
three issues: — 

1. Whether the plaintiff let out 4-annas 
-0 dams share of Makhdumpur in thika to 
tbe defendant? and whether the defendant 
came into possession of the said share as 
thikadar? 

2, Whether the plaintiffis a farzidar of 
Makhdum Bux, mukhtyar, as alleged by the 
defendant? i 

3. Isthe plaintiff entitled to rent as 
claimed? 

The Munsif found all three issues in favour 
of the plaintiff and decreed the suit. 

In appeal the learned District Judge has 
found that the defendant was not a tenant. 
On the question of benami the learned District 
Judge has found, that as the plaintiff was 
the recorded proprietor on the Collector’s 
books the defendant cannot raise the plea 
of farzi according to the ruling im Sadhu 


Vol, XXXVIII] 


MAUNG TUN THA & MA THIT, 


Charan Pal v. Radhika Mohan Roy (1). But 
the learned District Judge has notwithstand- 
ing given the plaintiff a desree at the 
_ kabuliyat rate as damages for use and ocen- 
pation. 

It is quite clear that the learned District 
Judge is wrong in his view as to the con- 
tract of tenancy. He appears to think that 
a mere kabuliyat can never constitute a con- 
tract of tenancy. But this clearly is not 
the law. Here itis found that the tenent 
has been put into possession on the force of 
the Kabulzyat and bas been paying rent at 
the kabuliyat rates. The kabuliyat, having been 
confirmed by the conduct of the parties, must 
be taken to have been*adopted as a contract 
of tenancy which binds the defendant in the 
present case. That being so, the plaintiff is 
entitled to claim rentas a registered pro- 
prietcr under sectio: 60 of the Bengal 
Tenancy Act. Therefore, the decree of the 
learned District Judge will be set aside and 
that of the Munsif restored and the appeal 
allowed, but having regard to the special cir- 
cumstances of the case we give no costs. 


Apreal allowed, 
(1}8 C. W. N. 895. 


PRIVY COUNCIL. 

APPEAL FROM THE Lower Burma Culex Court, 
November 13, 1916. 
Present:—The Lord Chancellor (Lord Buck- 
master), Lord Shaw, Lord Wrenbury 
and Mr. Ameer Ali. 

MAUNG TUN THA—P.uaixtirr— 
APPELLANT 

. versus 
MA THIT AND oruers—Derendasts - 
— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art 123— 
Buddhist Law, Burmese —nħuccession—Right of eldest son 
to allotment of one-fourth share on father’s death, na‘ure 
of —Option— Delay—Limitation. 

Under the Burmese Buddhist Law, the right of tne 
eldest son to have one-fourth of the property of his 
parents allotted to him on the death of hisfather is not 
a mere right to elect within a certain limited time 
whether he would takethe property or ho, but a right 
to a definite one-fourth part of the estate which he is 
at liberty to assert at any time within the period fixed 
by Article 123 of the Limitation Act, [p. 81%, col. z.] 


Appeal from a decree of the Chief Court 
of Lower Burma, dated March 31st, 1915, 
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reversing that of the District Court of 
Thaton. 

FACTS.—U Tu, a Burmese Buddhist, died 
intestate on December 19, 1909, leaving him 
surviving the appellant, Maung Tun Tha, his. 
eldest or aurasa son, a widow Ma Thit (the 
first respondent) and various other children, 
For some years the widow Ma Thit managed 
his property, and was assisted in the manage- 
ment: by appellant. Thereafter disputes 
arose, and on June 25,1913, Maung Tun Tha 
filed the present snit against the widow and 
other heirs of U Tu, claiming as aurasa 
son a quarter share in the estate, including 
therein the properties which had been acquir- 
ed and added thereto by the joint exertions 
of himself and Ma Thit, 

Defendants filed a written statement, deny- 
ing that plaintiff was an aurasa son and 
alleging that he had forfeited all right to 
inherit by his unfilial conduct. In paragraph 
5 they alleged that if even he wereentitled 
to a quarter share, “he exercised his election 
not to claim such share and cannot now 
do so.” 

The Trial Court held on the evidence that 
plaintifi was the aurasa son of U Tu wto had 
forfeited his right as such by unfilial 
conduct. The Trial Judge also held that 
plaintiff had, under the Limitation Act, twelve 
years within which to sue and that he 
had not abandoned his right. He, therefore, 
decreed the suit. 

On appeal the Chief Court (Ormond 
and Twomey, JJ.) reversed this decision and 
dismissed the suit, on tbe grcund that 
there had been unreasonable delay on the 
part of the plaintiff in asserting his right or, 
as they styled it, “exercising his option.” 
The material part of their judgment is as 
follows:— 


“The question in this appeal is whether 
an eldest son must act with reasonable 
promptitude in exercising his option of 
taking 1 of his parents joint property 
on the death of his father, or whether he has 
twelve years within which he can exercise 
that option under Article 123 of the 
Limitation Act. We are referred to the 
case of Maung Po Min v. U Shwe Lu (1), 
where it is held that the pericd of hmi- 
tation for the recovery of ¢th share by an 


U) 2 L. B. R, 110. 
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eldest son is twelye years from the date of 
the parent’s death, under Article 123. 
The facts of that case are not given in 
the report; but we must assume that 
the eldest son’s option had not lapsed 
owing to delay in exercising it. The effect 
of undue delay on the part of the eldest 
son was not considered and no question 
was raised on that point. The case can 
only be regarded as an authority for applying 
Article 123 and reckoning the period of 
limitation from the date of the parent’s 
death when asa matter of fact the eldest 
son has acted promptly. In the present 
case we are net concerned with the period 
of limitation. If the plaintiff had demanded 
bis quarter share promptly after his father’s 
death and had been refused, he would no 
doubt have twelve years from the date of 
his father’s death to sue for the share, 
But though he was a married man with 
a family of his own and living apart from 
his mother when his father died, he did 
nothing for 64 years and the question we 
have to decide is, whether he should not, 
therefore, be deemed to have abandoned 
his claim to partition and elected to wait 
for his mother’s death and then share with 
his brothers and sisters. Itis not express- 
ly provided in the dhammathais that the 
eldest son must deside promptly which 
course he will take. But from the nature 
of the option itis necessary in the interest 
of the family that it should be exercised 
without delay. According as if is exer- 
cised or not, the mode of managing the 
property must vary and the prospects of the 
other heirs would also vary. It can hardly 
be intended that a widow should be 
compelled to keep a quarter of the estate 
tied up indefinitely on the chance that any 
time within twelve years the eldest son may 
demand his th share. Such a restriction 
would materially affect the widow’s manage- 
ment of the estate. If such a course were 
admissible, the eldest son might conceivably 
wait till ths of the estate has through 
some misfortune been lost and then claim 
the whole of the remaining quarter to the 
entire exclusion of his brothers and sisters, 
although they may have counted for years 
on coming in when their mother dies and 
sharing equally with the eldest son. 

“We think that the right given to the 
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eldest son (Mannkye, Book X, section 5) 
of claiming quarter share of the joint 
estate of his father’s death must be exercised 
as soon as possible after that event and 
that if the option is not exercised without 
unreasonable delay, it lapses altogether.” 

Hence this appeal. 

Mr. L. De Gruyther, K. O., (with him Mr. 
E D. Eddis), for the Appellant, submitted that 
the Chief Court was wrong in holding that 
though not having sued for six years plaintiff 
had abandoned his claim to a quarter and 
could only come in withthe other children 
on his mother’s death. 

Burmese Law is contained in the dham- 
mathais, as to whick see Lord Shaw’s 
judgmentin Ma Nhin Bwinv. U. Shwe Gone 
(2). The principal dhammathat is the 
Manukye, which is followed in case of 
a conflict with others; but other 
dhammathats are legitimate aids to inter- 
preting it. 


The rules of succession on the father’s 
death are set out in section 30 of the Kunwin 
Mingy’s Digest, Volume I, The right of the 
eldest son toa quarter share on his father’s 
death is based on Manukye, Book X, rule 5. 
It has been held in Burma that on the 
father’s death three-fourths vests absolutely 
in the mother and no child except the eldest 
son gets a separate definite share (Digest, 
section 34). Itis now suggested that the 
eldest son does not get the remaining one. 
fourth, but has only an option, which must be 
exercised promptly. There is no authority for 
such a proposition. The one-fourth share vests 
in the eldest son by. inheritance on his father’s 
death irrespective of any claimby him: Atta- 
thankhepa, section 155 (page 4 in the English 
translation), as to the authority of which vide 
Chan Toon’s Principles of Baddhist Law, page 
101. 

[Loro Sgaw asked if this propada was 
disputed. | 

[Sir Erle Richards.—We say that the eldest 
only hasaright to claim partition. If he 
claims partition, he is entitled to one-fourth: 
but he must exercise his option within a 
reasonable time. | 


(2) 23 Ind. Cas. 438; 411. A. 121; 16 Bom. 
877; (1914) M W. N. 449,27 M.L J. 41; 18 
N. 1121; 16 M. L. T, 142:7 Bur L. T. ‘05; 200. 
264 41 C. 087; 1 D. W, 914; 8 L. B. R. 1(P. Qa). 


L. R. 
C. W. 
L J. 


E 
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Here plaintiff has sned after 6} years, 
The Indian Limitation Act, 1908. Article 123, 
gives him twelve years. The Chief Court says 
I must assert my right to geta title: I say I 
have onealready. The law gives me a share, 
and how have I Jost it? 

[Lorn CHancetor.—The Chief Court’s 
judgment does not deal with any point 
raised hy the defence. The defence was that 
plaintiff had elected not to claim his share, 
but I çan find no evidence of any election 
not to take. | 

My, Hddis followed. ; 

Sir H. Erle Richards, K. Q., (with him Mr F. 
J. Ooltman), for the Respondent.—There is no 
joint family system in” Burma. During the 
lifetime of the parents they held the property 
jointly, but on the death or re-marriage of 
either or on the death of both, rights to 
partition arise and can be exercised. This is 
quite different from the right to partition in 
_ India, which goes on from day to day. 


Imay say, first, that the eldest son 
must exercise his election—claim his right 
to partition—within a reasonable time: that 
he cannot lie by: and can drop his share by 
not claiming it: secondly, that his conduct in 
managing the family property shows that he 
acquiesced in the existing arrangement. 

The eldest son’s right is merely a right to 
claim partition. 
Ke Shwe O (8). cited in Chan Toon, page 104, 
says “on the death of one of the parents the 
‘eldest son may claim.” It is not every eldest 
son who inherits; certain classes are exclud- 
ed: and the right is distinctly put as aright 
to claim, not to get. At page 144 of Chan 
Toon itis laid down that the eldest child 
shares with the others on the death of both 
parents if he has not already obtained a 
division. 

[Mr. Eddis referred to page 143.] 

At page 121, Chan Toon quotes a passage 
from Attathankhepa, clearly contemplating 
that the eldest son who has not got his share 
shall come in with the others, Manukye, 
Book X, rule 12, uses the words on demand- 
ing,” Book X, rule 14, clearly contemplates 
that the eldest son shall take not a one-fourth 
share, but a different share calculated as there 
set down. 

The right of the eldest son to a special 


(8) Rip. Sel. Indgments 378, 
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portion does not pass to his own heirs, but to 
the next eldest: this shows that itie not an 
ordinary right of inheritance: Ma Mya Thu 
v. Maung Po Thin (4). In Ma Su v. Ma Tin 
(5) the stirpes of the eldest son took not one- 
fourth, but the same as any other child. 

[Loro WRreNBUnY. Theonly decision there 
is that the grand-children take per stirpes. | 

The period of limitation for claiming is 
laid down in section 51 of the Digest; it mast 
be within seven or thirty days after the 
funeral. 

[Lord Suaw.— Yon are rot entitled to raise’ 
this. Itis notin your defence, nor in the 
judgment of either of the lower Courts. | 

These rules have not statutory authority, 
but they show the ideas of the Buddhist ocom- 
munity. There is a distinct provision in that 
section (page 105) that ifthe period of limita- 
tion is exceeded, the heir forfeits the right to 
claim it. Article 123 of the Limitation Aot 
does not apply: this is not a claim for a 
distributive share, but for partition. The 
eldest son has no vested right, but only a 
right to claim partition. He has two rights: 
he can claim partition now, or he can elect 
to claim it at his mother’s death, he cannot let 
that state of things continue indefinitely, or 
for twelve years, 

Mr. Coléman followed.—The widow takes not 
by partition, but by survivorship; s9 thereis not 
necessarily a partition on the father’s death. 
Rule 5 of the Mannkye gives the eldest son 
the right to a quarter; rule 14 givesa right 
to all the sons on the mother’s death. These 
passages have to be reconciled, and the most 
reasonable and just construction isto hold 


- that the eldest son has an election, and must 


elect within a reasonable time. Here he wants 
mesne profits for six years, < 

[Loro_WrENBURY:—]f the mother died 
within a fortnight would he lose his right? | 

Yes, 1 think so. 

[Loro Wrensory.—Then what becomes of 
the reasonable time? | 

The fact that he may lose his right in such 
a contingency gives him a motive to make 
haste. 

No reply was called for. 

JUDGMENT. 

Tus Lord UHANGCELLOR, —The appellant in 
this ‘case is the plaintiff in certain proceedings 

(4) L, B. P. JJ. (1899) 535. 
: (5) 18 Ind. Cas. 466; 5 Bur. L, T, 291; 6 L, B. Ry 
TT at P 84, 
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which were instituted in the District Court 
at Thaton, by which he claimed to have one- 
fourth share of the estate of his father 
determined and allotted to him. The claim 
it stated quite clearly, and with commendable 
brevity, in the plaint, which sets out allega- 
tions which are no longer in dispute, namely, 
that the plaintiff was the eldest son of his 
father; that bis father died on the 19th 


December 1906 intestate, and left a widow 


and certain other sons and danghters him 
surviving. 


The ground upon which that claim was 
resisted depended in the main upon an allega- 
tion that the plaintiff had behaved in an un- 
filial and’ illegal way, and, consequently, had 
forfeited his rights. That defence was dis- 
posed of by the learned Judge who heard the 
cause, who, although he appears to have 
been greatly embarrassed by the untrust- 
worthiness of the evidence before him, decided 
- that the defendants had not established this 
allegation, 


The only other matter left for decision 
was one which, according to the defendants’ 
contention, arose upon paragraph 5 oftheir 
defence. That paragraph suggested that 
the plaintiff had not in fact any share in 
the estate, but that, on the death of his 
father, he had obtained a right to elect 
whether he would have tbat share or no, 
and that in the absence of election within 
a reasonable time, the claim could not now 
be brought forward. That view was. sup- 


ported by the Chief Court, and from 
their decision this appeal has been 
brought. 


The whole of that contention depends, 
as Mr. Coltman very fairly stated, upon 
considering the two different rules of the 
dhammathat whìch are applicable to this 
ease. They are rule 5 and role 14, The 
first relates to the partition of an estate 
upon the death of the father, and it is 
under that rule and, as their Lordships 
understand it, under that rule alone, that 
the right of the plaintiff in this case 
arises. It is in these words; “When tbe 
father has died the two laws for the 
partition of the inheritance between the 
mother and the sons are these: Let the 
eldest son have the riding horse and 
certain ornaments,” and it then proceeds: 
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“Let the residue be divided into four parts, 
of which let the eldest son have one, and 
the mother and the younger children 
three.” ` 


It is said that rule }4, which deals 
with the division of the estate on the 
death of the mother, shows that, if the 
one-fourth had not been segregated, and 
paid over to, the eldest son after the father’s 
death, and before the mother died, there 
would be a different method of distribution, 
ene that might be more fayourable,, or 
that might be more unfavourable, to ‘the 
eldest son, but whioh certainly would not 
be the same as that to. which he was entitled 
under rule 5. : 


Their Lordships do not think that it 
is desirable to express an opinion upon 
the true construction of rules 14. It is 
a matter that may arise for determination 
hereafter, and its determination is not 
relevant to the present question because 
even assuming in favour of the respondents, 
that the rights of the eldest son would 
change in the event of his not having 
segregated his one-fourth before his mother’s 
death, it by no means follows that the 
right which he got under rule 5. was 
merely the right to elect within @ certain 
limited period of time whether he would 
take the property or no. Their Lordships 
can find no ground whatever for the 
suggestion that he got anything under 
rule 5 excepting a definite one-fourth part 
of the estate, a right which he was at 
liberty to assert within any period 
that was not ontside the period fixed by 
Article. 123 of the Indian Limitation Act 
as the period within -which a claim must 
be made. for a share of property on the death 
of an intestate. 


The respondents have certainly urged 
before their Lordships all that could be 
urged in support of their view, but their 
Lordships find themselves quite unable 
to accept their arguments or to agree with 
the view which was formed by the Chief 
Court in this matter, 

Their Lordships will humbly advise His 
Majesty that this appeal should be allowed, 
the decree of the Chief Court set aside 
with costs. and the decree of the District 
Court restored, 
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The respondents will pay the costs cf the 
appeal. 
Appeal allowed. 
Solicitors for the Appellant: Messrs. 
Sanderson, Adkin, Lee and Eddis.. 
Solicitors for the Respondents: 
Arnould & Son, 


Messrs. 


MADRAS HIGH COURT. 
Secorp Civin Appeaus Nos, 1669 anp 2000 oF 
1913. 
f July 21, 1916. 

Present:—Mr, Justice Oldfield and Mr. 
Justice Sadasiva Aiyar. 
VENKATARAMA CHETTY  PuatntirF 
No, 2—Appenuant ING. A. No 1969 oF 1913 
SUBRAMANIA IYER (psp) AND ANOTHER 
——PLAINTIFFS—APpELLANTs IN S, A. No. 2000 
or 1913 
1ersus 
PANCHANATHA IYER AND OTHERS— 
DEFENDANTS — Ri sponrenta IN BOTH. 

Construction of document—Mortgage or charge Chit 
fund, memorandum of articles of—Implied covenant to 
pay—Transfer of Property Act (IV of 1882), s 58 

The memorandum of articles of a chit fund fixed the 
following duties, and liabilities of the stake-holder and 
subscribers: - (1) that the stake-holder should hold a 
six-monthly drawing to ascertain who was to take a 
prize; (2) that the prize-winner should take the prize 
only after execution of a bond; (8) that the subscriber 
should collect the prize-money from the stake-holder 
with interest, if the latter failed to pay it: 

Heid, that even in the absence of a formal promise 
by the stake-holdor to pay, the document must, on 
its provisions, be construed as an implied covenant 
and should be treated asa “mortgage”, and not as 
merely creating a “charge.” 

Rama Brahmam v. Venkatanarvasu Puntulu, 16 Ind, 
Cas 209; 23 M. L. J. 131; (1912) M. W. N. 1124, 
referred to. : 

Second appeals against the decrees of 
the Court of the Temporary Subordinate 
Judge, Trichinopoly, in Appeal Suits Nos. 
145 and 115 of 1912, respectively, preferred 
against those of the District Munsif, Karur, 
in Original Suits Nos, 1025 and 1030 of 1910, 
respectively. 

Mr. E Venkatarama Sarma, forthe Appel- 
lants in both, | 

~- Mr. D, S. Veeraroghava Ayer, forthe Res- 
pondents in both. | 


JUDGMENT.—These appeals are argued 
op the sole: question whother Exhibit A, 


INDIAN OASES., 


‘the document before us 


813 


the suit kharar, is a mortgage or merely 
creates a charge. 

Applying the tests preseribed in the 
latest decision on the subject, Rama Brahmam 
v. Venkatanarasu Puntulu (1), we refer par- 
ticularly to the presence of a covenant 
to pay, that being the respect in which 
is alleged to be 
defective. It is executed by the stake- 
holder and subscribers to a chit, and as 
regards the duties and Hiabilities of the 
former, provides (1) for his holding a six- 
monthly drawing to ascertain who is to 
take a prize; (2) for the prize-winner 
taking it only after execution of a bond; 
and (8) for his right to collect the prize 
money from the stake-holder with interest, 
if the latter fails to pay it. No doubt there 
is no formal promise by the stake-holder 
to pay and no formal stipulation for 
his doing so. But the provisions already 
referred to make such stipulation impliedly 
and in fact the document would be 
worthless as the constitution of a chit 
fund, if they could not be treated as doing 
so. We, therefore, dissent from the con- 
clusion of the lower Courts. 

The result is that in Second Appeal No. 
1969 of 1913, there must be a decree in 
the usual mortgage form for Rs. 150, 
principal and interest, from date of plaint 
at 6 per cent. (prior interest being dis- 
allowed) and costs. 

In Second Appeal No. 2000 of 1913, there 
must be a decree in the usnal mortgage 
form for Rs. 238-8-0 with interest from 
date of plaint at 6 per cent. (prior in- 
terest being disallowed) and costs. 


Time in both cases is three months. 
VORP, 


Appeals allowed. 
(1) 16 Ind. Cas 209; 23 M. L. J. 181; (1912) M. 
W. N. 1124. 
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PATNA HIGH COURT. 
Appeal FROM APPELLATE Decree No. 1692 oF 
1915. 

January 3, 1917. 
Present:—Mr, Justice Chapman and Mr. 
Justice Roe. 

LALOO SINGH AND ANOTHER—PLAINTIFFS—- 
APPELLANTS 
Versus 
TAHBAL GOPE AND OTHERS—— DEFENDANTS 


— RESPONDENTS. 

Civil Procedure Code (Act Y of 1908), O. XLI, r. 31 
—Judgment of Appellate Court, contents of. 

Ib is incumbent on an Appellate Court to state in 
its judgment what the questions for determination 
are, what the nature of the evidence is and to write 
a judgment from which it can be inferred that it has 
really considered the evidence. 


Appeal against the judgment and decree 
of the Subordinate Judge, Monghyr, dated 
the 29th of May 1915, in Appeal No. 115 
of 1914, affirming ‘that of the Munsif, 
dated the 31st July, 1914, in Suit No. 235 50 
of 1913-14. 

FACTS.—The following was the judgment 
of the Subordinate Judge, appealed against:— 

“The facts of the case have been fully 
discussed by the learned Munsif in his judg- 
ment and I do not think I need write them 
out again. I have gone through the record 
and do not find satisfactory evidence of 
plaintiff's -possession. The witnesses who 
have deposed‘for the plaintiff have not been 
believed by the learned Munsif. They had 
appeared before him and he had the full 
opportunity of judging the truthfulness and 
otherwise of their evidence; so I cannot 
interfere with the conclusions he arrived at. 
Under the circumstances I uphold the judg- 
ment and dismiss this appeal with costs.” 

Mr. Lal Mohan Ganguly, for the Appellants. 


JUDGMENT. 


Caapman, J.—The plaintiffs are the appel- 
lants in this case. The suit was brought 
upon a usufructuary mortgage-bond, dated 
the 23rd September 1911.. The plaintiffs’ 
case was that they had been dispossessed 
and they prayed to be restored to possession 
and for compensation. The contesting de- 
fendant admitted the execution of the bond 
but pleaded that consideration had passed 
and that the plaintiffs had never been put 
in possession. The Munsif dismissed the 
suit, holding that the defendants’ plea had 
peen made out. The Subordinate Judge in 
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appeal has disposed of the case by a judg- 
ment in which he recites that the facts have 
been fully discussed by the learned Munsif 
and that it was unnecessary for him to 
write them out again; that he had gone 
through the record and did not find satis- 
factory evidence of the plaintiffs’ possession; 
that the plaintiffs’ witnesses had not been 
believed by the Munsif, and that he could 
not interfere with the conclusions at’ which 
the Munsif bad arrived, as the witnesses 
had appeared before him and hehad full 
opportunity of judging their statements. I 
am of opinion that this judgment is not a 
sufficient compliance with law, because it 
was incumbent upon the Subordinate Judge 
to state in his judgment what the questions 
for determination were, what the nature of 
the evidence was and to write a judgment 
from which it could be inferred that he had 
really considered the evidence. This I regret 
to say is not the first casein which this 
Court has had to criticise the judgments of 
Mr. Mahmud Hussain. The result is that 
the judgment and decree are set aside and 
the case is remanded to the Subordinate 
Judge for re-hearing and disposing of the 
appeal in accordance with these remarks. 


_ Ror, J.—I agree. ; 
Decree set aside; Case remanded. 


mamng maa 


PRIVY COUNCIL. 
APPEALS FROM Tak COURT OF THE JUDICIAL 
Commissioner or Oupa. 

November 30, 1916. 
Present:—Lord Parker of Waddington, 
Lord Sumner, Sir. John Edge and 
Sir Lawrence Jenkins. 

Raja MOHAMMAD ABUL HUSAN 
KHAN—PvaintipF——APPELLANT 
VETSUS 
PRAG AND OTHERS —DEFENDANTS— 

RESPONDENTS 
AND 
Raja MOHAMMAD ABUL HUSAN 
KHAN— APPELLANT 
tersus 
RAM PARGASH—RESPONDENT. 
Oudhkh Rent Act (XXII of 1886)—U. P. Land 
Revenue Act (111 of 1901) —Jurisdiction of Civil and 
Revenue Court — Proprietor — Tenant— Ejectment 
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* —Proprietary and under-proprietary right—Declara- 
tion that holder of lands is merely tenant—Cause 
of action, 

In Oudh, in cases to which the Oudh Rent Act (XXII 
of 886, and the Land Revenue Act (ITI of 190 apply, 
the Court of Revenue has the exclusive jurisdiction 
to determine what is the status of a tenant of lands, 
and what are the special or other terms on which 
such tenant holds, and the Civil Court has the 
exclusive jurisdiction to decido whether or nota 
person in possession of lands holds a proprietary or 
an under-proprietary right in the lands. [p. 517, col. 
1 


In a civil suit by the plaintiff, whose title as pro- 
prietor of a village within the meaning of that 
term in the Oudh Rent Act (XXII of 1886) and 
U. P. Land Revenue Act (III of 1901) is 
not disputed, against the “holder of the village for a 
decree for possession thereof and for a declara- 
tion that the defendant has neither proprietary nor 
under-propristary rights therein, on proof that the 
defendant is merely a tenant, the claim for a decree 
“for possession must be dismissed for want of juris- 
diction, but the plaintiff is entitled to the declara- 
tion prayed for. [p. 81r, col. 1.] 

Where a ‘Revenue Court decided that the holders 
of a village were in 1854 owners of zemindari rights 
in the village, that they had not lost those rights, 
that it must be presumed that they were not ordinary 
tenants, and that the proprietor of the village should 
prove in the Civil Court that they were ordinary 
lessees, and the proprietor then brought a suit in 
the Civil Court for a declaration that they had no 
proprietary rights of the nature of zemindari, superior 
or inferior, in the village, and also for a declaration 
that the decision of the Revenue Court did not 
affect his rights: 

Held, that the decision of the Revenue Court, 
which was subsequently acted upon in the prepara- 
tion of the khewat.of the village, made it necessary 
for the proprietor to bring the suit, and that the 
fact that the holders of the village did not in 
their written statement in the suit set up that they 
had any proprietary or under-proprietary right did 
not disentitle the proprietor to the declaration which 
he claimed. [p. 817, col. 1.] 


Consolidated appeals from the judgments 
and decrees of the Court of the Judicial 
Commissioner at Oudh dated the 28th April 
1914, reversing the judgments and decrees of 
the Subordinate Judge of Gonda, 

FACTS,—The appellant was the zemindar. 
He sned for among other reliefs a declara- 
tion that the defendants did not possess 
any proprietary or under-proprietary right 
in the villages held by them. The Sub- 
ordinate Judge found for the plaintiff 
and made decrees giving the declaratory 
relief . sought by the plaintiff. The 
Judicial Commissioners refused to make 
the declaration, although they agreed with 
the Sabordinate Judge that the defendants 
bad no proprietary or under-proprietary 
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rights. They were of opinion that the de- 
fendants were admittedly tenants and that 
the nature or terms of their tenancy could 
be determined by a Revenue Conrt only, 
and not by the Civil Court. Hence these 
appeals, which were heard ex parte, 

Messrs. L. De Gruyther, K.C. and Dube, 
for the Appellant, submitted that the plain. 
tiff had a good cause of action for the 
suit, and that on the findings the Appellate 
Court had erroneously refused to grant de- 
claratory relief. The defendants had un- 
doubtedly claimed under-proprietary rights 
but that claim had been negatived by the 
findings of the Court below. Reference 
was made to Act XXII of 188, section 
53, and to Act IIT of 1901, section 44. Their 
Lordships stopped Counsel for the appellant 
in the course of argument and reserved 


. judgment. 


The Respondents did not appear, 
JUDGMENT, 


Sie Jonn Koes.—These are two consolidat- 
ed appeals. The appellant in each of these 
appeals, Raja Mohammad Abul Husan Khan, 
is the plaintiff in the suit in whish the 
appeal has arisen. The suits were brought 
to obtain the decisiom of the Civil Court 
as to the status of the defendants in two 
villages in Oudh. The title of the plain- 
tiff as proprietor within the meaning of 
that term in Act XXII of 1886 and Act 
III of 1901 was not in dispute in either 
suit. In one of these suits Ram Pargash 
is the defendant and in the appeal relating 
to that suit he is the respondent here. In 
the other snit Prag, Bhagwan Dat, and 
Suraj Bali were the defendants. Prag, 
Bhagwan Dat, and the representatives of 
Suraj Bali, who has died, are the respon- 
dents here in the appeal which relates to 
that suit. 

In the suit in which Ram Pargash is 
the defendant, the plaintiff asked for a 
desree for the proprietary possession of 
Mouza Kauria Pirhia and for a declaration 
that Ram Pargash had no proprietary right 
and no under-proprietary right in that village. 
Ram Pargush claimed that he had an under. 
proprietary right in the village. The Sub- 
ordinate Judge of Gonda, who tried the 
suit, found on the evidence that Ram Par- 
gash had no proprietary or under-proprietary 
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right in the village and was merely a tenant. 
On that finding the Civil Court had no 
jurisdiction to give the plaintiff a decree 
for possession, and accordingly dismissed 
the sait, so far as the claim ta eject the 
tenant was concerned, an ejectment of a 
tanant to whom Act III of 1901 applies 
being in Oudh exelusively within the juris- 
diction of the Court of Revenue. The Sub- 
ordinate Jndge rightly on his findings gave 
the plaintif a decree on the 26th August 
1912, declaring that Ram Pargash had no 
proprietary or under-proprietary right in the 
village. That declaration the Civil Court was 
competent to make, and it was necessary 
that it should be made by the Civil Court, 
as the Court of Revenue, bolding that Ram 
Pargash had an under-proprietary right in 
the village, had declined jurisdiction in pro- 
ceedings for the ejectment of Ram Par- 
gash which the plaintiff had brought in the 
Court of Revenue. The questionas to whether 
Ram Pargash had or had not a proprietary 
or an under-proprietary right was one for 
the Civil Court and when raised and per- 
sisted in was one which the Court of Re- 
venue could not finally decide. 

From that decree of the 26th August 
1912 Ram Pargash appealed to the Goart 
of the Judicial Commissioner of Oudh. “The 
Court of the Judicial Commissioner agreed 
with the Subordinate Judge that Ram 
Pargash had failed to prove that he had 
apy proprietary or under-proprietary right 
in the village, and as their Lordships under- 
stand the judgment of the Court of the 
Judicial Commissioner, that Court held that 
Ram Pargash was a tenant as alleged by 
the plaintif, but for some reason which is 
not apparent that Court declined to affirm 
the declaration which the Subordinate Judge 
had made, and by its decreeof the 28th April 
1914 dismissed the suit. From that cecree 
one of these appeals has been brought 
The plaintiff was entitled to the declaration 
which had been made by the Subordinate 
Judge. 

In the suitin which Prag, Bhagwan Dat 
and Suraj Bali were the defendants, the 
plaintiff asked for a declaration that those 
defendants had no proprietary right of the 
nature of zemindari, superior or inferior, in 
Mousa Mahadeo, and for a declaration that 
n decision of the Board of Revenne of the 
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26th March 1897 did not affect his rights: 
That decision of the Board of Revenue was 
in effect that Prag, Bhagwan Dat and 
Suraj Bali were in 1852 owners of zemin tari 
rights in the village; that there was no- 
thing to show that they had ever lost 
their cemindari rights; that there was reason- 
able ground for presuming that they 
were not ordinary lessees; and that it was 
for Saiyid Ashgar Husain (the predecessor- 
in-title of plaintiff) to prove in the Civil 
Court that they were ordinary lessees. In 
their written statement inthis suit, Prag, 
Bhagwan Dat, and Suraj Bali alleged that 
they were perpetual ¢hekadars of the village; 
they did not set up any right to possession 
by virtue of any proprietary or under-pro- 
prietary rights; and they pleaded that the 
suit could not be maintained in a Civil Court. 
As their Lordships understand the pleadings, 
the defendants were not by their written 
pleadings claiming to hold any proprietary 
or under-proprietary right in the village, or 
any position in the village other than that 
of tenants. But they had in 1896 filed 
objections in the Court of Revenue, in 
reply to a notice of ejectment issued by 
the predecessor-in-title of the plaintiff, in 
which they claimed to be in possession of 
Mouza Mahadeo as zemindars, and in this 
suit they tried to prove certain alleged acts 
of theirs which, if established, would tend 
to suggest that they held a proprietary 
right in the village. The Subordinate Judge 
of Gonda gave the plaintił a deeree on 
the 20th September 1912 for the two 
declarations for which he had askedin his 
pl-int. 


From the decree of the 20th September 
1912 Prag, Bhagwan Dat, and Suraj Bali 
appealed to the Court of the Judicial 
Commissioner of Oudh. The Court of the 
Judicial Commissioner held that Prag, 
Bhagwan Dat, and Suraj Bali did not 
claim any proprietary or under-proprietary 
right in their written statement, and over- 
looking the fact that they had previously 
claimed to be zemindare of the village, and 
the fact that in the suit they had put 
forward evidence which tended to show that 
they held zemindard rights in the village, 
dismissed the suit on the 23th April 1914 
From that decree the other of these appeals 
has been brought. 
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It is clear that in Oudh, in cases to 
which Act IIL of 1901 applies, the Court 
-of Revenue has the exclusive jurisdiction to 
determine what is the status of a tenant 
of lands, and what are the special or other 
terms upon which such tenant holds, and 
that the Civil Courts have the exclusive 
jurisdiction to decide whether or not a person 
in possession of lands holdsa_ proprietary 
or an under-proprietary right in the lands. 
The decision of the Board of Revenue of 
the 26th March 1897, which was subse- 
quently acted upon in the preparation of 
the khewat of Mauza, Mahadeo, made it 
necessary for tbe plaintif to bring the 
suit to establish tbat Prag, Bhagwan Dat, 
and Suraj Bali had no proprietary or under- 
proprietary right in the village, and tbe fact 
that the defendants did not in their written 
statement in this suit set up that they bad 


any proprietary or under-proprietary right, | 


did not disentitle the plaintiff to the declara- 
tions which he claimed as against them and 
which the Subordinate Judge had rightly 
given to him, 

Their Lordships will humbly advise His 
Majesty that these appeals should be 
allowed with costs, that the appeals to 
the Court of the Jndicial Commissioner of 
Oudh should be dismissed with costs, and 
that the decrees of the Subordinate Judge of 
Gonda should be restored. 


Appeals allowed. 


Solicitors for the 
Watkinsand Hunter. 


Appellant: Messrs. 


PATNA HIGH COURT. 
Seconp Civin Appeat No. 726 or 1915. 
November 2, 1916. 
Present:—Mr. Justice Chapman. 
JANG BAHADUR SINGH AND OTHERS— 
APPELLANTS 
versus 
RAM SUNDAR SINGH AND orners— 


RESPONDENTS. 
Landlord and tenant —Occupancy holding —Mortgagee- 
purchaser of portion of occupancy holding, position 
of—Burden of proof, question of, nature of. 
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Plaintiff was in possession of » portion of an ocou- 
parey holding as mortgagee-purchaser. Some of 
the co-sharer landlords brought a suit for rent 
against an alleged heir of the original tenant and 
obtained a decree. Plaintiff sued for stay of the 
sale on the ground that the person against whom 
the decree had been obtained was not a tenant: 

Held, that the plaintif, notwithstanding that he 
was a transferee of a portion of an occupancy hold- 
ing not transferable by custom, had locus standi to 
bring the suit. [p. 818, col. 1.] 

Dayamoyi v. Ananta Mohan Roy 27 Ind. Cas. 
61; 42 C. 172; 18 C. W. N. 971; 20 O.L, J. 62, 
relied upon. 

Burden of proof is a question of procedure. Where 
evidence has been given on both sides, and the evi- 
dence on one side has been affirmatively believed, no 
question of the burden of proof arises [p, 818, col. 1.] 

Appeal against an order of the Sab- 
ordinate Judge, Chapra, dated the 21st 
January 1915, in Title Appeal No. 198 
of 1914, reversing the decision of the 
Munsif, Fourth Court, Chapra, dated the 


23rd May 1914, in Title Suit No. 86 of 
1913. 
Mr. Shiveshwar Dayal for Mr. Rajendra 


Prasad, for the Appellants. 
Mr. Ganesh Dutt Singh, for the Respond- 
ents. 


JO DGMENT—tThe plaintiff was in posses- 

sion of certain land which he bhad pur- 
chased in execution of a mortgage decree 
obtained by himself. While he was in 
such possession, certain of the eco-sharer 
landlords brought a suit for the rent of 
the holding of which this land formed a 
part. : 
The plaintiffs case was that the person 
who was made defendant in that rent 
suit was not a tenant, and asked for a 
stay of the sale upon the groand that 
the decree against a person who was not 
a tenant wasinfructuous. The plaintiff failed 
in the First Court but succeeded in the 
Court of First Appeal. In second appeal 
to this Court the first ground taken is, 
that the plaintiff should have been called 
upon to prove that the persons whom he 
made defendants in his mortgage suit 
were persons liable under the mortgage. 
This contention must fail. Until the sale 
in execution of the mortgage decree had 
been set aside, the plaintiff's title was 
valid. 


The neat contention is that the plaintiff 
being a mortgagee purchaser of a portion 
only of the holding, he had no lorus standi 
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to bring this suit. For the dismissal of 
this contention it is sufficient to refer to 
the judgment of the Full Bench of the 
Caleutta High Court in the case of 
Dayamay: v. YAnanda Mohan Roy (1), 
in which it was held that a transferee 
of a portion of an occupancy holding not 
transferable by custom can by a suit 
recover possession from the landlord who 
had forcibly dispossessed him. Another 
contention is that the Court of First Appeal 
did not lay the burden of proof, upon the 
plaintiff. Burden of proof is a question of 
procedure. In this case the plaintiff was 
called upon to proye that the person who 
was sued for rent was not a tenant and 
he adduced evidence to that effect. 
Evidence was also given on the other side, 
but the learned Subordinate Judge pre- 
ferred the evidence adduced by the plaint- 
iff. Where evidence has been given on 
both sides and the evidence on one side 
has been affirmatively believed, no question 
of the burden of proof arises. It may 
or may not be the case that this decision 
will be detrimental to the landlord but 
the decision is in accordance with law. 
The appeal must, therefore, be dismissed 
with costs. f 
Appeal dismissed, 


(1) 27 Ind. Cas, 61; 42 C, 172; 18 C. W, N. 971; 20 
C. L, J..52. 


MADRAS HIGH COURT. 
Letrers Parent ApreaL No. 150 or 1915. 
November 22, 1916. 
Present:—Justice Sir William Ayling, Kr., 
and Mr, Justice Seshagiri Aiyar. 
MADHAVA AIYAR AND OTHERS— 
APPELLANTS 
VETEUS 
M. P. M. S. P. MUTHIA CHFTTIAR, 
THRUTGH HIS AUTHORIZED AGENT, VENKATA- 
CHALAM AYYANGAR— Atction- 


PURCHASER-— RESPONDENT, 

Letters Patent (Mad.)— Provincial Insolvency Act 
(III of 1907), s. 46 (8)— Order refusing leave to appeal 
— Appeal, right of, against such order— Discretion of 
Court—Rights of suit and appeal, incidents of. 

No appeal lies against a discretionary order of a 
Court refusing leave to appeal under section 4: of the 
Provincial Insolvency Act. [p, 818, col. 2.) 
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No litigant is entitled to claim a right of appeal 
against an order which, by Statute, it is in the dis- 
eretion of a Court to pass, which does not decide any 
substantial question of law or which does not directly 
or indirectly enunciate any proposition on which a 
pronouncement from a Court of Appeal is desir- 
able. [p. 819, col. 1.] 

Lane v Esdaile, (1891) A. C. 210; 60 L. J. Oh. 644; 
64 L. T. 666; 40 W. R. 65, followed. 

In re Housing of the Working Classes Act, 1890, 
Ex parte Stevenson, (1892) 10. B. D. 609; 61 L. J. Q. 
B. 492; 66 L. T. 544; 40 W.R 417: 56 J. P. 501, De 
Souza v. Coles, 3 M.H.O.R. 384; Ex parte Wolverhamp- 
ton and Staffordshire Banking Company, Inve Camp- 
bell, (1884) 14 Q. B. D.32; 33 W.R. 642; 1 Morrel 
261, referred to, 

Tuljaram Row v. Alagappa Chettiar, 8 Ind. Cas. 340; 
85 M. 1:8 M. L. T. 458, (1910) M. W. N. 696; 21 M, 
L, J. 1, distinguished. : 

A party has an inherent right to institute a suit, 
though he may not have thatright to a particular 
forum. But a right of appeal is the creature of the 
Statute and unless a party can show that the Statute 
has given him the right, there is no right of 
appeal. [p. 819, col. 1.] 


Appeal, under clause 15 of the Letters 
Patent, against the order of Mr. Justice 
Oldfield, in Civil Miscellaneous Petition No. 
2010 of 1915, for leave to appeal from 
the order of the District Court, Madura, 
in Civil Miscellaneous Petition No. 6 of 
1915 (I. P. No. 5 of 1910). 

Mr. 0. A. Seshagert 
Appellants. 

Mr. K. 'Bashyam Atyangar, for the Res- 
pondent. j f 

JUDGMENT.—This is an appeal under 
the Letters Patent against the order of 
Mr. Justice Oldfield refusing to grant 
leave under section 46, clause 8, of the 
Provincial Insolvency Ast, to appeal against 
the decision of the District Judge of 
Madura. 

Mr. K. Bashyam ‘Aiyangar takes the 
preliminary objection that no appeal lies. 
We agree with him. As pointed out by 
Lord Halsbury in Lane v. Esdaile (1), the 
entertainment of an appeal against the 
order refusing to grant leave-would amount 
to giving an appeal as a matter of course 
against the first order itself, which can 
only be attacked after permission obtained. 
Thia wonld frustrate the object of direct- 
ing the party to obtain leave; the 
apparent aim of the Legislature is to 
restrict the right of appeal only to such 
cases in respect of which the sanctioning 


(3) (1891) A. O, 210; 60 L. J. Oh, 644; 64 L. T. 666; 
40 W. R. 65, 


Sastri, for the 
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authority considers there should be an 
appeal. We are, therefore, of opinion that 
no appeal should be entertained against 
the discretion of the learned Judge refus- 
ing leave. See also In re Housing of the 
Working Classes Act, 1890, Hz parte 
Stevenson (2). Mr. A. Krishnaswami Aiyer 
drew our attention to Tuljaram Row v. 
Alagappa Chettiar (3), where it was held 
that an order refusing permission to 
institute a suit was appealable. That 
decision does not govern the present case. 
A party has an inherent right to institute 
a suit, though he may not have that right 
to a particular forum. But a right of appeal 
is the creature of the Statute and unless 


a party can show that the Statute has 
given him the right, there is no 
right of appeal. Further when a right 


of suit in a particular forum is refused, 
there is a question of jurisdiction which 
has always been regarded as liable to be 
set right by the Court of Appeal. It is 
on this principle that De Souza v. Coles 
(4) and Tuljaram Row v. Alagappa Chettiar 
(3) proceed. We must, following the 
House of Lords’ case [Lane v. Esdaile (1)], 
hold that there is no, right of appeal. 
We are also satisfied that there are no 
grounds for interfering with the discretion of 
the learned Judge in refusing leave. As was 
pointed ont in Ha parte Wolverhampton and 
Staffordshire Banking Company, In re Campbell 
(5), no litigant in matters of this kind can 
claim a right of appeal in respect of an order 
which does not decide any substantial ques- 
tion of law or which does not directly or 
indirectly enunciate any proposition on which 
a pronouncement from a Court of Appeal 
is desirable. For these reasons, we dismiss 
the Letters Patent Appeal with costs. 


Appeal dismissed, 
v: R P. 


(2) (1892) 1 Q. B. D. 609; 61 L. J.Q. B 492; 66 L. 
T, 544: 40 W. R. 417; 56 J. P, FOI 

(3) 5 Ini. Cas 34; 35 M. 1; 8 M. L. T. 458; (1910) 
M. W. N 696; 2: M. L. 5.1. 

. (4) 8 M.-H- 0. R. 384. > i 
3 (5) (1884) 14 Q. B. D. 82; 38 W. R. 642; 1 Morrel 
G1; 
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BOMBAY HIGH COURT. 
Lerrers Patent Appear No. 31 or 1914. 
August 30, 1915. 

Present: —Sir Basil Scott, Kt., Chief Justice, 
and Mr. Justice Shah. 
SAKHARAM KESHAV—- APPELLANT 
Versus 
RAMCHANDRA GANESH— 


RESPONDENT. 

Transfer of Property Act (IV of 1882), 5. §4—Sale— 
Mortgage—Redemption—Agreement to relinquish equily 
of redemption—Registration, necessity of—Bombay 
Land Revenue Code (Act V of 1879), 8. 74. 

A mortgagor, in consideration of the mortgageo 
agreeing not to press for payment of certain out. 
standing bonds and to pay in addition a sum of Bs. 10 
to the mortgagor, agreed to abandon his equity of 
redemption, and In consequence of that agreement 
the mortgagee allowed the bonds to become time- 
barred. To effectuate this arrangement the mortgagor 
executed a razinama in favour of the mamlatdar under 
section 74 of the Land Revenue Code and the mort- 
gagee executed a kabuliyat: 


Held, that the razinama combined with the 
kabuliyat did not operate to transfer the title of the 


mortgagor to the mortgagee, inasmuch as a transfer 


of the equity of redemption could, under section 54 of 
the Transfer of Property Act, be effected only by a 
registered instrument, and that, therefore, the mort- 
gage being still in existence the mortgagor was 
entitled to redeem. [p. 820, col. 1,] 
JUDGMENT.—This is an appeal under 
the Letters Patent against a judgment in a 
redemption suit under the Dekkban Agricul- 
turists’ Relief Act. -Onthe 3rd of May 1904, 
a document in form of a sale-deed was ex- 
ecuted by the plaintiff to the defendant, and 
that document was taken to the Registrar’s 
office, buf in the office an endorsement at 
the instance of the plaintiff. was added to 
the effect that the plaintiff was to have the 
right to repay the purchase money and 
redeem within three years. The factof an 
agreement to that effect does not appear to 
have been seriously disputed in the Court 
of the Subordinate Judge, and, therefore, that, 
as we understand, is the explanation of the 
opening passage of his judgment where he 
says: “The oral agreement being admitted 
there is no question of the applicability of 
section 92 of the Indian Evidence Act, or 
section LOA of the Dekkhan Agriculturists’ 
Relief Act. The. Court has to start with 
the deed as subject to that agreement, and 
only to declare what construction it is capable 
of, e. whether it amounted to a mortgage 
or to an absolute sale with condition of 
re-purchase.” The learned Judge held tha 
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it amounted to a mortgage on the ground that 
the relation of debtor and creditor continued 
between the parties, and it has net been 
contended before us that the document did 
not amount to s mortgage. It has, however, 
been argued that in consideration of the 
mortgagee agreeing not to press for pay- 
ment of three outstanding bonds in the year 
1905 and to pay in addition a sum of Rs. 10 
more to the mortgagor, the latter should 
abandon his equity of redemption, and that in 
consequence of that agreement the mortgagee 
allowed the bonds to become time-barred. 
To effectuate this arrangement the mortgagor 
executed a razinama in favour of the 
mamlatdar under section 74 of the Land 
Revenue Code, and the mortgagee executed 
a kabuliyat.. It is contended upon the 
authority of various decisions in this Court 
that the rajinama combined with the kabu- 
liyat operated to transfer the title of the 
mortgagor to the mortgagee. Now none of 
those decisions touch the points which have 
been argued here. The point raised upon 
section 54 of the Transfer of Property 
Act (a-section which appears to have 
escaped notice in some of those cases) is 
that it being established in this case 
that an equity of redemption remained in 
the mortgagor, that equity of redemption on 
being transferred to the mortgagee for con- 
sideration would amount to a sale. But it 
could only be a valid sale if effected by a 
registered instrument. Here there is no 
instrument of any kind between the mort- 
gagor and the mortgagee with reference to 
the transfer of the equity of redemption, 
Therefore there has been no transfer. 


Then itis argued that the abandonment of 
his right of suit in respect of the money- 
bonds by the creditor in consequence of the 
agreement between the parties raises a case 
of estoppel against the mortgagor seeking 
redemption. With regard to that, it is 
sufficient to repeat what is said by the 
Assistant Judge in his judgment: “ The 
facts might have given rise toa question 
of estoppel, but this has not been pleaded 
in the lower Court nor madea ground of 
appeal nor argned before the Assistant 
Judge.” There being no issue of estoppel, 
and the evidence noi having been directed 
io the point, we cannot in this fourth 
judicial investigation decide upon such e 
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pew point. The mortgagee is not really 
prejudiced in the matter because an account 
has been taken under the Dekkhan Agricul- 
turists’ Relief Act and the sums secured 
by the money-bonds, action upon which is 
now barred, have been allowed to him in 
the account of principal under section 13. 
We, therefore, affirm the decree of the 
lower Court and dismiss the appeal with 
costs. 
Appeal dismissed. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE J)ECRER No, 577 
or 1913. 

December 8, 1916. 
Present:—Mr. Justice Sharfuddin and 
Mr. Justice Chapman. 
BRAJAMOHAN PATTASING— 

APPELLANT 
VETEUS 
Chaudhuri BAMDEB DAS— 


RESPONDENT, 
Bengal Rent Act (X B. 0. of 1859), 
tenant’, meaning ef. 

The word “under-tenant” in section 18 of the Bengul 
Rent Act is not used in its technical sense, f¢., in the 
sense of a tenant holding under another tenant, but 
in the sense of a tenant or tenure-holder holding 
direct under the proprictor. "p. 821, col. 1.] 


s, 18— Under- 


Appeal against a decision of the Sub- 
Deputy Collector of Jajpur, dated the 
18th December 1911. 

Messrs. J. N. Bose and Satish Ohandra Bose, 
for the Appellants. 

Mr. Biswanath Sinha, for the Respond- 
ent. 


JUDGMENT. 


Cuapnay,d.—This was a suit for en- 
hancement cf rent under Act X of 1859. 
The deferdant was a sarbarakart, tenure- 
holder. He tock the plea that his rent 
was not enhanceable under section 15 of 
Act X, 1859. The svit was dismissed in 
the First Court. The plaintiff appealed and 
obtained an order from the District Judge 
directing that a fair and equitable rent 
should be fixed. The tenure-holder now 
appeals to this Court. 

The first ground taken by him is that 
inasmuch es be is a teuure-holder holding 
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JUDGMENT. 

Priegorr, J—1 have arrived, though not 
without hesitation, at the conclusion that 
we ought not to interfere in this matter. 
The application is one moving this Court to 
interfere, in the exercise of its revisional 
jarisdiction, with an order passed by the 
Subordinate Judge of Jaunpur, who has 
applied the provisions of section 202 of 
the Tenancy Act (Local Act IL of 1901) 
to the facts of a certain suit pending 
before him. The application, as drafted, 
purports to be under section 107 of the 
Government of Indig Act of 1915, which 
reproduces section 15 of the former High 
Courts Act. We allowed the applicant, 
nevertheless, to argue his case on the 
assumption that he was entitled to claim 
relief either under this section or, in the 
alternative, under section I15 of the Code 
of Civil Procedure (Act V of 1908), As 
I concurred in permitting the argament to 
proceed on these lines, I do not feel 
justified in pressing the point now; but 
it must be clearly understood that I am 
not committed to the view that it is desir- 
able to allow an application to secure ad- 
mission under one section in order that 
it may be argued under a different one. 


I am considerably impressed by the in- 
gennity of the attempt to invoke the general 
powers of superintendence vested in this 
Court in connection with the present matter. 
Quite a plausible case can be made ont 
for doing so. After all, the operative 
portion of the order complained of is 
simply that the suit pendiug in the Court 
below do stand adjourned to some uncertain 
future date. It was put to us, with 
considerable force, that a capricious or 
perverse order of adjournment for an in- 
definte or very lengthy period might amount 
to apractical refusal to try the suit in 
which such order was made. If and when 
such a case arises, I have no doubt this 
Court will find appropriate means for 
dealing with it. The present is not such 
a case; the learned Subordinate Judge 
has passed his order of adjournment, be- 
cuse he holds himself bound to do so by 
the provisions of section 202 of the 
Tenancy Act. He has arrived at this con- 
clusion aftera fairand judicial consideration 
of the -pleadings of the parties and of the 
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arguments addressed to him. On the princi- 
ples laid down by the Full Bench of 
this Court in Muhammad Suleman Khan v. 
Fatima (1), the powers of superintendeuce 
of this Court do not warrant interference 
in a case like the present. 


I find, however, even more difficulty 
about applying the provisions of section 
115 of the Code of Civil Procedure to 
the facts before us. Before doing this I 
shoald have to hold that the order com- 
plained of was one which decided a case, 
and a case in which no appeal lies. I do 
not think either of these conditions is ful- 
filed. As I have already pointed out, the 
present effect of the order of the Court 
below is simply that the hearing of the 
suit in question stands adjourned. At some 
future date the learned Subordinate Judge 
may proceed to determine one or more of 
the issues arising in the suit in accordance 
with the decision of the Revenue Courts 
in another snit between the same parties 
which, we are informed, has been instituted 
and is pending. When he does this, and if his 
decision is adverse to the plaintiff, the latter 
will have a prompt remedy available by 
way of appeal from the decree. To such 
an appeal the provisions of section 105 of 
the Code of Civil Procedure wonld apply, 
so as to enable the plaintiff to obtain from 
this Court an authoritative decision of the 
question of law involved. I do not deny 
the force of the arguments from convenience 
which have been addressed to us; but to 
my mind the hearing of this application 
has also illustrated the grave practical in- 
conveniences involved in asking this Court 
to determine an intricate question of law 
otherwise than on a regular appeal. At 
any vate, it did not seem to me that a 
single argument was addressed to us in 
support of the admissibility of this appli- 
cation which could not have been urged 
with greater force by the unsuccessful 
applicant in Mohammad Ayub v. Mohammad 
Mahmood (2). I find nothing to the contrary 
in the case of Debi Das v. Ejaz Husain (3), 
relied upon by the applicant. The question 


(1) 9A. 104; A,W.N. (1886) 309; 5 Ind. Dec. (N s.) 
500 


2) 6 Ind. Cas. 831; 7 A. L. J. 74; 82 A. 623, 
3: 28 A.72;2 A. L.J, 749; A, W. N. (1905) 1914, 
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there was as to a possible remedy avail- 
able by way of a separate suit; there 
seems a broad distinction between this 
and the question of an available remedy 
by way of appsal, for the objection to 
interference in the latter class of cases is 
based on the wording of sestion 115 of 
the Civil Procedure Code itself. Apart 
from the view which I am myself disposed 
to take of the provisions of this section 
in relation to the facts before us, I feel 
that we should be departing from the 
established ‘practice of this Court and setting 
a new precedent if we allowed the present 
application. 

Taking this view, I feel that it is not 
desirable that I should express a final 
opinion on the question of law involved 
in this application. On one or two points 
whith were argued before us with great 
keenness I have formed clear and positive 
opinions, and these I think it on the whole 
‘desirable to place on record. The interest 
of a thekadar in any agricultural land in- 
eluded in his lease is a “ holding” and 
the thekadar is a non-oeeupancy “ tenant ” 
of the same, within the meaning of these 
terms as employed inthe Tenancy Act. I 
think this follows inevitably from the 
definitions themselves and from the word- 
ing: of other sections- of the Act, par- 
ticularly section 53-; it has also been afirm- 
ed by a Bench of. this Court in Natha v. 
Miankhan (4). Nor does it appear to me 
that the position of the thekadar would 
be affected if he obtained possession, under 
one and the same contract of lease, of 
some agricultural land and of other im- 
moveable property not falling within the 
definition of “ land” given in section 4 of 
the Tenancy Act. He would, to my think- 
ing, become a “tenant” of as much of the 
property concerned as was “land ” within 
the meaning .of the Tenancy Act, and 


that “land” would he his “holding.” 
Again, is does not seem to me possible 
to read the opening words of section 


202 of the Tenancy Act as if they were 
limited to suits, instituted in a Civil 
Court, “relating to an agricultural hold- 
ing” and to nothing else. The words used 
are wide and general and I do not feel justi- 


(4) 2 Ind, Cas, 652; 6 A. I J, 649. 
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fied in limiting their application. I conceive 
that if a suit be instituted in a Civil 


Court, part of which relates to an agricul- 
tural holding and part to other matters, 
the provisions of section 202 of the Ten- 
aney Act must be applied to so much of 
the suit as does relate to the agricultural 
holding. Otherwise an unscrupulous plaint- 
if would find it easy to nullify the provi- 
sions of the section altogether. Finally, I 
can see no good reasons for taking the 
words “an agricultural holding” as used in 
this section out of the general principle 
that words used in the singular number 
involye the plural. ‘I think the section 
applies equally to suits “relating to” a 
single agricultural holding and to a num- 
ber of agricultural holdings. The case 
against the present applicant may, there- 
fore, be stated thus:— ‘According to th 
plaintiff, the suit was one relating to a 
large number of agrioultural holdings scatter- 
ed over twenty-seven villages, and to a 
few items of property which were not 
agricultural holdings at all: according to 
the defendant, it was a suit relating toa 
single agricultural holding. The Court 
below was, therefore, justified in assuming - 
that the provisions of section 202 of the 
Tenancy Act did apply to the suit, provid- 
ed only that the defendant’s pleading 
satisfied the requirements of the latter 
part of the `< section. This it admittedly 
did.” To this line of argument I can see 
only one answer, namely, that the “holding” 
of a thekadar can never be an agricul- 
tural” holding,” and that the word “agri- 
cultural” was inserted in the section with 
the express object of excluding thekadars 
from its operation. On this point I prefer 
to reserve my opinion. 

It is enough for me that the order 
complained of proceeds upon a fair judicial 


decision on a difficult question of law, 
that it does not seem to me to decide 
any case and that the decision itself is 


re-consideration on 
I would, therefore, 
dismiss this application. Although J think 
the plaintiff was wrong in making it, 
yet upon a consideration of the pleadings 
in the suit and the circumstances of the 
case as a whole, I think it would be 
reasonable to leave the costs of this ap- 


one which is open to 
a regular appeal. 
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plication (which will include fees on the 
higher scale) to be costs in the cause, 
and 1 would order accordingly. 

WaALSH, J.—I regret my inability to 
agree with the order of my brother 
Piggott in this case. As the differences 
between us are fundamental, I will state 
my chief reasons as shortly as I can. I 
find it impossible to hold after an 
examination of the plaint that this suit is 
one instituted “relating to an agricultural 
holding.” It is an action against a dis- 
charged servant for the delivery of the 
property entrusted to him and for an account. 
The defence sets up a tenancy. That does. 
not alter the nature of the suit. If the 
defence succeeds in its entirety, the suit 
fails. The suit does not change its charac- 
ter. It follows, in my opinion, that the suit 
ig not within section 202 of the Agra 
Tenancy Act at all, and that the Court 
had- no jurisdiction to make the order com- 
plained of. 


The next question is whether the order 
is one which this Court has jurisdiction 
to revise under section 115 of the Code 
of Civil Procedure. I think itis.» It was 
an order made in response toa petition to’ 
which the plaintiff filed a formal answer, 
and -which the Court decided in a long and ` 
careful judgment, I think this wasa “case”. 
as distinguished from a “suit.” But itis 
admitted in any event to have been an’ 
“interlocutory order.” Although there are 
cases where this High Court has refused to 
interfere in revision with an interlocutory 
order, it has never been decided that it has 
no jurisdiction to do so. On the contrary 
there is along series of anthorities, cited 
in Mr. Agarwala’s book, in the Calcutta 
High Court from 1907 down to 1916 
that there is jurisdiction. I agree with 
‘that view, whieh cannot be better expressed 
than Mr. Justice Mookerji put it in the 
case reported as Charu Chandra Dutt v. 
Sarat Ohandra Singh (5). The passage I 
am going to cite is to be found at page 90 
of the Report and runs thus:— ‘The learned 
Vakil has contended thatthe order now 
assailed isan interlocutory order and that, 
consequently, the Court is. powerless to set 
matters right, though fully satisfied that 


(5) 8 Ind, Cas, 87; 12 0. L. J. 58%, 
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the order is wholly unjust and erroneous, 
We do not feel pressed by this argument, 
which is invariably the last resort of a 
litigant when convinced that the order he 
hasobtained from the Court below is contrary 
to law and cannot be defended on the 
merits.” He then cites several authorities 
and finally sums up by saying that “they 
show that it is within the powers of this 
Court to interfere with interlocutory 
orders if the Court is satisfied that such 
interference is needed in the interests of 
justice.” This really in my view is sufficient 
to dispose of the respondent’s argument. 

But there is in my view another fatal 
objection to the order of the Court below. 
It is admitted that the property in the 
schedule to the plaint is not wholly held for 
agricultural purposes. I have already 
pointed” ont that according to my reading 
of the plaint the sait does not relate to 
an agricultural holding as such, and that 
it was a mere accident that the property 
claimed is largely agricultural. But I am 
unable to accept the contention that the 
Court on a plaint which includes non- 
agricultural property should, by a sort of 
legal fiction, treat a part of the holding 
as a holding in itself, in order to apply. 
a section which is otherwise inapplicable. 
In my view the defendant, having regard. 
to the plaint, had to show. that this was. 
a suit which related to a holding of land: 
held for agricultural purposes only and. 
he has entirely failed to do so. 

Whether this Court will interfere in 
revision with an interlocutory matter 
appears to me, as Mr. Justice Knox has said, 
to be merely a matter of discretion to be’ 
decided on the facts peculiar to the case. 
It is said that it ought not to do so; 
where there is a remedy available by way. 
of an appeal. There are at least two 
instances, namely, in Ghulam Shabbir v, 
Dwarka Parsad (6) and in Debi Das v, Bjas' 
Husain (3), where this Court has done’ 
so, although another remedy was available, 
The case reported as Nand Ram v. 
Bhopal Singh (7) was much relied upon 
by Dr. Sulaiman, who argued this sase 
extremely well, as an authority to the 


(6) 18 A. 163; A. W. N. (1896) 18: 8 Ind, Deo, 
(x. 8.) 814, 
(7) 16 Ind, Cas, 1, 34 A, 592; 10 A. L, J, 130, 
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contrary. It is not, in my opinion, 
an authority for anything. The head- 
note sets out only the opinion of Mr. Justice 
Karamat Husain. Mr. Justice Knox 
merely agreed with the order in that case 
because he said that “ sufficient ground bad 
not been shown for interference.” But 
that case, in my opinion, has no bearing 
on the present application. In that case 
there was an order setting aside an eg 
parte decree and ordering a.re-trial. The 
applicant in revision, after a second trial 
and after a decree had been passed against 
him in the second trial from which he did 
not appeal, applied for revision of the 
earlier order setting aside the first decree. 
That is to say, he waited until he lost 
the case, and then applied for the revision 
of the order which ordered the case to be 
tried over again. Heclearly had no merits 
of any kind. The Court rightly refused 
his application, and the reasons given by 
Mr. Justice Karamat Husain are. in my 
opinion, mere obtter dicta, and were unneces- 
sary for the decision of the case. 

Whether this case is one in which tke 
Court ought to exercise its discretion in 
favour of the applicant is a question which 
necessarily raises various considerations. 
Taking the view I do that the Court 
below has exceeded its jurisdiction by 
requiring the defendant to institute a suit 
in a Court which has no jurisdiction over 


‘the plaintiff’s suit, I cannot treat it asa 
mere order for an adjournment. The 
plaintiff appears to me to have a serious 


grievance. But if is not necessary for me 
to give my reasons for exercising a 
discretion which will never be exercised, as 
ib is my duty to withdraw this judgment 
which is no part of the order of the Court. 
By tHe Cocort.—As we have failed to 
ngree the application for revision must 
stand dismissed. We are agreed that the 
costs of this application will be costs in 
the cause. 
Application rejected. 
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PATNA HIGH COURT. 

Civis Reviston No. 160 or 1916, 
December 14, 1916. 
Present:—Mr. Justice Roe and 
Mr. Justice Jwala Prasad. 
Maharaja Sir RAMESHWAR SINGH 
BAHADUR or DARBHANGA— 
PETITIONER—APPELLANT 
VE? SUS 
MAHABIR SINGH—Deranpant-— 
RESPONDENT. 

Bengal Tenancy Act (VHI B. C. of 1885), s. 170 (3) 
—Transferee, unregistered, of entire holding, whether 
entitled to make deposit. 

An unregistered transferee pofan entire holding is 
not entitled to make a deposit under section 170, sub- 
section (3), of the Bengal Tenancy Act (VIII 
of 1885), 


Revision against the order of the Munsif, 
Sitamarhi, in the District of Mozaffarpore, 
dated the 12th June 1916, 


Messrs. Purendra Narain 
Murari Prasad, fcr the Appellant. 


Mr. Baidyanath Narain Sinha, for the Re- 
spondent. 


JUDGMENT.—The case of Rameshwa 
Singh v. Raghunandan Khawas (1) sets 
at rest tbe question whether an unregis- 
tered transferee of an entire holding is 
entitled to make a deposit under section 
170, sub-section (3), of the Bengal Tenancy 
Act. We, therefore, make this Rule absolute 
and direct the Munsif to refuse the deposit 
made by the transferee of the holding in this 
case and proceed with the sale. We assess 
the costs of this application, which will be 
paid to the petitioner by the opposite party, 
at one gold mohur. 


Sinha and 


Rule made absolute. 


(1) 88 Ind. Cas. 337; 1 P. L. J. 403. 
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BOARD OF REVENUE, BIHAR AND 
ORISSA. 

Cass No. 21 or 1916. 
November 18, 1916, 
Present:—Mr. Maude, Member in Charge. 
KALI CHARAN SINGH AND 0THERS— 
APPELLANTS 
VCTEUS 
DAMRI SINGH AND orgers— 


RESPONVENTS. 

Bengal Estates Partition. Act (V B. C. of 1897), s- 
21—Notification—Objections—Collector, duty of— 
‘Partition by Civil Court, value of. 

H after notification has been issued under section 
21 of the Bengal Estates Partition Act any objec- 
tions are filed, it is the Collector, and not the Deputy 
Collector, who should dispoge of them, and he must 
give the parties an opportunity of being heard by him. 


A partition under the Bengal Hstates Partition Act 
should proceed with such regard to a Civil Court 
partition as may be found possible 

Thakur Singh v. Jugal Kishore Singh, 38 Ind. Cas, 
593; 1 P. L. W. 51, referred to. 


Read a -petition received on the 27th 
January 1916, from Kali Charan Singh 
and others, protesting against the order 
of the Commissioner of the Patna Division, 
dated the 8th January 1916, upholding that 
of the Collector of Patna, dated the 
29th October 1915, in the matter of the 
partition of Hstate Kanchanpur, Pargana 
Maner, Tauzi No 2845, in the District of 
Patna. 

Read also a letter No. V 331-8, dated the 
23rd Febrnary 1916, from the Commis- 
sioner of the Patna Division submitting . the 
records of the case. 


Babu Ramanuj Sahay, for the Appellants. 
Babu Ganga Vishun, for the Respondents. 


RESOLUTION,— The Board has heard the 
parties on the merits in this case as it appear- 
ed that the procedure adopted by the Collector 
was altogether defective and the plea of 
limitation of appeal to the Commissioner 
could not, therefore, stand. The practice 
in Patna seems to be that after notification 
has been issued under section 21 objec- 
tions are filed’ before the Deputy Collector 
who disposes of them after hearing the 
parties. The papers then go to the 
Collector who passes orders admit- 
ting under section 29 without ever hearing 
the objections. This procedure is incorrect. 
It is the Collector, not the Deputy 
Collector, who is to hear objections under 
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section 21, and he must give parties an 
opportunity of being heard by him when- 
ever objections have been filed under that 
section. 

As to the merits of this case the Board 
agrees with the Deputy Collector and 
Collector that the case is really on all 
fours with the Muhammadpur Harpur Case No. 
86 of 1915 [Thakur Singh v. Jugal Kishore 
Singh (1)] on the Board’s Register, 
and that partition should proceed with such 
regard to the Civil Court partition as 
may be found possible, though the Board 
fears from a scrutiny of the map that that 
will not be much. To order otherwise now 
would mean that the proprietors of this 
estate are debarred for ever from getting 
their revenue liability separated. The Civil 
Court partition has been made without the 
slightest regard to revenue needs and the 
complications that now arise afford good 
evidence of the need of withdrawing partition 
altogether from the Civil Courts. 

The appeal is dismissed. 


Appeal dismissed, 
(1) 88 Ind. Cas. 598; 1 P. L. W. 51. 





NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
First Cryin APPEAL No 102 or 1915. 
August 24, 1916. 
Present:—Mr. Mittra, Officiating A. J. O. 
TARA CHAND— APPELLANT 
VETEUS 


Musammat JANKJ— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 2, O. XXH, 
r. 5—Order deciding that certain person is not legal re- 
presentative of deceased party, whether decree—Appeal, 
whether lies, 

An order deciding that a person is not the legal 
representative of a deceased party is nota decree, 
and, therefore, no appeal lies against it. {p. 834, 
col. 2.] 

Parsotam Rao v. Janki Bai, 28 A. 109; A. W. N. 
(1905 206; Balabai v. Ganesh. 27 B. 162; 4 Bom. L. 
R. 980; Samsarivsa Sarvathi Palethan v. Pathumma, 20 
Ind. Cas. 950; 25 M. b. J. 279; 14 M. L. T. 176; (1913) 
M. W. N 673, referred to. . 

Girja Bai v. Sadashiv Dhundiraj, 37 Ind Cas. 321; 
20 C. W. N, 1085; 14 A L, J. 822; 20 M. L. T. 78; 12 
N. L. R. 118; 11916) 2 M. W.N 65; 18 Bom. L. R. 
621; 4 L W. 114; 24C. L. J. 207; 31 M.L J. 455; 48 
C. 1031, distinguished. 


First appeal against the order of the 
District Judge, Hoshangabad, dated the 
26th August 1915. 
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Mr, S. Ramdas, for the Appellant. 
Sir Bipin Krishna Bose and Mr. V. Bose, 
for the Respondents. 


JUDGMENT.—The respondent raises a 
preliminary objection ibat no appeal lies 
from the order of the lower Court 
deciding that the appellant Tarachand is 
not a legal representative cf the deceased 
defendant, Kasturi. Under the Code of 
1882 an appeal lay under sestion 588 
(18) from such an order. Itis contended 
for the appellant that the order in ques- 
tion is a decree and as such an appeal lies. 

The order was passed under Order 
XXII, rule 5. That section and the 
corresponding section in the repealed Code 
are reproduced below:—’ 

“367. If any dis- 
pute arise as to who 5. 
is the legal represen- 
tative of a deceased 


Order XXII, rule 

Where a qnes- 
tion arises as to 
whether any person 


plaintiff, the Court is or is not the 
may either stay the legal representative 
suit until the fact of a deceased plaint- 


bas been determined iff or a deceased 
in another suit, or defendant, such 
decide at or before question shall be 
the hearing of the determined by the 
suit who shall be Court. 

admitted to be such 
legal representative 
for the purpose of 
prosecuting the suit. 

It is-no longer open to the Court to 


stay the suit until the dispute as to who 
is the legal representative of a deceased 
plaintiff bhas‘been determined in a separate 
suit. The question as to who was the 
representative of a deceased defendant 
could not be left open for decision in 


another suit, even under the old Code, 
but had to be decided by the Court 
itself. Under the present Code, all such 
questions have to be decided by the 
Court. 

A decree has been defined as the 


formal expression of an adjudication which, 
so far as regards the Court expressing it, 
conclusively determines the rights of the 
parties with regard to all or any of the 
matiers in controversy in the suit. To 
constitute a decree there must be a decision 
between the parties to the suit and the 
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decision must be with regard to a matter 
in controversy in the suit. Now Tarachand 
applied to be made a party. The Court 
refused to make him a party to the suit. 
Until an crder is made under Order XXIT, 
rule 4, making an applicant a party, he 
is not a party to the suit, but only a 
party to an application. Therefore one 
element necessary to constitute a deeree 
is wanting here, that is, there has been 
no decision between the parties to the 
suit. If this view is correct then a person 
whose status as legal representative has 
not been recognized by the Court, has no 
right of appeal bus has his remedy in a 
regular suit. i 


A decision between the parties to a 
suit cannot be a decree, unless it is au 
adjudication upor any matter in controversy 


in the suit. A preliminary or collateral 
matter is not necessarily a matter in 
controversy in the suit proper. Parsotam 


Rao v, Janki Bat (1). 


Now an order making a person alleged 
to ba the legal representative a party 
cannot be called a preliminary or final 
decree, from which alone an appeal would 


lie No doubt on an appeal from the 
decree, the order can be questioned 
under section 105 of the Civil Procedure 


Code, provided it affects the decision of 


the case. In Balabar v. Ganesh (2), 
Chandavarkar, J., held that such an 
order did not affect the decision of the 
particular case before him. A case 


recently decided by the Judicial Committee 
of the Privy Couneil (Girja Bat v. Sadashiv 
Dhundira)* on appealfrom the judgment of 
this Court in First Appeal No. 16 of 1911 
and First Appeal No. 25 of 1911) is an instance 
of a case where if was impossible to 
decide whether the widow of a deceased 
plaintiff was his legal representative in a 
suit for partition without adjudicating on 
the merits of the case as to whether 
there was &a partition previous to the 
death of the plaintiff, First Appeal No. 16 


(1) 28 A. 109; A. W. N. (1905) 206. 
(2) 27 B. 162; 4 Bom. L. R. 980. 


#37 Ind. Cas. 821: 20 C. W.N. 1086; 14 A. L. J. 822; 
20 M. L. T. 78; 12 N. L. R. 118; (1916) 2 M. W. N. 65; 
18 Bom, L. R. 621; 4 L. W. 114; 24 O, L. J. 207; 31 M. 
L. J. 455; 43 C, 1081, 
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of 1911 was an appeal from the order 
making Girjabai a party to the suit as 
legal representative of her husband. 
First Appeal No. 25 of 1911 was an appeal 
from the preliminary decree for partition. 
No objection was taken in this Court or 


before the Privy Council to the entertain- - 


ment of an appeal from the order, pre- 
sumably because there was also an appeal 
from the decree heard on the same day. 
The order of this Court setting aside the 
order of the District Judge was certainly 
appealable to the Privy Council, on the 
ground that no appeal lay to this Court 
though this particular point was not taken 
before their Lordships. This case cannot, 
therefore, be regarded as an authority for 
the proposition that an appeal lay from 
the order under the present Code. 

The decision of the Madras High Court 
in Samsarivsa Sarvatht Palekhan v. Pathumma 
(3) supports the view I have adopted. There 
the question was whether a previous order 
recagnising a person as the legal re- 
presentative of a deceased plaintiff operated 


as res judicata. Benson and Sundara 
Aiyar, JJ., held that it was not res 
judicata. for the following reason: “The 
question whether a person should be 


admitted as the legal representative of a 
deceased plaintiff to continue a suit 
cannot be regarded as one of the questions 
arising for decision in the suit itself. It 
is really a matter collateral to the suit 
and one that has to be decided before 
the. suit itself is proceeded with.” It is 
obvious that the order in the opinion of 
the learned Judges was not. a decree, for 
if it had been a decree it would have 
operated as res ;:wlicata. 


I hold that the appellant has no right 
of appeal from the order under the present 
Code, and the appeal is, therefore, dismissed 
with costs. I fix Rs. 50 as Pleader’ fee. 


Appeal rejected. 
(3) 20 Ind. Cas, 950; 25 M. L. J. 279; (1918) M. wW. 
N. 673; 14 M. L. T. 176. 
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CALCUTTA HIGH COURT. 
Crivit Rute No. 372 or 1916. 

August 29, 1916. 
Present:—Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Cuming. 

SASI BHUSHAN BOSE— PLAINTIFF 
— APPLICANT 
VET EUS 
Meharaja Sir MANINDRA 
CHANDRA NANDY AND otaers— 


DEFENDANTS— OPPOSITE Parry, 

Administration suit by creditor, nature and scope of 
—Court Fees Act (VIII of 1870), 3 7 UVF) (£)—Sutts 
Valuation Act (VII of 1887), s. 8 

An administration suit by a creditor is an action 
for an account within the meaning of section 7 (IV) 
(f) of the Court Fees Act. [p. 837, col 2.] 

In such a suit, the plaintiff is entitled to place his 
own valuation on the relief claimed, for the purposes 
of Court-fees, which valuation is identical with the 
valuation for purposes of jurisdiction under section 8 
of the Suits Valuation Act. [p. 887, col. 2.] 

Coory v. Triest, (1766) unreported and Worraeker v. 
Pryer, (1876) 2 Ch. D. 109; 45 L. J. Ch. 278; 24 W. R. 
269, referred to. 


The plaintiff cannot be called upon to ascertain in 
advance all the creditors of his debtor and their dues 
and value the suit accordingly. That is the funda- 
mental point for determination in the suit itself and 
ee be decided-by the plaintiff before trial. [p. 887, 
col, 2. 

An administration suit is in essence for an account 
and application of the estate of the debtor for the 
satisfaction of the dues of all the creditors; the 
whole administration and settlement of the estate 
are assumed by the Court, the assets are marshalled, 
and the decree is made for the benefit of all the 
creditors. Creditors otuer than the plaintiff may 
come in under the decree and prove their debts and 
obtain satisfaction of their demands, equally with 
the plaintiff in the suit, and, under such circum- 
stances, they are treated as parties to the suit. , If 
they decline soto come in, they, will be excluded 
from the benefit of the decree, ‘and yet they will, 
from necessity, be considered as bound by the acts 
done ial the authority of the Court. [p. 887, cols. 
1&2. 

Claimants who have already obtained decrees on 
their ‘claims, should not be formally joined as plaintiffs, 
unless it is alleged and proved that their interests 
would be in serious jeopardy, if the plaintiff has the 
conduct of the proceedings. [p. 838, col. 2.] 

Fadsonji Tricamji 5" Co. v. Ismailbhai Shivji, 4 Ind. 
Cas. 180; 34 B. 420; 11 Bom. L. R. 1054, referred to, 


But where one creditor sues on behalf of 
himself and the others for administration of tho 
estate of the debtor, the defendant may, at ony 
time before judgment, have the action dismissed 
on payment of the plaintiff's debt and all the costs 
of the action. [p. 887, col. 2.] 

Pemberton v. Topham, (1838) 1 Beav. 316; 48 E. 
R. 962; 2 Jur. 1009; Helden v, Kynaston, (1840) 2 
Beav. 204; 9 L. J. Ch. 198; 48 E. R. 1158 and Manton 
v. Roe, (1844) 14 Sim. 353; 60 E, R, 894, referred to, 
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Obiter—After a preliminary decree has been 
made, and creditors have been invited to 


establish thoir claims, if any, against the dehtor, each 
creditor, who puts forward a claim not already 
transformed into a judgment debt, may well be 
required to pay Oourt-fees ad valorem on his 
application, as if it were a plaint ina suit for the 
recovery of the sum he claims. Such a procedure 
can be sustained on the analogy of section 11 of 
the Court Fees Act. [p. 838, col. 1.) 


Rule against an order of the Sub- 
ordinate Judge 24-Perganas, dated the 6th 
April 1916. < 


Babus Joges Chunder Roy, Gobinda Ohunder 
Dey Roy and Upendra Kumar Roy, for the 
Petitioner. 


Dr. Dwarka Nath Mitter, for the Opposite 
Party. ` 


Babu tam Charan Mitra, for the Secretary 
of State for India. 


JUDGMENT.—We are invited in this 
Rule to set aside an interlocutory order in an 
administration suit instituted by a ereditor. 
The order in question calls upon the plaintiff 
to amend his plaint in the manner following, 
namely, to ascertain allthe creditors of his 
debtor and the sums payable to them, to alter 
the valuation of the claim by the addition of 
the amount so ascertained to the amount 
due to himself, and to pay Court fees ad 
valorem on the amended valuation, The 
plaint recites that the first defendant, Amar- 
nath Bose, on the 4th Apri) 1911, borrowed 
from the plaintiff a sum of Rs. 1,000 
ona promissory note re-payable on demand 
with interest at 18 per cent. per annum 
that he has netther paid the principal, nor 
the interest, and that, on the 23rd September 
1911, be executed a trust deed in favour 
of the second defendant the Maharaja of 
Cossimbazar, whereby he transferred ali his 
immoveable properties to the trustee with 
direction to pay up all his creditors inclusive 
of the plaintiff. The plaint further recites 
that the trustee has taken possession of the 
trust properties, but has not paid the plaintiff 
his dues, and so far as the plaintiff can as- 
certain, the trustee has not paid up the other 
creditors of the firstdefendant The plaint- 
iff, accordingly, prays that the estate may 
be administered, that an account may be 
taken of the trust properties and their 
income, thata Receiver may be appointed 
for the purpose, that the ercditurs may be 


INDIAN OASES. [is17 


ascertained by issue of publie notice, and 
that their debts may be determined and 
paid. The plaintif also asks for leave to 
conduct the suit on behalf of all the creditors 
with liberty to the other creditcrs to join as 
co-plaintiffs, should they s+ desire. The 
plaintif alleges that ihe sum due tohim on 
the date of the commencement of tke suit 
was Rs. 1,540, and that the sums payable 
to the other creditors would exceed Rs. 5,000. 
He valued the snit for purposes of jurisdic- 
tion at Rs. 6,540 but paid Court-fees on his 
own claim only, viz, Rs. 105 ona valuation 
of Rs. 1,540. He paid an additional sum of ` 
Rs. 10 apparently on the ground that the 
claim for administration could not be 
estimated at a money value within the 
meaning of Schedule II, Article 17 (VI) of 
the Court Fees Act, 1870. The suit was 
instituted on the 3rd April 1914, and after 
it had advanced considerably it came up 
for hearing on the 6th April 1916 when a 
preliminary objection was taken on the 
question of Court-fees payable on the plaint. 
lt may be stated that the first defendant, the 
debtor, had died meanwhile, and his infant 
heirs had been bronghé von the record on 
the 29th March 1915. The Subordinate 
Judge took up the question of Court-fees 
and made the order we are now called upon 
to revise. The question raised is one of 
first impression, and we have had the 
advantage of arguments not only on behalf 
of the plaintiff and the trustee defendant, 
but also by the Senior Government Pleader 
who appeared on behalf of the Secretary 
of State asa question of the revenues of 
the Crown was concerned. 


It is plain that the Court Fees Act, 1870, 
does not in express terms provide for an 
administration suit. We must consequently 
consider the nature of an administration 
suit which is explained in Standard Treatises 
on Equity Pleading and Chancery Practice. 
Lord Redesdale (Pleadings in Chancary, 
page 167) points out that, as early as 1766, in 
Corry v. Triest (unreported) seme ofa number 
of creditors, parties toa trust deed for 
payment of debts were permitted to sue, 
on behalf of themselves and the other 
creditors named in the deed, for execution 
of the trust, although one of those creditors 
could not in that case have sued for a single 
demand without briuging the other creditors 
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before tha Court: Worraker v. Pryer (1). 


This seems to have been permitted purely to 
save expenses and delay;ifa great number 
of creditors, thus. especially provided for 
by a deed of trust, were to be made plaintiffs, 
the suit would be liable to the hazard of 
frequent abatements; and if many were made 
defendants, the same ineonvenience might 
happen and additional expense would 
unavoidably be incarred Reference may, of 
this connection, be made to the decisions in 
Routh y. Kinder (2); Boddy v. Kent (3); 
Weld v, Bonham (4); Douglas v. Horsfall ‘5 ; 
Hanford v Storie (6); Peacock v. Mink (7 ; 
Newton v. Egmont (Barl) 198); Atherton v. 
Worth (9); Richardson v. Hastings (10); Smart 
v. Bradstock (11); Powell v. Wright (12). 
Reference may also be made to an instructive 
exposition given by Story in his work on 
Equity Pleadings (sections 99-103 (a) and, 
216-218 where it is pointed ont that the 
suit: must be framed as on behalf of all 
the creditors, as otherwise accounts may, 
have to be taken de novo in separate suits. 
by different claimants Leigh v. Thomas (13). 
The suit is in essence for an account and. 
‘application of the estate of the debtor 
for the satisfaction of the dues of all the. 
creditors; the whole administration and settle- 
-ment of the estate are assumed by the Court, 
the assets are marshalled, and the decree is. 
made for the benefit of allthe creditors [see 
Civil Procedure Code, 1908, Order XX, r, 18; 
Appendix A. 41; Appendix D. 17-20; Quod v, 
Blewiit(14), Adair v. New River Company (15); 


(i) (1876) 2 Ch, D. 109; 45 L.J. Ch. 278; 24 W. 
269 


á 3 

(2) (1789) 3 Swans 158; 36 E. R. 810. 

(3) (1816) 1 Mer 361; 35 E. R. 707. 

(4) (1824) 2 Sim & St. 91; 57 E R. 280. 

(5) (1825) 2 Sim. & St. 184; 57 E. R. 315. 

(6) (1825) 2 Sim, & St. 196; 3 L. J. (0. s) Ch. 110; 
57 E. R. 320. 

(7) (1748) 1 Ves. Sen. 127; 27 E. R. 934. 

(8) (1831) 4 Sim. 574; 5 Sim 130; 58 E. R. 215 & 
286; 33 R. R, 149. 

(9) (1674) Dic. 375; 2L E. R. 315. 

(10) (1844) 7 Beav. 323: 13 L. J. Ch. 142; 8 Jur. 
207; 49 E. R. 1080; 64 R. R. 86. 

-(11) (1844) 7 Beay. 500; 49 E R. 1159. 

(12) (1844) 7 Beav. 444; 49 E. R 1137. 

(13) (1751) 2 Ves. Sen. 312; 28 E. R. 201. 

{14) (1816) 19 Ves. Jun. 836; 34 E. R. 542, 

(15) (1805) 11 Ves. (Jun. 429; 32 H. R. 1153, 
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Cockburn y. Thompson (16)}. Creditors other 


than the plaintiff may come in under the. 
decree and prove their debts and obtain 
satisfaction of their demands, equally with 


the plaintiff in the’ suit, and, under such 
circumstances they are treated as parties 
to the snuit. If they decline so to come 


in, they will be excluded from the banefit 
of the decree, and yet they will, from 
necessity be considered as bound by the 
acts done under the authority of the Court. 
Hallet vy. Hallett (17), where Chancellor 
Walworth expounds the whole dostrine 
with great clearness. Bat althoagh such is 
the nature of the suit, it is well settled that 
where one creditor sues on behalf of himself 
and the others for administration of the estate 
of the debtor, the defendant may, at any 


time before. judgment, have the action 
dismissed on payment of the plaintiff's 
debt and all the ests of the action 
[Pemberton v. Topham (1S); Hollen v. 


Kynrston (19): Manton v. Roe (29)), and this 
peiatigls wis r3z3atly aooliel in the ease of 
Athalur Malakondiah v. Thatha Lakshminara- 
simhulu Chetty (21), An administration suit 
by a creditor is, consequently, an action 
for an account within the meaning of 
section 7 (LV) (Ff) of the Court Fees Act and 
this was the view adopted in Khatija v. 
Adam Husenally Vast (22). In such a suit, 
the plaintiff is entitled to place his own 
valuation on the relief claimed: Mz Ma v. 
Ma Hmon (23). In the present instance, 
he values the relief ak Rs. 1,540 and that 
valuation is neither arbitrary nor fictitious. 
We are not able to appreciate on what 
principle the plaintiff can be called upon 
to ascertain in advance all the creditors 
of his debtors and their dues and value 
the suit accordingly. That in essence is 
the fundamental point for determination in 


(16) (1809) 16 Ves. Jun. 321: 33 E. R. 1005. 
(17) (1829) 2 Paige 19. 
(18) (1838) 1 Bear. 416; 43 E. R. 932; 2 Jar. 


1099. 
(19) (1840) 2 Beay. 204; 9 L. J. Ch, 193; 43 E. R. 
1158. 
(20) (18 44) 14 Sim. 353; 69 E. R. 894. 
(21) 23 Ind. Cas. 134 26 X. L. J. 312; 1 L. W., 372 
(22) 29 Ind. Cas 943; 39 B. 545,17 Bon. M BR 


574 
(23) 4 L. B. R. 279, 
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the suit itself, and it is inconceivable how 
it can be desided by the plaintiff before 
trial. We do not feel pressed by the 
argument of the Senior Government Pleader 
that if the plaintiff is’allowed to value 
the suit according to the relief he seeks, 
the revenues of the Crown will suffer 
because the other creditors of the debtor 
will obtain relief withcut payment of Court- 
fees. There need not, in our opinion, be 
room for such apprehension. When, after 
the preliminary decree has been mada, and 
creditors have been invited to establish their 
claims, if any, against the debtor, each credi- 
tor, who puts forward a ciaim not already 
transformed into a judgment debt, may 
well be required to pay Court-fees ad 
vulorem on his application, as if it were 
a plaint-in a suit for the recovery of the 
sum he claims. Such a procedure san be 
sustained on the analogy of secticn 11 of 
the Court Fees Act. The only real difficulty 
in ‘connection with the matter is the 
question of jurisdiction.. If the suit is, as 
we think it must be, treated, as a suit 
for “account.” within the meaning of 
sestion 7 (IV) (f) of the Court Fees 
Act, the valuation for purposes of juris- 
diction must be identical, under section 8 
of the Suits Valuation Act, with the 
valuation for purposes of Court-fees. It is 
thus conceivable that the suit so valued 
on the basis of the claim of the plaintiff, 
may be instituted in the Court of the 
lowest grade of pecuniary jurisdiction, and 
a claim may thereafter be preferred by a 
creditor who could, in respect of his 
claim, institute a suit only in a Court of 
higher grade. The remedy in such a case 
would be the transfer of the suit at that 
stage from the Court of lowest grade to 
the Court competent to try a claim of 
enhanced value. This course was in fact 
adopted in a somewhat similar case: See 
the decision in Bhupendra Kumar Chakravarts 
v. Purna Ohandra Bose (24). The view we 
take thus obviously avoids all anomaly and 
at the same time removes all hardship. In 
the case before us, there is in reality no 
difficulty, actual or potential. Since the 
institution of the suit, several creditors of 
the first defendant have put forward claims 


(24) 8 Ind. Cas, 34; 13 0. D. J. 182; 43 ©. 650; 15 
O, W. N, 506. 
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of a value such as can be tried only by 
Subordinate Judge. The suit is, thereforė, 
properly triable by a Subordinate Judge, 
and as the aggregate value of the claims 
already put forward exceeds Rs. 10,000, 
the appeal against the decree will lie, 
not to the Distriet Judge but to this Court. 
We may here point ont that the claimants, 
who subsequently appeared, should not have 
been formally joined as plaintiffs, specially 
as some of them are said to have already 
obtained decrees on their claims, unless, 
indeed, it was alleged and proved that their 
interests would be in serious jeopardy if the 
plaintiff had the condudt of the proceedings: 
Vasonji Tricamjt & Oo. v. Ismailbhat Shivji 
(25). The proper course would have been to 
allow them an opportunity to prove their 
claims and to participate in the distribution 
of the assets of the estate. Our conclusion 
is that it was not obligatory upon the 
plaintiff to pay Court-fees on a higher 
valuation than the amount claimed by him, 
and that the plaint is not open to objection 


on the ground that it is insufficiently 
stamped. < 
The result is that this Rule is made 


absolute and the order of the Court below 
discharged. The records will be returned 
to the Subordinate Judge, so that he may 
proceed with the trialof the suit on the 
merits on as early a date as practicable. 
The petitioner will have his costs of this Rule 
from the estate of his debtor in the hands of 
the trustee defendant. We assess the hear- 
ing fee at two gold mohurs. 
Rule made absolute. 

(25) 4 Ind. Cas. 180; 34 B. 420; 11 Bom. L. R. 

1054. 


BOMBAY HIGH COURT. 

Seconp Civiu AppeaL No. 659 or 1915. 
September 18, 1916. 
Present:~-Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Heaton. 
MOTIBHAL JIJIBHAI—PuatntigF — 
APPELLANT 
VETEUS 
DESAIBHAI GOKALBHAI— 


DEFENDANT——RESPONDENT. 
Bombay Land Revenue Code (Act V Bom. of 1879), 
s. 74—Relinguishment of occupancy —Rajinama— 
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Registration Act (XVT of 1908), s. 90—Subsequent sale 
to third party, validity of—Transfer of Property Act 
(IV of 1882), ss, 2, 123. 

_ A rajinama by a khatedar of unalienated lands sub- 
ject to the provisions of section 74 of the Bombay 
Land Revenue Code, whereby he abandons his rights 
in favour of another subject to the latter paying the 
Government revenue, is exempt from registration 
under section 90 of the Registration Act. Therefore, 
nothing provided in the Transfer of Property Act can, 
by virtue ofsection 2 thereof, affect such a relin- 
quishment. [p. 839, col. 2.] 

Sakharam Keshav v. Ramchandra Ganesh, 38 Ind. 
Oas. 819; 18 Bom. T. 1.980 n. distinguishod. 

A subsequent sale of the holding by the khatedar 
to a third party is invalid and inoperative, as no 
interest is left in the vendor after the kabuliyat 
which is capable of passing by a sale. [p. 840, vol. 1.3 

Second appeal from the decision of the 
Assistant Judge, Ahmedabad, in Appeal 
No. 364 of 1912, reversing that passed 
by the Subordinate Judge, Borsad, in Civil 
Suit No. 392 of 1911. 

Mr. G. K. Parekh, for the Appellant. 

Mr. T. R. Desai, for the Respondent. 


JUDGMENT 


« Scorr, O. J.—The facts of this case are 
shortly that one Chatur, being the registered 
khatedar of certain unalienated lands 
which were subject to the provisions of 
the Land Revenue Code, executed a rajin ma 
in the year 1904, in which he stated to 
the mamlatdar that he had relinqnished 
the khatu of the survey numbers in favour 
of Desaibhai Gokulbhai, and requested that 
the necessary mutation of names should 
be made in the records. Desaibhai 
Gokalbhai, on the same day, namely, the 
llth August 1904, executed a kabuliyat 
to the mamlatdar undertaking to pay the 
land revenue that might become due from 
time to time in respect of that khata, and 
prayed that his name might be entered in 
the Government records as the registered 
khatedar. 


The lower Appellate Court has found 
that Chatur intended to abandon all his 
interest in favour of Desaibhai, and that 
that was his intention in passing the 
rajinama. Notwithstanding these transac- 
tions, Chatur, in 1911, purported to sell 
the same property to the plaintiffs by a 
registered sale-deed, and the_ plaintiffs 
filed this suit for the purpose of obtaining 
possession from Desaibhai. The plaint 
alleged that Chatur effected a mutation 
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of names in favour of the defendant 
Dasaibhai Gokulbhai to enable the latter 
to manage, and that Desaibhai’s occupa- 
tion was merely that of a manager on 
behalf of Chatur, That case, however, has 
not been made out in the lower Courts; 
and the facts found are, as already stated, 
that there was an abandonment by Chatur 
in favour of Desaibhai with the inten- 
tion of Desaibhai becoming the owner of 
the property. 

It is contended on behalf of the 
appellants-plaintiffs that Desaibhai sould 
not azquire the interest of Chatur in the 
property except by registered sale-deed, 
that the effect of the findings is a gift 
of immoveable property by Chatur to 
Desaibhai, since the application of the 
Transfer of Property Actto this Presidency, 
and that, therefore, under section 123, a 
registered document is essential. 

We have, however, to consider what is 
the legal effect of a rajinama on the 
occupancy holding of a person who has 
not created any equitable interests in any 
third party, for in this ease we have no 
valid equitable interests created in any 
third party by way of mortgage or otherwise 
so far as the evidence shows. The 
relinquishment is an abandonment by the 
kha‘elar of his claim to hold the property, 
subject to the payment of the revenue, 
and, therefore, prima jacie his interest is 
extinguished. That view obtains support 
from the fact that relinquishments under 
section 74 of the Land Revenue Code are 
expressly mentioned in the. Registration 
Act, section 90, whereby they are exempt 
from registration. Why is it necessary 
that they should be specifically exempt 
from registration unless they are or may 


be under certain circumstances obnoxious 
to the provisions of section 17 of the 
Registration Act? They are, we think, 


specifically exempt from registration because 
prima facie they extinguish the right of 
the relinquishing khatedar to hold the 


occupancy as against Government, subject 
to the payment of the revenue. Of course 
it may often be that equitable interests 


are reserved by the relinquishing khatedar 
by arrangement with the incoming khatedar 
who takes bis place, for example as was 
suggested in the plaint filed in this suit 
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in order that Desaibhai might come in as 
manager, mutation of names being effected 
purely for the purpose of convenience. That 
is always a possibility. But the facts 
found in this case preclude us from holding 
that that is the true view of the relations 
of the parties, Chatur on the one hand and 
Desaibhai on the other. We take it, then, 
that the relinquishment was, and was 
intended to be an extinguishment of the 
interest of Chatur in these survey numbers. 
and the effect of the kabuliyat was that 
Desaibhai came in by agreement with 
Government as an occupant in his own right. 
That being so, how can Chatur retain any 
interest which is capable of transfer in 19:1? 
_It appears to us that the plaintiff got 
. nothing by his sale-deed, since Chatur had no 
interest left which he could transfer. 
This decision does not conflict with that 
lately pronounced by a Bench of this 
Court in Sakharam Keshav v. Ramchandra 
Ganesh (1) for there the abandoning 
khatedar had already created a mortgdge 
in favour of the defendant, and his abandon- 
ment- was intended to operate as a 
transfer by way of sale to that defendant. 
The defendant pleaded it in answer fo a 
claim by the khatedar to redeem, but it 
was held that there had been no abandon- 
ment to Government of an unencumbered 
property. Therefore if the mortgage sub- 
sisted the right of redemption still subsist- 
ed, inasmuch as it had not been sold in 
the manner provided -by the Transfer of 
Property Act. -That is the explanation of 
that decision and it in no way conflicts 
with the decision in this case. We, therefore, 
affirm the decree and dismiss the appeal 
with costs. 


Heaton J.—I agree that the appeal in 
this ease must be dismissed. As has been 
shown, and it is perfectly plain, if the 
rojinama of 1914 did operate as a re- 
linguishment of Chatur’s rights in this pro- 
perty, then neither be nor the plaintiffs 


Nos. 1 and 2, who are subsequent assignees . 


from him, can recover anything; for all 
the rights they seek to recover were parted 
with in 1904. The method of relinquish- 
ment adopted in 1904 was that provided 
by section 74 of the Land Revenue Code 


(1) 38 Ind, Cas. 819; 18 Bom. L, R. 980n, 


made more easy of accomplishment by. the 
provision of section 90 of the Registration 
Act which exempts such rajinamas from 
registration. It is a particular method. 
provided by law for the relinquishment of 
an occupancy, namely, the giving up, the 
annihilation in fact, so far as the occupant 
is concerned, of his oceupancy rights. 
Therefore, it seems to me, 
clause (a) of section 2 of the Transfer of. 
Property Act, nothing provided in that Act 
can affect a relinquishment made in this 
way. That is sufficient for our decision 
in this appeal, and it is not desirable to 
say apythingon the ‘more difficult questions 
that would arise if we -had to consider 
the total effect of rajinama and a kabuli- 
yat taken together, instead of haying, as 
here, to consider only the effect of the 
rajinama, 
Decree affirmed. 


MADRAS HIGH COURT. 

Seconp Civin Arrear No. 804 or 1914, 
October 31, 1916. 
Present:—Justice Sir William Ayling, Kt. and 
Mr. Justice Seshagiri Aiyar. 
NAMASIVAYAM PILLAI AND anotazR— 
PLAINTIFFS —APPELLANTS 
versus 


KUTHALALINGAM PILLAI AND OTHERS—— 


DEFENDANTS— RESPONDENTS. 

Hindu Law—Transfer by or in favour of female— 
Estate taken - Presumption. 

Where in a deed of transfer the words used convey 
unmistakably a full estate, the transferee’s sex is not 
A AW for cutting down the estate. [p. 842, cols. 1 

2. 

Per Seshagiri Atyar, J—-If apt words are used, 
no matter who the transferee is, whether male or 
female, the estate conveyed would be an absolute 
one. It may, however, be open to a person who 
questions the ordinary import of the document to 
show that a lesser interest alone was conveyed. [p. 
841, col. 2.] 

Harilal Pranlal v. Bai Rewa, 21 B. 376; 11 Ind, 
Dec. (x. s.) 253; Jamna Das. v. Ramautar Pande, 27 
A. 364; 1 A. L.-J. 709; A. W. N. (1904) 278; Nanjamma 
v. Nacharammal, 17 M. L.J. 622, Annaji Dattatraya 
v. Chandvabai 17 B. 503; 9 Ind. Dec. (N. s.) 327, 
referred to. o 

Where two persons, a male and a female, are the 
transferees and the same language is used with 
reference to the female as with reference to the 
male, there is no presumption that while the latter 
takes an absolute estate the former takes only 4 
qualified one. [p. 842, col, 1.] 
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Seshayya v. Narasamma, 22 M. 357; 8 Ind. Dec, 
(x. 8.) 255, distinguished, 

Per Bakewell, J.—A Hindu widow has only a 
qualified interest in property left by her husband, 
but if certain facts exist she has also a power of 
disposing of the absolute interest free from all 
elaims of the persons who would be entitled to 
succeed to that property on her death. Until the 
facts which confer this power arc proved, there 
will be a presumption that in making any disposition 
the widow intended to deal only with her limited 
interest, but this presumption may be rebutted by 
the clear terms of the document and the surrounding 
circumstances. [p. 842, col. 2.] 

Where an alienee from a Hindu widow has a claim 
against the husband’s estate limited tio the life of the 
alienee, such asa claim to maintenance, a presump- 
tion arises that the disposition was intended not to 
exceed that claim, but to be limited to the life of the 

_alienee and this presumption may be similarly 
rebutted. [p. 842, col. 2.] 

Since the interest conferred by law upon a 
Hindu female is generally qualified or limited, a 
presumption arises that a testator or grantor 
intended only to bequeath or convey such an 
interest, and this presumption may be similarly 
rebutted. [p. 842, col. 2.] : 


Second appeal against the decrees of the 
District Court, Tinnevelly, in Appeal Suits 


Nos. 144 and 147 of 1918, preferred against 


those of the Court of the District 
Munsif, Tinnevelly, in Original Suit No, 
148 of 1911. 


Messrs. V. C. Seshachariar and O. P. 
Venkataraghava Chariar, for the Appellants. 

Mr. K. Bashyam Aiyangar, for the Respond- 
ents. 


This second appeal coming on for hearing 
on 29th and 30th March 1916, the Court 
(Seshagiri Aiyarand Bakewell, JJ.) deliver- 

ed the following 


JUDGMENT, 


Sesaaciat Alyar, J,—The two questions of 
law which have been argued before us con- 
stantly come up before the High Court, 
I have had to consider these questions on 
more than one occasion, and after hearing the 
arguments of the learned Vakils, I see no 
reason to change my views in regard to them. 
Without cumbering this judgment by unneces- 
sary citation of authorities, the propositions 
deducible from the decided cases may be thus 
stated: — 

(a) Ordinarily a Hindu female takes by 
transfer only an estate which she would take 
on inheritance. With great respect, 
unable to assent to the proposition that 
because a person takes a qualified estate on 


1 am 


inheritance she is incapable of taking by 
transfer a larger interest. It has, however, 
to be remembered that in all these cases, no 
learned Judge has gone the length of laying 
down that circumstances cannot be relied 
upon to show that a larger interest was 
acquired. I understand the cases relied on 
by Mr. Seshachariar and cited by the 
District Munsif in his judgment to hold 
thatthe presumption is that a Hindu female 
takes even by grant or conveyance only a 
limited interest; but that this presumption 
may be rebutted by evidence in individual 
cases. I would put the presumption the 
other way. If apt words are used, no 
matter who the transferee is, whether 
male or female, the estate conveyed wonld 
be an absolute one. ` It may be open to 
the person who questions the ordinary import 
of the document, to show that a lesser interest 
alone was conveyed. Ihave thus far dealt 
with the main proposition, There are some 
subsidiary propositions which are reconcil- 
able with either view. 

(b) If the operative portion of the docu- 
ment does not contain words of inheritance, 
such as “from son to grandson,” ete., there is 
no presumption that a full estate was intended. 
Harilal Pranlal v. Bai Rewa(1) is an instance 
in point. The female in that case was to 
be the owner: but as ownership under the 
Hindu Law does not connote necessarily an 
absolute estate, it was held that the grant 
was only of a limited estate. See also 
Jamna Das y. Ramautar Pande (2). 

(c) Nor would words conferring a power 
of sale, ete., be conclusive gn the question— 
because a limited owner can part with her 
interest in the same way as a full owner ean. 
Nanjamma v. Nacharammal (8) illustrates 
this proposition. 
` (d) The grant may be one which is 

„ordinarily tenable only for life. In such 
cases also there is no presumption that-an 
absolute estate was granted. See Annaji 
Dattatraya v. Ohandrabai (4). 

(e) There is another proposition with 
which I am wholly unable to agree and that 


(1) 21 B. 376; 11 Ind. Dec. (N. 8.) 253. 

(2) 27 A. 364; 1 A. L. J. 709; A. W. N. 
278. 

(3) 17M. L J. 622. 

(4) 17 B. 503; 9 Ind. Dec. (N. s.) 327. 
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is that where two persons, a male and a 
female, are the transferees aud the same 
language is used with reference to the female 
as with reference to the male, the latter 
takes an absolute estate while the former 
takes only a qualified estate. Seshayya v. 
Narasamma (5) seems to lay down this. I 
respectfully dissent from this view. 

(f) The last proposition is that where in 
the deed of transfer, the words used convey 
nomistakably a full estate, the transferee’s 
sex ig not a reason for cutting down the 
estate: I have held this view constantly. 

Now that I have dealt with the legal 
question argued by Mr. V. C. Seshachariar, 
i may say at once that the language of 
Exhibits II and III leaves no room for doubt 
that a full estate was intended to be secured 
to the mother-in-law. The words are clear 
and explicit. But the District Judge has 
not dealt with the question whether the 
daughter-in-law was justified in conveying 
an absolute estate, For this purpose there 
must bea finding on the following points:— 

(a) What was the extent of the estate 
left by the husband and what was the income 
derivable therefrom? 

(b) What were the debts to be met from 
the estate? 

(c) Was there any necessity for granting 
an absolute property to the mother-in-law, 
in lieu of maintenance? 

These findings must be based on the 
evidence on the record .and should be 
returned within a month after the re-opening 
of the Court. Seven days will be allowed 


for filing objections. - 


On the question argued by Mr. Bhashyam 
that the attestation of the reversioners 
works out an estoppel, my mind is clear. 
The decision of the Judicial Committee 
after the pronouncement by myself and 
Kumaraswami Sastri, J., in the Letters 
Patent Appeal, in my opinion, fully supports 
the view taken by us in that case. 


As regards Exhibit I, it is clear from 
the facts stated by the Courts below that 
the alienation was for justifiable purposes. 
The second appeal, so far as this property 
is concerned, must be dismissed with costs, 


(5) 22 M, 857; 8 Ind. Dec. (x. s.) 255. 


It is desirable that the District Judge 
should give a finding also on the question 
of improvements within the time indicated 
already. This applies only to improvements 
on the items decreed to the plaintiff in 
the Court of first instance. 

BAKEWELL, J.—An argument has been 
addressed to us with reference to the 
presumptions which arise when a Hindu 
female is party to a docament. 

A Hindu widow has only a qualified 
interest in property left by her husband, 
but if certain facts exist she has also a power 
of disposing of the absolute -interest free 
from all claims of the persons who would 
be entitled to sueceed to that property 
ou her death. Until the fasts which confer 
this power are proved, there will be -a 
presumption that in making any disposi- 
tion the widow intended to deal only with 
her limited intereat, but this presumption 
may be rebutted by the clear terms of 
the document and the surrounding circum- 


-stances. 


Also where the alienee has a claim 
against the husband’s estate limited to the 
life of the alienee, such as a claim to 
maintenance, a presumption arises that the 
disposition was intended not to exceed that 
claim, but to be limited to the life of the 
alienee and this presumption may be 
similarly rebutted. Since the interest con- 
ferred by law upon a Hindu female is 
generally qualified or limited, 4 presumption 
arises that a testator or grantor intended 
only to bequeath or convey such an interest, 
and this presumption may be similarly 
rebutted. 


To hold that documents expressed in 
the clear and unequivocal terms of the 
conveyances now in question conveyed 
only a limited interest would be direstly 
contrary to their terms, and would defeat 
the obvions intention af the parties, and 
the presumptions to which 1 have referred 
are, therefore, clearly inapplicable. 

With regard to the argument as to the 
assent of the reversioners, I think that 
we should refuse to listen to any proposi- 
tion contrary to that laid down by the 
Fall Bench of this Court, which has rot 
been affected by the decision of the Privy 
Council. 
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‘I agree with the order proposed by 
my learned brother. 





In compliance with the order contained 
in the above judgments, the District Judge 
of Tinnevelly submitted the following 


FINDING:—It is directed that findings 
be submittedon the following issues: — 


(a) What was the extent of the estate 
left by the husband and what was thé 
income derivable therefrom? 

(b) What were the debts to 
from the estate? 

(c) Was there any ‘necessity for granting 
absolute property to the mother-in-law in 
lieu of maintenance? 

(d) Whether the defendants Nos. 3. 7 
and 8 have improved the properties and 
are entitled to compensation for improve- 
ments as regards the items Nos. 1 to 3 in 
plaint schedule Il and portion of item No. 12 
in plaint schedule II, że. the portion a, 
a (1) as shown in the plan put in by 
defendants Nos. 7 and &? 


(a) The Vakils for both parties have 
presented a joint statement showing the 
extent of the immoveable property left by 
the husband of Sivagami Ammal and I 
accept this as correct. There is no definite 
evidence to show what moveable property 
he left. I find that the extent of estate 
is as it is detailed in the statement given. 
As to the income derivable from the estate 
it is agreed that three kotta of paddy 
may be taken as the income from the land 
specified in the first schedule of the plaint. 
It is asserted by the first, second and fourth 
witnesses for the plaintiffs that most of 
the lands specified in the second schedule 
were double crop, and although the first 
and fourth witnesses for the defendants say 
that the lands were single crop, it was 
not seriously disputed before me that the 
land specified in the second schedule is 
double crop land, but the-evidence as to 
its yield is conflicting. The first witness 
for the plaintiffs says that the land could 
be leased for twelve to fifteen kottas, 
but he has no land in the Kattampnli 
village where the land in question is said 
to be. He does not say what the income 
was when Papanasam Pillai died about 
thirty-five years ago. The plaintiffs have 


be met 


subscribed in his chit. The second witness 
for the plaintiffs says that this land could 
be leased fer 21 kotlas, but like the 
first witness his estimate appears to apply 
to the present and not to the time of the 
death of Papanasam Pillai. The fourth 
witness for the plaintiffs says that the land 


would fetch 13 to 15 koitas as rent. 
The same observation applies to his 
evidence, On the other side the first 


witness for the defendants, a man of 65 
who is related to the plaintiffs, says that 
the yield would be about six kottas, while 
the fourth witness says four kottas. 1 
think that the yield may be taken at six 


kottas or double the yield of the land 
given in the first schedule. The price 
for a kotta may be taken at Rs. 5. The 


income from both the lands may be taken 
at Rs. 15 and Rs. 30, and I find that 
Rs. 45 is the income derivable from the 
estate. 

(b) On this issue I find that the debts 
to be ‘met from the estate as shown in 
Exhibit I, which appears to have been 
accepted by the High Court, amount to 
Rs. 500. 


(e) On this point it is lear that 
Papanasam Pillai died in  straitened 
circumstances, as is shown by Exhibits I 
and VI. The widow was bound to 
maintain her mother-in-law and instead of 
selling the property to some one alse she 
sold it to her mother-in-law and thus 
kept it in the family. There is nothing 
to show that she could maintain herself 
and the mother-in-law ous of the small 
income of the property. It is not disputed 
that she had power to sell the property 
if the income was insufficient. Stress is 
laid on the fact that the reversioners 
consented to the alienations, viz., Shanmugam 
Pillai, father of the 2nd plaintiff who 
has attested Exhibits IT and IIT, and Nellappa 
Pillai father of 1st plaintiff and his brother 
Anaiappa Pillai, who attested Exhibit 
VIII, which includes the property sold 
under Exhibits II and III; and it is 
contended from these attestations that it 
may be inferred that there was necessity 
to sell. With regard to the attestation of 
Shanmugam Pillai, the first witness for the 
defendants says that Shanmagam Pillai 
attested Exhibits If and JII, while the 
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fourth witness for the plaintiffs, who is the 
lst plaintiff, says that Shanmugam Pillai 
could not sign. Shanmugam Pillai was the 
father of the 2nd plaintiff, but the 2nd 
plaintiff did not give any evidence on this 
point. The third witness for the plaintiffs 
said that the signature of Shanmugam 
Pillai on Exhibits IJ, III and VI is that 
of his unele, while the Ist witness for 
the defendants stated that Shanmugam 
Pillai who signed the documents is the 
2nd plaintiff's father. The plaintiff’s 3rd 
witness did not see Shanmugam Pillai 
signing the document, and I do not think 
that his evidence can be accepted for he 
merely cays that he had seen documents 
purporting to be signed by Shanmugam 
Pillai and he does not prove acquaintance 
with his handwriting. I agree with the 
Munsif in preferring the evidence of the 
first witness for the defendants and think 
that Shanmugam Pillai, the father of the 
Qnd plaintiff, must be held to have attested 
to Exhibits II and HI. There is no 
dispute about the attestations to Exhibit 
VIII. From the fact that they have 
attested these documents I think that 
their consent to the alienations must be 
presumed—vide Narayana Atyar Vv. 
Rama Atyar (6). If this presumption be 
legitimate, it may be held that their 
congent. indicates that there was a necessity. 


Moreover the alienations evidenced by 
Exhibits II and III were made in the 
year 16874 and the sale effected by. 


Exhibit VIII was in 1880.. But the fathers 
of the plaintiffs took no stepsto set them 
aside (nor.did they dispute the transaction 
effected by, Exhibit I in the year 1873); 
and from their conduct it may be inferred 
that they gave their consent and considered 


that the alienations were necessary—vide. 


- Bijoy Gopal Mukerji v. Girindra Nath 
Mukerji (7). On this issue I find tbat there 
was necessity for granting absolute property 
to the, mother-in-law. 

(d) The evidence of the first, fourth, seventh 
and the eighth witnesses fcr the. defendants 
as to the improvements effected on the 


lands is vague and discrepant. No accounts 

(6) 20 Ind. Cas. 625; 38 M. 896; (1913) M.W.N. 
588; 14 M. L. T. $9; 25 M. L. J 219. 

17) 23 Ind. Cas. 162; 18 C. W N. 672; 12 A L.J, 
711; 19 0. L. J. 620; 16 Bom. L. R, 425; 16 M. L. T. 68; 
27 ae J, 128; 1 L. W. 633; (1914) M. W: N. 480; 41 
Cc. 5 
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have been proved to show definitely the 
expense incurred on improvements or: that 
the improvements permanently enhanced 
the value of the land. Nor is there 
anything in the evidence to show that: 
the improvemerts were effected’ on the 
land now in dispute. The 8rd defendant 
as the seventh witness for the defendants 
simply says: “I improved the land at a 
cost of Rs. 110.” It is contended that 
the defendants Nos 3, 7 and 8 are not entitled 
to compensation for houses and buildings, 
reversioners being entitled to recuver the 
property as ib was when it was alienated: 
and the buildings being an addition and 
not an improvement—cride Vrigbhukandas 
v. Dayaram (8). I find on this issue in 
the negative. 

This second appeal coming on for final. 
hearing after the return of the finding of the: 
lower Appellate Conrt, upon the issues. 
referred by this Court for trial; the Court: 
delivered the following 

JUDGMENT.—We accept the findings. 
and dismiss this second appeal with costs, 

Appeal dismissed. 

V.R.P. 

(8) 9 Bom. L, R. 118]; 32 B, 32. 





CALCUTTA HIGH COURT, 
Ruw Nisi No. 1 or 1917, 

January 31, 1917. 
Present:--Mr. Justice D. Chatterjee. and 
Mr. Justice Walmsley. 

KALA CHAND SHAHA.: AND OTHERS — ; 
PLAINTIFES— PETITIONERS 

: versus 

Tse SECRETARY or STATE ror INDIA: 
in COUNCI] L— Derenpant-- Opposite PARTY: 

Railways Act (IX of 1890), s. Ti—Notice, on wham 
to be served— Suit for compensation for loss of goods in 
transit against State Railway — “Manager”, whe is— 
Estoppet against Statute. 

The Agent of the Eastern Bengal Railway is the 
“Manager” within the meaning of section 77 of the 
Railways Act, and the notice required by that section 
must be given to the Agent. Service on the Traffic 
Manager is not sufficient. [p. 846, col. 2; p. 847, col. 1.] 

Per D. Chatterjee, J.—There can be no estoppel 
HP the express provisions ofa Statute. [p. 846, 
eol 2. 

Rule against the decision of the Small 
Cause Court Judge, at Sealdah. 

FACTS material to this report will appear 
from the following. extracts from the judg- 
ment of the Small Cause Court;— 
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“The suit is for recovery of price of cloth 
lost in transit.” * * * * k & š+ 
On the 24th February 1915 the plaintiff 
booked at the Dacca Station one box contain- 
ing five Dacea cloths and muslin to be deliver- 
ed at the Sealda station. * * * * He had at the 
same time executed a risk note which he says 
was taken under compulsion; when putting 
the cloths in the box he prepared a list 
(bijaga). * * * * The bijagu and the 
bill of lading were sent to the consignee 
at Calcutta, who went to take delivery on the 
26th February. When the parcel was pre- 
sented to him, he found the gunny cover 
tampered with and the box broken and the 
weight was found short by some seers. He 
accordingly asked for open delivery which 
was allowed. * * * *® * #* # Soon 
after a claim for the missing cloths was pre- 
ferred before the Traffic Manager. An 
enquiry was set on foot which turned abortive, 
and the plaintiff was informed sometime in 
the last part of August 1915 that nothing 
could be done. Thereafter on the 15th Sep- 
tember 1915 notice was served on the Agent 
of the Eastern Bengal Railway, and another 
notice was served on the Collector of the Dis- 
trict in December 1915 * *.%* * % # 
Eok Eok # * & Railway Adminis- 
tration, in the case of State Railways, means 
the Manager of the Railway and includes the 
overnment. Inthe Hastern Bengal State 
Railway the designation ‘Manager’ has 
been changed to ‘Agent’ since1912. In this 
case notices upon the Agent and the Collector 
have been served more than six months later. 
Apparently, therefore, section 77 of the 
Railways Act isa bar to this suit. * * * 
* * * * * Hence the suit is dismissed.” 
Against. the above decision of the Small 
Cause Court Judge the plaintifis moved the 
High Court and obtained the present Rule. 


Babu Ram Charan Mitler (Government 
Pleader), in showing cause.—The petitioner 
misconceived his remedy. He ought to 
have given a notice to the Agent under sec- 
tion 77 of the Railways Act, and not to the 
Traffic Manager who is only a subordinate 
officer and has no right to deal with cases 
of claim against the Railway. The notice 
to the Traffic Manager is generally given 
for the purpose of getting an enquiry when 
goods consigned to the Railway for 
garriage are not delivered or lost in transit. 
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But it has never been held thata plaintiff 
could succeed in his suit against the Eastern 
Bengal Railway without complying with the 
provisions of section 77 of the Indian Rail- 
ways Act. Those provisions are imperative 
and they must be strictly complied with, 
otherwise it would be hard for the Railway 
Administration to carry on their work if 
suits were brought against them by consignees 
or consignors withont previous notice within 
the prescribed time to the “Manager,” 

It might be contended by the other side 
that the Eastern Bengal Railway hag got no 
officer under the designation of a “Manager” 
and, therefore, the petitioner could not give 
any notice to the “Manager.” But under 
a notification of the Government issued in 
the Calcutta Gazette the “Agent” is to be 
considered as the “Manager,” and, therefore, 
he is the proper officer on whom notice 
ought to have been served within six months. 
The case might be a hard one for the plaintiff 
but imperative provisions of law cannot be 
got rid of, 


Babu Upendra Lal Roy, for the Petitioner.— 
In this case notice was served within time 
upon the Traffic Manager, anda series of 
correspondence took place between my client 
and responsible officers of the Eastern Bengal 
Railway in regard to his claim for damagea. 
But never was it suggested by any officer of 
the Railway that my client’s claim would 
not be entertained or that it was unjust. 
The learned Government Pleader has fairly 
conceded that my case is a just and true 
one, but he has argued that non-compliance 
with the provision of sectiqn 77 of the Rail- 
ways Act is a bar to the snit. I would 
submit that such a contention should not 
be raised by the Government. If it were a 
private Railway Company such a contention 
might have been raised; but it does not 
look well for the Government to defeat my 
just claim by a technical objection. There is no 
officer of the Railway called the “Manager”, 
so how could the plaintiff give notice to him. 
Under the rules of the Eastern Bengal 
State Railway the public are directed to give 
rotices of claim to the Traffic Manager, and 
my client has acted in accordance with that 
direction, and the Railway Administration 
are estopped from saying that the Traffic 
Manager had no authority to receive the 
notice. In the written statement or in the 
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evidence nowhere has it been said by the 
Railway that the Traffic Manager could not 
receive any such notice. As there is no 
“Manager” of the Eastern Bengal St-te 
Railway, I submit the Traffic Manager is the 
proper officer to whom notice could be given 
under section 77. A notice under sec- 
tion 77 can be served in other ways than 
those provided for in section 140. Refers to 
Janki Das v. Bengal Nagpur Railway Co. (1), 
Periannan Chetti v, South Indian Railway 
Company (2), Radha Sham Basak v. Secretary 
of State @). So I submit notice to the Traffic 
Manager is not wholly inoperative. 

[Cuatrerjes, J.—If you thought that there 
was no officer called the ‘Manager’ upon 
whom notice could be served under section 
77, why did you not give notice to the 
Collector, as your claim was against the 
State Railway? | 

1 probably would have done so, kad it not 
been for the conduct of the Railway officials 
who never said or suggested that the notice 
which I had given to the Traffic Manager 
was insufficient under the law. 


JUDGMENT. 


D. Cuatter JEE, J—Upon the findings this 
case seems to be one of considerable hardship. 
The plaintiff delivered a parcel containing 

‘yalnable Dacca muslin, ete., to the Eastern 
Bengal Railway on the 24th February 1915 
for conveyance to Calcutta. On the 26th 
February the parcel reached in a damaged 
condition and open delivery was given to 
the consignee at his request showing the 
goods that were missing. It is admitted 
that they must have been stolen by some 
Railway servant. The plaintiff at once gave 
notice to the Traffic Manager as required 
by the rules printed in the Time and Fare 
Table. Time after time the Traffic Manager 
wrote to say that the matter was under 
enquiry and at last on the 30th August 
1915, several days after the expiry of six 
months from delivery, wrote to the plaintiff 
that his claim was not admissible as he had 
not insured the goods as required by section 
75 of the Act. The plaintiff on the 13th 


(1) 13 Ind, Cas, 609; 15 C. L. J. 211; 16 C. W.N. 
866. 

(2) 22 M. 187; 8 Ind. Dec. (N. 5.) 97 

(3) 84 Ind. Cas, 130; 23 C. L. J. 547; 440, 16. 


. 


INDIAN OASES. 


[1917 


4 4 
September 1915 gave notice to the Agent, 

who referred the matter to the Traffic 

Manager who again wrote to the plaintiff 

that his claim was barred by section 75. It 

must be said to the credit of the Traffic 

Manager and the Agent that they did not set 

up a bar under section 77 for want of notice 

within six months, It is quite probable they, 
thought that the section had been complied 

with when notice was given to the Traffic 

Manager. The plea was, however, taken when 

the matter came to the Court and we have to 

see if it was rightly taken. 


The Court below has held that there was 
no bar under section 78, but the bar under 
section 77 was fatal as the Agent is not shown 
to have had notice within six months. 

Iam constrained to think that the lower 
Court is right. 


-It has been argued that the Eastern Bengal 
Railway does not entertain any officer who is 
called a Manager and the plaintiff could 
not give any notice tothe Manager. But if 
there is no Manager, the plaintiff could have 
given notice to the Government but he did 
not do so within time. 


The learned Government Pleader says 
that the Government has, by a notification in 
the Calcutta Gazette, ruled that the Agent 
should be considered the Manager. I may 
take it, therefore, that the Agent was the 
Manager, If he was, he was entitled to a 
notice within the required time. The notice to 
the Traffic Manager is for the purpose of ensur- 
ing animmediate enquiry and is not sufficient. 
The delay in the enquiry is to be regretted 
as the plaintiff may have thought that he 
would bave his remedy from that officer. 
But there can be no estoppel against the 
express provisions of the Statute and the 
plaintiff’s suit must fail. 1think there should 
be a supplementary rule printed in the Time 
and Fare Table as in the Coaching Tariff that 
a further notice must be: served upon the 
Agent or the Government under section 77 
within six months of the delivery. This ought 
to be done for the purpose of preventing 
possible misconception and h-rdship by 
reason of delay in the enquiry by the Traffic 
Manager. I would, therefore, discharge the 
Rule but without costs. 

Wauus ey, J.—I agree that the Rule should 
be discharged. : 
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In my opinion, the Agent of the Eastern 
Bengal Railway is the Manager within the 
meaning of the Railway Act, and the notice 
required by section 77 must be given to the 
Agent, and service on the Traffic Manager is 
not sufficient. : 

Rule discharged. 


‘ 


MADRAS HIGH COURT. 
ORDINARY ORIGINAL IVIL JURISDICTION. 
; August 16, 1916. 

Present:—Mr. Justice Coutts-Trotter and 
Mr. Justice Kumaraswami Sastri. 


In re Tur INDIAN UNIVERSITIES ACT‘ 


anp Tue SPECIFIC RELIEF AOT. 
Gn rè G. A. NATESAN, a FELLOW oF THE 
Universtiy cr MADRAS 
; AND 
In re K. B. RAMANATHAN, a FELLOW 
OF THE UNIVERSITY OF MADRAS. 

Specific Relief Act (I ef 1877), s 45— Mandamus, 
writ of, principles governing issue of—“Public office” 
and “persons holding public office,” meaning of—Indian 
Universities Act (PIH of 1904), s.. 25—Scheme of Act 
— Regulations framed under Act, force of— Regulations 
of Madras University, Nos. 64, 96 (iii), (viii', appli- 
cability of —Sennte and Syndicate, powers, duties and 
functions of —Syndicate, uhether “person holding public 
cfice’— Fellows, right of protest of. 5 

.The general scheme of the Indian Universities Act, 
3904, and the Regulations framed thereunder is, 
that the Senate should be the Legislative and. the 
Syndicate the Exceutive Government of the University, 
the powers of the Senate being subject, in certain 
matters, to the control of the Government; that 
the Senate should pass general rules in the form of 
Regulations under section 25 of the Act and that 
the Syndicate should deal with the administration 
of specific matters and the application of the 
Regulations to them. [p. 850, col. 2; p. 851, col. l; p. 

861, cols. 1 &2.] 


The Syndicate must exercise its functions subject 
to and in conformity with the Regulations, and a 
proceeding of the Syndicate which is contrary to the 

_ Regulations would be invalid, and the Syndicate can- 
not adopt measures or pass resolutions which would 
be in ‘conflict with or effect a modification of the 
existing Regulations or bring about a result, such, 
as by the Act is reserved to the Senate to effect 
by the passing of a Regulation. [p. 851, col. 1.] 

In some matters, however, Regulations 95 and 96 
give the Syndicate exclusive powers uncontrolled by 
Fellows. [p. 861, col. 2] 

In the case of statutory bodies if a particular act 
must by Statute be done ata particular kind of 
meeting convened in a particular way, no meeting 
can do that -act which isnot a meeting of that 
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partioular kind or has not been convened in that 
particular way. The members of the body must have 
notice of what it is proposed to do at the meeting, or 
the procecdings will be invalid. Ordinarily it is 
sufficient if the members have notice of what is pro- 
posed, unless the Statute in terms enacts that the 
notice must not only give the substance of what is 
proposed, but must call if by its statutory name. [p. 
#56, col. 2.] 

Tiessen v, Henderson, (1899) 1 Ch. 861; 63 L. J. Ch. 
353; 80 L. T. 488; 47 W. R. 459; 6 Manson 340; 
Torbock v. Lord Westbury, (1:02) 2 Ch. &71: 71 L.J. 
Ch. 845; 87 L. T. 165;51 W, R. 133; dfacConnell v. 


” Prill and Co. Lid., (1916) 2 Ob. 57; 85 L. J. Ch. 674; 


Bridport Old Brewery Co., In re, (1867) 2 Ch. App. 
Cas. 191; 15 L. T. 648; 15 W. R 291; Stone v. City and 
County Bank, (1877) 8 C.P.D. 282; 47 L.J.C.P. 681; 38 
L. T. 9; Campbell, Ex parte, Bank of Hindustan China 
and Japen, In re, (1873) 9 Ch. 1; 42 L.J.Ch, 771; 29 L. 
T, 519; 22 W. R. 118; Oakbank Oil Co. v. Crum, (1882) 
8 A O. 65:48 L. T. 537, Parker v. South Eastern 
Railway Company, (1877) 4 C. P. D. 416; 46 L J. O. 
P. 769,36 L T. 540; 25 W. R. 56l; Richardson v. 
Rowntre?, 11894) A. C. 217; 63 L. J. Q. B. 283; 6 R. 
95: 70 L. T. 817; 56 J. P. 493; roferred to. 

Regulation 64 of the Madras University, if and 
in so far as it purports to extend the right of protest 
to a resolution other than a Regulation uuder section 
25 of the Act of 1904, ora resolution on any other 
matter requiring Government sanction, is ultra vires 
“the Senate. [p. 854, col. 2.] 

Attorney General y. Sillem, (1864) 10 H. L. C. 704; 
11 E. R. 1200; 4 N. R 29; 10 Jur. (N. s.) 446; 10 L, 
T. 434,12 W. R 6th; 33 L. J. Ex; 203, 188 R. R. 382; 
referred to. 

Per Coutts Troit:r, J.—The functions of the 
Syndicate under Regulation 64 are purely minis- 
terial. Of course, what they have-to forward must be 
a protest, and they would be justified in refusing to 
forward something that was not a protest at all. 
They would also be justified in refusing to forward » 
protest which contains grossly scandajons or indecent 
matter But if a document is a protest against a 
resolution, the Syndicate must forward it as it stands, 
and ifthe Syndicate takes it upon itself to say that 
a given document which purports to be a protest is, 
in fact, something else, it does so at its peril, If it is 
wrong in the opinion of tho High Court, that Court 
will compel it to exercise the functions cast upon 
it by the Regulation. [p. 852, col. 2. p. 853, col. 1.] 

Where a Statute appoints a body of persons to 
carry out purposes of public benefit, the persons 
constituting such a body izso facto become holders of 
a public office within the meaning of section 45 of 
the Specific Relief Act. [p. $53, col. 1.] 


The Syndicate is a creature of Statute with certain 
duties imposed upon it by Statute and those duties 
ure to be carried out for the benefit of the public 
at large and especially for that portion of the 
public which desires to utilise the educational 
advantages of the University. It is, therefore, a 
body amenable to the jurisdiction of section 45 of 
the Specific Relief Act, if the other conditions for 
that relief are present. [p. 853, cols. 1 & 2.) 

Henley v. Mayor ot Lyme, (1828) 5 Bing. 91: 130 E., 
R. 995; 6 L. J. (0. s,) C. P. 222; 30 R. R. 542; 3 Moo, 
& P. 278, referred to, 
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A right may be enjoyed in common with every 
subject of the Crown, but when ib is infringed in 
‘the case of an individual subject, there at once 
arises in that individual a further right to seek the 
protection of the Court te enforce such right. [p. 
853, col. 2.5 

Reg. v. Lewisham Union, (1897) 1 Q. B. 498; 66 L. 
J. Q B. 403; 76 L. T. 324; 45 W. R.346; 617. P. 
151, referred to. 


A vote of the Senate purporting to affect the 
regulating of matters within the scope of section 25 
of the Act of 1904 must be held to be a Regulation 

. Within the meaning of that section and to require 
the sanction of Government. [p. 857, col. 1.) 


Per Kumaraswami Sastri, J.— “Public office” means 
any office created by the legislative or any other 
lawfal authority for the purpose of discharging 
‘functions which affect the public generally or any 
particular section thereof, and the words “person 
holding a public office” in section 45 of the Specific 
‘Relief Act include a body of persons holding that 
office, even though that body has not been incor- 
Sieni or constituted a body corporate. [p. 862, 
col. 2. i 

Where sanction of the Executive Government is 
necessary for the purpose of giving validity to 
‘yesolutions passed by a Corporation, it is certainly 
_ competent to the 
allegations made by the dissenting members of the 


public body as to what took place at the meeting 


and to withhold assent, if it should think that an 
erroneous decision was arrived at by the majority 
in consequence of relevant and material amendments 
being ruled out by the Chairman Lp. 864, col. 2.] 


Henderson v. Bank of Australasia, í 1890) 45 
“Ch. D 880; 59 L. J. Ch. 794; 2 Meg 801, referred to. 


Regulation 64 gives an absolute right to every 
Fellow of the Senate to protest against any resolution 
passed by the Senate The duties of the Syndicate 
in the matter are purely executive. It is only a 
body which has to forward the protest to the 
Government with the memorandum representing 
the opposite point,of view. Regulation 64 neither 
constitutes it a judicial nor a quasi-judicial body 

‘and it has no right to dictate to any Fellow what 
his protest should contain or what it should omit. 
There is no discretion vested by the Regulation in 
the Syndicate. [p 864, col. 2; p. 865, col. 1.] 


Where the Syndicate purports to act under’ clause 
(iii) or (viii) of Regulation 96 and the Senate 
gives its sanction tothe Syndicate’s proposals, the 
real test for the purpose of seeing whether Regula- 
tion 64 is applicable is whether the Act done in 
fact amounts to the making of a Regulation, irreepec- 
tive of the form in which the sanction of the 
Senate is sought to be obtained. If, in substance 


and in effect, whatis actually done is tho- making ` 


of rules of general applicability and not the mere 
application of such rales to any given set of 
facts, Regulation 64 would apply as the Senate 
-would be setting their approval. to a matter in 
which the Governinent has a voico. [p. 867, col 2.] 
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Where a series of proposals relating to a subject 
are submitted by the Syndicate to the Senate, some 
of which are in cffect Regulations and some of 
which arc mere matters of routine or applications 
of Regulations to particular cases, the mere fact 
that the agenda paper says that they were submitted 
under one or other of the clauses of Regulation 96 
would not affect the right of Government to veto 
the proposals that are Regulations or deprive a 
Fellow of the right to protest under Regulation 64. 
[p. 869, col. 2] 

Where a public body kas a discretion which it 
exercises bona fide, the Court in an application for ` 
mandamus would not -constitute itself an appellate 
authority and go into nice questions as to the 
soundness or otherwise of the exercise of the 
discretion by the public body complained against. 
The case is, however, different where a public 
body erroneously assumes that it has a discretion 
which it does not possess in law and then seeks 
to defend an application for mandamus on the 
ground that it has exercised a discretion which 
Courts ought not to review. [p. 865, col. 1.] 

Where a Statute expressly or by implication leaves 
the determination of certain matters to the body . 
corporate created by it, the latter has no power to 
delegate its authority on matters within its com- 
petence toa third person. [p. 867, col. 1.] 


In the case of public duties to be performed by 
persons holding public offices, a writ of ‘mandamus 
will bind and can be served on the snuccessor-in-office 
of the person who refused to perform his duties, and 
where persons holding the office are a statutory 
body fluctuating from time to time and who bear an 
official designation given to them by Statute, the 
proper course is for the proceedings to be instituted 
against the body in its official designation and not 
poe each of such persons individually. [p. 862, 
col. 1. 2 3 

Rudra Narain Roy, In the matter of, 28 Co 479, Purno 
Chunde: Dutt, In the matter of, 35 C. 915; 120. 
W. N. 873; 4 M. L. T. 157; Board of Examiners v. 
Probash Chandra Roy, 18 Ind. Cas. 527; 49 C. 588; 17 
C. L. J. 354; 17 C. W. N. 1225, referred to. 

When ga smaller body is constituted from out of 
the members of a larger body and certain specific 
functions are allotted to it either by Statute or by 
Regulations having the force oflaw, a party aggrieved 
by any act of the smaller body, which act is within 
its special competence, cannot proceed against the 
larger body. [p. 868, col, 1.] 


Bhola Ram Chowdhry v. Corporation of Calcutta, 3 
Tud. Cas. 341; 36 C. 671; 13 0. W. N. 740; 6M. L. T. 
25), relied upon. 2 


In construing rules or bye-laws of public 
representative bodies constituted by the Legislature 
for essentially public purposes, Courts- have always 
adopted a benevolent interpretation and have been 
slow to condemn them as invalid or ultra vires. 
868, col. 2.] 


Galloway v. London Corporation, (1866) t H. L. O. 
8t: 35L J. Oh. 477; 12 Jur. (N. 8.) 747; 14L. T. 865 
and Kruse v Johnson, (1898) 2 Q. B. 91; 67 LIJ. K. B. 
782; 78 L. T. 647; 46 W. R. 630; 62 J. P. 469; 14 T. L, 
R, 416, referred to. 


[p. 
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The Regulations framed under the provisions of 
the Indian Universities Act must be read as supple- 
menting the Act, being of the nature of delegated 
legislation, and can be enforced by a writ of 
mandamus, [p. 863, col. 2.] 

Hopkins v. Mayor etc. of Swansea, (1839) 4 M. & W. 
621; 150 E. R. 1569; 8 L. J. Ex. 121; 51 R. R. 739; 
Willingale v. Norris, (1909) 1 K. B. 57; 78 L. J. K. B. 
69; 99 L. T. 830; 72 J. P. 495; 7 L. G. R. 76; 25 T. L. 
R. 19; 21 Cox C. 0. 737; Reg. v. Walker, (1875: 10 Q. 
B. 355; 44 L. J. M. C. 169; 33 L. T. 167: 13 Cox. G. O. 
94; In re Langlois § Biden, (1891) 1 Q. B. 349; 6? L. 
J. Q. B. 123; 63 L. T. 816; 39 W. R. 181; Kruse v. 
Johnson, (1898) 2 Q. B 91; 67 L. J. Q. B. 782; 78 L. 
T 647; 46 W. R. 630; 62 J. P. 469; 14 T. L. R. 416; 
Narendra Nath Basu v. Stephenson, 31 Ind. Cas. 618; 
19 C. W. N. 129; Rudra Narain Roy, In the matter of, 
28 0. 479; Purno Chunder Dutt, In the matter of, 35 
C. 915; 12 C.W.N.873; 4M. L. T. 157; Board of 
Examiners v. Probash Chandra Roy, 18 Ind. Cas. 527; 
400. 58$; 17 0. L. J. 854; 17 C. W. N. 1225, referred 
to. 

Where a Corporation or public body has a statutory 
duty of a public naturo towards another person, a 
mandamus will lie to compel its performance at the 
suit of any person aggrieved by the refusal to 
perform the duty, unless there is another remedy 

“equally convenient, speedy, beneficial and effectual” 
as the mandamus; and by remedy is meant, not a 
remedy by act of the party, but remedium juris or 

aa legal remedy or a legal right.” [p. 865, 
col. 2 

In re Barlow, (1861) 30 L. J. Q. B. 271; 5 L. T. 289; 
R. v Archbishop of Canterbury, (1812) 15 East 117 at 
p. 186: 1€4 E. R. 789; 13 R. R. 409; Reg. v. Leicester 
Guardians, (1899) 2 Q. B 632; 68 L. J. Q. B. 945; 8L 
L. T, 559; 15 T, L. R. 511; Reg. v. Price, (i871) L. R. 
6 Q. B. Cases. 411; 24 L. T. 887; Reg. v. Thomas, (1892) 
I Q. B. D. 426; 61 L. J. M. C. 141; 66 L. T. 289; 40 
W. R. 478; 586 J. P. 151 and Ni athan, In re, (1884) 12 
Q. B. D: 461; 53 L. J. Q. B. 229; 51 L, T, 46; 32 W. R. 
543; 48 J. P. 452, referred to, 


Thougb the granting of a writ of mandamus 


is at the discretion of the Court, the discretion is not, 


arbitrary bat has to be guided by fixed legal 
principles. Where a person has a legal right to the 
performance of a public duty and having no other 
effective means of enforcing that right comes to 
the Court bona fide within a reasonable time after 
performance of theduty has been refused, the Court 
will issue a mandamus. [p. 871, col. 1.] 


Mr. 0. P. Ramaswami Aiyar, for Mr. G. A. 
Natesan. 

Mr. T. R. Venkatarama Sastri, for Mr. K. 
B. Ramanathan. 

The Hon’ble Mr. 9, Srinivasa Iyangar 
(Acting Advocate-General), with him Messrs. 
K. Bhashyam and 5. Doradswami Tyer, for the 
Syndicate of the Madras University. 


JUDGMENT. 


_ Courts Trorrer, J.—This was a Rule 
granted by my brother Bakewell calling 
upon the Syndicate of the University of 


ob 
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Madras to show canse why it should not be 
required todeal with the protest of Mr. G. 
A. Natesan, a Fellow of the University, 
against certain resolutions of the Senate of 
the University passed atits meeting of the 
3rd March 1916 and to submit the protest 
in question to the Governor-in-Council, The 
proceedings are taken under section 45 of the 
Speuific Relief Act and are obviously ana- 
logous to proceedings for the obtaining of the 
English prerogative writ of mandamus. The 
writ of mandamus has been abolished in this 
country, and care mast be taken to see that 
theanalogy of the English cases does not 
lead one outside the words of the Indian 
Statute. Section 45 of the Specifice Relief Act 
provides that the High Court may make an 
order requiring any specific act to be done or 
forborne, by any person holding a public 
office, whether of a permanent or a temporary 
nature, or by any Corporation or inferior 
Court, provided (a) that an application be 
made by a person whose personal right would 
be injured by the forbearing or doing of the 
said specific act, (b) that such doing or 
forbearing is, under any law for the time 
being in force, clearly incumbent on such 
person or Court in his or its public character, 
or on such Corporation in its corporate 
character, (e) that in the opinion of the 
High Court, such doing or forbearing is con- 
sonant to right and justice, (d) that the ap- 
plicant has no other specific and adequate 
legal remedy and (e) that the remedy given 
by the order applied for will be complete, 
The University of Madras was incorporated 
by the Act of Incorporation, No. XXVII of 


“1857, and for the understanding of this case, 


itis necessary to examine its - constitution 
under that and the succeeding Statutes and 
Regulations. The establishment of the 
University is recited to be “for the better 
encouragement of Her Majesty’s subjects of 
all classes and denominations within the 
Presidency of Fort St. George and other 
parts of India in the pursuitof a regular and 
liberal course of education.” It then proceeds 
to establish a Chancellor, Vice-Chancellor, 
and Fellows of the University and constitutes 
them as one Body Politic and Corporate. By 
section 8, the Chancellor, Vice-Chancellor 
and Fellows are to have the entire manage- 
meut of and superintendence over the affairs, 
concerns and property of the University, 
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I now pass to the Indian Universities Act, 
VIII of 1904, which, by virtue of its second 
section, is to be deemed part of the Act of 
Incorporation. Section 3 is as follows:— The 
University shall be...deemed to have been 
incorporated for the purpose (among others) 
of making provision for the instruction of 
students, with power to appoint University 
Professors and Lecturers, to hold and manage 
educational endowments, * *  * 
to make regulations relating to the residence 
and conduct of students and to do all acts, 
consistent with the Act of Incorporation and 
this Act, which tend to the promotion of 
study and research.” Section 4 provides 
that the Body Corporate shall consist of the 
Chancellor, Vice-Chancellor and two classes 
of Fellows called ex oficio and ordinary, and 
constitutes them the Senate which thus 
becomes a convertible term with the Body 
Corporate. Section 15 makes reference to a 
new body, the Syndicate, consisting of a 
relatively small number of Fellows under the 
Chairmanship of the Vice-Chancellor, and in 
the Syndicate is vested the Executive Govern- 
ment of the University. By section 25, the 
Senate, with the sanction of the Govarnaient. 
may from time to time make “Regulations” 
consistent with the Act of Incorporation and 
this Act to provide for all matters relating to 
the University. Section 25 (2) proceeds: 
‘In particular, and without prejudice to 
the generality of the foregoing power, 
such Regulations may provide for” a num- 
ber of specified matters, but at the pre- 
sent moment, I need only mention (c) 
the procedure at meetings of the Senate, 
Syndicate and Faculties, and (e) the ap- 
pointment and duties of the Registrar 
and of officers and servants of the Univer- 
sity and of Professors and Lecturers ap- 
pointed by the University. It is thus 
seen that the power to make Regulations 
is expressed to be permissive; but section 
26 provides machinery to ensure that a 
body of Regulations sball come into exist- 
ence and, in fact, a large body of regula- 
tions for the Madras University has been 
brought into existence and added to and 
modified from time to time. To these 
Regulations I now turn. The first group 
concerns the Senate and the procedure 
at its meetings, and for the purposes of 
the present case, it is only necessary to 
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refer to two, No. 60 which makes the 
Chairman (ordinarily the Vice-Chancellor) 
the sole judge on any point of order 
at meetings of the Body and No. 64 
which it is necessary to set ont at length: 

Any member intending to protest against 
a resolution of the Senate shall give 
notice in writing of his intention to the 
Registrar within forty-eight hours from 
the date ‘of the meeting at which the 
resolution was passed ard within one 
week from such date, lodge his protest 
with the Registrar. The Syndicate shall, 
thereupon, cause the protest to be printed 
and circulated to each member who was 
present at the meeting with a request 
that he will record a vote for three 
members of the Senate to form a Com- 
mittee to prepare a memorandum in sup- 
port of the resolution. The three mem- 
bers receiving the largest number of 
votes including the casting vote or votes 
of the Vice-Chancellor, if such be neces- 
sary, and who are willing to act, shall 
frame the memorandum accordingly, and 
the Syndicate shall submit the protest, 
and memorandum, together with a copy 
of the resolution, for the consideration 
and orders of the Governor-in-Couneil.” 

The next group of Regulations refers 
to convocations with which we are not- 
concerned, and the third group Nos. 87 
to 98 deal with the Syndicate. Regula- 
tion 96 enumerates certain powers of the 
Syndicate of which the following are 
material to the present case:—(idi) to 
nominate University Professors and Lecturers, 
to define their duties and fix their remu- 
neration and to report any such propos- 
ed arrangements to the Senate for its 
sanction; (wd) to draft such regulations 
as may, for time to time, be necessary, 
and to submit them to the Senate for 
approval, and (a) to make its own Stand- 
ing Orders and, subject to the Regula- 
tions of the University, to regulate the 
disposal of its own business. 

The general scheme of the Act and 
the Regulations to be framed would ap- 
pear to be this: that the Senate should 
be the Legislative and the Syndicate the . 
Executive Government of the University, 
the powers of the Senate being subject, 
in certain matters, to the control of the 
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Government, that the Senate should pass 
geveral rules in the form of Regulations 
under section 25 of the Ast of 1904 and 
that the Syndicate should deal with the 
administration of specifics matters and the 
application of the Regulations to them. 
16 is, I think, further clearly involved 
that the Syndicate should exercise its 
functions subject to and in conformity 
with the Regulations and from that, I 
think too, it necessarily follows that a 
proceeding of the Syndicate which is con- 
trary to the Regulations would be invalid 
and that the Syndicate cannot adopt 
measures or pass resalutions, or whatever 
else they may be termed, which would be in 
conflict with or effect a modification of 
the existing Regulations or bring about a 
result, such as by the Act is reserved 
to the’ Senate to effect by the passing of 


a Regulation. This, as I say, seems to 
be a clear deduction from the general 
scheme of the Act. As regards the 


limitation of the powers of the Syndi- 
cate, that can be put on an even surer, 
if narrower ground. The ‘proceedings of 
- the Syndicate are not subject to any 
sanction of Government. If the Syndi- 
sate had the power, of itself, to achieve 
the same result as may be achieved by 
Regulations under section 25 of the Act 
of 1904, the effect would be to nullify 
. the statutory mandate that such matters 
should be subject to the sanction of 
Government, 

“With ; these 


preliminary observations, 


I pass to the actual facts of the present- 


case, which are to be gathered from the 
affidavits and correspondence. What took 
place is fortunately free from doubt, and 
- the facts I am about to state were ad- 
mitted on both sides in the argument at 
the Bar. A meeting of the Senate was 
convened for the 3rd March 1916, when an 
agenda paper was circulated outlining the 
nature of the business to be transacted. 
Among the agenda was the following: 
‘IV. The Syndicate presents to the Senate 
for sanction, under Regulation 96 (275), the 
Standing Orders printed as Appendix A, 
relating to the appointment and duties of 
University Professors. Mr. Hunter will 
move that the sanction of the Senate be 
accorded to the arrangements embodied in 
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these Standing Orders.” Appendix A contains 
a list of provisions divided into two 
classes, one called “General” and the other 
“Special”. For present purposes I need 
only refer to No. 1 and No. 6 of the 
first group and No. B (1) of the second 
group. These respectively run as follows: — 
“General: University Professors shall be 
appointed by the Syndicate, subject to the 
confirmation of the Senate, and of His 
Excellency the Governor-in-Counci]. 6. A 
University Professor may be required not 
only to engage in the work of research, 
but also to deliver courses of lectures and 
conduct classes as fhe Syndicate may 
direct.” “Special, B I: The Professor of 
Comparative Philology shall be ea officio 
Chairman of the Board of Studies in 
Sanskrit, Uriya, Marathi, Burmese and 
Sinhalese.” Notice had been given by Mr. 
K. B. Ramanathan of certain amendments 
that he proposed to move, and these were 
printed in the agenda paper. When the 
meeting took place Mr. Hunter duly moved 
the motion standing in his name. The 
Vice-Chancellor, in the course of the debate, 
ruled that all the proposed amendments 
were out of order and that it was only 
competent to the meeting to accept or 
reject the “Standing Orders” in toto. He 
further added that the Standing Orders 
Special, BI, relating to the Professor of 
Comparative Philology appeared to be incon- 
sistent with Regulation 140 and announced 
that in consequence it was withdrawn by the 
Syndicate and he further ruled that, as 
that particular order was separable from 
the other orders relating to the Professor- 
ship of Comparative Philology, it was 
competent to the Syndicate to withdraw 
it. In the course of the ensuing discussion 
Mr. Justice Srinivasa Aiyangar made the 
suggestion that Standing Order No. 6 
(General) was inconsistent with the group 
of Regulations regarding the University 
Lectureships Nos. 392 to 399. The official 
minutes of the meeting, which by consent 
were placed before us, are so brief that 
it is not possible to say what his exact 
argument was, but from certain passages 
in the letters it would appear to have 
been to this effect. By Regulations 392 
and 393 the initiative of suggesting the 
courses of lectures to be delivered during 
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the academic year lies with the Beard of 
Studies: they are to be approved by the 
Syndicate and laid before the Senate. The 
effect of (eneral Standing Order No. 6 
would appear to be to transfer the initiative 
acd indeed the whole control of the matter 
to the Syndicate. He also seems to have 
pointed out that the practical inconvenience 
resulting would be to transfer the initia- 
tive of suggesting particnlar courses of 
lectnres to be given and the subjects with 
which they are to deal from the Boards 
of Faculties which consist of groups of 
experts on associated subjects to the 
Syndicate which, with regard to any given 
group of subjects, is not a body of experts 
at all. The Vice-Chancellor would appear 
to have ruled that there was no such 
inconsistency with the Regulations as was 
suggested. After further discussion, it was 
proposed by Mr. Govindaraghava Aiyar 
that the subject-matter of the new proposals 
should be referred for further consideration 
to a Committee, but this was lost by 37 
votes to 35. Subsequently the original 
proposals, with the exception of the one 
relating to the Professor of Comparative 
Philology which was withdrawn, were 
carried by a narrow majority. 


On the 10th of March the applicant 
Mr. Natesan forwarded to the Registrar 
of the University a protest against the 
passing of the Resolution moved by Mr. Mark 
Hunter at the meeting of the 3rd March. 
This protest was doxzbtless meant to be, 
and was understood by the Syndicate to 
be, put forward in accordance with Regula- 
tion 64. Among other matters, which it 
is unnecessary to discuss, it urged that 
the ruling of the Vice-Chancellor that no 
amendments should be moved to the 
Standing Orders was wrong and was also 
inconsistent with his later ruling that one 
`~ of the proposals embodied in the Standing 
Ordar could be withdrawn at the meeting 
by the Syndicate. In answer to this 
communication, on the 14th of March, the 
Registrar returned the protest on the 
ground that Regulation 64 provided only 
for protests against resolutions of the 
Senate and not for protests against rulings 
of the Vice-Chancellor. The letter (of the 
Registrar) continued: “The Syndicate, 
therefore, reguires that the paragraphs of 
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your protest calling in question the rulings 
of the Vice-Chancellor be deleted there- 
from before action can be taken under 
Regulation €4 in the direction of printing 
and circulating the protest to the Senate.” 
A further correspondence ensued, the general 


effect of which was that Mr. Natesan 
insisted that his protest was a protest 
against the resolution of the Senate 


and against nothing else, that he was at 
liberty to use such arguments against the 
resolution as he thought fit, that the 
functions of the Syndicate in forwarding 
his protest were purely ministerial and 
that it was not competent to that body to 
exercise a censorship* over the contents of 
his protest, while the Syndicate through 
their Registrar adhered to their attitude 
of refusing to forward the protest so long 
as it contained the matter to which they 
took exception. In the end Mr. Natesan 
applied to this Court and we have now to 
determine the rights of the parties. 


With some of the contentions raised, there 
is, I think, very little difficulty in dealing 
and I propose fo clear the ground by dis- 
posing of them at once. In the first 
place, the Advocate-(teneral reiterated the 
point taken by the Syndicate, namely, that 
this was not a protest against the resolu- 
tion of the Senate but against the ruling 
of the Vice-Chancellor; and he further 
urged that, even if this Court should think 
that the Syndicate took a wrong view of 
this matter, that body had a discretion 
which could not be over-ridden, provided it 
were exercised honestly and in good faith; 
I am unable to accede to either of these 
propositions. To my mind, the protest is 
a protest against the resolution and against 
nothing else; and any criticisms of the 
rulings of the Viee-Chancellor are advanced 
as a reason for Government’s withholding 
its sanction; the fact that such arguments 
are advanced does not seem to me toalter 
its character of a protest against the 
resolution. So far from having a discretion 
vested in them, the functions of the Syndi- 
cate under Regulation 64 appear to me to 
be purely ministerial. Of course that which | 
they have to forward must be a protest, © 
and they would doubtless be justified in 
refusing to forward something that was 
not a protest at all; eg. a bill of ex- 
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change, to take the illustration given by 
my learned brother in the course of the 
argoment, It may be also that if the 
protest contained grossly scandalous or 
indecent matter they would be justified in 
refusing to forward it, but that is purely 
an academic speculation which has no 
bearing on the present case. In my opi- 
nion, if the document is a protest against 
the resolution, the Syndicate must forward 
it asit stands, and if the Syndicate takes 
upon itself to.say that the given doeu- 
ment which purports to be such a protest, 
is in fact something else, it does so at 
its peril, If it is wrong in the opinion 
of this Court, I think this Court must 
compel it to exercise the functions east upon 
it by the Regulation. | 

It was next urged that the Syndicate 
or its members did not fall within section 
45 of the Specific “Relief Act, inasmuch 
as they did not fulfil the character of 
persons holding a public office. The Advo- 
cate. General referred to the definition of a 
public officer in section 1 (17) of the Civil 
Procedure Code and certain observations of 
Best, ©. J., in the case of Henley v. 
Mayor of Lyme (1). The Syndicate is a 
‘creature of Statute with certain duties im- 
posed upon it by Statute and those duties 
are to be carried ont for the benefit of 
the public at large (see the very wide 
words in the preamble to the Act of In- 
corporation), and especially for that portion 
of the public which desires to utilise the 
educational advantages of the University. 
Tt seems to me too plain for argument 
that where a Statute appoints a body of 
persons to carry out purposes of public 
benefit, the persons constituting such a body 
ipso facto become holders of a public cffice 
within the meaning of the section. It is 
not disputed that to hold otherwise would 
be to go contrary to a vast number of 
English decisions with regard to the writ 
of mandamus and that it would- also give 
the go-bye to the principle which, if not 
expressly enunciated, is underlying numerous 
decisions of the High Oourts both of 
Bombay and Calcutta. I am, therefore, of 
opinion that the Syndicate isa body amen- 


a” 
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(0. 8) C. P, 222; 80 R. R. 542; 3 Moo, & P. 278, 


INDIAN CASES. 


iva} 


ey 
e 


able to the jurisdiction of section 45 of 
the Specific Relief Act, if the other conditions 
for that relief are present, 

Tt is next argued by the Advocate-General 
that, even supposing that the obligation to 
perform this duty rested upon the Syndicate, 
there is no specifie right in the present 
petitioner to ask for the interference of the 
Court. That the existence of such a 
right is a necessary qualification in the 
applicant is clear. [See Reg. v. Lewisham 
Union (2).] The Advocate-General sought 
to paraphrase that doctrine into a very 
different proposition, namely, that the right 
must reside in the individual applicant and 
in no cne else, and that, if every member 
of the Senate had an equal interest with 
the applicant to see that the Regulations 
were obeyed, the requirements of the 
section were not fulfilled. That argument 
seems to me to be wholy fallacious, A 
right may be enjoyed in common with every 
subject of the Crown, but when itis infringed 
in the case cf an individual subject, there 
at oncearises in that individuala further 
right to seek the protéction of the Court 
to enforce such right. I entertain no doubt 
that Mr. Natesan, as the author of the 
rejected protest, had a specific right to ask 
that his protest should be sent to its proper 


.destination, and not the less so because any 


other member whose protest was rejected 
would havea similar right, or becanse the 
Senate as a whole may be said to bave an 
interest in the maintenance of the rights of 
one of its members, 

I now pass to the real] point of substance 
and difficulty in this case’ Regulation 64 
is the Regulation from which the ap- 
plicant derives his right, if it exists, to 
have his protest forwarded for the con- 
sideration of Government. Regulation 64 
purports to give a right of protest against 
any resolution of the Senate, and it could 
not, I think, be seriously contended that 
the proceedings of the 8rd of March did 
not at least amount to a resolution or a 
series of resolutions of the Senate. Regula- 
tion 64, like other Regulations of the 
University, is made under statutory authority 


(2) (1897) 1 Q. B. 498; 66 L. J. Q. B. 403; 76 L. T, 
$24; 45 W. R. 846; 61.5. P, 151. 
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and like Statutory Regulations or Statutory 
Bye-laws will only be valid in so far as it 
is consistent with the provisions and 
within the powers of the Statute under 
which it purports to be made. It is argued 
by the Advocate-General that, in order to 
render the Regulation valid, it is necessary 
to construe the word “resolution” in 
Regulation 6428 meaning a “ Regulation” 
in the sense conveyed by section 25 of the 
Act of 1904, ` He rests his contention upon 
this ground, that it is not competent for the 
framers of the Regulations to introduce into 
a Regulation a power to Governinent to 
pass orders or entertain appeals in matters 
other than those in regard to which powers 
are given to Government by Statute. The 
only functions of the Senate which are 
subjested to the sanction of Government by 
the Act are the functions exersised by them 
in passing Regulations under section 25 and 
certain functions regarding the affiliation 
and disaffiliation of Colleges. Accordingly, 
if Regulation 64 purports to subject other 
activities of the Senate to the sanction or 
supervision of the Government, it is obnoxious 
to the Statute in two ways: in the first 
place, it clothes the Government with an 
authority not vested in it by. the Statute; 
in the next, it would enable the Senate to 
cast upon a body other than itself functions 
which have been entrusted to it and to it 
only by the Statute, The rule with regard 
to judisial bodies is clearly enunciated in 
the case of Attorney-General v. Sillem 
(3), and I can see no distinotion in principle 
between giving a right of appeal to an 
executive and fo a judicial body. Nor ean 
I sea anything in the argument that the 
provision issaved by the fact that the body 
to which reference is to be made is Govern- 
ment. Ifthe Regulation had said that the 
protest was to be laid before the Chamber 
of Commerce no one would contend that it 
was intra vires, yet,if the Senate has the 
power to refer matters to Government 
withont the specific authorisation of the 
Act, I do not see why it should not refer 
them to any other body. I have, therefore, 
come to the sonclusion that the word 
“resolution” in Regulation 64 must be 

(3) (1864) 10 H. L. C. 704; 11 B. R. 1200; 4 N. R. 
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read asif ‘Regulation? was substituted for 
it or, what comes to the same thing, that 
Regulation 64, if and in so far as it purports 
to extend the right of protest to a resolution 
other than a Regulation under section 25 of 
the Act of 1904, or a resolution on any 
other matter requiring Government sanction, 
is ultra vires the Senate. 

The matter does not end there, for Mr. 
Ramaswami Aiyar for the applicants con- 
tends that, even if this view is accepted, 
what the Senate did on the 3rd of March 
was in faot to pass ‘Regulations’ within the 
meaning of section 25, and it is with this 
contention that the main and closest part 
of the argument was concerned. -To test 
this contention, let us see first exactly what 
happened. There is no manner of doubt 
that the Syndicate did not imagine them- 
selves to be framing Regulations “for 
the approval of the Senate ” under Regula- 
tion 96 (viċi); when they desired to 
propound Regulations for the approval of 
the Senate, they did so in terms. Numerous 
Regulations were put before this very 
meeting as “Regulations”, and were set 
out in the Agenda paper and described as 
“Regulations.” But the Syndicate called 
these proposals “Standing Orders” of the 
Syndicate, z.¢., rules to govern the Syndicate 
in its own business. That the term 
“Standing Orders” was a complete misnomer 
for proposals of this nature is obvious enough. 
They were concerned not with the proceedings 
at meetings of the Syndicate, but with the 
general government and constitution of the 
University. Indeed the members of the 
Syndicate themselves seem to have 
realised that the term .was a misnomer, 
for they submitted these proposals for 
the approval of the Senate; whereas 
the power to make their own Standing 
Orders [Regulation 96 (r)] is subject to 
mo such obligation. Moreover, the proposals 
were expressly stated to be brought forward 
under the provisions of Regulation 96 
(iit), whereby the Syndicate are empowered 
to define the duties of the University 
Professors and Lecturers and to report the 
proposed arrangements of that nature for 
the sanction of the Senate. Nevertheless, 
whatever confusion of nomenclature there 
may have been, it is, 1 think, incontroverti- 
ble that the Syndicate intended these 
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proposals, when sanctioned, to be something 
hinding upon the Syndicate and not upon 
the Senate or the University; to be, as 
it were, a bye-law or a set of bye-laws 
of the Syndicate. 

I now turn to the Vice-Chancellor, who 
presided at the meeting of the Senate, 
who, it is impossible not to remember, was 
an eg oficio member of the Syndicate, and 
who, as such, could hardly have failed to 
be cognisant of what the Syndicate imagined 
to be the trend of its own proposals. The 
first ruling he gave—I am not concerned 
now to enquire whether it was correat 
or the reverse—was, thatit was incompetent 
to entertain amendments to tbe proposals, 
but that they must be sanctioned or 
rejected zm toto as’ they stood. No one 
has suggested or could suggest that it was 
incompetent to members of the Senate to 
move amendments to Regulations proposed 
for its approval, and indeed at this very 
meeting amendments to Regulations were 
moved and discussed and voted upon. The 
ruling is only intelligible if regarded as 
a ruling that these were not Regulations 
of the Senate that were being considered, 
but were merely proceedings of a body 


other than the Senate, upon which it 
could set its seal or not as it chose. The 
Advocate-General lays stress upon this 


point, and it is no doubt of importance, 
that the Chairman of this meeting, ruling 
upon all points of order, cf which by 
Regulation 60 he is the sole judge, must 
be taken to have been ruling that the 
Senate was not then engaged in disoussing 
or approving anything that was or could 
eventuate in a Regulation within the 
meaning of section 25 of the Act. The 
next ruling of the Chairman—and once 
more I am not concerned to inquire whether 
it was right or wrong—makes the matter 
equally clear. He announced that the 
` Syndicate withdrew one of tbe proposed 
Standing Orders, because it was in conflict 
with Regulation 140. Nobody contends 
that when the Senate is msking Regula- 
tions, it has not the fullest power to 
modify or rescind any of its existing 
Regulations, though in all its other trans- 


actions if no doubt would be bound by. 


them. How the Syndicate managed the 
extraordinary feat of holding g meeting 


INDIAN OASES, 


835 


and coming to a determination during 
the actual progress ofa session of the 
Senate is not apparent, but the point 
made is that the Chairman’s ruling on 
this as well as on the other matter 
clearly involved the assumption and the 
decision that the Senate was not engaged 
in its function of making Regulations. 

I now pass to the only member of the 
Senate of whose attitude we have any 
record—Mr.Justice Srinivasa Aiyangar. His 
argument, whatever else it went to, clearly 
went to this; that some of the Syndicate's 
proposals were bad, why? Because they 
were in conflict with certain of the 
existing Regulations. His attitude, therefore, 
also clearly was that the meeting was 
not engaged in framing Regulations and 
consequently that its proceedings, if in 
conflict with the existing Regulations, 
would be invalid. The Chairman’s answer 
to his objection is again in the same 
strain. He thinks them not invalid or 
bad, again because in his (the Chairman’s) 
judgment the criticised proposals do not 
in fact conflict with the existing Regulations. 

Mr. Ramaswami Aiyar’s contention, as 
I understand it, is thiss— He says that all 
these proposals of the Syndicate are 
matters which can only be brought about 
by Regulations under section 25 of the Act. 
They are all general measures regulating 
the whole course of the University 
business, laying down in the widest terms 
what shall be done not in regard to 
particular persons or particular things or 
particular situations, but what shall be 
the general studies and duties of the 
holders of different chairs for the future. 
To make general dispositions of this nature 
is altogether outside the scope of the 
Syndicate’s power. These purposes, however, 
could be effected by means of Regulations 
approved by the Senate. What must be 
looked at is the substance of what was done 
and not the mere terminology used; and, in 
any case, that construction, if possible, 
must be put upon that which was done 
which will validate it on the principle, 
ut res majis valeat, quam pereat. What 
takes place when Regulations are passed? 
They are drafted by the Syndicate and 
submitted to the’ Senate for approval 
[Regulation 96 (oti) |. What else wag 
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done here, and what does ib matter that 
by purporting to act under Regulation 96 
Git) a few words have to be changed—for 
‘draft? you have -‘define,’ for ‘submit’? you 
have ‘report, for ‘Regulations’ you have 
‘arrangements, for ‘approval’ you have 
‘sanction’? The nature and substance of 
what was done is identically similar, and 
the result is that the seal of the Senate 
was set upon a body of “Rules,” to call 
them by a colourless term, which are of 
such a nature as not only to be aptly express- 
ed as ‘Regulations,’ but of such a nature 
that any attempt to bring them into opera- 
tion otherwise than as Regulations would be 
invalid and of no effect. 

In much of this argument there is undoubt- 
edly great foree. There is much to be 
said for the view that all the so-called 
Standing Orders are cf so generala nature 
as to be outside the province of the Syndicate 
and only competent to the legislative powers 
of the Senate to bring them into effect; 
but ib is not necessary to decide that, for 
itis conceded by the Advocate-General that 
one at least of these proposals is undoubtedly 
of that character. Still it does not follow 
that, because as transactions of the Syndicate 
they would be in whole or in part valid, 
they necessarily are to be regarded as invalid 
transactions of some other body. On the 
other hand there are cases in which a transac- 
tion, which though invalid as the proceedings 
of one body, may on adoption by another 
body become valid proceedings of that latter 
body. See the observations of James, L. dJ., 
in In re Dronfield Silkstone Coal Oompany 
(4): “If the’ transaction was ultra vires the 
directors, it was not ulira vires the Company, 
and having been confirmed by the Company, 
and the Company having acquiesced in it, and 
taken the benefit of it, it conld not now be 
questioned by the Company.” We were 
referred to a number of cases in which ques- 
tions of the validity of proceedings at meet- 
ings of English Limited Companies arose. 
In my opinion argumenis and analogies 
derived from these cases have to be applied 
to a different subject-matter with very great 
caution, for two main reasons; the first the 
general one, that when learned Judges are 
construing the words of a Statute, any 


(4) (1881) 17 Ch. D. 76 at p. 97; 501. J. Ch. 887; a 
Th T, 861; 29 W. R. 768. 
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principles they may enunciate, must be regard- 
ed with reference to the words of the Statute: 
the second, that an English Company has a 
highly specialised and differentiated machinery 
for exercising its various functions, itsordinary, 
special and extraordinary meetings and 
resolutions, a machinery which is quite 
peculiar to itself, and does not correspond 
at all to the machinery of the Madras 
University and its Senate. Nevertheless, 
guarding myself as best I can from being 
misled by false analogies, I think certain 
general principles can be extracted from the 
cases. The first is, that if a particular 
act must by Statuté be done at a particular 
kind of meeting, convened in a particular 
way, no meeting can do that act which is 
not a meeting of that particular kind or has 
not been convened in that particular way. 
Another is thatthe members cf the body 
must have notice of whatit is proposed to 
do at the meeting, or its proceedings will be 
invalid. Ordinarily it will be sufficient if 
they have notice of the substance of what 
is proposed | Ttessen v. Henderson (5), Torbock 
v. Lord Westbury (6)], unless the Statute in 
terms enacts that the notice must not only 
give the substance of what is proposed, but 
must call it by its statutory name, Mac Connell 
v. Prill and Oo. Ltt. (7). T lay especial 
stress on that decision, a decision by a learned 
Judge whose authority on such matters 
stands very high; because 1 think it is clear . 
from his judgment, that but for that express 
provision of the Statute, he would have held 
the notice good as conveying the substance 
of what was done. Indeed under the older. 
Act such notices had been held good. [See 
Inve Bridport Old Brewery Company (8), 
Stone v. City and Oounty Bank (9)], 


Applying these principles to the present 
case, what is the result? In the first place, 
there is no question here of a meeting of a 
particular kind, because the meetings of the 
Senate are allof one kind convened in the 


(5) (1899) 1 Gh 861;63 L. J. Ch. 353; 80 L. T. 483; 
47 W. R. 459; 6 Manson 340, 

(6) (1902) 2 Ch. 871; 71 L. J. Oh. 845; 87 L. T, 165 
51 W. R 133. 

(7) (1916 2 Oh. 57; 85 L. J. Oh. 674. 

18) 1867) 2 Ch. App. Cas. 191; 15 L. T. 648; 16. 
W. R. 291 i 
(9) (1877, 80 P. D. 282; 47 L. J. O. P, 681; 38 L, 
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same way, whatever the nature of the pro- 
ceedings. In the next place,and to my mind 
this ig .the most important consideration 
of all, not only does the Statute not say that 
the convening notice must describe what is 
to be proposed asa Regulation, but it does 
not even define anywhere what a Regulation 
is. In those circumstances I think we 
can only look at the substance of what 
was proposed and passed; and I think that 
a vote of the Senate purporting to affect. 
the regulating of matters within the scope 
of section 25 of the Act of 1904 must be 
held to bea Regulation within the meaning 
of that section and to require the sanction 
of Government, If the step in the argument 
be sound, it follows of necessity that Regula- 
tion 64 applies and that the applicant 
is entitled to have his protest submitted to 
Government. - ; 

The Advocate-General advanced one other 
argument, which has given me a good deal 
of trouble both at the hearing and since; 
it is based on the ruling of the Vice- 
Chancellor, His argument is to this effect: 
A ruling that yor mast aseept or reject 
a number of proposals en bloc is in effect a 
ruling that you cannot discuss or vote upon 
any oneofthem on its merits A Fellow 
cannot reject what he may regard as an 
undesirable proposal regarding the Professor 
of Comparative Philology, without also reject- 
ing what he may consider a statutory one 
regarding the Professor of Indian Economics. 
So that if itis held that what the Senate 
passed were Regulations, it passed them 
after discussion so crippled by the ruling as 
to bein reality no discussion at all, debarred 
from its right, or rather obstructed from its 
duty of serutinising each separate proposal on 
its merits, 

That the result is startling no one can 
deny, but Ido not think the contention can be 
puthigher thanan argumentum ab inconvententi. 
And, after all, the ‘inconvenience’ remains 
in any case; if the Advocate-General is 
right in saying that the Senate enacted 
matters which it never had the op- 
portunity of debating properly, that is equal- 
ly true whether you call that which it 
enacted ‘Regulation’ or anything else. But 
it is not necessary to have regard to such 
considerations; the answer to the difficulty 
was provided by the Advocate-General him- 
self in another portion of his argument, in 
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which he emphasised the finality of the 
Chairman’s rulings at all meetings of the 
Senate, [bt follows inevitably that no 
erroneous ruling of the Chairman can vitiate 
the proceedings of any meeting. I have 
had yet no answer which satisfies my mind, 
to the question which I pst to the learned 
Advocate-General during the argument, 
supposing these had been called “Regulations” 
eo nomine and had been put to the vote as 
such, could it be said that the ruling of the 
Chairman vitiated them? When the pro- 
ceedings of the Senate come up for confirma- 
tion by Government, the matter is altogether 
on a different footing; and it may be that 
if in any instance Government thought that 
a ruling of the Chairman had prevented 
any topic from being adequately discussed 
that would be a reason for withholding 
confirmation. But with that I have no 
concern, except for thisone purpose; I think 
it adds force to the applicant’s contention 
that a discussion of the nature and effect 
of the Chairman’s ruling was a permissible 
and relevant matter cf argument in his 
protest. 

I am, therefore, of opinionthat all the 
requirements exist enabling the applicant to 
call upon the Syndicate to carry ont the 
provisions of Rule 64. But the Advocate- 
General points out that our powers under 
the Act are discretionary, as they indubitably 
are,and asks us not to exercise them in 
favour of the present applicant, apparently 
on two grounds. The first is, that this is 
not a matter of any public importance; the 
second is, that to grant this Rule would be 
to encourage innumerable frivolous appli- 
cations of a similar nature in future. I 
know of nostandard or criterion whereby 
to measure what is or is not of publie 
importance; it is a question which every 
one must decide for himself in each particular 
case, and I can only say that this appears 
to meto bea matter of very considerable 
public importance. The topics dealt with 
by the resolutions were of vital educational 
interest, and the right of protest vested in 
the applicant was a right valuable to himself 
and to the University, As to the other 
argument, I must confess myself utterly 
unable to follow the reasoning which seeks 
to say that you must not give effect to a 
just claim because yon will encourage others 
to make unjust ones, The Rule must be 
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made absolute, and the order decreed as 
prayed. 

Re Mr. K. B. Ramanathan. 

This application stands on exactly the 
same footing as the one with which we 
have already dealt, and it is not suggested 
that there is any point of differentiation. 
The Rule in this also must be made absolute. 


Kumaraswant SASTRI, J.—This application 
arises out of the refusal by the Syndicate of 
the Madras University to forward to Govern- 
ment the protest of Mr. G. A. Natesan 
against a resolution of the Senate passed 
at a meeting held on the 38rd 
March 1916 concerning the appointment 
and duties of University Professors. It 
appears from tha agenda that one of the 
items of business was the presentation by 
the Syndicate to the Senate for sanction 
under Regulation 96 (di) the Standing 
Orders’ printed as -Appendis A to the 
agenda paper relating to the appointment 
and duties of University Professors, Mr. 
Mark Hunter was to move that the sanc- 
tion of the Senate be accorded to the 
arrangements embodied in those Standing 
Orders. Notice of amendment was 
by Mr. K. B. Ramanathan and some other 
Fellows of the University. Appendix A is 
divided into two parts, General and 
Special, the latter relating. to (A) Professor 
of Indian Economics, (B) Professor of Com- 
parative Philology, and (C) Professor of 
Indian History and Archeology. It appears 
from the Minutes. of the Proceedings that 
Mr. Mark Hunter proposed and Mr, 
Prendargast seconded that the sanction of 
the Senate be accorded to the arrangements 
embodied in the Standing Orders which 
were presented by the Syndicate to the 
Senate. After some discussion the Vice- 
Chancellor ruled that the amendments 
proposed by Mr. Ramanathan and others 
were out of order, but added that the 
Standing Order relating to the Professor 
of Comparative Philology being the ez officto 
Chairman of the Board of Studies was 
withdrawn by the Syndicate as inconsistent 
with the provisions of Regulation 140. 
It does not appear nor is if alleged 
before us that there was any meeting of 
the Syndicate which authorised the 
withdrawal of any of the propositions 
which they submitted for approval, On a 
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question being raised by one of the Fellows 
as to the power of the Syndicate to with- 
draw apy proposal at that stage, the Vice- 
Chancellor was of opinion that it was 
open to the Syndicate to withdraw the 
proposals as to the Chairmanship, as it 
was separate from the other proposals 
relating. to the Professorship of Com- 
parative Philology. These rulings were 
binding on the meeting and the effect of 
it was that they had either to accept 
or reject the suggestions of the Syndicate 


en bloc. After further discussion the pro- 
position was put to the meeting and 
carried. Mr. Natesan gave notice the 


next day of his intention to avail himself 
of the provisions of Regulation 64 and to 
protest against the resolution of the 
Senate. He subsequently and within the 
time Hmited by Regulation 64 sent in 
his protest. As it is contended that the 
protest is not really a protest but is 
merely an objection to the ruling of the 
Vice-Chancellor, it is necessary to set it 
out in detail. It runs as follows:— 


To 10th March 1916. 

The Registrar, A 

University of Madras. 
Sir, 

I send herewith my protest against the 
passing of the Fourth Resolution in the 
Agenda of the last Senate Meeting. I 
submit: (1) that the Honourable the Vice- 
Chancellor was wrong in his ruling that 
no amendments could be moved to the 
Standing Orders referred to and that the 
only alternative left to the Senate was to 
approve or reject them in toto, 


2. That the Vice-Chancellor was further 
wrong in allowing a part of the Standing 
Orders relating to the er oficio Chairman- 
ship of the Board of Studies in Sanskrit 
to be withdrawn and the remaining 
clauses to be retained. The ruling of the 
Vice-Chancellor in this respect is inconsistent 
with the ruling given with regard to Mr. 
K. B. Ramanathan’s amendment as ont ot 
order. 


3. That as pointed out by the Hon’ble 
Mr. Justice Srinivasa Aiyangar Avergal, 
the very Regulation 96 (7) under which 
the Resolution relating to the Standirg 
Orders was moyed, is contravened by the 
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provisions contained in the clauses requiring 
the University Professors to lecture on 
class-subjects. That 96 (zz) should be 
construed in the light of Regulaticns 391, 
392, 393 and 398 and that the Syndicate 
did not obtain the recommendations of the 
Boards of Studies concerned in respect of 
the lectures on Honours subjects. 

4, That the Standing Orders if approved 
of by the Government will lead to the 
absurd result of plasing the Dravidian 
readers under the control of the University 
Professor of Comparative Philology who 
cannot lay claim to,an adequate knowledge 
of any of the Dravidian languages; that 
Mr. Mark Hunter said at the meeting 
that the University Professor of Comparative 
Philology had undertaken the work ‘under 
great difficulties’ and that the Honourable 
Mr. Stone said in the course of the 
discussion on one of the amendments that 
if a period of two years more were to 
elapse, the said University Professor of 
Comparative Philology ‘might make 
improvements in the study of the Dravidian 
languages.’ 

5. That the Indian Professor of Sanskrit 
and Comparative Philology at the Presidency 
College, who could reasonably be expected 
to be thoroughly conversant with the Sans- 
krit language and literature in their various 
stages and aspects of development and con- 
versant with the required extent with the 
principles of Linguistic Science, is obviously 
competent to do the teaching work relative 
to Sanskrit and Sanskritic Philology. 


6. That under, the. arrangements made 
students in the Colleges in the city of Madras 
will get an undue advantage, and the in- 
terests of students in the Mofussil Colleges 
will be prejudicially affected. This aspect of 
the case was also pressed on the attention of 
the Senate by the Reverend Father Bertram 
of the St. Joseph’s College, Trichinopoly, 
and by others representing the Mofussil 
Colleges. 

7. That there is a great deal of unnecessary, 
unealled-for, and unjustifiable variation in 
language in the Clauses 4, 5 and 2 under 
A, B and O respectively. That several 
members of the Senate protested against 
making invidious distinctions between Uni- 
versity Professors in describing their functions 
and duties, i 
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8. That it is understood (the statement 
is made subject to correction) that the 
Standing Orders in question were discussed 
at a meeting of the Syndicate at which 
the Vice-Chancellor and the Hon’ble the 
Director were absent and that the Standing 
Orders were approved by avery narrow ma- 
jority, two Indian Members of the Syndicate 
voting against the same. 

9. That in the Senateitself the proposals 
were approved by only 37 to 35: and that 
there was considerable feeling over the result 
that a further motion to refer the matter 
back to the Syndicate was immediately moved 
but with the same result. 

(Sd.) G. A. Natesan. 


This protest was returned by the Registrar 
on the 14th March 1916 on the ground that 
Regulation 64 provides only for protests 
against resolutions of the Senate and not 
for protests against rulings of the Vice- 
Chancellor, that on points of order the 
Vice-Chancellor was the sole judge under 
Regulation 60 and that his rulings were not 
to be questioned. The Registrar also in- 
formed Mr. Natesan that the Syndicate 
required that the paragraphs of his protest 
ealling in question the rulings of the Vice- 
Chancellor should be deleted before action 
could be taken under Regulation 64. Objes- 
tion was also taken to the statement in 
paragraph 8 of. the protest as to what took 
place in the Syndicate and Mr. Natesan 
was asked to delete this paragraph also 
from his protest. On the 17th March 1916 
Mr. Natesan wrote back saying that he was 
unable to find any provision either in the 
Act or in the Regulations which empowered 
the Syndicate to call on him to make altera- 
tions, but that he was prepared to correct 
any misstatements of fasts to which his 
attention might be drawn by the Syndicate. 
He re-submitted the protest and requested 
that further action might be taken under 
Regulation 64. On the 22nd Marsh the 
Registrar of the University wrote to Mr. 
Natesan informing him that he was directed 
to state that the Syndicate was not required 
or authorised to circulate protests against 
rulings of the Vice-Chancellor and was not 
prepared to do so. Mr. Natesan wrote 
back on the 26th March, pointing ont that 
he was not objecting to the ruling of the 
Vice-Chancellor but tothe resolution of the 
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Senate, that the Syndicate had no power 
under Regulation 6-4 to withhold the protest 
and that if the Syndicate persisted in the action 
he would be compelled to take steps to 
vindicate his own rights and those of the 
Senate. To this letter a reply was sent by 
Mr. Dewsbury on the 29th March stating 
that his letter of the 26th March had been 
considered by the Syndicate and recorded. 
Mr. Natesan on the 4th Aprilagain wrote 
to the Registrar stating that the action of 
the Syndicate was (to use his words) “‘illegal, 
high-handed and a gross encroachment on 
the rights of Fellows,” that he was not 
prepared tc let the matter rest there and 
that he would take all steps “to make the 
Syndicate realise that they cannot trifle with 
the rights of the Senate in any manner.” 
The Registrar on the 6th April sent a reply 
to Mr. Natesan stating that hia letter had 
been considéred and recorded. Thereupon 
Mr. Natesan presented the present applica- 
tion and obtained a Rule under seztion 45 
of the Specific Relief Act. 


The facts set ont by Mr. Natesan in his 
affidavit have not been controverted but 
various legal objections have been taken in 
the affidavit of the Registrar of the Uni- 
versity as to the maintainability of the ap- 
plication. The grounds taken are:— 

1. that the Syndicate is not a Corpora- 
tion and that the application under section 
45 of the Specific Relief Act isnot com- 
petent: 

2. that Regulation 64 of the University 
Regulations affords no absolute legal right, 
as it only applies to the internal manage- 
ment of the affairs of the University and 
that the applicant has no personal right 
which has been injured: . 

3. that the application being to compel 
the Syndicate to circulate the protest to 
the’ members of the Senate who were 
present at the meeting and several of 
-whom were resident in the Mofussil and 
outside the local limits of the Ordinary 
Original Civil Jurisdiction of this Court, it 
was a matter where the act would not be 
done or forborne within the local limits: 

4, that the applicant has other specific 
and adequate legal remedies in ‘that he can 
` present a petition to the Government direct 
or move the Senate to annul the decision of 
„the Syndicate complained of, or move the 
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Senate to rescind or modify the original 
resolution or bring an action to set aside 
the resolution if it were ultra vires: E 

5. that the relief sought is not complete 
as the Senato bas power to overrule or 
modify Regulation 64 or to confirm the 
decision of the Syndicate, whichis under 
the control of the Senate: 

6. that the Syndicate had the right to 
decide and decided that the protest was 
not a protest against the resolution of the 
Senate but was a protest against the 
ruling of the Vice-Chancellor: 

7, that as the ruling of the Chairman 
on points of order was conclusive, neither 
the Government nor this Court could enter- 
tain any appeal against the ruling: 

8. that the Syndicate was not bound 
to circulate any protest irrespective of its 
form and contents and that having a 
discretion and having exercised it, it could 
not be questioned by any Courts: 

9, that Regulation 64 applies only to 
any resolution of the Senate which requires 
the sanstion of the Government to become 
a Regulation; and 

10. that the resolution in question in 
substance merely recorded the sanction ac- 
sorded by the Senate under Regulation 
96 (iii), and that it does not require any 
sanction of the Government but was within 
the compstence of the Senate under the 
old and new Universities Acts, 


Before dealing with these objections, it is 
necessary to consider the provisions of 
the Universities. Acts of 157 and 1904 
in so far as they relate to the matters in 


“controversy. The Universities Act of 1857 


constituted the Chancellor, Vice-Chancellor 
and the Fellows of the University a 
‘Body Corporate “for the better encouragé= 
ment of Her Majesty’s subjects of all classes 
and denominations within the Presidency 
of Fort St. George and other parts of 
India in the pursuit of a regular and 
liberal course of education, and the Univer 
sity was established for the purpose of ascer- 
taining by means of examinations thé 
persons who have acquired proficiency in 
different branches of Literature, Ssience 
and Art, and rewarding them by aéide: 
mical degrees as evidence of their respective 
attainments and marks of honour propor- 
tioned thereto,’ Section 8 of the Act 
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vested inthe Chancellor, Vice-Chancellor 
and Fellows the entire management of, and 
superintendence over, tbe affairs, concerns 
and property of the University and autho- 
rised them to act in such manner as 
appeared to them best caleulated to pro- 
mote the purposes intended by the Uni- 
versity. The Universities Act of 1904 
increased the scope and functions of the 
old University but restricted its freedom 
of action by bringing it under the control 
of the Government in respect of the several 
important matters. Under section 3 of 
the Act of 1904 the University was deem- 
ed to have been incorporated for the pur- 
pose, inter alia, of making provision for the 


instruction of students with power to appoint 


University Professors and Lecturers. Secticn 
15 of the Act vests the executive government 
of the University in the Vice-Chancellor, the 
Director of Public Instruction and not less 
than seven or more than fifteen Fellows elect- 
ed in a manner provided by the Regula- 
tions, Section 25 of the Act enables the 
Senate with the sanction of the Govern- 
ment to make Regulations consistent with 
the present Act and the Act of Incorpo- 
ration (as amended by the present Act) to 
provide for all matters relating to the 
University. The section goes on to state 
a number of matters as to which Regula- 
tions could be made, but thisis without 
prejudice to the generality of the powers 
given by section 25. In pursaance of section 
25, Regulations were made and sanctioned 
which deal with various matters sonsern- 


ing the internal management of the Univer- . 


sity. Regulation 64 provides that any 
member intending to protest against a 
resolution of the Sendte should give notice 
in writing of his intention tothe Registrar 
within forty-eighé hours from the date of 
the meeting at which the resolution was 
passed and within one week from such 
date lodge his protest with the Registrar. 


The Syndicate is thereupon directed to 
cause the protest to be printed and circulated 
to each member who was present at the 
meeting, with a request that he will record a 
vote for three members of the Senate to form 
a Committee to prepare a memorandum in 


support of the resolution, and the Syndicate . 


has to submit the protest and memorandum 
together with a copy of the resolution for a 


INDIAN OASES. 


861 


consideration and orders of the Governor-in- 
Council. Regulations 87 to 98 relate to the 
powers and duties of the Syndicate. It is 
only necessary for the purpose of this ap- 
plication to referto Regulation 96, clauses 
(iii), (viii) and (ie). Clause (iii) gives 
the Syndicate power to nominate University 
Professors and Lecturers, to define their 
duties and fix their remuneration, and to 
reportany such proposed arrangements to 
the Senate for its sanction. Clause (viz?) 
empowers the Syndicate to draft such Regula- 
tions as may from time to time be necessary 
and to submit them to the Senate for appro- 
val, and clause (ir) empowers it to make 
its own Standing Orders and, subject to the 
regulations of the University, to regulate the 
disposal of its own business. 

It will (hus be seen that the scheme of the 
Act is to vest in the Senate power to make 
rules dealing with general matters and to 
leave it to the Syndicate to apply the general 
rules framed by the Senate to the facts and 
exigencies of each particular case. In some 
matters, however, Regulations 95 and 96 give 
the Syndicate exclusive powers uncontrolled 
by the Fellows. 


The first objection taken by the Advocate- 
General relates to the form of the applica- 
tion. It is contended that the Syndicate is 
not a Body Corporate although the Senate is 
one and that the petitioner should have 
proceeded, if at all, against the Senate. It is 
also contended thatif be has any remedy 
against the Syndicate, he must proceed 
against each of the members composing the 
Syndicate individually and serve them indivi- 
dually and not through the Registrar of the 
University. As 1 have already pointed ont, 
section 15 of the Universities Act vests the 
executive government ina body of persons 
called the Syndicate. The whole body is to 
act under Regulation 64. Though in respect 
of a great many matters the Syndicate can 
only act under the orders or with the sanc- 
tion of the Senate, there are other matters in 
which they have independent powers or the 
sole right of initiative. Regulation 64 directs 
the duties to be done by the Syndicate and 
gives the Senate no powers. It cannot 
be said that as regards the latter claas of 
cases the Syndicate is the agent of the 
Senate, nor is there any cause of action against 
the Senate as a body for the simplo 
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reason that it has no daty to perform 
under Regulation 64, There is, so far as I 
can gee, nothing to prevent a mandamus 
being directed to the Syndicate as the 
executive body constituted by the Act. The 
practice in English Courts seems to be 
that where the application is to compel 
some public officer or body tc perform a 
public duty, the persons are not named 
but are proceeded against under their 
official title. For example, writs of manda- 
mus have been issued to Justices of a 
County, inhabitants of a Parish, Church- 
wardens, Overseers, inhabitants, and bailiffs 
of a town, the Keepers of the Common 
Seal of a University, the Assessment 
Committee of a borongh, the Registrar of the 
British Pharmaceutical Society, ete. There 
has been, so far as I can see, no objection 
taken in any of the reported cases on the 
ground that except inthe case of Corpora- 
tions, all other public bodies should be pro- 
ceeded against in the individual names cf 
the members composing them. 

In the case of public duties to be performed 
by persons holding public offices, it is clear 
that the mandamus will bind and can be 
served on the successor-in- office of the person 
who refused to perform his duties and I am 
of opinion that where persons holding the 
office are a statutory body fluctuating from 
time to time and-who bear an offisial designa- 
tion given to them by Statute, the proper 
course is for the proceedings to be instituted 
against the body in its official designation 
and not -against each of such persons 
individually. So far as the authorities in 
. India go, there afe a number of cases where 
proceedings have been taken against a 
statutory body in its official name when the 
body was proceeded against by way of man- 
damus {see In the matter of Rudra Narain Roy 
(10), In the matter of Purno Ohunder Dutt(11) 
and Board of Hxaminers v. Prabash Chandra 
Roy (12)], The Rule in the above cases was 
obtained against the members of the Board 
of Examiners of the Pleadership and 
Muktyarship and Attorneys Examinations. 
In the present case appearance has been 


(10) 28 O. 479. 

(11) 85 ©. 915; 12 C. W. N. 873; 4 M. L. T. 167. 

(12) 18 Ind. Cas. 527; 40 ©. 585; 17 C, L. J. 354; 17 
©. W. N. 1225, 
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entered by the members of the Syndicate 
and it is not suggested that there has 
been any hardship or prejudice. The objec- 
tion is purely technical and can, if necessary, 
be easily eured by a formal amendment. I 
do not think that the objection is fatal to 
the application. 

It is next contended that the members 
of the Syndicate of the Madras University 
are not “persons holding a public office” 
within the meaning of section 47 of the 
Specific Relief Act and that the remedy; if 
any, is against the Senate. Although tbe- 
word ‘public servant? bad been defined in 
some Acts (for example: the Civil Procedure 
Code and the Indian Penal Code), there is 
no definition of the word in the General 
Clauses Act. “Public office,’ I take it, 
means any office created by the legislative 
or other lawful authority for the purpose of 
discharging functions which affect the 
public generally or any particular section 
thereof. The Universities Act created a 
publio body to carry ont certain defined 
public objects. It created a Corporation 
vested with powers to carry out various 
objects for which the University was created. 
As part of the machinery and for the better 
carrying out of the public objects contem- 
plated by the Statute, it has by section 15 
constituted a body of persons called the 
Syndicate in whom is vested the executive 
government of the University. I find it 
difficult to see why the members of a statutory 
body so constituted are not persons holding 
a public office. The word “person” in the 
General Clauses Act of 1868, which was in 
forze at the date of the passing of the 
Spesific Relief Act, is defined as “including 
any company or association or body of in- 
dividuals, whether incorporated or not: so 
that the words “person holding a public 
office” in section 45 would also include a 
body of persons holding that office, even 
though that body has not been incorporated 
or constituted a Body Corporate. 


It is argaed by the Advocate-General 
that the definition in the Civil Procedure 
Code affords a valuable guide in construing 
section 45 of the Specific Relief Act, and 
that one important test would be whether 
the person holding a public office receives 
any emoluments. Reference was also made to 
Henley vy. Mayor of Lyme (1), where Best, O, J., 
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was ofopinion that every one who was appoint- 
ed to discharge a publie duty and received 
compensation in whatever shape, whether 
from the Crown or otherwise, was a public 
officer. This definition is not exhaustive. 
Courts in England have issued a mandamus 
against Poor Law Guardians, Town Council- 


lors, Churchwardens, and other purely 
honorary public officers. There is, so far as 
I can see, nothing to prevent a person 


from undertaking public duties without 
receipt of emoluments. The test is, not 
whether a man receives any emoluments, 
but the nature of the acts to perform which 
he is appointed or, which be is legally liable 
to perform. Neither the Civil Procedure 
Code nor the Penal Code are in part materia 
with the Specific Relief Actand I do not think 
the definition there given for certain specific 
purposes in connection with the provisions of 
those Codes can be taken as a general and 
authoritative definition of the term ‘public 
servant.’ 

As regards the argument that tke Senate 
should be proceeded against and not the 
Syndicate, it is clear from Regulation 64 
that it is the Syndicate and not the Senate 
which is to perform the functions specified in 
the Regulation. When a smaller body is 
constituted from out of the members of a 
larger body and certain specific functions are 
allotted to it either by Statute or by Regula- 
tions having the force of law, a party aggriev- 
ed by any act of the smaller body, which act 
is within its special competence, cannot pro- 
seed against the larger body [Bhola Ram 
Ohowdhry v, Corporation of Calcutta (13)]. 


The next contention is that the present 
application is only to enforce a duty imposed 
by Regulation 64and that the duty is not 
one under “any law for the time being in 
force,” as required by section 45 of the 
Spesific Relief Act. The question is whe- 
ther the Regulations framed under the 
Universities Act can be said to be “laws for 
the time being in force” within the menning 
of section 45 of the Specitic Relief Act. The 
Universities Act provides for Regulations 
being made as to matters not specifically dealt 
with by the Act. It sets outthe objects for 
which the Body Corporate has been establish- 
ed by the Legislature and suction 25 empowers 


(18) 3 Ind. Cas, 841; 36 C. 671; 18 C. W. 740; BM. 
L, T., 261, 
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the Senate with the sanction of the Govern- 
ment to make Regulations consistent with the 
Acts of 1857 and 1904 to provide for all 
matters relating to the Guiversity, It is not 
disputed that Regulations were duly made 
and sanctioned by the Governor.in-Counci! as 
required by the Universities Act of 1904. I 
am of opinion that the Regulations must be 
read as supplementing the Act, being of the 
nature of what has been called subordinate or 
delegated legislation. The effect of the regu- 
lations made in pursuance of thy powers 
conferred by the Acts of Legislature has 
been considered in numerous cases and 
the result of the authorities is, in my opinion, 
to give the rules or regulations made under 
statutory power the same validity and 
binding force as the sections of the principal 
enactment. In Hopkins v. Mayor etc. of 
Swansew (14), the question arose as to the 
validity of certain bye-laws made by the 
Corporation. Lord Abinger, ©. B., was of 
opinion that the bye-laws had the same 
effect within its limits and with respect 
to the persons upon whom it lawfully 
operates as an Act of Parliament has upon 
the subjects at large. In Wellingale v. Norris 
(lb) the binding force of regulations made 
under a Statute was considered and discussed 
and it was held that where a Statute enables 
an authoriy to make regulations, a breach of 
the regulations so made under the Act 
becomes for the purpose of obedience or 
disobedience a provision of the Act. Lord 
Alverstone, CO. J , observed: “If it be said that 
a regulation is nota provision of an Act, I 
am of opinion that Reg. v. Walker (16) is an 
authority against the proposition. I should 
certainly have been prepared to hold apart 
from authority that where a Statute enables 
an authority to make regulations, a regula- 
tion made under the Act becomes for the 
purpose of obedience or disobedience a 
provision of the Act.” Mr. Justice Bingham 
and Mr. Justice Walton were of opinion that 
to break a regulation made under the 
authority of a Statute is to break the Statute 


itself. In In re Langlois and Biden (17) 

£14) (1889) 4 M. & W. 621; 150 E. R. 1669; 8 L.J 
Ex. 121; 51 R. R. 739, 

(15) (1909) 1 K. B. 67; 78 L.J. K. B. 69; 99 L. T 
830; 72 J. P. 495; 7 L. Q. R. 76; 25 T.L. R. 19; 21 
Cox. C. C. 781. 

(16) (1875) 10 Q. B. 355; 44 L. J. M. C. 169; 38 L, 
T. 167; 18 Cox. C. C. 94. 

(17) (1891) 1 Q. B. 349; 60 L. J. Q. B. 123; 63 L. T, 
816; 39 W. R. 181, 
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Lord Esher considered that the rules 
made as to costs in County Courts under 
the provisions of the Connty Courts Act, 
5] and 52 Vic, Ch. 43, had statutory 
force and that the Acts and the rules should 
be considered as one enactment. In Kruse 
v. Jchnson (18) Lord Russell was of opinion 
that bye-laws if validly made have the 
force of law within the sphere of their 
legitimate . operation. So far as the Indian 


‘authorities go, there is ample ground for 


holding that bye-laws or regulations can 
be enforced by a writ of mandamus. In 
Narendra Nath Basu vy. Stephenson (19) the 


object of the mandamus was to enforce rules- 


made under the Medicial Registration Act, 
In Inthe matter of Rudra Narain Roy (10), In 
the matter of Purno Chander Dutt (11) and 
Board of Exuminers v, Prebash Ohandra Roy 
(12) the object of the mandamus was to enforce 
rules made under the Legal Practitioners 
Act as to the examination and admission 
of Muktyars. I can find no authority for 
limiting the meaning of the words “law 
for the time being in force” to Acts 
passed by the Legislature so as to exclude 
rules and regulation or. bye-laws made 
under powers specially reserved in legislative 
enactments, 


As regards the contention that the 
protest of “Mr, Natesan was only a 
protest against the ruling of the Vice-Chan- 
cellor and that the Syndicate had a 
diseretion to’ withhold the protest or direct 
amendments, I am of opinion that the 
protest which has been set out in detail 
is both in form „and substance a protest 
against the resolution of the Senate Mr. 
Natesan no doubt calls in question the 
ruling of the Vice-Chancellor, but the 
arguments by which he seeks to strengthen 
his contention cannot alter the nature of 
the document, He begins by stating that 
the document which he sends was a 
protest against the passing of the 
resolution and there can be little doubt 
that he was acting under the provisions 
of Regulation 64, his object being not to 
get a reversal of the ruling of the Vice- 
Chancellor from the Government but 


(18) (1898) 2 Q.B. 91; 67 L J. Q. B. 782; 78 L. T. 
647; 46 W, R. 630; 62 J. P. 464; 14 T. L. R.416, > 
, (19) 31 Ind, Cas. 618; 19 0. W. N. 129, 
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resolution of the Senate 
from receiving its sanction and thereby 
becoming a valid Regulation. I find it 
difficult to see how the protest can be 
said to be a mere protest against the ruling 
of the Vice-Chancellor, 


It has been argued that itis not open to 
any member who protests against a resolution 
of the Senate to strengthen hiscase by 
venturing todissent from the ruling of the 
Chairman, even though such ruling might 
have materially affected the discussion of the 
matter in hand by withdrawing relevant and 
material questions from the consideration of 
the meeting. It is no doybt true that under 
Regulation 60, the Chairman was to be the 
sole judge on any point of order and that 
under the general law rulings of the Chair- 
man are binding and conclusive so far as the 
meeting over which he presides is concerned. 


to prevent the 


“I ean find no authority for the proposition 


that a resolution passed at a previous meeting” 
cannot be set aside by the general body 
which composed it ina subsequent meeting 
on the ground that the ruling of the Chair- 
man of the previous meeting was erroneous. 
Henderson v. Bank of Australasia (20) is against 
the contention raised. Where sanction of the 
Executive Government is necessary for the 
purpose of giving validity to resolutions 
passed by a Corporation, it is certainly 
competent to the Government to consider 
the allegations made by the dissenting mem- 
bers of the publie body as to what took 
place at the meeting and to withhold as- 
sent, if it should think that an erroneous 
decision was arrived ‘at by the majority 
in consequence of relevant and material 
amendments being ruled out by the Chair- 
man. As regards the discretion of the 
Syndicate to withhold the protest or to de- 
mand its amendment, I am of opinion that 
Regulation 64 gives no such discretion, 
Regulation 64 gives an absolute right to 
every Fellow of the Senate to protest against 
any resolution passed by the Senate. The 
duties of the Syndicate in the matter are 
purely executive. It is only a body which 
has to forward the protest to the Govern- 
ment with the memorandum representing 
the opposite point of view. Regulation 64 


(20) (1899) 45 Ch. D. 380; 59 L. J. Uh, 794; 2 Maz, 
OL, 
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neither constitutes ita judicial nora quasi- 
judicial body and it is difficult to see what 
right the Syndicate has to dictate to any 
Fellow what his protest should contain or 
what it should omit. There is no discretion 
vested by Regulation 64 in the Syndicate. 

It is argued by the Advocate-General 
that the Syndicate has the inherent power of 
refusing to send up protests which contain 
blasphemous, scandalous or highly defamatory 
watter. As there is not a scintilla of a 
suggestion in the present case that the 
protest sent in by Mr. Natesan contains any 
such matter, it is unnecessary to consider 
whether under Regulation 64, the Syndicate 
has even that power. Very probably it 
has. As regards the argument that the 
Syndicate may lay itself open to an action 
for defamation, all Ican say is that there 
will be ample privilege if a statutory body 
acting in obedience to a Statute does some- 
thing which might ofherwise be actionable. 
It is no doubt true that where a public body 
has a discretion which it exercises bona fide, 
the Court in an application for mandamus 
would xot constitute itself an appellate 
authority and go into nice questions as to 
the soundness or otherwise of the exercise 
of the discretion by the public body com- 
plained against. The case is, however, 
different where a public body erroneously 
assumes that it has a discretion which it 
does not possessin law and then seeks to 
defend an application for mandamus on the 
ground that it has exercised a discretion 
which Courts ought not to review. I am 
of opinion that so far as the facts of the 
present case go, the Syndicate had no power 
to require Mr. Natesan to omit or add 
anything to his protest and that their duty 
was to have received the protest-and proceed- 
ed under Regulation 64 and forwarded it 
and the memorandum, drawn up by three 
members elected by the Senate, in favour 
of the proposition to the Government for 
their orders. 


As . regards the contention that Mr. 
Natesan has got other adequate legal remedy, 
I find it difficult to see what other adequate 
legal remedy he has. It is well settled 
. by a series of decisions that where a Cor- 
poration or public body has a statutory 
duty of a public nature towards another 
-person, a mandamus will lie to compel its 
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performance at the suit of any person 
aggrieved by the refusal to perform the 
duty, unless there is another remedy “equally 
convenient, speedy, beneficial and effectual” 
as the mandamus and that by remedy is 
meant, not a remedy by act of the party, 
but remedium juris or “ some specific legal 
remedy or a legal right.” I need only refer to 
In re Barlow (21), R. v. Archbishop of 
Canterbury (22), Reg. v. Leicester Guardians 
(23), Reg. v. Price (24), Reg. v. Thomas (25) 
and In re Nathan (26). 

In the present case the alternative 
remedies suggested are, (1) a petition to 
the Government direct; (2) a motion in 
the Senate to annul the decision of the 
Syndizate complained of or to rescind or 
modify the original resolution, or (3) an 
action to set aside the resolution if it were 
ultra vires. 

As regards petitioning the Government 
direct, it is difficult to see how it can afford 
any adequate remedy. Reference was made 
by the Advocate-General to the remedy by 
way of petition of right as affording an 
analogy. It has no doubt been held in 
England that Courts will not issue a 
mandamus in cases where the party could 
submit a petition of right, but ‘there is no 
analogy between a petition of right in 
England: and a petition which every subject 
in India is, under the rules framed by the 
Government, permitted to present. The 
fiat on a petition of right is granted “as a 
matter of invariable grace by the Crown 
whenever there is a shadow of claim, it 
being the constitutional duty of the Attorney- 
General not to advise a ‘refusal of the fiat 
unless the claim is frivolous.” In re Nathan 
(26). The procedure is. governed by the 
Petition of Right Act of 1860 (23 and 24 
Vie. Ch. 34). i 

A motion in the Senate will not carry 
with it the - necessary consequences of a 
reversal of the Syndicate’s order, as it is 
open to the majority of the Senate to 
(21) ear 30 L. J. Q. B. 271; 5 L. T, 289. ` i 
(22) (1812) 16 East 117 at p. 186; 104 E. R. 789; 13 
R. R. 409. ` : 

(23) (1899) 2 Q. B. 632; 68 D. J. Q. B. 945; 81 L. T. 
659: 15 T. L. R. 511. í 

(24) (1871) 6 Q. B. Cas. 411; 24 L. T. 387. i 

(25) (1892) 1 Q. B. D. 426; 61 L. JT. M. ©. 141; 66 
L. T. 289; 40 W. R. 418; 56 J. P. 151. 


(26) (1884) 12 Q. B. D. 461; 53 L. J. Q. B. 229; 5 
L. T. 46; 32 W, R. 543; 48 J. P. 452, 
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resolve, not to act in the matter. The 
remedies are not legal remedies and no 
authority has been cited for the proposition 
that a-mandamus will not lie because it 
is open to the Public Body to change its 
mind ona petition by a party or in another 
meeting. As the resolution of the Senate 
is not ultra vires no suit will He to set it 
aside. - 

. With regard to the objection in paragraph 
No. 7 of the counter-affidavit, it is difficult to 
see how the fact that the Senate has power to 
overrule or modify Regulation 64 can have 
any bearing on the present case. Every 
Statute or rule is capable of mudification 
but that contingency is no ground for 
refusing relief toa person under a Statute 
or rule in force on the date of the applica- 
tion and trial. 

As regards the objection that Mr. Natesan 
has no personal interest which has been 
‘injured. by the omission complained of, Iam 
of opinion that Regulation 64 which confers 
on every member of the Senate a right of 
appeal against resolutions passed by the 
Senate confers on the member, seeking to 
exercise the right, a special right which he 
can enforce. I doubt very much whether 
it is open to any other member of the 
Senáte to insist on the protest of Mr. 
Natesan being sent up, should Mr. Natesan 
resolve not to proceed with the matter any 
further. The rule of law that no person 
can institute proceedings in respect of 
wrongful acts ofa public nature which do 
not specially affect himself does not apply 
to cases where there is a distinct private 
injury separable from the wrong to the 
public. 

I shall now deal with the objection that 
Regulation 64, though in terms applicable 
to all resolutions, should be confined only 
to. the resolutions of the Senate which 
require the sanction of the Government to 
become valid Regulations and thatas the 
resolutions in question in substance merely 
record the sanction of the Senate under 
Regulation 96 (272), the arrangements propos- 
ed by the Syndicate do not require the 
sanction of the Government and so do not 
come within Regulation 64. 

Section 25 provides that the Senate may, 
with the. sanction of the Government, make 
regulations consistent with the Act of Incor- 
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poration and with the Act of 1904 to 
provide for all matters relating to the 
University. It is clear from the section 
that whenever a new Regulation has to be 
made oran existing Regulation has to be 
altered, the sanction of the Government 
is a condition precedent to its validity. The 
approval of the Regulations by the Governor- 
in-Council would not give them validity 
if not otherwise legal. Their validity has 
to be determined by Courts when they are 
properly brought before them [ Krusé v. 
Johnson (18)]. Other cases are provided for 
by the Act where fhe sanction of the 
Government has to be obtained, for example, 
affiliation or disaffiliation of colleges. 
There is nothing in the Act which requires 
the sanction of the Government except in 
cases where the sanction is specifically stated 
as being required. In matters falling 
outeide the scope of the provisions requiring 
sanction, the Senate is an autonomous body 
having full powers of action so long as it 
confines itself within the scope indicated by. 
the Acts. Section 8 of the Act of 1857 
vests in the Chancellor, Vice-Chancellor 
and Fellows the entire management of, and 
superintendence over, the affairs and concerns 
of the University and except where specific 
limitations are imposed, they are empowered 
to actin such’ manner as may appear to 
them best calculated to promote the purpose 
intended by tbe University. Section 4 of 
the Act of 1904 provides that all the duties 
and liabilities imposed upon the University 
and the powers conferred by the Act of 
1857 upon the Senate shall be vested in 
and exercised by the Senate constituted by 
the Act of 1904. Although under the 
principal Act the Governor-in-Council has 
power of interference only in certain matters, 
Regulation 64 framed under the Act gives 
the Governor-in-Council power to pass 
orders in respect of every resolution of the 
Senate where any Fellow protests against 
the resolution. I am of opinion that 
Regulation 64, in so far as it purports to 
vest any power in the Government regarding 
resolutions of the Senate not amounting to 
Regulations under section 25 of the Act or 
any resolution of the Senate over which a 
special power of interference is not conferred 
by the Act, is ultra vires. No doubt section 
25 of the Act gives power to the Senate to” 
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make Regulations in respect ofall matters 
relating to the University so long as the 
Regulations are not inconsistent with the 
Aot. Itis argued that there is no incon- 
sistency with the Ast where the Senate with 


the concurrence of the Government resolves 


that in cases where there 
dissentient member or any resolution 
of the Senate, the right of ultimate 
decision shall vest not in the Senate but 
in the Government and that there is 


is a single 


nothing in the Act to render Regulation 
64 illegal. I am of opinion that where 
a Statute expressly or by implication 


leaves the determination of certain matters 
to the Body Corporate created by it, it has 
no power to delegate its authority on matters 
within its competence to a third person. 

The next question is whether the proceed- 
ings of the Senate complained of against 
by Mr. Natesan are Regulations which 
require the sanction of the Government. 
It is coneeded in this case that, if 
any one of the matters dealt with by 
the resolution of the Senate protested 
against is a Regulation or a- matter for 
which the sanction of the Government is 
necessary, Regulation 64 would in terms 
apply to it. The word “Regulation” has 
not: been defined either in the Universities 
Act or the General Clauses Act or, so far 
as I can see, in any of the Acts of the 
Indian Legislature. The word is defined 
in the Century Dictionary as “a rule or 
order prescribed by a superior or competent 
authority as to the actions of those under 
his control;” and also as “a rule prescribed 
by a Manicipality, Corporation or Society 
for the conduct of third persons dealing 
with it.” Jit is defined ‘in Murray’s 
Dictionary as “a rule prescribed for the 
management of some matter or for the 
regulating of conduct; a governing precept 
or direction; a standing rule.’ The scheme 
of the Act seems to be that general rules 
framed as to matters within the competence 
of the University are to be made by 
the Senate with the concurrence of the 
Government and that ths Syndicate’s 
powers are purely executive and limited 
to the application of those rules to 
the facts and exigencies of particular 
cases as they may arise. Itis only in the 
application of the general rules made by-the 
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Senate to particular cases that no sanction 
of the Government is necessary. Under 
the Regulations framed by the Universities 
Act it is open to the Syndicate to bring 
forward new regulations or amend the old 
ones. Regulation 96 (viz?) empowers the 
Syndicate to draft such Regulations as 
may, from time to time, be necessary and to 
submit them to the Senate for approval. 
The Syndicate is also empowered under 
clause (diz) to nominate University 
Professors and Lecturers, to define their 
duties and fix their remuneration, and to 
report any such proposed arrangements to 
the Senate for its sanction. Clause (iz) 
empowers the Syndicate to make its own 


Standing Orders and. subject to thé 
regulations of the University, to regulate 
the disposal of its own business. In the 
case of clause (iz), uo sanction 
of the Senate is necessary as in the 


case of clauses (111) aud (evii). Where 
the Syndicate purports to act under clause 
Giz) or (viii) and the Senate gives its 
sanction to the Syndisate’s proposals, the 
real test for the purpose of seeing whe- 
ther Regulation 64 is applicable is whether 
the Act done im fact amounts to the 
making of a Regulation irrespective of the 
form in which the sanction of the Senate 
is songht to be obtained. If, in substance 
and in effect, what is actually’ done is the 
making of rules of general applicability 
and not the mere application of such rules 
to any given set of facts, I am of opinion 
that Regulation 64 would apply as the 
Senate would be setting their approval to 
a matter in which the Government has a 
voice. In the present case the Syndicate 
made certain rules set out in Appendix A 
to the agenda paper. They were called 
Standing Orders and were submitted to 
the Senate for approval under Regulation 
96 ii). Item No. 4 of the agenda paper 
runs as follows:— The Syndicate presents 
to the Senate for sanction, under Regula- 
tion 98 (ziii, the Standing Orders printed 
as Appendix A relating to the appointment 
and duties of University Professors.” 


“Mr. Hunter will move that the sanction 
of the Senate be accorded to the arrange- 
ments embodied in these Standing Orders. 


“Mr, K. B. Ramanathan has given notice 


- 
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of the following amendments “ 
379 

Appendix A is headed “Standing Orders 
adopted by the Syndicate in connection 
with the University Professors and their 
duties.” It is divided into two parts, 
‘General’ and ‘Special’, and I bave little 
doubt that some of the Standing Orders 
proposed are really general rules framed 
and are in effect Regulations. For ex- 
atple, Rule I of Appendix A provides that 
“University Professors shall be appointed 
by the Syndicate subject to the confirma- 
tion of the Senate and His Excellency 
the Governor-in-Council.” So far as the 
Universities Act is concerned, section 25 
(e) vests in the Senate the duty of making 
Regulations regarding the appointment of 
University Professors and Lecturers and 
the fixing of their duties. It is clear from the 
Act that not only as regards the appointment 
but as regards the making of general rules 
fixing their duties, the power is vested not 
in the Syndicate but in the Senate. Having 
regard to, section 25 (e), it would appear 
that University Professors and Lecturers are 
not officers or servants of the University like 
the Registrar and other officers and servants. 
All that section 15 of the Act says is that 
the executive government of the University 
shall be vested in the Syndicate or, in other 
words, the duty of the Syndicate is simply 
to carry out the rules and regulations framed 
by the Senate. It iv, no doubt, open to the 
Senate to ask the Syndicate to submit the 
‘names of persons who, in the opinion of 
the Syndicate, are qualified to be University 
Professors; but the function is solely advisory. 
Regulation 96 (iz), if itis not to be treated 
as ultra vires, only gives the Syndicate the 
‘power to nominate University Professors and 
Lecturers and to propose what the particular 
‘professor nominated ought to do. The 
power to define their duties and to fix 
their remuneration can only refer to the 
particular persons nominated. It cannot 
give’ the Syndidate general power to appoint 
University Professors or to make general 
rules fixing their qualifications, duties and 
remuneration generally in respect of all 
‘future appointments without confining itself 
‘to the particular appointments in question, 
Rule (1) of Appendix A, which reverses 
the order of procedureand which vests the 
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power ofappointment on all future occasions 
in the Syndicate and only leaves to the 
Senate the power to confirm the appointment 
or not and which further introduces the 
new condition of Government sanction, is, in 
my opinion, a Regulation. The power of 
appointment being sought to be rested in 
the Syndicate, it will not be open to the 
Senate to appoint a person and its power 
will be limited simply to confirming or 
refusing to confirm the appointments made by 
the Syndicate. 

In construing rules or bye-laws of public 
representative bodies | constituted by the 
Legislature fur essentially public purposes, 
Courts have always given a benevolent inter- 
pretation and have been slow to condemn them 
as invalid or ultra vires [Galloway v. London 
Corroration (27) and Kruse v. Johnson (18)], 
and in considering clause (3) of Regulation 96 
and section 25 and the other provisions of 
the Act, I think the only way to reconcile 
the various provisions and to treat clause 3 
as intra vires is to adopt the construction 
I have indicated. Rule 3 of the general 
rules gives the Syndicate the absolute power 
of dismissal, which is nowhere conferred on it 
by the Act. The power of dismissal is 
incidental to the power of appointment and 
goes with that power, so that the power 
of dismissal cannot be in the Syndicate and 
any general rule giving that power would 
be a Regulation. There are other rules 
in Appendix A which are Regulations, but 
it is unnecessary to go into each of them 
in detailas I am of opinion that Regulation 
64 would apply if any one or more of the 
resolutions of the Senate are Regulations 
requiring Government sanction, 

The main contention of- the Advocate- 
General was that because the Syndicate 
put them forward under Regulation 96 
(ii) as their proposals and not as Regula- 
tions and the Senate adopted them as 


such, they cannot be called “Regulations” 
whatever their effect may be. It was 
suggested that because the agenda paper 


stated that the proposals were under 
Regulation 96 (tit), the Senate bad no 
power to pass them as Regulations under 
Regulation 96 (vidi) and that, if what 


(27) (1868) 111. L. C, 34, 85 D. J. Ch, 477; 12 Jur, 
(x. 8.) 747; 14 L. T. 865. 


Vol, XXXVIII] 
In re G, A, NATESAN, 


the Senate did, amounted to passing of 
Regulations, they are ultra vires and no 
mandamus should be granted in respect 
of such resolution. Reference was made 
to cases where resolutions of companies 
were set aside or declared ulira vires, when 
the notice convening the meeting did not 
specify that a particular resolution would 
- be proposed at the meeting, or where the 
resolution as actually passed was entirely 
different from the one notified to be 
proposed at the meeting or where owing 
to a ruling of the Chairman, the Corpora- 
tion was misled into believing that they 
were doing something totally different 
from what they intended to do or had 
met for the purposes of doing. I do not 
think that these cases have any bearing 


on the facts of the present case. With 
the correctness of the ruling of the 
Chairman, we have no concern. This is 


a matter for the consideration of the 
Government, when it considers whether 
sanction onght or ought not to be accorded. 
The ruling of the Chairman that proposals 
which are not Regulations, are Regulations 
would not, if they were passed, empower the 
Government to interfere and the converse 
is equally true. It will be seen that both 
under Regulation 96 (iii) and 96 (wit), 
what is brought forward by the Syndi- 
cate is only a proposal that has to be 
sanctioned. Regulation 96 (dż) requires 
the Syndicate “to report any such pro- 
posed arrangements to the Senate for its 
sanction” and Regulation 96 (viii) requires 
the Syndicate “to submit the draft Regula- 
tions to the Senate for approval.” If the 
Syndicate wants to amend the Regulations in 
force or draft any new Regulations, it has to 
submit its proposals to the Senate. If it has 
to nominate University Professors and 
Lectnrers and define their duties, it has 
also to report its proposals to the Senate. 
If, while purporting to act under Regula- 
tion 96 (it), the proposals of the Syndi- 
cate amount to either new Regulations or 
modifications of the old ones and the 
Senate accepts them, I find it dificult to 
see why such acceptance does not amount 
to the passing of Regulations, especially as 
there is nothing to prevent the Syndicate 
sending up the resolution to Government 
for sanction. If sanction is accorded by 
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the Government, can it be contended that 
the form in which the matter was brought 
up before the Senate is to override the 
‘substance of what the Senate did and 
that the Regulation is invalid ? What 
we have to see is the substance and 
not the form, for neither the Senate nor 
the Syndieate can, by a change of form 
or procedure, affect the right of Govern- 
ment to veto rules which amount to 
Regulations or deprive a Fellow of his 
right to protest under Regulation 64, 
Appendix A purports to be Standing 
Orders adopted- by the Syndicate in con- 


nection with University Professors. If 
they are only Standing Orders and in- 
tended to be nothing but Standing 


Orders simply framed by the Syndicate 
to regulate its own affairs, they do not 
require any sanction by the Senate, as 
they are covered by Regulation 96 (wii) 
and it is dificult to see why they were 
sent up to the Senate at all. 

The Syndicate obviously intended that 
the Senate, by passing the proposed rules, 
should in effect frame rules binding on the 
Senate in all future cases. No explana- 
tion has been given why they were called 
Standing Orders in the Appendix, if they 
were to be presented under Regulation 96 
(iii). Where a series of proposals relat- 
ing to a subject are submitted by the 
Syndicate to the Senate some of which 
are in effect Regulations and some of 
which are mere matters of routine or 
applications of Regulations to partienlar 
‘eases, the mere fact that the ‘agenda 
paper says that they were submitted 
under one or other of the clauses of 
Regulation 96 wonld not affect the right 
of Government to veto the proposals that 
are Regulations or deprive a Fellow of the 
right to protest under Regulation 64, 
Though in the agenda paper it is stated. 
that sanction would be sought under 
Regulation 96 (7:1), it appears from the 
minntes that no reference was made to 
Regulation 96 (iii) as the clause under 
which the proposition was actually moved, 
but it was generally put as a proposition 
to which sanction was to be aceorded by the 
Senate and this would also cover such of 
the proposals as were Regulations and 
had to be moved under Regulation 96 
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(viii), The motion before the Senate 
was simply ‘that the sanction of the Senate 
be accorded to the arrangements embodied 
in the Standing Orders.’ That they are, 
not Standing Orders within the meaning of 
Regulation 96 (is) is clear on the face 
of the proposals, and it is unlikely that 
any Fellow of the University would have 
been misled by the use of the term 
‘Standing Orders’ into believing that the 
Syndicate was merely making rules for the 
regulation and disposal of its own business 
with which the Senate had no concern under 
the Regulations. I have little doubt that the 
members of the Senate, if they had read 
the agenda, would have known that the 
Syndicate was really proposing a few new 
Regulations for which it sought the approv- 
al of the Senate} although it called them 
Standing Orders. The ‘Fellows of the 
University, when they got notice of the 
meeting, must like other.members of a 
Corporation or Company be presumed to 
know the Acts of the Legislature creating 
them members of a Body Corporate and 
the rules, regulations and bye-laws made 
thereunder and must be taken to have 
read the notice of meetingand the agenda 
in the light of the Act and regulations, 
Campbell, Ha parte, Bank of Hindustan, China 
and Japan, In re (28), Oakbank Oil Co. v. Crum 
(29). It appears from the agenda that the 
wiew that some of the Fellows took was 
that the Syndicate was proposing Regula- 
tions for acceptance, for we find that 
formal amendments were proposed to the 
proposals of the Syndicate and each 
proposal was ereated in the same manner 
as the proposed Regulations under the 
agenda. There is nothing in the affidavit 
of the Registrar to show that any member 
of the Senate was misled into believing 
that because they were put forward under 
Regulation 96, clause (777), the acceptance of 
the recommendations of the Syndicate would 
not in effect be the passing of Regulations. 
Nor would the Regulations of the Senate 
be bad for want of proper notice. Where 
‘notice of the meeting and of the business 
to be transacted at the meeting have been 


(28) (1873) 9 Ch. App. l; 42 L. J. Ch. 771; 29 D. 
T, 519; 22 W, R. 113. 
(29) (1882) 8 A. 0. 65; 48 L, P. 537. 
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given and where tke agenda sets out what 
is proposed to be done, it is no answer 
to say that the Fellows of the University 
did not read through the whole of the 
agenda but stopped at page 5 and assnmed 
that what was set out in Appendix A 
would only be Standing Orders. On the 
agenda paper the word “Appendix A” is 
printed in big letters and the number of 
the page is also given, presumably with 
the object of drawing the attention of the 
members of the Senate to the proposals. 
printed in extenso in the Appendix. It is 
no answer to the validity of the resolution 
to say that a persen who had ample 
means of knowing what was going to be 
done did not choose to inform himself by 
turning over a few pages and seeing what 
was to be done. I need only refer to 
Parker v. South Hastern Railway Company 
(30) and Richardson v. Rowntree (31). 

In dealing with the validity or other- 
wise of the. resolutions passed by Companies 
or Corporations, all that the law requires 
is that each member should receive due 
notice of the meeting and shonld have a 
fair warning of what was to be submitted’ 
to the meeting [Tiessen v. Henderson (82) |. 
When this is done, 2 resolution passed at 
the meeting will be valid even. though 
it is not in the identical terms of the 
resolution specified in the notice of meeting 
if it is in substancé covered by the notice, 
unless the law prescribes that the notice 
should be in a certain form or should 
expressly contain certain particulars, In 
Torbock v. Lord Westbury (6) it was held 
that a special resolution need not follow 
the exact terms of the notice given but 
may be amended at the first meeting. It 
was a case under section 51 of the Com- 
panies Act. Notice was given of a resolution 
altering the remuneration of the Directors 
in a certain manner and at the meeting 
the resolution was amended. It was 
contended that the amendment to the, special 
resolution required fresh notice under 
section 51 of the Companies Act, as the 


(80) (1877) 20. P. D. 416; 46 L, J. C. P. 768; 36 L. 
T, 640; 25 W. R. 564 

(31) (1894) A. © 217; 63 L. J. Q. B. 283; 6 R. 95; 
70 M. L. T. 517; 58 J. P. 498. 

(32) (1899) 1 Ch. 861; 68 L. J. Oh. 353; 80 L. T. 483; 
47 W. R. 459; 6 Manson 840. 
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object of the notice was to inform the 
shareholders of the exact resolution to be 
“proposed. Mr. Justice Swinfen Eady in 
overruling the objection held that it was 
not necessary that- the resolution passed at 
-the meeting ‘should be in identical terms 
with the resolution specified in the notice 
if the intention to propose such resolution 
had been given, MacConnell v. Pril 
and -Oo. Lid. (7) in no way shares the 
authority of Torbock v. Lord Westbury (6), 
‘or introduces any new rule. It was a case 
‘under section 69 of the Companies Consolida- 
‘tion - Act, 1908, which expressly provides 
that where an extraordinary resolution 
is proposed to be passed at a general 
‘meeting, the notice must specify the inten- 
tion ‘to propose the resolution as an 
‘extraordinary resolution. Mr. Justice Sargent 
was of opinion that, though under the 
Companies Act of i862, any notice was 
‘good which sufficiently informed the share- 
holders of the intention to aet by way of 
extraordinary resolution, the wording of 
-section 69 was imperative. In the present 
vase, there is nothing in the Universities Act 
or the Regulations which prescribes any 
particular form so as to bring it within the 
‘ruling in MacOQcnnell y. Prill and Co. Lid. 
(7). Iam of opinion that the resolution of 
‘the Senate was not ultra vires or invalid. 
Mr. Natesan has, therefore, the right under 
‘Regulation 64 to protest- against the 
resolution in question as the sanction 
fof the Senate was given to proposals which, 
if approved of by Government, would be 
valid Regulations. 

The last point for determination is EN 
this is a case where the Court should exercise 
its discretion and grant a mandamus Though 

‘the granting of a writ of mandamus is at 
the discretion of the Court, the discretion 
is not arbitrary but has to be guided by 
fixed legal principles. Where a person har 
a legal right to the performance of a public 
duty and having no other effective means of 
enfercing that right comes to .the Court 
‘bona fide within a reasonable time after 
performance of the duty has been refused, 
the Courts have always issued a mandamus. 
I can find no grounds for refusing reliefs 
in the present case. All that the Advocate- 
General was able to state on this part of 
this case was notof sufficient importance 
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and thatthe granting of mandamus would 
encourage frivolous applications, The ques- 
tions in issue in this case are, in my opinion, 
of considerable public importance and I do 
not think that the Fellows of the Madras 
University will be tempted to come to Court 
oftener than is necessary should a mandamus 
in the present case be granted. 

I agree that the Rule should be made 
absolute with taxed costs. 

Inre Mr. K. B. Ramanathan. 

This is an application by Mr. K. B. 
Ramanathan Aiyar for the issue ot a 
‘mandamus to the Syndicate of the Madras 
University directing to forward his protest 
to the Government under Regulation 64 
of the Regulations -passed under’ the 
Universities Act, 1904. This application was 
heard along with thatof Mr, G. A. Natesan 
for similar relief. The points in controversy 
are the same. There is, however, this ad- 
ditional fact that the protest of Mr. 
Ramanathan Aiyar was not only against 
Resolution IV, but also Resolution X of the 
agenda which relates to the recommenda- 
tions of the Syndicate as regards the 
alterations made in Regulations Nos. 195, 
196, 207 and 208. For the reasons given 
in my judgment re the matter of Gi A 
Natesan, I am of opinion that the Rule should 
be made absolute with taxed costs. 

Rules made absolute. 

V.R.P. 


ALLAHABAD HIGH COURT. 
Seconp Oivi Apprat No. 1376 or 1915. 
March 2, 1917. 

Present: —Mr Justice Rafique. 
BHIKHU MAL AND OTHERS —Puaintives— 
APPELLANTS 
versus 
MAKTUL SINGH AND OTHERS— DEFENDANTS 
— RESPONDENTS, 

Landlord and tenant— House, materials of, sale of, by 
tenant—Purchaser, rights of —Purchaser subsequently 
becoming co-sharer, effect of —Right of residence. 

A person who purchases a house from a tenant who 
can only sell the materials thereof, and subse- 
quently acquires the proprietary interest in the site, 
of some of the co-sharer landlords, does not thereby 
col 1) aright of residence in the house. Lp. 873, 
col, 1 
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Shadi v. Anup Singh; 12 A. 486; A. W. N (1890) 95; 
6 Ind. Des. (nls ) 1028; Najju Khan v, Imtiaz-ud-din, 
18 A. 115; A. W. N. (1895) 243; 8 Ind. Dec. (N. s.) 
282; Muhammad Ali Jan v. Paiz Bakhsh, 18 A, 361; 
A. W. N. (1896) 97; 8 Ind: Dec. (N. s.) 947; Ram 
Bahadur Pal v. Ram Shankar Prasad Pal, 27 A. 688; 
“A. W, N. (1905) 158; 2A. L. J. 455, Budh Singh v. 
Parbati, 29 A. 652; 4 A. L.J. 556: A. W. N. (1907) 
231, Lachmi y. Ganga Din, 5 A. L. J. 938; A. W. N. 
(1908) 19, Ghayas-ud-din v. Ghulam Abbas, 2 Ind. 
Cas, 854, referred to. . 

Second appeal from the decree of the 
District Judge, Saharanpur, dated the lst 
April 1915. 

‘FACTS appear from the judgment. 
` Mr. Kailas Nath Katju, for the Appellants.— 
The defendants-Nos. 18 and 19 purchased only 
the materials of the house, because a tenant 
in Roorkee, as has been found by the lower 
‘Appellate Court, has no right to transfer the 
right of-residence in a house. All thata 
tenant can transfer in a house is its material. 
The fact that the defendgnts Nos. 18 and 19 
have subsequent to the purchase of the house 
aéquired . the proprietary interest of the 
defendants Nos. 1 and 2 in the site of the 
honse, does not give them a right to reside 
in the house. The case can be put at the 
highestin this way, that the defendants Nos. 
18 and 19 having become co- -sharers in the 
property in dispute they are entitled to have 
the fall right i in the house. But there are 
numerous cases in which it has been held that 
a co-sharer eqnnot build upon joint land 
without the consent of the other co-sharers. 
Applying this principle to the facts of the 
present case, itis apparent that when a co- 
sharer cannot build upon joint land, much 
less can he retain a house purchased from a 
tenant who has,no right to transfer any- 
thing el8é but. fhe materjals. 

He-referred to Shadi v. Anup Singh (1), 
Naj,u Khan v. Imtiaz-ud-din (2), Muhammad 
Ali Jan v. Faiz Bakhsh (8), Ram Bahadur Pal 
v..Ram Shankar Prasad Pal (4), Budh Singh 
y. Parbati (5), Lachmt v. Ganga Din (6) and 
Ghayas-ud-din v. Ghulam Abbas (7). 

* (1)-12 A. 486; A. W. N. (1890) 95; 6 Ind. Deo, 


(x. s.) 1028. R 
(2) PR A, W. N. (1895) 243; 8- Tiä, Dec. 


ET 18 A. 361; A, W. N. (1896) 9% 8 “Ind, Dec. 

3 KEN 688; A. W. N. (1905) 158 (P. BJ); 2 A. Is 

74 5) 29 AS 652; 4A. L. J. 666; A. W. N. (1907) 

= (6) 6 A. L. J. 98; A. W. N. (1908) 19. oie 
(7) 2 Ind. Cas. 854, 
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JUDGMENT.—-This appeal arises out ‘of. 
suit brought by the plaintiffs for the recovery 
of possession of 8} sthams ont of 69 sihams 
by partition of an Ahata No. 1718 in Muuza 
Roorkee, or in the alternative for a decree for 
joint possession of the akata against the 
defendants by the removal of the materials 
of a house. The plaintiffs alleged in their plaint 
that they and defendants Nos. 1 to 17 were 
owners of the land of the ahata and that they 
had allowed one Budhu to build a house in it. 
Budhu accordingly built a house and lived in 
it. He sold it to defendants Nos. 18 and 19 
sometime in 1909, and in 1911 the latter 
acquired the proprietary rights of defendants 
Nos. 1 and 2 in the ‘ahafain suit, Budbu 
could only sell the materials of the house and 
not the right of residence in it. The defend- 
ants Nos. 18 and 19 have, by virtue of the 
purchase of the interest of defendants Nos. 
1 and 2in the ahata, been retaining the house 
and keeping it up as arésidential house. The 
plaintiffs then prayed that the defendants 
should be directed to pull down the house and 
remove its materials, The defendants denied 
the right of the plaintiffs to the ahata in gyes- 
tion and pleaded that the occupants of honses 
in Roorkee where the ahatain question 
is situte have the right of sale of their 
houses with the right of residence. The 
Court of first instance decreed the claim for 
joint possession, but rejected the prayer for 
removal of the materials on the ground that 
in Roorkee a tenant’ could transfer a honse 
with the right of residence init. On appeal 
the learned District Judge held that a 
tenant in Roorkee had no right to transfer a 
house with the right of residence but could 
only transfer the materials of the house. He, 
however, affirmed the decree of the firat Court 
on the ground that defendants Nos. 18 and 
19 had prior to the institution of the present 
suit acquired the proprietary interests of 
defendants Nos. l and 2 in the ahata. The 
plaintiffs have come up in second appeal 
to this Court and contend that all that 
the defendants Nos. 18 and 19 purchased 
were the materials of the house and that their 
subsequent purchase of the interests of defend- 
ants Nos. 1 and 2 in the anata does not entitle 
them to retain the honse or live in it or let 
it ont on rent. It is contended that one of 
several joint owners of land is not entitled to 
erect a building upon joint land without the 
consent of the other co-sharers, and jf he cay. 
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not build himself, he is not entitled to retain 
the house purchased by him from a tenant 
where all that the tenant could convay were 
the materials of the house. 

It is unfortunate that the respondents do 
not appear in this Court, nor does any 
one represent them to meet the case for the 
appellants. It appears that the case-law is in 
favour of the appellants, who have cited the 
following cases:—Shadi v Anup Singh (1), 
Najju Khan v. Imtiaz-ud-din (2), Muhammad 
Ali Jan v. Faiz Bakhsh (3), Ram Bahadur Pal 
y. Ram Shankar Prasad Pal (4), Budh Singh 
vy. Parbati (5), Lachmi v. Ganga Din (6) and 
Ghayas-ud-din v. Ghulam Abbas (7). None of 
these gases are exactly’in point. The case of 
Shadi v. Anup Singh (1) is a Full Bench case, 
in which it was decided that one of several 
co-sharers in a mahal could not build upon 
common land without the consent of other co- 
sharers, though no special damage had been 
suffered by the other co-sharers. The other 
cases subsequent to the case of Shadi v. Anup 
Singh (1) have followed this principle. In the 
case of Muhammad Ali Jan v. Faiz Bakhsh (3) 
a stranger had built upon common land 
belonging to certain co-sharers. Subsequent 
to the erection of the building some 
of the co-sharers had purchased it, and 
it was held that the purchasers were. 
quoad the said building trespassers and a suit 
would lie against them by the remaining co- 
sharers to be pub into joint possession of the 
land by the removal of the building. If we 
apply the principle laid down in the case of 
Muhammad Ali Jan v. Faiz Bakhsh (3), the 
present appeal must prevail. In the present 
ease the Snding of the lower Appellate Court 
is that Budhu the tenant could not sell the 
right of residence but only the materials of the 
house, and as a matter of fact he scld only the 
materials of the house to defendanta Nos. 18 
and 19, Those defendants, therefore, acquired 
by their purchase only the materials of the 
house and the subsequent acquisition by them 
of the interests of defendants Nos. 1 and 2 in 
the akata would not givethem as against the 
other co-sharers a right of residence in the 
house. I, therefore, allow the appealand modify 
the decree of the Court below by decreeing the 
claim of the plaintiffs-appellants for joint 
possession over the akata in suit by 
removal of the materials of the house. The 
defendants will remove the materials within 


three months from to-day, and in case they 
fail to do so, the plaintiffs will be at liberty to 
apply to the Court of first instance for the 
removal of the materials, and the costs 
incurred in the removal will be recoverable 
by the plaintiffs from defendants Nos. 18 and 
19. Plaintiffs’ costs are allowed throughout as 
against defendants Nos, 18 and 19. 
Appeal allcwed, 


BOMBAY HIGH COURT. 

First Civic APPEAL No. 277 or 1914. 
September 27, 1916. 
Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Heaton. 
ABDULALLI BADRUDIN AND orners— 
DeEFenpANTs— APPELLANTS 
VETEUS 
RANCHODLAL TRIKAMLAL— 


PLaInTIvEF— RESPONDENT. 

Partnership— Dissolution, suit for—Order firing date 
of dissolution—Vahivatdar, powers of —Partner, author- 
ity of —Acknowledgment of debt, 

Where a suit is brought for the dissolution hy 
Court of a partnership at will, and the Court in its 
decree fixes adate from which the partnership is to 
be dissolved, the dissolution commences from that 
date and does not relate back to lhe date of the 
institution of the suit. [p. 875, col. 1.] 

A partner has authority on behalf of himself 
and other partners to apply the assets in making 
payments on account of outstanding debis which 
would have the effect of preventing them from 
being barred by limitation, and upon the same 
principle he would have authority to pass acknow- 
ledgments which would have the effect of staving 
off the claims of creditors and on the other hand 
would save the claims from being barred by limit- 
ation. [p. 875, col. 2.] 7 

Read v. Price, 1909) 2 K. B. 724,78 L. J. K., B. 
1137; 101 L. T. 60; 25 T. L. R. 701, referred to. 

A vahivatdar appointed by Court to do vahivat on 
behalf of all the parties has authority to do all such 
acts as would ordinarily be performed or were 
capable of being performed by any member of the 
partnership during the currency of the business, 
Therefore, such a vahivetdar has authority to give 
an acknowledgment of a just debt actually due by 
the partnership in order to avoid the inconvenience 
of a suit by the creditor and to save the claim from 
being barred by limitation. [p. 876, col 11 

British Power Traction and Lighting Company Ltd, 
In re, (1907) 1 Ch, 528; 76 L. J. Ch. 423; 97 L. T. 198; 
14 Manson 149, referred to, 
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First appeal from the decision of the first 
class Subordinate Judge, Ahmedabad, in 
Suit No. 538 of 1911. 


Mr. G. S. Rao, for the Appellants, 
Mr. T. R. Desai, for the Respondent. 


JUDGMENT. 

Scorr, C. J.—The plaintiff sued to recover 
Rs. 11,817-14-6, with further interest at 6 
per cent. from date of suit until realization, 
and costs from the estate of the defendants, 
being the parties interested in the firm of 
Farjulla Nurbhai, a dissolution of which had 
been decreed by the Court at Godhra in a 
partnership suit in the year 1909. The 
claim was based upon an original liability 
of the firm of Farjulla Nurbhai to the 
plaintiff's father Tricumlal Damodardas for 
Rs. 9,826, which is found credited in the 
firm's books toTricumlal Damodardas under 
date Shravan Vad 3rd, 1950, and debited 
jn the firm’s accounts of Farjulla Nurbhai. 
The details of the cash entry show that 
it was paid on account of the ras or joint 
account of four persons, Tricumlal Damodar 
and Jalalbhai Karmulabhai and Snulemanji 
Luckmanji and Badruddin Ssrafali. That 
was a joint account in which Tricumlal 
Damodar and Jalalbhai Karmulabhai were 
-entitled to the th share each, and Sulemanji 
Luckmanji and Badruddin Sarafali, which 
was the name under, which the partners of 
Farjulla Nurbhai went for the purpose of 
this particular joint transaction, were 
interested in the {th sbare each. The joint 
account was in respect of a sum of Rs. 338,000 
and odd advanced to a certain Thakor, 
Rs. 24,000 of which was payable to his 
creditor one Jéthalal, in respect of which 
Jethalal was satisfied by the persons 
interested in the joint account. Rs. 9,826 
represents apparently the sum advanced by 
Tricumlal Damodar to the firm of Farjulla 
Nurbhai to enable them to satisfy their 
liability as participants in this joint transac- 
tion. It does not appear to us upon the 
entries which have been referred to that the 
contention advanced for the appellants 
should be accepted, namely, that Rs.. 9,826 
was advanced not only fo the firm of Farjulla 
Nurbhai, but to them jointly with Tricumlal 
Damodar, the person to whom the money is 
credited, and his other co-lenders in the 
transaction with the Thakor, We read the 


accounts ag Ka that the liability of 
Rs. 9,826 rested upon the firm of Farjalla 
Nurbhai, and that. Tricumlal Damodar 
remained the creditor for the whole amount, 
The firm of Farjualla Nurbhai never paid 
the sum due to ‘Tricnmlal, but as is 
abundantly proved to have been the custom | 
in their firm, they executed acknowledg- 
ments from time to time to save limitation, 
such acknowledgments being signed by one 
or other of the partners. The practics 
was not confined to transactions with 
Tricumlal Damodar, for the evidence. of the 
witness No. 77 shows that it was followed 
with regard to various other creditors, and 
that the bakees were: signed by different 
members of the partnership. 

Carrying on the history of thia transac- 
tion of Rs, 9,826 we find a bakee, Exhibit 
119, entered in the interest book “of thé 
plaintiffs firm for Rs. 9,179-18-9 found 
to be due on taking accounts, signed in 
the name of the firm Farjulla Nurbhai by the 
hand of Sulemanjyi Lukmanji with a promisé 
to pay the sum on demand. That is in 


1952. There is another similar bakee™ in 
1955, the third in 1¢58 and the fourth 
in 1961. That bakee of 1961 was tha 
bakee which was outstanding at the 


time of the so-called promissory note sued 
upon by the plaintiffs in this suit. The 
promissory note was executed in 1908, after 
the institution of a snit for the dissolation of 
the partnership of Farjulla Nurbhai. Tt is in 
similar terms to the bakee which was af 
that time outstanding, being an acknowledg: 
ment of indebtedness npon taking accounts 
with a promise to pay on demand. 

The question is whether the person 
making that so-called promissory note at 
that time had authority to bind the partnérs 
who are defendants in this suit, or their’ re- 
presentatives. A charge of fraud was ‘put 
forward in the written statements that 
Hajideralli, the person making the promissory 
note, had colluded with the plaintiffs to pass 
it and got a balance struck by the plaintiffs 
for the amount that was stolen from the 
pitha-khata. We do not find, “however, 
that any issue was raised upon this allegation, 
and no charge of fraud was specifically mada 
or gone into in the lower Court, although 
there was a quantity of evidence ‘recorded, 
which might possibly haye. some bearing ` oa 


Vol. XXXVIII) 


INDIAN OASES, 


875 


ABDULALLI BADRUDIN V. RANCHODLAL TRIKAMLAL. 


the question of fraud, or no fraud, if that were 
the question before the Court. We do not 
think that baving regard to the issue in the 
case, weshould allow the question of fraud 
to be gone into at this stage. 

The question, therefore, resolves itself into 
this:. Had Haideralli authority, at the time 
he made the promissory note or bakee, to make 
it, so as to bind the other persons interested 
in the firm. The contention on behalf of the 
appellants is that he had no authority, and is 
based upon the fact that thepartnership was a 
partnership at will, that a suit for dissolution 
was filed in Mareh 1908, and that by the 
filing of the suit the plaintiffs therein zpso 
facto dissolved the “ partnership. The suit, 
however, wasa suit for dissolution by the 
Court, and the Court in its decree declared 
that the partnership should be dissolved as 
from a certain date in 1909 subsequent to the 
passing of the promissory note sued upon. The 
plaintiff and all the parties to that suit are 
bound by that decree, and the dissolution 
must be taken to have been not before the 
year 1909. The partnership, therefore, was 
not dissolved at the time of the promissory 
‘note, 


Then it is said that at all eventa the 
authority of the partners to act as partners 
had ceased prior tothe making of the pro- 
missory note, because the learned Judge at 
Godbra had passed an interim order making 
Haideralli and another partner Tyaballi 
vahivatdars of the firm for all the parties, to 
sell the goods, and in the first place to pay 
the expenses incurred during their manage- 
ment, and to utilize the surplus in 
paying off the four admitted creditors of 
the firm, as to whom it was agreed by all 
the parties that they were creditors of the 
firm, who should be paid off. The learned 
Judge stated in his order that the two 
vahivatdars were to “do vahivat on behalf 
of all the parties, and not as represen- 
tatives of separate interests.” They were “to 
do the vahivat of the business of the firm in 
the way specified above.” That was merely 
an interim order, but it was subsequently 
extended on the llth July 1908, that is to 
say three months after it was made, so 
that the arrangement should continue until 
the final decision of the Court or further 
.order. No further order was made until two 
“months later, when a Receiver was appointed, 


. 


“gave the 


What then is the meaning of the order which 
appoints the two vakivatdars to do vahivat 
on behalf of all parties, and not as represent- 
atives of separate interests, such vahkdvat 
being the vahivat of the business of the firm? 
It appears to me that that order implies that 
the two vahivatdars who are members of 
the partnership shall carry on the partnership 
as the only authorized agents on behalf of 
the parties to the suit, that is to say, no act 
was to be done by any other partners than 
these two. Each of the two vehzvatdars 
would have authority to do all such acts 
as would ordinarily be performed or cap- 
able of being performed by any member 
of the partnership during the currency of the 
business. 

Now even if there were no special 
evidence as to the manner of dealing with 
outsanding debts in this partnership, it may 
be taken as the law that a partner has 
authority on behalf of himself and other 
partners to apply the assets in making 
payments on account of outstanding debts 
which would have theeffect of preventing them 
from being barred by Hmitation, and upon 
the same principle he would have authority 
to pass acknowledgments which would have 
the effect of staving off the claims of 
creditors, andon the other hand would 
claims from being barred by 
limitation. That these two classes of acts 
rest on the same principle appears from 
the decision of Lord Justice Farwell in 
Read v. Price (1). 

But in addition to the ordinary authority 
implied among partners, we have the 
special facts of this case, already alluded 
to, which establish beyofd controversy that 
it was the custom of individual partners 
to pass acknowledgments to creditors in 
order to carry on the liabilities which the 
firm was not prepared at the time to 
satisfy, and with regard to the particular 
creditor Tricumlal Damodar, that practice 
was continued over a long series of years. 

It has been contended, however, by Mr. 
Rao on behalf of the appellants that 
although that may be the ordinary rule 
among partners, still even thongh there is 
no dissolution at the time the promissory 


(1) (1909) 2 K. B. 724 at p. 785;78 L. J.K. B. 1137; 
101 L. T. 60; 25 T, Lu R. 701, | 
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note is made, the order of the Court 
appointing two partuers vahivatdars places 
them ina different position, and prevents them 
from acting asagents of their eo-partners, 
but makes them merely the servants of 
the Court whose hands are tied and who 
are not at liberty to take any steps without 
reference to or permission from the Court. 
It appears to me that that argament is 
inconsistent with the terms of the order, 
whieh, as I have already pointed out, says 
that the two vahivatdars are to do vahivat 
on behalf of all the parties. It ean hardly 
be under these circumstances contended 
that they are not agents of the partners 
for the purpose of carrying on the part- 
nership business. Even upon the English 
authorities I should be prepared to hold 
that the act done by MHaideralli in this 
ease was an act which he would be jus- 
“tied in performing without reference to 
the Court which appointed him vahdvatdar, 
because it was one of the ordinary acts of the 
firm, which was reasonably necessary for 
earrying on the business of the firm without 
being liable to the inconvenience of a suit, 
- and possibly an attachment at the instance 
of the plaintiff. It was not acase in whieh 
any fresh liability was incurred by the vahivat- 
dar. He was merely acknowledging an exist- 
ing one, and I do not think that a Court would 
ever be disposed to hold that the manager 
was not entitled to acknowledge the just debts 
‘of the firm, if by so doing he would stave 
_off inconvenient litigation in. Court. In 
this connection I may refer to In re British 
Power Traction and Lighting Company 
Limited (2) as ,illustrating the attitude 


which the Court will take up with regard - 


tc the acts of managers. 


For these reasons I think the decision 


_of the lower Court is right and that the - 


< appeal should be dismissed with costs. 

Heaton, J.—We are dealing here purely 
. with the point of limitation, when once 
we have arrived at an understanding that 
the money sued for is undoubtedly . due. 
. That ib isso due there can be no doubt, 
because although an allegation of fraudulent 
or collusive dealing was made, no issue on 
that point was raised andit is too late naw 


(2) (1907) 1 Ch. 528; 76 L. J. Ch. 423; 97 L. T. 198; 
14 Manson 149, 
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for the appellants to make use of the evi- 
dence on the record for the purpose of con- 


vincing us that there was fraud or collusion | 


in the matter of the promissory note 
acknowledgment with which we are con- 


cerned. The evidence, whatever it amounts 
to, was not adduced for that purpose. There 
has not been a trial on that matter. I take 


it, therefore, that this money was undoubtedly 
due and must be paid, unless the claim is 
barred by the law of limitation. It is not 
barred if the defendant No. 9 Haideralli 
had authority to sign this document, whether 
you call it a promissory note or an acknow- 
ledgment. Whether he, had such authority 
depends in this  particclar case on 
the terms of the ‘order made by the Judge at 
Godhra inthe partnership suit which was 
filed in 1908. We have read this order 
repeatedly, and had it commented on at con- 


siderable length and in considerable detail. 


Tread it as meaning that the partnership 
business was to be continued as a going concern 
at least for a time under the management of 
those who were defendants Nos. 1 and 9 in 
that partnership suit, as if those two persons 
were the only partners in the partnership. 
That being so, and having regard to the 
course of business about which a good deal 
has been said, and if IÍ may say so has been 
correctly said, by my Lord the Chief Justiee, 
I have in my own mind no doubt whatever 
that defendant No. 9 MHaideralli had 
authority to sign that paper, and that in 
law, as undoubtedly in jastiee, that paper 
saves limitation in this caseand makes the 


_debt sued for legally recoverable. 


Appeal dismissed, 
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Aftera sale in execution has been held and con- 
firmed, the only remedy open to the jadgment- 
debtor is to proceed by way ofan application to 
have the sale set aside under Order KAT, rale 90, of 
the Civil Procedure Code. Such application cannot, 
however, succeed on the sole ground that the appli- 
cation for attachment and sale was barred by 
limitation. 


Appeal from an order of the District 
Judge, Arrah, dated the 18th July 1916, 
reversing that of the Subordinate Judge, 
Arrah, dated the 17th April 1916. 


Mr, Parmeshwar Dayal, for the Appellants. 
Mr. Krishna Sahay, for the Respondent. 


JUDGMENT. 
Crapaan, J.—The decree-holder made an 


application for the attachment and sale 
of the properties of the judgment-debtor 
on the 29th of August 1911. The sale 


was held on the 3rd of February 1913, 
and confirmed on the 10th of March 
.1913, The decree-holder was the pur- 
chaser and applied for delivery of posses- 
sion on the 24th of August 1915. An 
order for delivery of possession was made 
and possession was delivered on the 29th 
of January 1916. On the 31st of January 
1916 tke judgment-dedtor put in an 
application stating that the proceedings 
had been behind his back and that the 
application, in execution was barred by 
limitation and asking that the proceedings 
for delivery of possession should be 
discharged. Upon the objection or 
_application coming on for hearing, the 
-applicant did not offer any evidence but 
he elected to proceed on the sole ground 
that the proceedings in execution which 
resulted in the sale were barred by 
limitation. I am of opinion that after 
the sale had been held and confirmed, the 
judgment-debtor could only succeed by 
way of an application to have the sale 
set aside uuder Order KAI, rule £0. I 
am further of opinion that such an 
application could not, after the confirma- 
tion of the sale, succeed upon the sole 
- ground that the application for attachment 
and sale was barred by limitation. The 
‘application of the judgment-debtor was 
itself clearly barred by limitation and in 
.so far as it could be held to mean an 
‘application to have the sale set aside, the 
;judgment-debtor offered no ovidence on 
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which it was possible for the Court to 
say that any portion of the period which 
had passed could be excused in order to 
save limitation. No evidence was also 
offered to prove that the sale was irregular 
or that no notice had been seryed by tbe 
decree-holder. In these circumstances I 
am of opinion that the learned District 
Judge was right in allowing the appeal. 
The application of the judgment-debtor will 
stand dismissed with costs in all Courts. 
The appeal is dismissed with costs. 
Roz, J.—I agree. 
Appeal dismissed, 


PATNA HIGH COURT. 
Secon Civin Arrear No. 590 or 1915. 
January 3, 1917. 
Present:—Mr. Justice Mullick and 
Mr. Justice Jwala Prasad. 
MAKHAN LAL MARWARI— 


DerenDANtT—A PPELLANT 
versus 


HANUMAN BAKSH MARWARI anp 


OTHERS— PLAINTIFFS— RESPONDENTS, 
Mortgage—Failure to pay full consideration, 
of —Registration of mortgage, whether creates interest 
—Postponement of operation—Burden of proof— 
Contract Act (IX of 1872), s. 89, applicability of, to 
mortgages—Transfer of Property Act (IV of 1882), s. 4. 

The general rule is that a mortgage does not cease 
to be enforceable merely for failure of part of the 
consideration. [p. 879, col. 2.] 

Rashik Lal v. Ram Narain, 18 Ind. Cas. 573; 34 A. 

278; 9 A. L. J. 198, relicd upon. 
* Bhagbai v. Narayan Gopal, 31 B.*552; 9 Bom. L. R. 
950; Motichand v. Sagun, 29 B. 46; Rajani Kumar 
Dass v. Ganr Kishore Shaha, 35 ©. 1051; 7 0. L.J, 
586; 12 C. W. N. 761, referred to. 

Gokal Chand v. Rahman, 59 P. R. 1907; 62 P. L. R. 
1808; Nilmadhab Parhi v, Haran Prosad Parhi, 0 Ind. 
Cas. 325; 19 O. L, J. 146; 17 C. W. N. 1161, distingu- 
ished. 

Subbaruya Reddi v. Manikka Koundan, 10 Ind. Cas. 
258; (1911) 1 M. W. N. 265; 9 M. L. 'U. 479, dissented 
from. 

Per Mullick, J—Mere registration does not render 
a sale of immoveable property or a mortgage opera- 
tive from the time of registration, if there is a 
condition attached to the contract that the operation 
‘of the transfer is to be postponed till the actual pay- 
ment of the full amount of consideration. But in 
every such case the onus ison the party setting up 
such a condition. Tp, 878, col. 2.] 

A transfer by mortgago differs from n contract, and 
“notwithstanding the terms of section 4 of the Trans- 
fer of Property Act, section 39 uf the Contract Act 


effect 
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has no application to the case of u mortgage in which 
an interest inthe property has passed. [p. 879, col. 1.] 

Rashik Lal v. Ram Narain, 18 Ind. Cas. 573; 34 A. 
273; 9 A. L. J. 198, relied upon. 

Subba Rau yv. Devu Shetti, 18 M, 126; 6 Ind. Dec. 
(x. s.) 487; distinguished. 

Tatia v. Babaji, 22 B, 176; 11 Ind, Deo. (N. s.) 699; 
Munshi Bajranji Sahai v. Udit Narain Singh, 10 O. 
W. N. 982, referred to. 

The subsequent conduct of a promisor is sometimes 
a ground for the rescission of a contract, but failure 
to perform a promise which forms the whole or part 
of the consideration inducing an executed conveyance 
gives no right of rescission. [p. 880, col. 1.] 

Brownlie v. Campbell, (1880) 5 A. C. 925, referred 
to. 
Per Jwala Prasad, J.—The mere non-payment of a 
portion of the consideration money does not render a 
mortgage inoperative or invalid. [p. 880, col. 2.] 

The execution and registration of a mortgage create 
in favour of the mortgagee a transfer of interest in 
the property mortgaged to him, unless there is an 
intention on the part of the parties that the terms of 
the bond should nut be given effect to until the 
entire consideration money is paid. This intention must 
be proved in each case. in. 880, col. 2; p. 881, col. 1.) 

Second appeal from the decision of the 
District Judge, Darbhanga, 

Mr. Bimlacharan Sinha (for Mr. Lakshmi 
Narayan Singh), for the Appellant. 

Mr. Sharosht Charan Mittra, for the Re- 


spondents. 


JUDGMENT. 

Motuice, J—A debt of Rs, 734-10-6 was 
due from the defendant to the plaintiff on 
a khata account. On the 6th of Magh 1315, 
which corresponds to sometime in January 
1908, the defendant executed a mortgage- 
deed in favour of the plaintiff, of which the 
consideration was the above debt of 
Rs. 734-10-6 and an additional sum of 
Rs. 765-5-6 which was to be advanced by the 
plaintiff in cash. The deed was duly re- 
gistered. The plaintiff, however, failed to 
pay to the defendant this additional sum 
and on the 30th of July 1909, the defend- 
ant wrote to the plaintiff calling upon him 
to complete the payment and to take back 
from the defeudant the mortgage-bond which 
had been left in the defendant’s custody.” 

On the 7th of January 1909 the plaintiff 
replied that- he had found by enquiry that 
the property mortgaged was not worth 
more than Rs. 734, that he, therefore, de- 
clined to advance the balance of Rs. 765-5-6, 
and that he would hold the property liable 
for the aforesaid debt of Rs, 734-10-6, 

_ It appears that the defendant did nothing 
for a period of nearly four years after that, 


4 . 
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and on the llth of August 19:3, the 
plaintiff brought the present suit to enforce 
his mortgage for the sum of Rs. 734 10-6, 
The Subordinate Judge decreed the suit. 
On appeal that decree was affirmed by the 
Additional District Judge. Insecond appeal 
before us it is contended on behalf of the 
defendant that the plaintiff is only entitled 
to a personal decree for Rs. 734-10-6 and 
that inasmuch as he failed to pay the full 
amount of the consideration of the mortgage- 
bond, he cannot obtain a decree for sale 
upon the mortgage and proceed against the 
property. 6 

Now the first question that arises is, was 
the mortgage completed or not at the time 
of registration? On behalf of the defendant- 
appellant before us, it is contended that the 
transaction was not complete and that a 
condition was attached to the effect that it 
would be only complete and operative upon 
the payment of the balance of Rs. 765-5-6. 
The reply to this is that prima facte the 
document created an interest in the property 
from the moment of registration and: that, 
if there was a condition to the contrary, 
the onus of proving such a condition is upon 
the defendant, : 

There is authority for the proposition no 
doubt that mere registration does not render 
a sale of immovable property or æ mort- 
gage operative from the time of registra- 
tion, if there is a condition attached to 
the contract that the operation of the 
transfer is to be postponed till the actual 
payment of the full amount of considera- 
tion. But in every such case the onus is 
upon the party setting up such a condition, 
and in the present case the defendant 
cannot escape from the burden which the 
law imposes upon him, But what has he 
done? The plaintiff has called one witness 
to prove why the mortgage-bond was allow- 
ed to remain in the custody of the defend- 
ant: he has admitted that the considera- 
tion was Rs. 734-10-6 plus Rs. 765-5- and 
that the bond was to be taken back upon 
payment of the latter sum: but he has no- 
where admitted that the contract was not 


“to create a valid interest in the property 
‘from the 


moment of actual registration, 
The defendant, on the other hand, has 
neither examined himself nor adduced any 
evidence to show thateany such condition 
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was attached to the contract, and, in my 
opinion, he has altogether failed to discharge 
the burden which rested heavily upon him, 
The transfer, therefore, being a valid transfer 
and having created a valid interest in the 
mortgaged property, what is the position of 
the defendant? Can he, when the plaintiff 
sues upon his mortgage, rely upon section 
39 of the Indian Contract Act and say that 
he rescinds the contract because the plaintiff 
has failed to perform his promise in its 
éntirety? In my opinion section 39 of the 
Indian Contract Act has no application to the 
case, 

The registration of “the mortgage-bond 
transferred an interest in the property to 
the plaintiff. The transfer, though arising 
out of a contract, cannot be properly called 
a contract., Therefore the provisions of the 
Indian Contract Act, notwithstanding the 
terms of section 4 of the Transfer of Pro- 
perty Act, do not assist the defendant. This 
was the view taken in Rashik Lal v. Ram 
Narain (1). In that case Karamat Hussain 
and Chamier, JJ., held that section 39 of 
the Indian Contract’ Act was not applicable 
to the case of a mortgage in’ which an 
interest in the property had passed. In the 
course of his judgment the former learned 
Judge referred to the case’ of Subba Rau 
v. Devu’ Snetti (2), in which there was an 
expression of opinion to the effect that the 
mortgagor had a right to cancel the con- 
tract if the mortgagee failed to perform 
his promise’ in its entirety with regard to 
the payment of the consideration money. 
Bat the learned Judge, quoting with approval 
the remarks of Farran, O. J., in Tatia v. 
Babaji (3), came to the conclusion that a 
transfer by mortgage differs from a contract, 
that section 39 of the Indian Contract Act 
dóes not, therefore, apply and that the mort- 


gagor cannot avail himself of the provisions. 


of that section for the purpose of rescind- 
ing the mortgage. " 

In Munshi Bajrangi Sahat v, Udit Narain 
Singh (4), Maclean, O. J., declined to go into 
the question whether it was open to the mort- 
gagor in such a case to rescind the contract, 
but he based his decision upon the ground 


-(1) 18 Ind. Cas. 673; 84 A. 273; 9 A. L, J. 198, 
(2) 18 M. 126; 6 Ind. Dec. (N. 8.) 487. 

(8) 22 B. 176; 11 Ind. Dee. «Nn, 8.) 683. 

(47 10 0. W, N. 982, e 
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that where a mortgagor does not demand 
from a mortgagee the payment of the 
balance of tbe consideration money and 
where there is no evidence that the mort- 
gagee ever refused to pay it, the mortgage 
was a good mortgage so far as the sum 
actually advanced was concerned. 

But in Rashik Lal v. Ram Narain (1), above 
cited, the position is very olearly stated by 
Chamier, J., who made tbe following observa- 
tions while agreeing generally with Karamat 
Hussain, J.:— 

“I am not prepared to say that the Court 
is bound in every case to enforce the mortgage 
according to the letter where the whole of the 
mortgage-money has not beenadvanced. For 
example, where the mortgagee sues for pos- 
session, he may, I think, be required to pay the 
balanse of the mortgage-money, before he takes 
vut, execution of his decree, and there may be 
other cases in which he may properly be put 
upon terms. In tbe present case there 
seems to be no reason for not passing a 


decree as prayed. Under the decree, the 
appellant mortgagor will be given an 
opportunity of repaying the amount 


which he received from the mortgagee. 
Eyen if the mortgagor insuch a case is 
entitled to rescind the mortgage, he can do 
so only upon repaying the amount advanced 
to him.” 

The general rule that a mortgage does not 
cease to be enforceable merely for failure of 
part of the consideration, has been accepted hy 
the Bombay High Courtin Bhagbai v. Narayan 
Gopal (5) and in Motichand v. Sagun (6), 
in the latter of which cases it was observed 
that the mortgagor’s remedy was to sue for 
the balance of the consideration and damages. 
The Calentta High Court in Rajani Kumar 
Dass v. Gaur Kishore Shaha (7) took the 
same view. | 

On the other hand a Full Bench of the Punjab 
Ohief Court held in Gokal Ohand v. Rehman 
(8) that failure of a part of the sonsidera- 
tion leads to failure of the whole mortgage. 
The basis of this view is that a contract to 
mortgage is indivisible and enforceable only 
in its entirety. 


(5) 31 B. 552; 9 Bom. L. R. 950. 

(6) 29 B. 46, 

(7) 35 0. 1051; 70. D. J. 686; 12 0. W. N. 761, 
(8) 59 P. R. 1907; 62 P. L. R, 1908, 
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In Madras the view taken in Subba 
Raw v. Devu Shetti (2), Tirumal Raju v. 
Pandla Muthial Naidu (9), Subbaraya 
Reddi v. Mantkka Koundan (10) appears to 
be that section 39, Indian Contract Act, 
applies and that the mortgagor has a right, 
to elect whether he will put an end to the 
contract or acquiesce in its continuance. But 
it isto be noted thatin Tirumal Raju vy. Pandla 
Muthial Naidu (9) the learned Judges appear 
to have declined to apply the sestion toa mort- 
gage in which part of the consideration is dis- 
covered to be void, for they held there that the 
plaintiff was entitled to enforce his mortgage 
for the principal money actually paid, and that 
in Subba Rau v. Devu Shetti (2), although 
expressing an opinion that section 39, Indian 
Contract Act, was applicable, the Court based 
its decision on a different ground, namely, 
that the plaintiff had acquiesced in the cancel- 
lation of the mortgage. 

The case of Subbaraya Redi v. Manikka 
Koundan (10), no doubt, goes the whole 
length of the appellant’s contention, but with 
great deference, 1 think the correct view is 
that taken by the Allahabad “High Court in 
Rashik Lals case (1), 

I see no difference between failure of con- 
sideration by reason of its being found to be 
partially void and failure by reason of refusal 
on the part of the mortgagee, so far as the 
application of section 39, Indian Contract 
Act, is concerned. In my opinion that 
section is wholly inapplicable in either case. 

The question next arises whether the 
defendant has an equitable ground of defence. 
Now the snbseguent conduct of a promisor 
is sometimes & ground for the rescission of 
a contract; but itis settled law that failure 
to perform a promise which formed the 
whole or part of the consideration inducing 
an executed conveyance gives one no right 
of rescission, In Brownlie v. Campbell (11) 
Lord Selborne ‘observed that to entitle a 
party to the rescission of a conveyance after 
its completion he must make outa case of 
misrepresentation and fraud or prove an 
error “in substantialibus” sufficient to annul 
the whole contract. Here no such ground has 
been shown. 

(9) 9 Ind Cas. 280: 35 M. lid; (1911) 1 M.W. N. 
113; 9 M. L. T, 286; 21 M. L.F. 168. 

(10) 10 Ind Cas. 259; (1911) 1 M. W, N. 265; 9 M. 
L. 2.479, |. 

(11) (1880) 6 A. C. 925, 
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In this case, therefore, the defendant is - 
entitled to raise neither a legal defence 
under the statutory provisions of the Contract 
Act nor an equitable defence. 

In my opinion, the rule stated by the 
Panjab Chief Court in Gokal Chand’s case (8) 
is too wide and must be restristed to cases 
where the parties agree that the mortgage 
will not be operative till the full amount of 
consideration has been paid. 

Such a condition is not a necessay part . 
of every mortgage. 

The defendant finally relies upon the 
case of Nil Madhab Parhi v. Haran Prosad 
Parhi (12). But that casedoes not assist 
him. In that case it was held that in 
regard to a deed of sale of immoveable 
property it was necessary to ascertain 
whether there was only intention that 
the deed should not operate till the payment 
of the full consideration money, and that 
it was open to the Court, after finding . 
that the transfer was operative inspite of the 
non-payment of the full consideration money, 
to make an equitable adjustment as regards 
the balance of the purchase between the 
vendor and a subsequent purchaser. But 
in this case I have already found that 
the defendant has failed to establish that- 
there was any’ condition postponing the 
operation of the mortgage-desed. In my 
opinion the present case must be decided 
upon the principles followed in Rashik 
Lal’s case (1) by the Allababad Court. As 
it is not inequitable that the defendant should 
be called upon either to redeem for 
Rs. 734-10-9 or to have his property sold in 
execution of the mortgage-bond, the plaintiff 
is entitled to succeed. | 

The appeal, therefore, will be dismissed 
with costs. : 

Jwata Prasad, J—I agree. The plaintiff 
was entitled to treat the mortgage as in, 
full foree with all the conditions and stipula- 
tions laid down in the bond in respect of 
the money due to him on the foot of 
the bond in snit. The mere non-payment 
of a portion of the consideration money 
does not render the bond inoperative or 
invalid. The exeeution and the registration 
of the bond created in favour of the 
mortgagee a transfer of: interest. in the 


(12) 20 Ind. Cas, 325; 19-6, L. J. 146; I7 C. WN, 
1161. : 
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property mortgaged to him, unless there 
was an intention on the part of the parties 
that the terms of the bond will not be 
given effect to until the entire consideration 
money was paid. This intention is to be 


proved in each case. In the present 
case there is no evidence nor any 
circumstance which would entitle the 


defendant to a finding that there was 
such an intention between the parties as to 
render the bond ineffective and inoperative 
on account of the non-payment of the full 
consideration money. The subsequent con- 
duct of the defendant leaves no manner 
of doubt that he never intended to, and 
in fact he never did, rescind the contract. 
In the notice dated the 30th July 1909 
long after the execution of the mortgage 
bond, he nowhere said that the contract 
was rescinded by him, whereas in the 
reply to that notice given by the plaintiff 
it was definitely stated that the mortgage 
shall be treated to be in full force in respect 
of the money already due to him. Even 
after the receipt of that reply in August 
1909 the plaintiff did not show any 
intention on his part to rescind the 
contract. In my opinion, the mortgage 
bond and the interest created in favour 
of the mortgagee by the bond is in fall 
force and the mortgagee is entitled 
to a mortgage decree for the amount 
due to him. I need hardly go over the 
authorities and the law on the point. They 
have been fully. dealt with by my learned 
brother, I agree with him entirely in 
all that has been said by him and I 
would, therefore, dismiss this appeal with 
costs. 
Appeal dismissed. 
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BOMBAY HIGH COURT. 
Seconp Givin Appeat No. 750 or 1915. 
October 5, 1916. 

Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Heaton. 
RAMKRISHNA YESHVANT KAMAT— 
DEFENDANT—-ÅPPELLANT 
versus 
Tus PRESIDENT, VENGURLA 


MUNICIPALITY—Ptatstirr— RESPONDENT, 
Civil Procedure Code (Act V of 1908), s. 102—‘Suit 
of the nature cognizable in Courts of Small Causes’, 
meaning oj-—Suit of Small Cause nature, beyond pecu- 
niary jurisdiction of Trial Court -Appeal, second. 

The words ‘suitof the nature cognizable in Courts of 
Small Causes’ in section 102, Civil Procedure Code, 
refer to the nature of the suit, that is, to a suit 
relating to a subject-matter over which a Court of 
Small Causes would have jurisdiction if within its 
pecuniary limits, and not to the Court which tries 
the case. [p. 882, col 1.] 

Soundaram Ayyar v Sennia Naickan, 28 M, 547; 
10 M. L. J. 329; 8 Ind, Dec. (x. s.) 785, relied on. 


A rent suit for Rs, 250 was filedin a second class 
Subordinate Judge’s Court who was invested with 
Small Cause jurisdiction only up to Rs. 50. The 
suit was decreed and the decree was affirmed on 
appeal. In second appeal: 

Held, that the suit was of a nature cognizable by 
Courts of Small Causes and no second appeal lay. 
[p. 882, col. 2.) 


Second appeal from the decision of the 
District Judge, Ratnagiri, in Appeal No. 123 
of 1914, confirming the decree passed by the 


Subordinate Judge, Vengurla,in Civil Suit 
No, 59 of 1913. 


Mr. A. G. Desai, for the Appellant. 
Mr. P. V. Kane, for the Respondent. 
JUDGMENT. 


Scorr, C. J.—The preliminary objection 
taken in this case is that no second appeal 
lies, on the ground that the suit in which 
it is preferred is of a nature cognizable 
by Courts of Small Causes within the 
meaning of section 102 of the Civil Procedure 
Code, the amount or value of the subject- 
matter not exceeding Rs. 500. On the other 
hand, it is contended on behalf of the appel- 
lant that a second appeal will lie, because 
the suit was not cognizable by the Judge 
of the district in which it was instituted 
since he was invested with the jurisdiction 
of a Small Cause Court only up to a limit 
of Rs. 50. In nature the suit is a suit 
for rent, and the notification contemplated 
by clause 8 of the Second Schedule of the 
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Provincial Small Cause Courts Act (IX of 
1887) has been issued inthe Bombay 
Government Gazette of 1931, whereby the 
Governor-in-Council was pleased “to invest 
Subordinate Judges of all districts in the 
Bombay Presidency proper with authority 
to try on the Small Cause side of their 
Courts all suits for the recovery of rent 
arising within the local limits of the ordinary 
jurisdiction of their Courts and falling within 
the pecuniary limits up to which suits are 
cognizable by them, as Judges of Courts of 
Small Causes.” 


16 has been held by various Courts in 
India that the words “suit of the nature 
cognizable in Courts of Small Causes,” 
which was the wording of section 586 of 
the Code of 1882, referred to the nature 
of the suit, that is, to a suit relating to 
a subject matter over which a Court of 
Small Causes would have jurisdiction if 
within its pecuniary limits, and not to 
the Court which tries the case. There is 
no’ substantial difference between the words 
of sedation 586 of the Code of 1882 and 
séction 102 of the Code of 1908. The 
particular point which arises for decision 
in this case was referred to a Full Bench 
of ‘the Madras High Court, the judgments 
on which reference will be found reported 
in Soundaram Ayyar v. Sennia. Natckan (1). 
There a rent suit had been instituted before 
the District Munsif of Madura. The District 
Mnuusif’s jurisdiction was limited to suits not 
exceeding Rs. 200 in value, and Mr, Justice 
Shephard, one of the Judges whose opinion 
prevailed, states as follows:— “To my mid, 
it is, in thelegal sense of the term, absurd 
to say that a suit for Rs. 400 claimed as 
rent might, but for the fact that the District 
Munsif’s jurisdiction under the Act was limit- 
ed to suits not exceeding Rs. 200 in value, be 
tried asa Small Cause, and at the same time 
todeny that such suit is of the nature of suits 
cognizable by Courts of Small Causes.” 
As bas been pointed out by my learned 
brother in argument, the pecuniary limit of 
the Small Canse Court Judge’s jurisdiction 
in this case is Rs, £0 for all suits cognizable 
by a Court of Small Causes, but that would 
be no reason for permitting a second appeal 
in every suit not execluded by the terms of 
a? 23 M. 547; 10 M. L. J. 329; 8 Ind. Dec. (x. 8.) 
De 
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the Second Schedule of the Provincial 
Small Cause Courts Act which was tried 
by him, where the amount claimed is Rs. 60, 
for all the snits would still be of a nature 
cognizable by Courts of Small Causes. For 
these reasons, I am of opinion that the 
preliminary objection must prevail that no 
second appeal lies and the appeal must; 
therefore, be dismissed with costs. 

Heaton, J.—I agree. I think that the 
intention of the Legislature is given effect 
to by the decision proposed, though I am 
not unmindful of the force of some of the 
arguments used by Mr. Justice Subrahmania 
Aiyar inthe Madras Full Bench case of 
Soundaram Ayyar v. Sennia Natckan (1). 

Appeal dismissed. 


CALCUTTA HIGH COURT, 
Civin Appear No. 5 or 1916. 
January 18, 1917. 

Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice, and Justice Sir 
Asutosh Mookerjee, Kr. 

NAWAB JAN AND OTHERS— 
Prarntires— APPELLANTS 

tersus . 
SAFIUR RAHMAN AND orasrs— 
DEvenDANTs— RESPONDENTS, 

Muhammadan Law—Mushaa, doctrine of—Guift of 
undivided property by father to adult and minor sons, 
validity of —Possession, change of—Father’s guardian- 
ship of infant children, whether can be delegated— 
Heba-bil-ewaz, consideration recited: in—Burden of 
proof, * 

Per Curiam.—The doctrine relating to the invali- 
dity of gifts of mushaa ought to be confined within 
the strictest rules. [p. 888, col. 1; p. 890, col. 2.] 

No objection of confusion (mushaa) can arise in the 
case of a gift of undivided property, which is capable 
of partition, made by a father in favour of an adult 
and & minor son by a formal document duly executed 
and registered in which the donor, intending that 
his adult son should act in respect of the subject of 
gift for his minor son, states that the adult son is 
the ae of the minor son. [p. 889, col. 1; p. 591, 
col 1, 


Under the Muhammadan Law it is competent for 
the father, who is the natural guardian of his minor 
children, to divest himself ofthe guardianship by dele. 
gating it to a fit and proper person. [p. 889, col. L] 
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Per Sanderson, C. J—Under the Muhammadan Law 
it is necessary for the donee to take possession of 
the subject of gift in order to make the gift valid, 
even when the gift is made by a deed duly registered. 
[p. 887, col. 2.] 

“There is nothing to prevent a gift of an undivided 
properby bya father toan adult and a minor son, 
provided the proper form or device is used for the 
gift. [p. 8&8, col. 1.] j 

The proper form or device for such a gift pointed 
out, [p. 388, col. 1.] 

Per Mukerjee, J~—The burden of proof lies on the 
person in whose favour a heba-bil-ewaz is executed to 
establish that the consideration was paid as described 
in the instrument, and the rule that it is for the 
executant of a document, who denies receipt of the 
consideration as recited therein, to prove that the 
recital is incorrect in factshas no application to a 
heba-bil-ewaz. [p. 889, col. 2; p. 890, col 1] 


Where a gift is made by a father to his infant son 
under the Muhammadan Law, no change of posses- 
sion is necessary; the declaration of gift is deemed 
to change the possession by the father on his own 
account into possessién as guardian on his son’s 
account. [p. 891, col. 1.] 

Appeal against the decree of Mr. Justice 
Greaves, dated the 25th March 1915. 


FACTS appear from ths following judg- 
ment of Mr. Justice Greaves:— i 


One Abdul Sutter was married to three 
wives. His frst wife was one Bassimunnessa 
and she predeceased him leaving oneson Safiur 
Rahman, who is defendant No.1. His second 
wife was one Amatoonnessa Bibi, who survived 
him and died in January 1908. She had two 
children; namely, Abdul Rahman, defendant 
No. 2, and a daughter Khodajunnessa Bibi, 
defendant No. 3. His third wife was one 
Dulinjan Bibi, who survived him and died 


In December 1909 leaving three children 
who are the plaintiffs, Ajijur Reabman, 
Lutfur Rahman and Sakina Bibi. Abdul 


Sutter died on 15th July 1907. By a 
deed of gift or heba-bil-ewaz which is 
- Exhibit 2 in this case and dated 20th 
January 1903, Abdul Sutter, after reciting 
that he was advanced in age and that he 
had no hope of living much longer and 
‘also reciting the then state of his family, 


no mention being made of the infant 
plaintiff Lutfor Rahman who was born 
shortly after the execution of this docu- 


ment, recited therein that he had given 
away to his third wife and her son and 
daughter his own family dwelling-house 
No. 18 and the carriage and horse business 
in »Beliaghatta Road in the town of 
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Calcutta, and had paid Rs. 250 in Com- 
pany’s currency ou account of the den- 
mohur of his third wife and that he gave 
to his second wife and her infant daughter 
certain property therein mentioned and 
that he had retained for his own use 
certain land therein mentioned and also a 
7-anna share in No. 6 Marsden Street, 
Calcutta, and gave certain property therein 
mentioned to his two sons, defendants Nos. 
1 and 2. By a second deed of gift or 
heba-bil-ewaz which was dated 28th January 
1906, but which according to the evidence 
before me was executed on 20th January 
1806 and which contained recitals similar 
to those contained in the last-mentioned 
document including a reference to the gift 
of the house No. 18 Beliaghatta Road and 
his horse business in connection therewith 
to his third wife, gave to his second wife 
and her daughter certain properties therein 
mentioned. These two documents were not 
produced before me and the evidence with 
regard to them is as follows, such evidence 
being given by the first defendant Safiur 
Rahman. He states that he saw the 
originals at the time of their execution 
and that the document of 20th January 
1906 after execution and registration 
remained in his possession and that the 
document of 28th January 1906 remained 
with Amatoonnessa Bibi, the second wife 
of Abdul Sutter. He further stated that 
he took this second document from her 
for the purpose of filing a suit which was 
in fact brought and that hoth documents 
were last in his possession in the month 
of December 1908 and that he kept them 
in his residence in Calcutta, but that in 
the month of December 1908 he was minded 
to go to his native village at Gandhapur 
and that he took them with him in a 
bundle together with other papers and 
belongings. He stated that these were 
handed by him to a cooly to take to the 
station but that the cooly decamped with 
them on the way and that he had seen 
nothing of them since. He stated that on 
the day after the loss he lodged a complaint 
at the Fenwick Bazar thana which was 
taken down; the book kept at the thana 
containing the entry of this complaint was 
produced before me. Tbe parties to this 
suit are Shaikh Nawabjan who is the 
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father of Dulinjan Bibi and Bhoja Bibi 
who is the mother of Dulinjan Bibi and 
three infant children of Doulinjan Bibi 
whose names I have already mentioned. 
The second plaintiff Bhoja Bibi is the 
legal guardian of these three infants having 
been appointed such by an order of the 
Alipore Court dated 19th August 1910. 
When she was appointed guardian, she 
stated in her petition and it is so stated 
in the order that these infants had property 
to the value of about Rs. 11,000 and the 
scheduled properties referred to in her 
petition contain a reference to the house 
in No. 18 Beliaghatta Road as forming 
part of the properties of the infants, The 
plaint in this suit only refers to the first 
deed of gift, namely, that of 20th January 
1906, but I allowed an amendment to be 
made by the insertion of a reference to 
the second deed of gift of 28th January 
1$06, and the case has been argued before 
me as if both these documents were attacked. 
The plaint, after referring to the family of 
Abdul Sutter and other matters, states that 
Abdul Sutter was at the time of his death 
possessed of considerable properties, both 
moveable and immoveable, and that a list of 
the properties so far as the plaintiffs have 
been able to ascertain them is contained 
in schedule A tothe plaint, and in para- 
graphs (7) and (8) of the plaint ihe 
plaintiffs ask for partition. Paragraph (9) 
refers to the document of 20th Jannary 
1903. It does not state that that docu- 
ment was forgery but it states that it 
was executed at atime when Abdul Sutter 
was suffering from death illness and that 
it was made in contemplation of death, but 
the case has also been argued before me 
on the footing that this document is a 
forgery. By the prayer of the plaint the 
plaintiffs in addition to the relief referred 
to ask for an account of the rents and 
profits of the estate and the dealings of 
the first defendant therewith, the first 
defendant being alleged to have taken 
possession of the deceased's properties after 
his death. . 


Paragraph (3) of the written statement 
deals with the properties in schedule A 
and I shall have to refer to this later on, 
Paragraph (6) of the written statement 
deals with the share of the plaintiffs in 
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the estate of Abdul Sutter and paragraph 
(7) purports to render an account of the 
sums for which the plaintiffs are alleged 
to be liable in respect of the debts of the 
estate and also sets forth certain payments 
which are alleged to have been made by 
the first defendant for, or on behalf of, the 
The issues which were 
settled in this case and which I have to 
decide are as follows:— 

(1) Whether the deeds of gift of 20th 
January 1906 and 28th January 1906 in 
favour respectively of the Ist and 2nd 
defendants and Amatoonnessa Bibi and her 
daughters are valid.” 

(2) Whether any and which properties in 
schedule A of the plaint are liable to be 
partitioned as forming part of the estate of 
Abdul Sutter. 

(3) Whether any and what enquiries 
should be directed as to what the estate of 
Abdul Sutter consisted of at the time of 
his death. 

(4) Whether the defendanis are entitled 
to any and what account against defendant 
No. 1. $ 


With regard to the first issue, I have 
already referred to the loss of these deeds 
and I accept the evidence of the first defen- 
dant as to their loss and execution. This 
evidence is corrobcrated by that of one 
attesting witness who was called before’ me 
and whose name is Abdul Goffur, but I am 
also fortified in this decision by the fact 
that there is in evidence before me the 
registration of the two deeds. The plaintiff 
Shaikh Nawabjan was one of the attesting 
witnesses to the two documents but he 
professes to have no recollection of having 
attested them. [do not think that he was 
an untruthful witness, but having seen him 
in the box I can place no reliance on his 
memory or on the evidence which he gave 
before me. I accordingly hold with regard 
to the two documents of 20th January 1906 
and 28th January 1906 that they are valid, 
and I accept the evidence of the first 
defendant with regard to the state of health 
of Abdul Sutter at the time these documents 
were executed. Apparently on the date 
these documents were executed he was able 
to walk a considerable distance from Gan- 
dhapur to Calcutta before taking the train 
and a like distance on” the return journey, 
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I think the distance amounts to about 12 
miles in all and I accept this evidence and 
the other evidence that was given before me 
by the first defendant with regard to his 
state of health. In connection with this 
issue, it is necessary to consider the question 
that was argued before me with regard to 
the existence of the #icca ghary business 
and the house at No. 18 Beliaghatta Road 
I felt considerable difficulty with regard to 
this matter inthe course of the case, but I 
have come to the conclusion that both the 
honse and business in fact existed and were 
made over to the infant plaintiffs or taken 
possession of by the first two plaintiffs or 
by the infants’ mother during her lifetime 
on behalf of herself and the infants. With 
regard tothe existence of the Beliaghatta 
business the evidence is as follows :—Shaik 
Abdul Gunny was called as a witness before 
me on behalf of the defendants. He isa 
License Inspector of the Manicktolla Munici- 
pality and he produced a hackney-carriage 
register and other books which are kept 
under his custody. Now it appears from 
this register that in the year 1904a small 
ticca. ghary business was carried on at 
No. 19-22, Beliaghatta Road, under the name 
of -Ajijur Rahman and Abdul Sutter and 
that the license dues were paid on 7th April 
1904 and 28th April 1904 in respect of the 
licenses which appear in that book. In the 
entries for the years 1906-1907 the name 
of Ajijur Rahman the infant plaintiff 
appears as the licensee in respect of two 
carriages at No. 107 Beliaghatta Road and 
if appears that the license dues were paid 
on 2nd November 1906. It appears to me 
from a perusal of these entries that it is 
clear that there wasa icca ghary business 
carried on by Abdul Sutter prior to his death 
in some house in Beliaghatta Road and 
that such business after his death passed to 
the infant plaintiffs. Then with regard to 
the existence of No. 18, Beliaghatta Road, 
evidence was given before me by one Kamala 
Kumar Chowdhury who was the collect- 
ing elerk of the Manicktolla Municipality. 
lt appears from his evidence, that 
is to say, from the registers which he pro- 
duced, that in the years 1905 and 1906, Abdul 
Sutter was assessed for two thatched huts 
and one stable with two stalls at No. 141-4 
Beliaghatta Road afid that Shaik Nawabjan, 
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the first plaintiff, was assessed for two 
thatched huts and two thatched stables and 
four stalls at No. 141-3 in the same road. 
From the register for 1900-01 it appears that 
Abdul Sutter was assessed forone thatched 
hut and two thatehed huts with stable at 
No. 19-19 Beliaghatta Road and that Shaikh 
Nawabjan was assessed for two thatched 
huts and a stable at No. 19-21 Beliaghatta 
Road. There is evidence before me of the 
change from these numbers to the numbers 
already referred to and of the consolidation of 
the two holdings Nos. 141-3 and 141-4 and a 
change in the number of these holdings to 
No. 153-1, which is apparently where Shaikh 
Nawabjan and his wife now reside. There 
is no actual evidence with regard to No. 18 
Beliaghatta Road and the books which were 
produced in Court by the witness Kamala 
Kumar Chowdhury do not refer to No. 18, 
but from the evidence before me I am 
satished that Abdal Satter owned 
certain property consisting of huts and 
stabling in Beliaghatta Road and that that 
property was at one time numbered 19 in 
such road. I think the inference is 
irresistible that No. 18 referred to in the 
two documents of 20th January 1906 and 


` 28th January :906 is a slip for No. 19, and 


I accordingly kold that it has been proved 
in evidence before me that Abdul Satter 
was possessed of a tzeca ghary business and 
a house in Beliaghatta Road both of which 
passed on his death to the possession of the 
infant plaintiffs or their mother. I am 
satisfied on the evidence that was given 
before me that there was, after he documents 
of the 20th and 28th January were executed, 
delivery of possession of the properties to 
which they refer to the first defendant so 
far as relates to the properties given to him, 
and also so, far as relates to the properties 
given to Amatoonnessa delivery of possession 
to her. This is proved to my satisfaction 
by the evidence of the first defendant, 
There is no evidence before me that any 
consideration passed at the tims these 
documents were executed although reference 
is made to such payment, but the first 
defendant in fast stated in evidence that 
nothing was paid at the time of the exe- 
cution of the deeds by his father, although 
it is argued before me that this answer was 
not directed to this express point. Iam 


886 
NAWAB JAN Y. SAFIUR RAHMAN, 


also satisfied that possession’ was taken of 
the property by the first defendant on 
behalf of himself and the second defendant 
who isa minor, and I see no reason why, in 
spite ofthe cases which were quoted before 
me in Mata Din v. Ahmad Ali (1) 
and which in my opinion has nothing to 
do with this particular question, I say I 
see no reason why this is not a valid taking 
of possession. It was also urged before me 
that a joint gift by one deed could not be 
made under Muhammadan Law, and I was 
referred to a case, Mullick Abdool Guffoor v. 
Muleka (2), in support of this proposition, 
but the property in the present case was 
let out to tenants and accordingly I see no 
valid objection to the gift on this score. 


With regard to the second issue and the 
properties in schedule A, property No. 1 is 
comprised in the document of 20th January 
1906, and accordingly was not the property 


of Abdul Sutter at the time of his death. - 


With regard to properties Nos. 2, 4, 5 and 6 
Tam satisfied on the evidence before me that 
these properties never formed any part of 
the estate of Abdul Sutter. With regard to 
property No. 3 in schedule A, that did not- 
form any part of the estate of Abdul Sutter 
at the time of his death as it was comprised 
in the deed of gift of 28th January 1906 and 
with regard to property No. 7 in schedule 
A, I find on the evidence before me that that 
is also comprised in the deed of gift of 20th 
January 1906. With regard to the third 
issue in my opinion it is not necessary to 
direct any enqniry as the estate of Abdul 
Sutter consisted, at the time of his death, 
of a 7-annas share in 6 Marsden Street, 
Calentta, and certain properties at Gandhapore 
a list of which is contained in the document 
of 20th January 1906. With regard to the 
4th issue I find on the evidence before me 
that the infant plaintiffs are liable for certain 
debts which were due from the estate of the 
deceased at his death, their share of such 
debts amounting to the sum of Rs. 705-10-74 
pice. Some argument was addressed to me 
whether they would be liable in respect of one 
debt of the testator, which is one of the items 


3 Ind. Cas. 976; 15 0. L. J. 270; 34 A. 218; 16 
. 888; 11 M. L. T. 145; (1912) M. W. N. 183; 
. 215; 14 Bom. L. R. 192; 15 O. 0. 49; 23 M, 
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which make up this sum of Rs. 7035-10-74 
pice,on the ground that certain property 
which passed under the deed of gift of 20th 
January 1906 passed to the first defendant 
with the liability for a mortgage thereon. 
I am satisied on the evidence before me 
that the property alleged to be mortgaged 
namely 10, Wellesley 2nd lane, was not in fact 
comprised in the mortgage and that the 
testator’s estate was liable for this item. 
Defendant No. 1 claims as against the infants 
to charge them with asum of Rs. 408-12 
for interest. This seems to be calculated at 
a very exorbitant rate. I understand it is 
something like 75 pèr cent. per annum and 
I disallow any claim for interest. But in 
addition to the sum of Rs. 705-10-7% pice it 
is admitted that the infanta are liable for 
two other sums, viz., a sum of Rs. 30-15-104 
pice for Municipal rates in respect of 6 
Marsden Street, and also a sum of Rs, 129-8 
for repairs to No. 6 Marsden Street, that is 
to say, the plaintiffs are liable for these three 
sums which together amount to a sum of 
Rs. 866-2-6. The first defendant also claims 
to have made certain payments to or on 
behalf of the plaintiffs or to their mother 
during her life during the years 1907—10. 

It may well be that certain payments were 
made by the first defendant to the infants 
or on their behalf, but he is in the position of 
a trustee and he produced no accounts of 
such payments before me and under the 
circumstances I do not think it would be 
right to allow any snch amounts. The result 
is that ! disallow the claim of the defendant 
No. 1 for the sum of Rs. 408-12 for interest 
and for Rs. 446-15-9 for the advances alleged 
to have been made. ‘These sums amount to 
Rs. 8:5-11-9. I find indeed it is admitted 
that defendant No, 1 has received, on account 
of the sum of Rs. 866-2 6, sums amounting 
to Rs. 336-14 in respect of the infants’ share 
of the rents of 6 Marsden Street for the 
years from April 1910 to January 1912. He 
also admits that since that date up to the pre- 
sent time he has been receiving the infants’ 
share of the rent of these premises, that is to 
say, roughly for a period of three years or 
thirty-six months and on a calculation of the 
amount of rent received on account of the 
infant’s share for those thirty-six months, I 
find that a sum of Rs. 540 or thereabouts hag 
been received by the defendant No. 1, and 
if this sum is added” to the sum of- 
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Rs.876-14, that is to say, the sum due 
from the infants of Rs. 866-26 is in effect 
cancelled by the sum received by the 
defendant No. 1 on account of the infants’ 
share of the rents of the premises No, 6 
Marsden Street, with the result that I 
find there is no necessity for accounts and 
that there is no sum due from the infant 
plaintiffs to the defendant No. 1 or from 
the defendant No 1 to the infant plaintiffs. 
The only order I have to make in this 
case is to declare that the parties are 
interested in the premises forming part of 
the testator’s estate, at the time of his 
death as to the plaintiffs to half, and I 
declare that the three defendants are between 
them entitled to the other half of the 
premises tobe partitioned. It appears that 
the 7-annas share of 6 Marsden Street 
is in the course of being sold in pursuance 
of a mortgage decree and, therefore, there 
is-no necessity to make any order for 
partition with regard to that and I 
accordingly make the usual partition decree 
only with regard to the properties at 
Gandhapore which are referred to in the 
document of 20th January 1906. I direct 
costs to be taxed and I direct that half 
of the costs of defendants shall be paid 
to them from tte share of the infants 
when realised fromthe properties above 
referred to including half of reserved costs 
(if any). 

Messrs. U. N. Sen Guptaand S. N. Ghose, 
for the Appellants. 

Messrs. S. C. Mukerjeeand H. D. Basu, 
for the Respondents. 

JUDGMENT.. 


SANDERSON, ©. J.—This is an appeal 
against the judgment of Greaves, J., and 
on the hearing of the appeal the arguments 
have been mainly addressed to the question 
whether the learned Judge’s conclusion as 
to the validity- and effect of the two 
deeds, dated 20th January 1906 and 27th 
January 1906, are correct. (The latter deed 
is referred to in the judgment of the 
learned Judge as being dated the 28th 
January 1£06), 

These documents were executed in the 
form of heba-bil-ewaz or “gift in exchange” 
and each deed contained a recital that 
. Abdul Sutter had received two pieces of 
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gold coin by way of consideration from 
the donees; the learned Judge, however, 
has found that there was no evidence of 
any consideration passing at the time 
of the execution of the deeds, but on the 
contrary the first defendant himself 
had in fact stated in his evidence that 
nothing was paid at the time of the 
execution of the deeda by his father. 

Consequently these deeds must, in my 
jadgment, be treated as having been made 
without consideration and merely as kebas. 

The deeds being treated as hebas, it 
would be necessary for the donees to take 
possession of the subjects of the gifts 
in order to make the gifts valid. 

The learned Judge has found that there 
was, after the deeds were executed, 
delivery of possession of the properties, 
to which they refer, to the first defendant 
so far as relates to the properties given 
to bim, and also so far as relates to the 
properties given to Amatunnessa, delivery 
of possession to her, and he further says 
that this was proved by the evidence of 
the first defendant. 

The evidence on this point is contained 
at pages 149 and 150 of the paper-book 
as follows:— 

“Q. After the deeds were executed and 
registered, what happened to the pro- 
perties? 

A. The persons to whom they were 
given came into possession of them. 


Q. With regard to the properties given 
to you, did you do anything after pos- 
session was given to you? 


A Yes. 4 

0. What? 

A. I had my name substituted in respect 
of them in the Municipality as also in 
the Collectorate, and I also used to 
get the tenants to sign the connterfoils 


of receipts for moneys paid by them. 
* * * * * * 

Q. In consequence of your application 
your name was registered? 

A. Yes, I also filed the deed of gift 
along with my application in the Col- 
lectorate. 

* = * $ * * 

Q. With regard to the properties given 
to them, do yon know what happened ta 
these properties? ; 


8&8 
NAWAB JAN V, SAFIUR RAHMAN, 


A, Those given to Amatunnessa 
taken possession of by her.” 

I think there is enough to justify the 
learned Judge’s finding, especially in view of 
the fact that the above-mentioned statements 
in the evidence of the first defendant do 
not seem to have been challenged by 
cross-examination., 

It was, however, argued on behalf of 
the appellants that even if there was 
possession of the property included in the heba 
of the 20th January 1906, the deed was not 
valid by reason of the gift being one of 
undivided property, which was capable of 
partition, to adult and minor sons. 

This argument was founded on the 
objection of ‘confusion’ which was said to 
apply to such a case, viz., that in the 
case of the deed of 20th January 1906, 
the donor being the father, and, therefore, 
the guardian of his minor son, would take 
seisin of the minor’s share at the time 
of the gift and thus confusion would be 
created, 


were 


This objection, according to the later 
authorities, could be avoided by the adoption 
of a device which is referred to in the 
books, vzz., that the entire property should 
be consigned to the adult, and then a 
gift of it made to both. So that 
apparently, according to Muhammadan Law, 
there is nothing to prevent a gift of 
undivided property by a father to an 
adult and minor son, provided that the 
proper form or device is used for the gift. 
Further, it has been laid down by the 
Judicial Committee of the Privy Council 
in Muhammad Mumtaz Ahmad v. Zubaida 
Jan’ (3) that the doctrine relating to the 
invalidity of gifts of mushaa is wholly 
unadapted to a progressive state of society 
and ought to be confined within the 
strictest rules. 


The principle of the objection already 
referred to seems to be that when a person 
makes a gift to an adult and an infant who is 
inthe donor’s guardianship, the donor is 
assumed to take seisin of the wminor’s 
share, whereas the gift in favour of the 
adult requires acceptance, .and thus 
confusion is occasioned. 


(8) 16 I. A. 205 at p. 215; 11 A, 466; 6 Sar. P, O. J. 
483; 6 Ind. Dec, (N. 8.) 721, 
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In this case the gift was contained in 


a formal document, duly executed and 
registered, in whioh it was stated that 
the adult son, Safiur Rahman, was the 
guardian of Abdul Rahman, the minor 


son; and 1 think the intention of the 
donor was that the adult son should act 
in respect of these properties for his 
mincr son. Under such circumstances, I 
do not think that the confusion hereinbefore 
referred to would be created, inasmuch 
as the adult son and not the father 
would take seisin of the minor’s share 
at the time of the gift: in any event, 
in view of the opinion expressed by 
the Judicial Committee of the Privy 
Council, I do not propose to extend the 
doctrine by applying it to the facts of 
this case 

Then it was argued (L).that the father 
did not in fact appoint the elder son as 
guardian to take possession, and (2) that 
he could not divest himself of his 
guardianship and appoint the elder son as 
guardian even if he intended so to do. 

As regards the first of these two points, 
it is trne that there is no express provision in 
the deed authorising the elder son to 
take possession as guardian for the minor 
son. This is not surprising, when one 
remembers that the deed was intended to 
be a “heha-bil-ewaz,” and nota mere “heba,” 
and consequently the donor purported by 
the deed, in exchange for the consideration 
there mentioned, to put the two sons in 
possession. On the other hand, I think 
it is clear that the father, being advanced 
in age and not expecting to ‘live much 
longer, intended to divest himself of all 
interest in the property andto appoint the 
elder son guardian of the minor, and to 
do whatever was necessary in respect of 
these properties on behalf of the minor 
son, and, if taking possession was necessary, 
that would be included within the anthority 
conferred upon the elder son as guardian, 


As regards the second of the above 
mentioned points, it was urged that the 
father could not divest himself of the 
right and duty of guardianship over his 
minor sop, and consequently the appoint- 
ment of his elder son as guardian being 
invalid and ineffective, the gift contained 
in the deed was also invalid, 


Vol, XXXVIII] 
NAWAB JAN Y. SAFIUR RAHMAN, 


No authority was produced, in answer 
to our request, for the proposition that 
by Muhammadan Law, a father cannot divest 
himself of his guardianship of a minor 
son in a proper case and by appointing 
a proper person. 

The father is no‘donbt the natural guardian 
of the minor svn, but, under the 
circumstances which existed in the present 
case, viz., that the father was advanced 
in years, and did not expect to live long, 
and desiring to prevent ill-feeling and dis- 
putes amongst his children and wives, he 
wished to make a disposition of his property, 
I do not think there ig any good reason why 
he should not delegate his guardianship by 
appointing his elder son the guardian of his 
minor son, and, in the absence of any author- 
ity to the contrary, in my judgment it was 
competent for him‘so to do. 

The considerations above mentioned apply, 
mutatis mutandis, to the second deed dated 
the 27th January 1906 whereby Abdul Sutter 
appointed his wife Amatoonnessa Bibi guardian 
of his infant daughter Khodajunnessa: in the 
case of this deed also, for the reasons above 
mentioned, I think it was competent to 
Abdul Sutter to delegate his guardianship 
by appointing his wife guardian of his 
infant daughter and to make a valid gift of 
the properties therein mentioned in favour of 
Amatoonnessa and his infant daughter. 

For these reasons, in my judgment, this 
appeal should be dismissed with costs, 


Mooxrersen, J.— This is an appeal by the 
plaintiffs ina suit for declaration of title to 
property alleged to have been left by ove 
Abdul Suttar, a Sunni Muhammadan who died 
on the 15th July 1907. Abdul Sattar had 
three wives, Basimunnessa, Amatoonnessa and 
Dulinjan, by each of whom he had children. 
The first wife predeceased him and the third 
wife who- survived him died before the 
institution of this suit, The plaintiffs are 
the legal representatives of the third wife, 
and his children by her. They are admittedly 
entitled toa half-share of whatever forms part 
of the estate left by Abdul Snuttar. The 
defendants are his children by the first and 
second wives. The relationship of the parties 
will appear from the following genealogical 
table: -- 


INDIAN OASES, 


ABDUL SUTTAR, 
died, 15th July 1907. 


Bassimunnessa, Amatoonnessa, 
first wife, second wife, 


| | 
Safiur Rahman, é 
defendant No. 1. 





Dulinjan Bibi, 
third wife, 


| 
f 
Abdul Rahman, 


Khodajunnessa, 
defendant No. 2. 


defendant No. 3, 





Luifar Rahman, 
plaintiff No. 4, . 


Azizur Rahman, 


ng Sakina Bibi, 
1 10. 


plaintiff No. 6, 


Nawab Jan, plaintiff No. 1 Nase and mother of 
Bhoja Bibi, plaintiff No 2 Dulinjan Bibi, 


The controversy between the parties centres 
round two documents executed by Abdul 
Suttar onthe 20th January 1906 and the 
z7th January 1906 respectively and register. 
ed on the 6th February 1906. By these 
instruments Abdul Suttar transferred a 
considerable portion of his estate, the earlier 
in favour of the two sons by the first two 
wives; the latter in favour of the second wife 
and her daughter. The documents on the 
face of them purport to be hibas-bil-ewaz, 
that is gifts for consideration, namely, two 
gold mohurs in each case. Mr. Justice 
Greaves has found that, as transpires from 
the evidence of the first defendant, the son 
of the frst wife, no consideration in reality 
passed at the times of the execution of the docu- 
ments or at any subsequent period. Conse- 
quently the deeds must be treated as kikas and 
not hibas-bil-ewez. It is well-settled that the 
burden of proof lies on the person in whose 
favour a heba-bil-ewaz is executed to establish 
that the consideration was paid as described 
in the instrument, and there is no room for 
the application of the doctrine recognised 
by the Judicial Committee and by this 
Court in the cases of Chowdry Deby i o:sad v, 
Ohowdry Dowlut Sing (4), Rajah Sahib Perhlad 


(4) 3 M. I. A. 347 at p. 354; BW. R (P.O) 55; 1 
Suth. P. C. J. 161; 1 Sar, P. O. J, 288; 18 K. R, 531, 
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Sein v. Babov Budhoo Sing (5); Ali Khan Baha- 
dury. Indar Parshad (6) and Fulld Bibi v. 
Bassirudi Midha (7), that where the executant 
of a document denies receipt of the considera- 
tion recited in a bond, the burden lies upon 
him to establish that the recital is incorrect 
in fact [Khaisorcontssa v. Rowshan Jehan (8); 
Chaudhri Mehdi Hasan vy. Muhummad Hasan 
(9); Rahim‘an Bibi v. Imanian Bibi (10). 
The true position thus is that to establish 
the validity of the gifts covered by 
these two instruments, if is ineumbent on 
the defendants to prove strict compliance 
with the requisites deemed essential for 
the validity of a gift under the Mubammadan 
Law. This brings us to tbe crucial 
point in the case. The earlier gift, as 
already stated, was in favour of the two 
sons by the firat two wives, of whom one 
was an infant. Thelater gift was in favour 
of the second wife and her infant daughter. 
Mr. Justice Greaves has found that posses- 
sion was asa matter of fact delivered to the 
adult doneein each instance, and the evi- 
dence supports this conclusion; indeed, there 
is no evidence to rebut the testimony of the 
first defendant on this point. Now, as con- 
cisely stated in the Hedaya, giftsare render- 
ed valid by tender, acceptance and seisin. 
The plaintiffs contend with reference to this 
exposition of the law, that the gifts were 
invalid on two grounds, first, that as there 
was, in each instance, a gift in favour of an 
adult andan infant, there was mushaa or 
sonfusion; and secondly, that there was no 
valid acceptauce of the gift on behalf of the 
infants concerned, by persons legally com- 
petent to act in fhat behalf. 


As regards the first objection which is 
sought to be supported by reference to the 
decision of Nizam-ud-din v. Zadeda Bibi (11), 
adversely commented on by Ameer Ali in 
his Muhammadan Law, Vol. I, page 101, it is 


(5) 2 B. L. R. (P. O.); 111 at} p. 122; 12 M. I. A. 
275; 12 W. R. 6 (P. CO); 2 Suth. P. C. J, 225; 2 Sar. P, 
C.J. 429; 20 B. R. 343. 

(6) -23 C. 950 (P. ©.); 28 I. A. 92; 7 Sar. P. 0. J. 
63; 12 Ind. Dec. (n. s.) 631. 

(7) 4 B. L. R. 54 (F. R. ; 12 W. R. 25 (F. B.). 

(8) 3 I. A. 291; 20. 184; 26 W. R. 36;1 Ind. Dec. 
(x. s.) 412. 

(9! 28 A. 439%; 4 C. 39; 4 ©. L, 7. 2965:10 0. W. N. 
706; 3 A. L. J. 405; 8 Bom. L, R. 387; 9 O. ©. 196; 33 
I A. 6% 1 M L. T. 163. 

(10) 15 Tnd. Cas. AAS: 17 ©. T.T 173, 

(11) GN. W. Ù, H, C. R, 838, 
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sufficient to observe that as pointed out by 
the Judicial Committee in Muhammad Mumtaz 
Ahmad v. Zubaida Jan (8), the doctrine 
relating to the invalidity of gifts of mushaa is 
wholly unadapted to a progressive state of 
society and ought to be confined within 
the strictest rules. In a later case [Ibrahim 
Goolam Arif v. Saiboo (12)], the Judicial 
Committee refused to extend the doctrine 
to forma of property unknown in archaic 
times. The principle itself rests on two 
reasons; namely, first, seisin in zase of 
gifts is expressly ordained; a complete 
seisin is impracticable with respect to an 
indefinite part of divisible things, asit is 
impossible to make seisin of the thing 
given with something that is not giver; 
and secondly, if the gift of part of a 
divisible thing withont separation were 
lawful, it must necessarily follow that a 
thing is incumbent upon the giver which 
he has not engaged for, namely, a division 
which may possibly be injurious to -him. 
These reasons obviously ceaseto be applica- 
ble when possession as a matter of fect 
has been delivered, and for this reason 
the Judicial Committee has held that whe- 
ther a gift of undivided property is valid 
or not under Muhammadan Law, possession 
given and taken under such gift effectually ` 
transfers the property. This view is in 
harmony with the well-established rule 
explained by this Court in Mariam Bibi 
v. S. M. Ibrahim (18) that the objection 
on the ground of mushaa when a gift is 
made to an adult and an infant may be 
evaded by a simple device described in 
the Fatawa-i-Alamgiri; namely, that “he 
(the father) should deliver possession of 
the house to the adult son and then make a 
gift of ittoboth ofthem” [Fatawa-i-Alamgiri, 
Vol. IM, page 549; see also the Bazazia 
quoted by Ameer Aliin his Muhammadan 
Law, Vol. I, page 105, 4th Edition]. The 
gift in the present case cannot consequently ` 
be deemed invalid on the ground of 
mushaa, 


As regards the second objection, the 
contention of the appellant is that the 


(12) 34 I. A. 167; 85 C. 1 (P. 0.); 4 A. L, J. 579; 14 
C. W. N. 973; 9 Bom. L. R. 872; 17 M. L. J. 408; 6 C. 
L. J. 695; 2 M. L. T. 479; 4 L. B. R. 154. 

(13) Original Side Appeal No. 55 of 1915, e 
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father was the guardian of the infant sons, 
that he was incompetent to divest himself 
of his obligations as guardian, that he 
could not appoint his major son in the 
one instance and his wife in the other 
to act as guardian for the purpose of 
acceptance of the gift on behalf of the 
respective.infants, and that consequently 
there has been no valid acceptance of the 
gift in law. No authority has been brought 
to our notice in support of this ingenious 
argument and I cannot discover any princi- 
ple in Muhammadan jurisprudence wherefrom 
it derives the semblance of support. It is 
indisputable ‘that “where a gift is made 
by a father to his infant son, no change 
of possession is necessary; the principle 
is that the declaration of gift is deemed 


“to change the possession by the father on. 


his own account into possession as guardian 
on his son’s account, and the law is the 
same in every other case where the donee 
is a minor in lawful custody of the donor: 
Ameeroonnissa Khatoon . v. Abadoonissa 
Khatoon (14); Fatima Bibee v. Ahmad 
Baksh (15), Ifin such cireumstances, the 
donor, with a view to avoid the difficulty 
sreated by the doctrine of mushoa, nomi- 
nates an adult relation as guardian of 
the infant for the purpose of acceptance 
of the gift, it is difficult to appreciate 
why his action should be deemed as beyond 
his authority. On the other hand, there are 
texts which point to this conclusion that 
such a course is not contrary to any 
established principle of Muhammadan Law. 
Thus Baillie in his Digest of Muhamma- 
dan Law, Vol. 1, Book VIII, Chapter V, 
1875, page 539, observes: “The donee, 
when competent to take possession, has the 
right to take ib. When he is a minor, or 
insane, the right to take possession for 
him belongs to his guardian, who is first 
his father, then his father’s executor, then 
his grandfather, then his executor, and 
next the Judge, and person appointed by 
him, It is alike whether the minor be in 
the family of any of these persons or not, 
If the father or his executor, or paternal 
grandfather or his executor, be absent at 
a precluding distance, possession may 
be taken for a minor by any person 
(14) 21 A.87; 15 B. DL. R. (P. 0.) 67; 23 W. R. 

° 208; 8 Sar. P, C of. 423. 

(15) 31 C. 819, 
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under whose power he may happen to be. 
And with regard to others besides the 
father and grandfather, such as the bro- 
ther, paternal uncle, mother, and other 
relatives, they have all, on a favourable 
construction, the power to take possession 
of a gift for a minor when he is in 
their family.” The view I take receives 
support from the following texts mentioned 


by Dr. Abdullah al Mamun Suhrawardy 
in His learned lectures on Moslem Legal 
Institutions: — 


I 


When the father makes a gift of some- 
thing ic favour of his infant son, the 
infant becomes its owner by virtue of the 
contract. 


(Quduri, Vol. II, page 10, Ed. Delhi.) 
II 


The gift of a father in favour of his 
infant child is completed by the contract. 
(Fatawa-i-Alamgir:, Vol. IV, page 546, 
Ed. Cal.) 
TIL 


It is stated by Al-Hakim: where a 
father makes a gift of a house in favour 
of two of his sons, one of whom is an 
adult and the other a -minor, and the 
adult son takes possession of it, the gift is 
void and tbis is the correct view. For, the 
gift in favour of the infant becomes com- 
pleted by the very act of making the gift, 
as the possession by the father stands in 
the stead of his (infant’s) possession, and 
tbe gift in favour of the adult son stands 
in need of acceptance. Thus, the gift in 
favour of the infant precedes and mushaa 
is occasioned. The device is that he should 
deliver the bouse to the adult son and then 
make a gift of it to both of them. 

(Fatawa-i-Alamgiri, Vol. IV, page 549, Ed, 
Cal.) 

IV 

If the infant is in the custody of the 
grandfather or the brother or the mother 
or -the paternal uncle and a gift is made 
in favour of the infant and taken posses. 
sion of by the person in charge of the 
infant while the father is present, there 
js difference of opinion among the jurists 


with respect to it: some jurists are of 
opinion that it is not valid, and the 
correct yiew is that it is yalid, 
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Fatawa-t-Qazikhan, Vol. IV, page 229, Ed. 
Lucknow.) 
y 

Contrary to tbe case of the mother and 
of those other than her (mother) maintain- 
ing her (minor girl) because the right of 
taking delivery of possession does not belong 
to them except after the death of the father 
or his absence at a precluding distance 
according to the correct view. 

_ (Hedayah, Vol. VII, page 495, Ed. Cairo.) 


VI 
VII, page 496, 


Al-Kifayah (Vol. Ed. 
Cairo,) the famous commentary on the 
Hedayah re-produces Text IV, 

VII 
The Shaykh-al-Islam Khwahir Zadah 


states in his Mabsut: there ara some 
amongst our jurists who hold that the hus- 
band, the stranger, the father, the grand- 
father and the brother are all equal and 
they are of opinion that their taking de- 
livery of possessionis valid when the infant 
is in their charge even though the father 
ia present. 

(Nataij-al- Afkar, supplement to the Fath-al- 
Quadir,the celebrated commentary on Hedayah, 
Vol. VJI, page 496, Ed. Cairo.) 


VIIE 

The author does not mean to restrict the 
rule to the mother and the stranger, but 
means that every relation excepting the 
father, the grandfather and their executors 
is like the mother. The gift becomes com- 
plete by tbeir taking possession if the infant 
is in their charge, otherwise not. 

(Bahr-al-Ratiq, Vol. VII, page 314, Ed. 
Cairo.) 

IX 

Tt is also stated with respect to the grand- 
father, that he cannot have the right to 
take possession on behalf of the minor, if 
the father is alive and no distinction has 
been indicated between the case where the 
minor isin his (grandfather’s) charge and 
where he (the minor) is not. The obvious 
meaning of what he (author) has laid 
down without any restriction, leads to the 
necessary conclusion thatit (the grandfather’s 
taking possession on behalf of the minor) 
is not valid. 

a a A Vol. IV, p. 548, Ed. 
Cal. ; 
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xX. 

The Fatawa.i-Alamgtrt reproduces here the 
extract from the Fatawu-?-Qaztkhan quoted 
above (Text IV) and proceeds as follows: 
Thus it is laid down in the Futawa i- 
Qaztkhan. “And the fatwa is giving 
according to this opinion:” Thus it is laid 
down in the Fatawa Sughra. 

(Fatawa-i-Alamgiri, Vol.IV, p. 543, Ed. 
Cal.) 

XI. 

The gift in favour of a child by one 
who has its guardianship generally is com- 
pleted by the contract. : . 

(Tanwir-al-Absar, Vol. IV, p. 512, Hd, 
Cairo.) 

K XII. 

One...guardianship generally:” 5. e., every 
one who maintains it, has «charge of it. 
Thus the brother and the paternal unele 
in the absence of the father -are included 
provided that the child is in their charge. 

(Durr-al-Mukhtar, Vol. IV, p. 512, Ed, 
Cairo.) 

XIII. 

It is laid down in the Barjindi:— There 
is difference of opinion, where possession 
has been taken by one, who has it (the 
child) in his charge when the father is 
present, It is said, it is not valid: and 
the correct opinion is that it is valid. 

(Radd-al- Muhtar, Vol. IV, p. 513, Ed. 
Cairo.) 

XIV. 

Theaunthor of the Hindiya (the Fatawa-i- 
Alamgiri) citesthe Khantyah (Fatawa-i-Qazi- 
khan) to the effect that “it is valid” and the 
Fatawa Sughra to the effect that “the 
fatwa is given according to this opinion,” 
(See Text X above). 

(Al-Tehtaw?, Vol. III, p. 898, Ed. Cairo.) 

I hold accordingly that in each of the” 
two instances before us, there was a valid 
tender, a valid acceptance and a valid 
transference of seisin and that the legality 
of the transaction cannot be successfully 
impeached. On these grounds I agree that 
the decree of Mr. Justice Greaves must 
be affirmed and this appeal dismissed with 
costs. 

Appeal dismissed. 
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PUNJAB CHIEF COURT. 
Seconp Orriu Appear No. 773 or 1914. 
June 1, 1916. 

Present: —Mr. Justice Scott-Smith and 
Mr, Justice Broadway. | 
AMIR BEG—Derenpant — APPELLANT 
versus 


GAULAM NABI—~Puasintivs—Responvenr. 

Mortgage—Subrogation— Puisne mortgagee paying off 
prior mortgage, right of. 

Where a puisne morigagee’s interest in the mort- 
gaged property cannot be adequately protected except 
by paying off a prior mortgage and he pays it off, he 
is entitled, on the principle of subrogation, to recover 
the sum paid by him from the mortgagor even 
although the payment was made without the latter's 
permission. [p. 894, col. 1.] 


Gu deo Singh v. Chandrika Singh, 1 Ind. Cas, 213; 
36 O. 193 at p. 221; 5 C. L. J. 611, referred to. 


Second appeal from the deeree of the 
Divisional Judge, Lahore Division, dated 
the 19th May 1913. 


Mr. Badr-ud-Din Quraishi, for the Appellant. 


Mr. Herbert and Khawaja Zta-ud-Din, for 
the Respondent. 


JUDGMENT.—This is a second appeal 
from the order of the Divisional Judge, 
Lahore, granting plaintiff-respondent a decree 
for Rs. 4,813-0-6 together with interest on 
that amount at 9} per cent. per annum 
from the date of institution of the suit to 
the date of realization in full, recoverable 
from certain mortgaged property. Plaint- 
iff holds two mortgages, one for Ra. 3,000 
and the other for Rs. 1,000. He claims 
these sums together with a sum of 
Rs. 83-3-6 paid by him to Maula Bakhsh, a 
prior mcrtgagee, and interest on the princi- 
pal mortgage-money, The first Court held 
that out of the principal mortgage-money 
two items of Rs. 1,200 and 1,000, res- 
pectively, had not been paid and that also the 
defendant was not liable to pay the sum of 
Rs. €3 3 6 which plaintif had paid to Maula 
Bakhsh without his (defendant’s) permission. 
It also disallowed interest. In appeal the 
learned Divisional Judge held that the items 
of Rs, 1,200 and Rs. 1,000 had actually been 
paid and the defendant was also liable to 
pay the item of Rs. 83-3-6. He also held 
that under the terms of certain leases execut- 
ed atthe same time as the mortgage-deeds 
plaintiff was entitled to the interest claimed. 
On these findings he decreed the claim in 
gull, 
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Defendant has filed a second appeal in this 
Court and his Counsel in arguing the case 
has stated that tbe jadgment of the lower 
Appellate Court is contrary to law in four 
points, as follows:— 

(1) Because it accepted the appeal as to 
the item of Rs. 1,200 though no issue was 
framed in regard to it. It was contended 
that defendant never admitted the receipt 
of this item and if an issue had been framed 
regarding it, defendant could have adduced 
evidence to prove that he had never received 


16; 

(2) because plaintiff paid the sum of 
Rs. §3-3-6 to Maula ‘Bakhsh without being 
authorized to do so by the defendant-appel- 
lant; 

(3) because in regard to the item of 
Rs. 1,000 it is not in accordance with law; and 

(4) because the interest has been wrongly 
calculated. 

We proceed to deal with these points 
seriatim, 

As regards the item of Rs. 1,200, 
plaintiff in the first paragraph of his plaint 
clearly alleged that it had been paid to the 
defendant. Defendant in his written reply 
to this never specifically denied the receipt 
of this sum. The first paragraph of his 
pleas isnot very clear, but so far as we 
can understand it, it seems to mean that 
Rs. 400 was’ not paid to Gia-ud-Din, prior 
mortgagee, by the plaintiff but that that 
sum was still in depesit with the plaintiff, 
and that it had actually been paid ont of 
the sum of Rs. 1,200 which was shown in 
the deed as having been taken by the 
mortgagor himself prior to registration. 
Now whetber this is the correct interpretation 
of the pleas or not, it is quite clear that the 
defendant never specifically denied the receipt 
of this item. Order VIII, rule 5, Civil Pro- - 
cedure Code, is as follows:— 

“Every allegation of fact in the plaint, if 
not denied specifically or by necessary 
implication, or stated to be not admitted in 
the pleading of the defendant, shall be taken 
to be admitted except as against a person under 
disability.” 

Having regard to this rule we must hold 
that the receipt of this sum of Rs, 1,200 
was admitted by the defendant. Its payment 
is also proved as shown in the judgment of 
the lower Appellate Court. 

As regards the item of HRs, ©63-8-6, it 
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is proved to have been paid to Maula 
Bakhsh, prior mortgagee, by the plaintiff. 
The lower Appellate Court considers that 
the plaintiff is entitled to recover this 
sum having regard to the principle of 
subrogation of mortgage and refers to 
Gurdeo Singh v. Chandrika Singh (1). 
The plaintifi’s interest could not otherwise 
be adequately protected except by the pay- 
ment of this sum to the prior mortgagee 
and we, therefore, hold that the doctrine 
of subrogation is clearly applicable. 

As to the thir? point raised, the learned 
Divisional Judge after discussing the evidence 
as to the payment of Rs. 1,200 says: “My 
above remarks, mutatis mutandis, apply to 
the Rs. 1,000 of the second deed.” He 
then refers (page 15 of the paper-book) to 
certain inaccuracies in the judgment of the 
lower Court and to the evidence of certain 
witnesses who depose to the payment 
of the money. We, therefore, see no reason 
to suppose that the learned Divisional Judge 
did not consider all the evidence and 
his finding that the sum of Rs. 1,000 was 
actually: paid, is a finding of fact which 
cannot be contested in second appeal. 

- Counsel’s -fourth objection was as to the 
amount of interest. It appears that the 
items of Rs. 60C and Rs. 800 due to two of 
the prior mortgagees were only paid very 
‘shortly before the institution of the suit and 
Mr. Kureshi urged that interest should not 
have been allowed on these items. We have, 
however, made calculations in the presence 
of Counsel and have found that interest has 
not been allowed on these sums. The 
-learned Divisional Judge also says in his 
judgment (page 15 of the paper-book, 
paragraph No. 3): “It has not been denied 
in this Court by the respondent that in 
-calculating interest, the appellant has 
calculated, from the dates when the prior 
mortgagees were paid off,’ As already 
remarked, it now appears that the interest 
has been quite correctly caleulated. The 
lower Appellate Court allowed interest at 
the enhanced rate and this was within its 
power and not contrary to law. We, there- 
. fore, see no reason to interfere with the 
order appealed against and we dismiss the 
appeal with costs, 

Appeal dismissed, 

a. 1 Ind. Cas. 913; 86 C. 198 at p., 221;50.L. J, 
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ALLAHABAD HIGH COURT. 
First Cryin Appear No. 90 or 1915. 
May 30,1915. 

Present:—Sir Henry Richards, KT., 
Chief Justice, and Mr Justice Rafique. 
BAIJNATH PRASAD SINGH AND 0OTHERS—- 
DerenpaNis—APPELLANTS 

versus 


Babu TEJ BALI SINGH—Puaistirs— 


RESPONDENT. 

Hindu Law—Mitakshara—Joint family—Suecession 
—Impartible estate—Primogeniture, rule of, application 
of —Grant, construction of. 

Per Richards, C. J.— The question of the par tibility 
or impartibility of an estate is a question of fact. [p 
896, col. 1.] 

The Government in making a grant of an estate 
can determine the nature of the grani; but in the 
absence of specific terms in the grant, surrounding 
circumstances may be taken into consideration in 
construing the grant. [p. 897, col. 1.] 


Where Government confiscates “joint family pro- 
perty, but on representations being made by a mem- 
ber of the family makes a fresh grant of the pro- 
perty to that member, without any special terms or 
conditions in the grant, the property continues to be 
joint family property in the hands of that member 
just as it would have been if there had been no con- 
fiscation. [p. 897, col. 2.] 


The normal constitution of a Hindu family is that 
of union. In the case of an impartible Raj the 
estate is enjoyed by the whole family through the 
occupant of the gaddi,‘ with all the prestige incident 
thereto, the junior members having a right to main- 
tenance but no legal right to par tition. [p. 898, col. 
13 
Per Rafique, J—The rules of succession which 
govern the devolution of a partible estate apply to 
an‘impartible one also, with such qualifications only 
as flow from the impartible character of the subject, 
[p. 918, col. 2.] 

Katama Natehiar v. Rajah of Shivagunga, 9, M. 
I. A. 589; 2 W. RB. 31 (P.C); 1 Suth P. O. J. 520; 2 
Sar P. C. J. 25; 19 E. R. 843 followed. 

The principal qualification imposed by the i impar- 
tible charactor of an estate is that a single person 
from amongst the heirs should succeed and hold the 
estate, that is, the succession is governed by the rule 
of primogeniture, though not necessarily lineal 
primogeniture. The choice of the single heir depends 
on several considerutions, viz. whether the succes- 
sion is governed by the Mitakshara or some other 
system of Hindu Law, whether the cstate is self- 
acquired or ancestral and whether the family is 
joint or separate. In a case in which the parties are 
subject to the Mitekshara and the estate is impartible 
and ancestral and not divisible and self-acquired, the 
right to succession, in the absence of any special 
family custom of descent, devolves on the nearest 
co-parcener of the senior line and not necessarily on 
the co-parcener nearest in blood. [p. 918, col. 2; p 
914, col. 1.] 

Na: araganti Achammagaru v. Venkatachulapati 
Nayanivaru, 4 M. 260; 1 Ind. Deg. (x.8.) 1010, relied « 
upon. f 
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Kachi Kaliyana Rangappa v, Kachi Yuva Rangappa, 
28 M. 508; 2 A. L. J. 845; 20, L. J. 231; 10 ©. W. N. 95; 
7 Bom. L R. 907: 15 M. L. J. 312 1 M. L. T. 12; 32 
I. A. 261; 8 Sar. P. C. J. 855, followed. 

First appeal from the decision of the 
Subordinate Judge, Mirzapur, dated the 3rd 
March 1915. 


Dr. Sundar Lal (with him Dr. Tej Bahadur 
Sapru,and Messrs. Harendra Krishna Mukerjee, 
Ram Mohan Dey, Lalit Mohan Banerjee and 
Kanhya Lal), for the Appellants. 


Mr. Motilal Nehru (with him Messrs Jawa- 
har Lal Nehru, P. R. Dass, Peary Lat Banerjee 
and Harnandan Prasad}, for the Respondent. 


' JUDGMENT. 


Ricuarps, C. J—This appeal relates to 
the right to possession of a very valuable 
estate in Mirzapur, refsrred to in the plaint 
as the Agori Barhar Raj. The last male 
owner was Raja Kesho Saran Shah. The 
Raja died .on the 4th of March 1871, 
leaving no issue but a young Rani Bed 
Saran Kunwari him surviving. The Rani 
lived until 1913 when she died. A glance 
at the pedigree filed with the plaint will 
show that the plaintiff is the eldest son 
of Babu Jagannath Prasad. This gentleman 
survived the late Raja but died before the 
Rani on the 14th of October 1910. 
Defendant. No. 1, Baba Baijnath Prasad, is 
the rival claimant to the Raj. He wasa 
brother, next in seniority to Babu Jagannath 
Prasad aforesaid, father of the plaintiff. 
Defendant No.2 is a younger brother of 
defendant No.1. In the plaint it is alleged 
that the Rani had made or attempted to 
make large gifts at the expense of “the 
estate to one Pandit Banarsi Misir, a 
Brahman, that she had tried to get the 
consent of the plaintiff’s father to her action, 
that the plaintiff had intervened to prevent 
his father consenting and that thereupon 
the Rani turned her attention to the rival 
claimant and his brother defendant No. 2, 
with whom she was more successful, That 
the Ranidid make very extensive gifts to 
Banarsi, isan admitted fact. Banarsi Das 
was made a defendant to the suit though 
he is no party to the appeal. On the 
Ath of November 1912, Rani Bed Saran 
executed a document purporting to be a 
codicil to a Will executed by heron the 

6 Ist of March 1910, whereby she had appoint- 
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ed the aforesaid Pandit Banarsi and others 
executors for the performance of her funeral 
ceremonies. The document recites that 
defendants Nos. 1 and 2 belong to the same 
gotra and will become owners of her husband's 
estate after her death. The lady then 
declares that these persons will be her 
successors: “I direct that Babu Baijnath 
Prasad should occupy the gaddi of the estate 
and continue to maintain the other members 
of the family in accordanve with the old usage. 
These persons even came to me............and 


‘in proof of faithfulness and obedience they 


have to-day under a deed of relinquishment 
admitted my powers to make wakf and to 
manage the wakf property and to make 
transfers under deeds of gift and to make 
gifts and religious gifts of cash and articles, 
etc, which J, the exeeutrix, have done out 
of the profits arising from the property of 
my husbard.” By a‘ deed of even date 
defendants Nos. 1 and 2 completely ratified 
all that the Rani had done: “Jt is a matter 
of great pleasure to us that the said Rani 
Sahiba has used the said income for good 
and religious purposes which every Hindu 
widow isauthorised to do...... Pandit Banarsi 
has been in the service of the said Rani since 
1893. So far as we have come to know 
from enquiry as wellas from the Rani and 
from our personal acquaintance we are 
fully satisfied that the Panditji isa very 
honest man.” It is to be hoped that 
defendants Nos. 1 and 2 meant all they said 
and that the Panditji was entitled to the 
high testimonial given him. A perusal of 
the document discloses not only the piety 
of the deceased Rani but Also of defendants 
Nos. land 2. lt is perbaps open to the 
criticism that the exeeutants protest too 
much. And there is a marked contrast 
between this document and a complaint 
addressed tothe Collector on the 17th June 
18%6 by the father of the plaintiff and 
the two defendants (see A. 8C) in which 
they bitterly complain that the Rani is 
destroying and wasting the estate and has 
given Rs. 99,000 in cash besides other 
extravagant grants to the priest. It may 
well be doubted that defendants would 
have executed the deed of November 1912, 
if defendant No. 1 believed that he was 
entitled to succeed to the gaddi on the 
death of the Rani. On the 4th of November 
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1912, the Rani executed a deed of relinquish- 
ment in favour of Baijnath Prasad, 
defendant No. 1, who was declared owner 
of the gaddi. By way of proof of consent 
Bindeshwari Prasad executed the document. 
Mutation of names followed and defendant 
No. l got possession. On one issue in the 
case, viz, whether the estate is an impar- 
tible Raj, the fact that Baijnath Prasad took 
it asa Raj with the assent of his brother is 
not without some significance. In the eodic'l, 
of which of course defendanta Nos. 1 and 2 
were cognizant, Baijnath Prasad was “to 
occupy the gaddi of the estate and continue to 
maintain the other members of the family in 
accordance with the old usage.” 


I now proceed as shortly as possible in 
these hot days to deal with the history of the 
family. The accuracy of the pedigree filed 
with the plaint has (save in one respect) not 
been contested. According to the pedigree 
Raja Adil Shah was succeeded by Raja Ran 
Bahadur Shah, the son of Babu Bhop Narain, 
brother of Raja Adi] Shah. It was conceded 
at the hearing that tne evidence showed that 
Ran Babadur was adopted by Adil Shah and 
the successor was the adopted son. The 
family is beyond all question a very ancient 
one. There has always been a Raja installed 
in the gaddz in the usual way and the mem- 
bersof the junior branches are styled “Babus”, 
the appropriate name for junior members of 
a Raja’s family. The history of the family 
is referred to in many works including that of 
Mr. Sherring (vide, Hindu Tribes and Castes, 
Vol. 1, page 1¢2-183). ‘About the year 
1744 A. D., Shambhu Shah the then Raja of 
Agori was dispossessed of his domains by 
Raja Balwant Singh. During the insurrection 
of Chait Singh, Adil Shah, grandson of 
Shambhu Shab, just mentioned, attended on 
Warren Hastings and made himself so useful 
that the Governor-General gave him a sanad 
restoring him to the zemindurt of Agori 
Barhar. This was in October 1781. A few 
days latter (on :5th October 1781), the Raja 
appears to have received a second sanud 
granting him an allowance of Rs. 8,001 in 
the form of an assignment of certain villages, 
and on this is based the right, which his 
descendant still enjoys, of holding free of 
revenue nearly the whole of Agori Pergana 
and certain villages in Barbar. On possession 
being taken of Kon by the Company the 
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taluga was one of the estates assigned to Adil 
as his malikana. It was managed till his 
death in 1794 by his brother Babu Rachpal. 
The latter then claimed to hold the taluga 
but on his death shortly afterwards (in 1796) 
Raja Ran Bahadur, the nephew and heir of 
Adil Shah, obtained possession, Agori Taluga 
had a similar fiscal history. Both Talugas 
were in 1803 declared to be included in the 
3a ir of the Raja” Theabove is taken from 
a Government publication called: “A note on 
the tract of country sonth of the River Son 
by W. Urook, C.8.,andG.A, Dampier, ©. 8.” 


To-avoid confusion it is necessary to keep 
separate the history of‘the family property 
and the history of malkana grant of 
Rs. 8,001. The latter was undoubtedly origi- 
nally a personal grant to Adil Shah fora 
temporary purpose. It isnot quite accurate 
to say that “villages were ‘kssigned” as the 
equivalent of this grant. It was the revenue of 
the villages not the villages themselves which 
was assigned, and some if not most of the 
villages were already part of the family 
estate. The sanad relating to the zemindart 
given by Warren Hastings on the 9th 
October 1871 was in the following terms:—- 

Be it known to Adil Shah, respectable 
zemindar of Pergana Agori, that on a peti- 
tion having been made, it is known that 
the zemindart in the pergana aforesaid is 
hia old ancestral property. Several years 


ago Raja Balwant Singh forcibly 
dispossessed him and brought it to bis 
use. Therefore, in lieu of former rights 


he should remain in proprietary possession 
of his share as heretofore. He shonld 
make arrangements as regards the cultiva- 
tion of the land and population of the 
pergana aforesaid in accordance with the 
directions of the Revenue Officer and Raja 
Mohit Narain Bahadur of high rank. He 
is insisted on doing as directed above.” 
According to Mr. Robert's report, Adil 
Shah recovered possession with the help 
of British soldiers in pursuance of this 
document. Warren Hastings, as already 
stated, also made a grant to Adil Shah 
of Rs. 8,001. It would appear that 
the origin of the grant of Rs. 8,001 was 
to compensate Adil Shah for not getting 
possession and actual enjoyment at once of 
the ancestral estate. The Raja, or perhaps 
I should say the family, are now in pos-* 
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session of. the ancestral estate and they 
also enjoy the Rs. 8,001, malikana grant 
in perpetuity. The arrangement now is 
that they are charged with Government 
revenue on all the property including the 
property the jama of which was assigned 
to meet the grant of Rs. 8,000, but they take 
credit for Rs, 8,900. Warren Hastings had 
entered into a treaty or arrangement with 
the Maharaja of Benares, and subsequently 
difficulties presented themselves as to how faith 
could be kept with both the Raja of Benares 
and the Raja of Agori, having regard to the 
fact that in a sense the property had belonged 


to both. This led toa good deal of compli- 
cation and prevented temporarily the 
sanad of Warren Hastings being com- 


pletely acted upon. In the end matters 
were adjusted and the family are now, 
and have for many years been, in undis- 
turbed possession. In tbis connection 
Regulations I and II of 1795 should be 
read and in particular the preamble to 
Regulation T and clause XVII of Regula- 
tion Ti, sub-clause (3), in which Adil Shah 
is referred to as the “representative” of 
the Agori Rajas. The conclusion I have 
arrived at is that from the time of 
Warren Hastings the family have been 
substantially in possession of the ancestral 
estate (they never in fact completely lost 
touch with it) and that notwithstanding 
the various events that happened, the resto- 
ration of the property in justice and 
equity ought to be attributed to the sanad 
of the 9th October 1781 just as if the 
latter had been carried into full effect 
af the time. I have appended to 
judgment a short statement of the events 
which have happened. The first question 
is, whether the estate is impartible. This 
is a question which, their Lordships of 
the Privy Council say, is to be decided on 
the - facts of each case. No doubt the 
Government in making a grant of an 
estate can determine the nature of the 
grant; but I do not think, in the absence 
of specific terms in the grant, the surrounding 
circumstances can or ought to be ignored. 
I will give an example. Suppose Govern- 
ment confiscated what was admittedly joint 
family property and suppose (in consequence 
of representations made by a member of 
the family to the effect that the confisca- 
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tion -had been made by mistake or for 
insufficient reasons), the Government rəstor- 
ed the property by making a fresh 
grant to the member without auy special 
terms or conditions in the grant, L think 
that the property so restored would ba 
joint Hindu property in the handsof the 
member of the family to whom the grant 
was made just as if would have baen if 
there had been no confiseation. In the 
present case I think that the restoration of the 
property, notwithstanding what subsequently 
happened, must and ought to be referred 
to the action of Warren Hastings. If this 
view ba correct, Regulation XLIV of 1795 
(relied on by the defence) can have no 
application because it refers to grants 
after 1797. It does not appear to me that 
Balwant Singh had lawful power to con- 
fiscate the estate, though the defenca 
strongly contend that he had. Bearing in 
mind the terms of the document of 9th 
October 1871, bearing in miud the fact 
that four Rajas subsequently ascended the 
gaddi, and bearing in mind the terms of 
the Will of the Rani accepted by the defend- 
ant and his brother, I think that this 
estate must be deemed impartible 
[see Kachi Yuva Rangappa v. Kachi Kalyana 
Rangappa (1), affirmed by their Lordships 


in Kachi Kaliyana Rangappa v. Kachi Yuva 
Rangappa (2)] 
We now come to another question, Às- 


suming that the estate is impartible who 
is, entitled to the gaddi? Defendant No. 
1 says that the Raja is he that is found 
nearest in blood tə the late Raja and 
senior in birth at the date of the death 
of the Rani and that he fulfils these con- 


ditions. The plaintiff contends that the 
property has always been joint that 
the Rani gòt possession after the death 


‘of her husband, not as succeeding to sepa- 


rate estate in default of heirs, but by 
virtue of custom and that the Rija must 
be found in the senior line and that he 
as the eldest son of Babu Jagannath 
(brother of defendant No. 1) should suc- 
casd. It may here be pointed out that 
the common ancestor of both claimants 


is Babu Rachpal, brother of Raja Adil 
(1) 24 M. 5623 11M G J. 19k. 
(2) 28 M. 503; 24. L J.845; 2 0. L. J. 231; 100. 
W. N. 95; 7 Bom L. R. 997; 15 M L. J, 312; 1 M.L T, 
12; 32 1, A. 261; 8 Sar.-P. C. J. 855. 


$98 
BAIJNATH PRASAD SINGH V. TEJ BALI SINGH, 
Shah. lt is admitted at the Bar that if 
“the property is to be deemed joint in the 
hands of Raja Adil Shah after restoration 
and if the estate was impartible and if there 
was mo separation during the time of Adil 
Shah or subsequently, the contention 
of the plaintiff is correct. It is, however, 
contended on behalf of the defendant that 
even on the assumption that the property 
is impartible, if was only joint in the 
sense that it would descend to the heir 
of Adil as an impartible Raj and that 
upon his death, cr the death of his Rani, 
the heir would be he who was nearest in 
blood, and if more than one, he who was 
senior in birth. Leaving out of considera- 
tion for a moment the fact that Raja 
Shambhu was the occupant of the gaddi 
of an impartible Raj when he was dispos- 
sessed and treating the property for the 
moment as ordinary Hindu joint property, 
I think that there is every reason 
for holding that the property would 
have been still joint on its restoration. 
There would be a presumption that 
Adil Shah, Babu Bhup Narain and 
Babu Rachpal (common ancestors of 
the plaintiff and defendant) were joint. 
< Raja Shambhu was, however, on the gaddi 
of an impartible Raj. This brings me 
to the consideration of the constitution of 
a Hindu family where there is an imparti- 
ble Raj. The normal. constitution of a 
Hindu family is that of union, Where- 
in does a Hindu family with its senior 
member sitting on the gaddi differ 
from an ordinary Hindu family? What 
is the foundation of the difference? The 
answer seems to be this. In the case of 
an impartible Raj, the estate is enjoyed 
by the whole family through the occupant 
of the gaddi with all the prestige incident 
thereto, the right to maintenance exists but 
.the members of the family have no legal 
- right to partition. The provision of main- 
tenance for the “Babus” itself varies in 
different Rajas. The ¢zzaét of belonging to 
such a family is by no means insignificant. 
The foundation of the distinction is custom. 
If this view be correct the constitution of 
the family differs from an ordinary Hindu 
family so far as custom has mcdified it. The 
modification may no doubt be considerable 
and in a large Raj like- the present, very 
considerable authority in support of 
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this view is not wanting. In the Siva- 
gunga case [Katama Natchiar v. kajah of 
Shivagunga (3)] their Lordships of the Privy 
Counsilsay: “The zemindari is admitted to be 
in the nature of a principality—impartible, 
and capable of enjoyment by only one member 
of the family at a time. But whatever 
suggestions of special custom of descent 
may heretofore have been made (and there 
are traces of such in the proceedings) the rule 
of succession tu it is now admitted to be 
that of the general Hindu Law prevalent 
in that part of India with such qualifications 
only as flow from the impartible character of 
the subject. Hence if:the zemindar at the 
time of his death, and his nephews were 
members of an undivided Hindu family, and the 
zemindart, though impartible, was part of the 
common family property, one of the nephews 
was entitled to succeed to it on the death 
of his uncle.” The judgment in this case 
was delivered by Turner, L. J. 

In Doorga Persad Singh v. Doorga Kunwart 
(4) their Lordships say at page 201 of the 
Report: “The impartibility of the property 
does not destroy -its nature as joint family 
property or render it the separate estate of 
the last holder, so as to destroy the right 
of another member of the joint family to 
succeed to it upon his death in preference 
to those who would be his heirs if the 
property was: separate. The rule upon this 
subject was stated in the Scvagunga case (38).” 
Their Lordships then proceed to quote 
fromthe judgment in the Szvagunga case (8) 
and say (ab page 902), “Thesame rule was 
laid down by their Lordships in a case which 
was decided on the 12th February in 
the prasent year.” Their Lordships then 
quote from the case of Stvagnana Tevar vV. 
Priasami (5). 

The same principle, it seems to me, was 
again laid down most emphatically in Stree 
Rajah Yanumula Venkayamah v. Stree Rajah 
Yanumula Boochia Vankondora (6). 


In Sartaj Kuari v. Deoraj Kuari (7) the 

(3) 9 M. I. A., 539; 2 W. R. 31 (P. C.); 1 Suth. P. ©. 
3.520; 2 Sar. P.C. J. 25; 19 E. R 843. 

(4) 40. 190; 3C. L. J. 31; 5 1. A. 149; 3 Suth. P. C. 
J. 540; 3 Sar. P. C. J. 827; 2 Ind. Jur. 650; 2 Shome L. 
R. 21; 2 Ind. Dec. Dec. (nN. s.) 121. 

(5) 1M. 812; 5 L A. 6l; 2 C. L. R. 8l; 3 Sox. P. O; 
3.795 3 Suth. P. O. J. 508; 1 Ind. Dec. (N. s.) 208. 

(6) 18 M. 1. A. 333; 2 Suth, P. C. J. 802; 2 Sar. P, 
C. J. 546; 20 E. R. 576. | 

(7) 10A. 272; 15 I A. 51; 5 Sar. P. O. J. 189; 12, 
Ind, Jur, 218; 6 Ind. Deo. (x, 8.) 182, 


` 
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question was as to the validity of certain 
alienations by the Raja in favour of his wife. 
It was contended by the family that not even 
fhe Raja could break up the impartible 
estate (a view very generally held by the 
Courts in India), Their Lordships held 
otherwise and distinguished the previous 
decisions I have quoted. In the present 
case, however, no such distinction can be 
made because the question is not the power 
of the Raja to alienate but where we are 
to find the successor to the gaddi The 
circumstances of the present case are very 
similar to those in Kachi Yuva Rangappa v. 
Kachi Kalyana’ Rangappa (1) and the very 
question was raised [ Kachi Yuva Rangappa v. 
Kachi Kalyana Rangappa (1), Kachi Kaliyana 
Rangoppa v. Kachi Yuva Rangappa (2). ] 

x next proceed, to consider the question 
of ‘separation. An ordinary Hindu family 
separates— 

(1) When one or more members of the 
co-parcenary body assert his or their 
legal right to have the joint property 
partitioned, or 

a they may agree to a partition. 

t is 


the very essence of ‘an im- 
partible estate that there’ is no legal 
right to insist on partition, and it is 


somewhat difficult to understand how the 
members of a joint Hindu family in an 
impartible estate can agree to separate and 
the estate still remain impartible. If each 
member of the family including the ocou- 
pier of the gaddi took his share of the 
estate, it would almost seem as if the 
impartibility would cease with the partition. 
In Tara Kumari v. Ohaturbhug Narayan 
Singh (8), their Lordships held that 
there had been separation but their Lordships 
do not appear to have held that the 
estate remained impartible after separation. 
In this case their Lordships decided the 
question of separation as a question of fact, 
not of law. I will, however, assume that 
there can be such a separation. The question 
I conceiveis one of fact. “A factissaid to 
be proved when, after considering the matters 
before it, the Court either believes it to exist, 
or considers its existence so probable that a 


prudent man ought, under the circumstances of 
(8) 80 Ind. Cas. 833: 42 C. 1179; 19 C. W. N. 1119; 
18 M. L. T. 228; 29 M. L. J. 371; 2 L. W. 848; (1915) 


M. W. N. 737: 13 A. D.J. 1€34; 17 Bom. L. R. 1012; 


Æ O. L. J. 498; 42 I. £. 192 (P. C.). 
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the particular case, to act upon the supposition 
that it exists” (section 3, Indian Evidence 
Act). The question is, did Adil Shah and 
his brothers separate or did the family 
subsequently separate? In my opinion 
there could have been- no separation 
unless there was an intention to separate. 
Such intention could be proved by direct 
evidence or might be inferred from facts. 
There is no direct evidence. In a large 
impartible Raj specific property is generally 
given to the junior members for their main- 
tenance. In an impartible Raj it would 
be practically impossible to manage otherwise. 
Sometimes this property is transferred by 
written instruments expressly for mainten- 
ance, with the express condition that it 
should not be alienated. Sometimes the 
property is given in a much less definite 
way and there is always a tendency for 
the junior branches to treat the property. 
as their own, to mortgage it and even to 
sell it. Their Lordships of the Privy Council 
do not appear to have considered it 
inconsistent with the impartibility of the 
Raj that the Babus should bave the power 
of alienating the property assigned to 
them. Once their Lordships decided [ag 
they did in Sartaj Kuari v. Deoraj Kuari 
(7)] that the Raja could himself alienate, 
it followed thatthe Babus could do the same 
unless the grants to them were limited, 
In this Raj sixteen ftalugas have been 
assigned to the maintenance of the Babus. 
There is in the present case evidense 
that the descendants of Babu Rashpal 
partitioned between them thé property they 
held. Assuming that they had a legal 
right to do this, | think it is by no 
means conclusive on the question as to 
whether the Raj had ceased to be joint, 
for the purpose. of ascertaining who has 
vow the right to sit on the gaddi. The 
taluga associated with the gaddi hag 
never been partitioned. And the grants 


to the brothers of Adil Shah were in 
substance, though perhaps not in form, 
made by Adil Shah [see Bachoo v. 
Mankorebai (9)]. There is another fact 
relied on, namely, that Rani Bed Saran 
succeeded to her husband in 1871. It 


was (in the absence of custom) somewhat 


(9) 29 B. 51 at p. 57; 6 Bom, L. R, 268, 
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inconsistent with Raja Kesho Saran 
being joint with Baba Bindeshwari Prasad, 
Babu Jagannath, Babu Baijnath and 
Babu Bishn Nath that the Rani should 
have succeeded. The Rani, in a petition 
against the estate being taken over by 
the Court of Wards, claimed to be the 
heir and alleged that her busband had 
given her authority to adopt a son. If 
the Raja had really made an oral Will, 
(which was not improbable), giving the 
Rani direction to take over the estate and 
adopt a son, it would explain why she 
was allowed fo remain in possession, or 
her possession could be explained on the 


basis of custom and there is evidence 
of such a custom. It is pleaded in the 
present case that the Rani succeeded 


on the basis of custom. In the case of 
Raja Rup Sangh v. Rani Batsni (10) the 
question was whether the Rani was en- 
titled by custom to the estate for her life. 
The case was decided by the High Court 
in 1820. Part of the evidence by which 
it was sought to prove that there was 
such a custom, was the fact that this 
very Rani Bed Saran had so sucaeeded to 
the gaddi of Agori. Ib is quite possible, 
if in 1871 the question had arisen whether 
there was a family custom and the Rani 
was claiming the estate on the basis of 
custom, that she might have failed to 
discharge the onus just as the other Rani 
failed in the case reported as Raja Rup 
Singh v. Rani Basri (10). In considering 
whether there is such a custom, the fact 
that the family allowed the Rani to suc- 
ceed should not be left ont of considera- 
tion with the rest of the evidence on the 
poist such as it is, 

Raja Ran Babadur Singh was succeeded 
by Raja Makardhuj, who died without 
issue but leaving a Rani. The lady claimed 
that she was entitled according to 
custom to succeed to the gaddi (see petitions 
dated 29th July 1828 and the J5th of August 
1825.) She was not successful, it is true, 
because it was found that her husband 
had either adopted or nominated the 
son of his brother. But the fact remains 
that the custom was asserted as far back 
as the year 1828, There is oral evidence 

(10) 7 A.J; A. W. N. (1884) 246; 111, A. 149; 4 
Sar. P. O. J. 583; 3 Ind. Deo. (x. s.) 902, 
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connected with this 
family that the custom exists. “On the 
question of separation, much reliance has 
been placed on some litigation which took 
place between Ran Bahadur and Babu 
Rachpal, his brother, in respect of 
Rs. 940 per annum, which was part of the 
Rs, 8,001 malkana allowance awarded 
to Adil Shah. I have appended to my 
judgment a short statement of the history 
of this grant and a supplementary state- 
ment as to the history of the Rs. 900 
(part of the Rs. 8,001). This Ra. 900 is 
now enjoyed by the descendants of Rachpal 
in this way. The Rachpal.branch, when 
paying the revenue of the property they 
hold as Babus, take credit from Government 
for the sum of Rs. 960 per annum. I do 
not think that the history of this Rs. 900 
helps the defendant as showing that there 
was a separation any more than the posses- 
sion of portion of the ancient estate in 
the hands of Babus shows separation. 

In 1819 there was litigation between 
Ran Bahadur and the son of Rachpal. 
Adil had mortgaged some property to raise 
money to pay revenue: He sued to redeem 
the property and his suit was dismissed 
on the ground of limitation. ‘It is said 
that this is inconsistent with the family 
being joint. If the family was an ordinary 
joint Hindu family this would certainly 
be so. But it does not seem to mean 
much where the Babus were enjoying 
their babuana taluga. It must be admitted 
that, if it is necessary for the plaintiff’s 
ease to prove that the family was strictly 
joint, the evidence shows that it was not. 
On the other hand when Ran Bahadur 
succeeded Adil Shah, Karai taluka which 
bad been given to Bhup Narain fell back 
into the Raj instead of going to Rachpal, 
either in whole or part, as it should have 
done if the family was separate. I do 
not believe that the family separated or 
intended to separate. It is still joint in 
worship. In my opinion it remains joint 
to this day so far as the custom permits. 

The defendant’s contention is that under 
the circumstances Ran Bahadur must be 
held to have acquired a completely 
new title and that the property was his 
self-acquired property. Bearing in mind 
all the circumstances and the fact that 


even of persons 
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the question arises not between the Govern- 
ment and the family but between members 
of the family, I think this contention is 
not sound. It seems to me that on every 
principle of justice and equity the case 
should be considered just as if Balwant 
Singh had never interfered with the 
possession of Shambhu. If I am correct 
in this, I think that for the purpose of 
_ looking for the heir to the gaddi we 
should apply the principle so clearly 
established in the cases I have referred 
to, namely, that the family should for this 
purpose be considered joint. It would, in 
my opinion, be deplorable if the Courts 
were to depart from this principle. I 
think that this family has always followed the 
ancient custom of providing forthe mainten- 
anse of the Babus by assigning to them 
property but that there has never been 
such a separation as would justify the 
Court in holding that the property was 
the self-acquired property of Adil Shah 
or Ran Bahadur. 

I have a very strong feeling that every 
disinterested person, connected with this 
family, believes that the plaintiff and not 
defendant Ne. 1 is the proper successor to the 
gaddi. On the 6th March 1571 the 
Collector of Mirzapur writes to the Com- 
missioner reporting that he considers the 
Rani incapable of locking after the estate. 
He says: “Lal Jagan Nath Singh and his 
unele Babu Bindeshwari Prasad Singh have 
waited on me this day and have begged 
me to apply for the intervention of the 
Court of Wards to save the property.” It 
is perhaps a small matter. But if the 
defendant’s contention be correct Babu 
Bindeshwari was then the heir-apparent. 
Yet we find he is mentioned after his 
nephew in the report and is styled “Babu”, 
while the nephew is styled “Lal.” 

One more contention was put forward 
on behalf of the defence. It was argued 
that if the property was joint, Rani Bed 
Saran had no right to possession and 
that if she had none, the suit is barred 
by limitation. I have already pointed 
ont that the Rani’s possession could be 
legally explained on the basis of a Will 
by her husband or on the basis of custom. 
I do not think under the circumstances 
the Rani’s possession could be said to be 
adverse, 
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No argument was, nor do I think any 
argument could have been, addressed to us 
on the 2lst ground of the memorandum 
of appeal. 

Ttis notallegedinthe memorandum of appeal 
that any distinction could be drawn between 
the property and the grant of Rs. 3,000, I 
do not think that any such distinction could 
have been made. The grant of Rs. 8,000 
has been always enjoyed (save to the 
extent of Rs. 900 per annum) by the Raja 
and has been treated as part of tha Raj. 
No argument was addressed to us on the 
matter. 

APPENDIK A. 


Statement as to the ancestral Raj. 


1744.~ Up to about 1744 A. D., the 
property was held by the family. Raja 
Shambhu Shah then sat on the gaddi. 
Shambhu Shah was dispossessed by Raja 
Balwant Singh of Benares for non-payment 
of revenue. It does not appear that 
Balwant Singh had any legal power to 
confiscate the property. “About the end of 
the year 1744 Shambhu Shah, the then Raja, 
was dispossessed of his domains by Raja 
Belwant Singh. At the period, the two 
perganas were divided into 18 talugas, 16 
of which belonged to Chandel Babus of the 


- Raja’s own blood and kin, who according to 


local custom obtained an assignment of 
villages for their support when they became 
separate from the household of the Raja: of the 
remaining talugas one remained to the Raja, 
one belonged to a then influential family of 
Brahmans peculiar to the pexgana created by 
the Rajas called Raipari Brahmans” (Robert’s 
Report dated 6th January 1847). The above 
is taken from: “A collection of papers 
relating to the Settlement of South 
Mirzapur”, printed by the Government. 

Nvte.— This document refers to the custom 
for the provision for maintenance of the 
Babus and the property assigned to them. 

1781— Santd from .Warren Hastings to 
Adil Shah (see page 70R): “in view 
of former rights he should remain in 
proprietary possession of his share as 
heretofore.” 

1787.—Adil Shah appointed (830A) 
Tahsildar of a large amount of property 
{inaluding the ancestral estate). 

Note.—This appointment was inconsistent 
with the terms of the sanad of 9th 
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October 1781. Adil Shah nominally was 
appointed merely to an office instead of 
having the settlement made with himself. 
It is quite clear that Adil Shah did not 
accept this position without protest, for 
there is a document under the hand of 
Mr, Donean, dated 21st October 1790 
(143R), in which it is pointed ont that 


the action of (Government is due to the 
fact that there is a settlement already 
with the Raja of Benares, that the 


appointment of Adil Shah is not that of 
any ordinary Tahsildar liable to dismissal. 
“The aforesaid pergana being your ancestral 
zemindart, it is not like that of other 
Tahsildars. Though: the settlement has been 
made by Government, your zemindari rights 
will not be destroyed. You should clearly 
understand this.” This is a very important 
dosument. 

1794.—Adil Shah died and on the 15th 
October 1794 (23A) there is a sanad to 
Ran Bahadur Shah on account of the 
natural death of Adil Shah. 

Note.-Apparently by this time the 
difficulty between the Raj of Benares and 
the Raj of Agori had been adjusted. This 
was 
November 1794 (37A), in which the con- 
sent of the Raja of Benares is referred to. 


APPENDIX B. 
Statement as to the malikana grant 
Rs. 8,000. * 


15th October 1781.—Adil Shah received 
à sanad from Hastings granting him 
Rs. 8,001 (see Roberts Report dated 
6th January 1847—Collecstion of papers 
above referred to). This grant beyond 
dispnte originally was intended to be 
temporary. lt took the form of the 
assignment of the revenue of certain 
villages most of which were part of the 
ancestral estate. It should be noted that 
some confusion is caused by the language 
in some of the documents which might 
make it appear (contrary to fact) that 
the villages themselves as distinguished 
from the revenue were assigned, 

1788.—It being found that Adil Shah had 
got possession of his zemindari, the purpose 
for which the grant of Rs. 8,001 had 
been made had ceased to exist and the 
grant was ordered to be resumed, It then 
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was ascertained that Adil Shah had mort- 


gaged Rs. 4,000 of the grant to Sheo 
Lal Dube to secure a debt he had in- 
curred in paying Government revenue. 


Government officials had been party to this 
transaction and so resumption to the extent 
of Rs. 4,000 was deferred. The jagir 
villages, ż.e.„ the villages the revenues of 
which were assigned, were under the 
management of Babu Rachpal Singh, 
younger brother, on behalf of Adil Shah. i 

1794,— After the death of Adil Shah on 
the earnest entreaties of the family the 
grant was allowed to remain with the new 
Raja Ran Bahadur. * . 


1803. —The debt due to Dube was still 
undissharged and he had got a decree 
against the Raja for Rs. 49,000 odd. The 
Raja petitioned Government stating that his 
estates were over-assessed, The grant was 
restored to Rs. 8,000 and made permanent. 
The revenue of the villages representing 
the old Rs. 4,000 was assigned and the 
revenues of 136 new villages were added 
bringing the grant to Rs. 4,000 (see 28 
A). The Raj has the benefit of this 
grant to this day. 


Supplementary Statement as to the right 
of Babu Rachpal Singh to Rs. 900 
per annum, part of Rs. 8,000. 


1795.—At page 48A a long letter will be . 
found, dated 13th August 1795, from the 
Resident of Benares, which shows that 
the origin of the claim to this Rs 900 
by the Rachpal branch was an alleged 
arrangement between Adil Shah nd his 
brother Rachpal, by which Rachpal was 
to manage the jagir, liquidate the debt to 
Dube and take Rs. 900 himself. The letter 
concludes: “At the same time if in con- 
sideration of the brethren and large family 
left by Adil Shah the Board shonld be 
pleased to continue it......... Rachpal, although 
possessing no positive right, may yet in 
equity be admitted to some proportion of 
it for his support, and this . distribution 
may be made by Government.” 


17th July 17£5.—Then follows a porwana 
of this date which recites an alleged sanad 


‘from Adil Shah to Rachpal granting him 


Rs. £00 ont of the Rs. 4,000, but pubject 
to the liquidation of Dubess debt, 
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Yth May 1882. — Ran Bahadur brought a 
suit claiming that the payment of the 
Rs. 900 might bestopped or in the alterna- 
tive that Taluka Bisriki (in possession of 
which the Rachpal branch was) might be 
resumed. The decree was not made till 
1833 (R. 125). In this decree the plaint 
and written statement are set forth at 
length. It does not appear to haye been 
controverted that the Babus were in 
possession “as Babus”, although the right 
of the Raja to resume was contested. The 
suit was brought against the grandson of 
Rachpal and failed. The Rachpal branch 
have since enjoyed the benefit of this 
Rs. 900 and take credit for it when paying 
the Government revenue of their taluga. 

Rarique, J.—I am of the same opinion 
as the learned, Chief Justice and I give 
some of the reasons which have made me 
come to a finding adverse to the appellant, 
The dispute between the parties to this 
appeal relates to an ancient estate which 
at one time wasa principality. The estate 
is known as Agori Barhar and is situate 
to the south of the river ‘Son’ in the 
district of Mirzapur., Mere than 700 years 
ago an aboriginal tribe called Kharwar 
inhabited the perganas of Agori Barhar, 
Bijaygarh, Singrauli and Bardi in the 
District of Mirzapur. The Baland Rajas 
of the tribe of Kharwar held possession 
and sway over the said erganas up to 
the end of the 12th century. Towards 
the end of the 12th century or the 
beginning of the 13th, Pirthi Raj defeated 
the Chandel Raja of Mahoba, two members 
of whose family managed to escape the 
sword of the victor and took refuge in 
Mirzapur. They claimed the protection of 
the Kharwar Raja and obtained it. They 
entered his service and rose high in his 
favour gaining both honours and autho- 
rity. On the death of the Raja the two 
thakur refugees treacherously seized his 
fort and treasurers and divided the Raj 
among themselves, The grandson of the 
Kharwar Raja, however, sometime after the 
usurpation managed to regain his patrimony 
and put to sword every handel thakur. 
But one of the Ranis escaped and gave 
birth to a son who was brought up ina 
peasant’s family, and was called Oran Deo. 
‘He. on. attainings majority regained the Raj 
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of Agori Barhar with the help of the 
Raja of Kantit. Ever since then for about 
five hundred years, but for a short 
interruption which will be mentioned 
presently, the family of Oran Deo, from 
whom the parties to this appeal are 
descended, has retained the Raj of Agori 
Barhar. The Rajas of Agori Barbar by 
reason of the inaccessibility of their estate 
were very little affected by the changes of 
Government in this country until 1744-1745, 
They used to pay Rs. 8,001 per year, not 
in cash but in skins of elephants and 
deer and in bamboos, timber and other 
forest productions as tribute or revenne 
to the Nazim of the Moghal Empire at 
Chunar. In 1719-1720 the sircars of 
Benares, Jaunpur and Ghazipur were given 
by the Moghal Emperor to one Murtaza 
Khan, a courtier, who in 1722 made them 
over to Saadat Khan, the first Nawab 
Wazir of Oudh, in consideration of seven 
lakhs a year. He in his turn leased the 
revenues to his friend and dependent Mir 
Rustam Ali. The latter was an iucapable 
and indolent man and left the administra- 
tion of the sircars to his subordinates, 
chief among whom was Mansa Ram, the 
ancestor and founderof the family of the 
Maharaja of Benares. On the receipt of 


reports of mismanagement the Nawab 
Wazir deputed his son-in-law, afterwards 
known as Safdarjung, to call Rustam Ali 


to account. Rustam Ali sent Mansa Ram 
to interview and pacify the Nawab. The 
f the: fall of 
Rustam ‘Ali and the risesof Mansa Ram, 
who obtained in the name of his son 
Balwant Singh the lease of the sircars of 
Benares, Jaunpur and Chunar. Mansa Ram 
died shortly after and Balwant Singh 
obtained from the Emperor at Delhi a 
sanad conferring upon him the title of 
Raja and the confirmation of his lease of 
the three sircars. He was an ambitions 
and far-seeing man and saw his opportunity 
in the weakness and the approaching dis- 
ruption of the Moghal Empire. In order 
to strengthen his position and power he 
disposed and ejected one by one all the 
old landholders of influence and standing 
and by degrees established his power in 
the three strears until he became almost 
independent. Among others he dispossessed, 
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Raja Shambbhu Shah of Agori Barhar in 
1744-45 as also younger members of the 
Raja’s family. At the time of the ex- 
pulsion of Raja Shambhu Shah the estate 
consisted of eighteen éaluqns “sixteen of which 
belonged to Chandel Babus of the Raja’s 
own blood and kin, who aecording to local 
custom obtained an assignment of villages 
for their support when they became 
separate from the household of the Raja; 
of the remaining talugas one remained to the 
Raja and one belonged to a then infinential 
family of -the Brahmans” (cz ’e the collection 
of papers relating to the Settlement of south 
Mirzapur, page 45). Balwant Singh, after 
expelling Shambhu Shah and the members 
of his family, settled directly with the 
tenants and the village occupants which 


secured to him increase of power and 
revenue. He died in 1770 and was 
succeeded by his son Chait Singh. In 


1775 the sovereignty of the three sircars 
was ceded to the East India Company by 
the Nawab Wazir of Ondh and Chait Singh 
then came directly under the authority of 
the East India Company. In 1781 there 
was trouble between the East India Company 
and Chait Singh and the latter was deposed. 
Mahip Narain Singh, the daughter's son of 
Balwant Singh, was installed on the gadi 
in place of Chait Singh by Warren Hastings. 
All the possessions of Chait Singh, were 
restored to Mahip Narain Singh but the 
revenue payable formerly was increased and 
an English Resident was appointed at Benares. 
Among the old and dispossessed zemindars, who 
had helped Warten Hastings against Chait 
Singh, was Adil Shah the grandson of Sham- 
bhu Shah of Agori Barhar. In recognition of 
services rendered Warren Hastings granted 
a sanad to Adil Shah restoring him to his 
estate. The sanad was granted on 9th 
October 1781 and was as follows: — 

“Be it known to Adil Shah, the honour- 
able Zemindar of Pergana Agori, that ona 
representation made by him it has been found 
that the zemindart in the pergana aforesaid 
is his old ancestral property and that 
several years ago Raja Balwant Singh 
forcibly dispossessed him and brought it to 
his use. Therefore, in view of former rights, 
he should remain in proprietary possession 
of his estate as heretofore and should make 
arrangements as regards the cultivation of 
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the land and population of the pergana 
aforesaid in accordance with the directions 
of the Revenue Officer and Raja Mahip 
Narain - Bahadur of bigh rask. He is 
particularly directed to carry out these 
instructions.” , 
It was soon discovered that the grant of 
the sanad did not amount to actual restora. 
tion, ard hence on 15th October 1781 a 
grant of Rs. 8,001 per annum in cash was 
made bythe assignment of the income of 
certain villages. Sometime in 1782, Adil 
Shah entered his domains supported by 
British troopsunder Major Crawford, who 
drove out Chait Singh’s followers from Agori 
Barhar and other places. The Raja tbus 
ebtained possession of his entire estate 
including the falugas of the Babus. In 1787 
he was appointed amil or Tahsildar ‘of the 
two Perganas of Agori and Barhar for 
realising revenue. After the deposition 
of Chait Singh and shortly before the grant 
of the sanud to Adil Shah restoring him to 
his ancestral estate, the Hast India Company 
had in September 1781 entered into a treaty 
with Raja Mahip Narain Singh, securing to 
him all the rights and possessions 
of the deposed Raja. The position 
thus created was curious. On the one 
band Raja Mahip Narain Singh by the 
treaty with the Hast India Company continued 
to be the- proprietor of Agori Barhar and 
on the other Adil Shah was given the 
sanad conferring on him the ownership of 
the said estate. In 1788-89 the question of 
the respective rights of the two Rajas arose 
when the Settlement of Mirzapur District 
was undertaken. The matter was referred to 
the Governor-General, who in his Resolution 
of llth April 1788 remarked as follows:— 
“The question next occurring is, what is 
then to be done with respect to those whose 
claims have been recognised by Mr. Hastings? 
If his decision be confirmed, the Governor- 
General in Counsil acts in opposition to a 
principle which he deems equitable and in 
effect infringes the pottah granted to the 
Raja of Benares, which isa very important 
consideration. On the other band if Mr, 
Hastings’ decision’ should be annulled, those 
who have benefited by it will have reason to 
complain of the resolutions of Government for 
resuming without cause what it bestowed 
as a reward for zealous*service .,.... 010 
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The next pensioned landholder is Raja 
Adil Shah. The grant mađe to him by 
Mr. Markham in conformity to the orders 
of Mr, Hastings, specifies the allowanee to 
be nanak and altumgha. But, as he has 
actually obtained possession of the land as 
zemindar, it appears to the Board that he 
ought to be placed onthe same footing as 
the other zemzndars in Benares, without any 
peculiar exception in his favour, and that 
the allowance of Rs. 8,000 ought to cease. 
It still, however, remains to be determined, 
whether the zemindari which he has acquired 
shall be deemed aninheritance. The Board 
are of opinion that it should not, but to 
give him every fair advantage during his 
possession, be recommended to the Raja 
(presumably the Raja of Benares) to make 
a mokarrari set{lement with him during 
his life only.” 

Mr, Duncan, the English Resident who 
was conducting the settlement made a 
mokarrari settlement accordingly with Adil 
Shah, who wrote a counterpart for a settle- 
ment with the Raia of Benares on Sth 
January 1789, undertaking to pay revenue 
annually and admitting that the settlement 
was made with him for his life only. On 

` 96th April 1789 Mr. Duncan reported his 
proceedings to the Governor-General who 
sanctioned them on 17th June 1779, vide, 
Thomson’s Despatches, pages 102-108. In 
1790 Adil Shah through his Vakil com- 
plained of the inclusion of his estate in 
the Raj of Benares and of the mokarrari 
settlement with him for his life only. Mr. 
Duncan replied that the arrangement could 
not be then disturbed and held out hopes 
to him. The reply was in these terms:— 
“From the statement of Bakhtawar Singh, 
your Vakil, I have come to know that ynon 
are quite displeased at the settlement of the 
miseellaneous villages of the aforesaid 
pergana, which has been made by the Govern- 
ment. You submit that aecording to the 
parwana dated 9th October 1781 His Ex- 
cellency the Governor-General Lord Hastings, 
Salabatjung, has after ascertaining that your 
zemtndart ia ancestral, maintained and con- 
firmed the said pergana and you also wish 
that according to the order of the Council 
dated 15th April 1788 and samad dated 
7th October 1789, the aforesaid pergana be 
‘maintained and confirmed in your name at 
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the fixed jama, It is, therefore, written to 
you that at present the settlement of the 
Benares Raj has been made by the Govern. 
ment and in continuation thereof the settle- 
ment of the zemindari in your pergana also 
has been made and it cannot be cancelled 
for the present. Youare loyal to the Gov- 
ernment; you should arcept the settlement 
which has been made. When another settle- 
ment is made, it will be on your behalf 
ata fixed jama. You suspect that the dis- 
missals and appointments in the above- 
named perguna will be like those of the 
Tahsildars, but the aforesaid pergana being 
your ancestral zemindart your position in it 
is not like that of other Tahsildars. Though 
the settlement has heen made by the Gov- 
ernment your zemindari rights will not be 
destroyed. You should clearly understand 
this.” This parwana was dated 21st October 
1790, víde, page R 143 of the paper-book. 

On 26th July 1 93 Mr. Duncan sent 
another parwana to Adil Shah authorising 
him to raise money by mortgage on his 
estate. Inthe year 1794 a very important 
change took place in the status of the Raja 
of Benares. He was deprived of the Goy- 
ernment of the Province, with the exception 
of what is known now as the Family Domains 
and which did not then nordo they now 
include the estate of Agori Barhar. The 
change was effected in lien of an annual 
payment of one lakh a year to the Raja 
by the East India Company. The latter, 
having tbus acquired the proprietary rights 
of the Raja of Benares in the three szrcars 
except the Family Domains, found itself in 
a position to keep faith with the old 
zemindars whom Warren Hastings had restor- 
ed to their ancestral estates. Adil Shah 
died abont this’ time, that is, in the year 
1794. Mr. Duncan issued a parwana to 
Adil Shah’s nephew and adopted son, Ran 
Bahadur Shah, making over the pergana to 
him. Shortly after on 25th January 1794 
a sanad was granted to him “confirming 
him in the inheritance of the zemzndari” 
of Adil Shah. In 1795 the revenue, as- 
sessed on the estate of Agori Barhar in 
1788-89, was made permanent and payable 
directly to the East India Company. 

Ran Bahadur thus became full owner of 
the estate of Agori Barhar direstly responsible 
to the Hast India Company for the payment 
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of revenue, and in no way liable or 
subordinate to Raja of Benares. He was 
succeeded on his death by Makerdhnj Shah. 
The latter died without leaving any issue and 
was succeeded by his nephew snd adopted 
son Raghunath Shah. He died leaving him 
surviving a son Kesho Saran Shab, who suc- 
ceeded to the estate andremained in possession 
of it till 1871 when he died leaving no issue. 
He in his turn was succeeded by his widow 
Rani Bed Saran Kuar, who held the estate 
upto 1913. 1 now proceed to give briefly the 
history of the malzkana of Rs. ,001. I have 
already said that it was granted to Adil Shah 
on 15th October 1781, as it was found that he 
could not get possession of his ancestral estate. 
The allowance took the form of an assign- 
ment ofthe revenue of certain villages. In 
1788 the Governor-General ordered its resump- 
tion as Adil Shah had obtained possession of his 
domains. Butas he had in order to raise money 
for the payment of Government revenue mort- 
gaged the malikana to one Sheo Lal Dube with 
the conseut of Mr. Treves, the Acting Resident 
at Benares at the time, Mr. Duncan 
solicited and obtained the sanction of 
the Governor-General to defer the resump- 
tion of half the malzkana until the liquidation 
of Sheo Lal’s debt. Accordingly half the 
malikana was resumed. On tke death of 
Adil Shah the question of the resumption of 
the remaining half of the malikana was 
raised, but in consideration of the poor cirsum- 
stances of the family and in order to secure 
punctual payment of the revenne of the estate 
it was not resumed, 

In 1803 Ran Rabadur Shah memorialised 
the Governor-General that he, Ran Bahadur 
Shah, had been hardly dealt with by the 
resumption of half the malikana and that his 
estate was over-assessed and he, therefore, 
prayed for relief by the re-grant of the resum- 
ed portion of the makkana. The Governor- 
General after an enquiry from the local 
officer granted the request of Ran Bahadur. 
Ever since then the malikana of Rs. 8,000 
per annum has continued to the Raja and 
his successors, with the exception of Rs. 900 
per annum which were given to Rachpal 
Singh, the brother of Adil Shah. It 
appears that Adil Shah had appointed his 
younger brother Rachpal Singh to manage 
the malikana villages and had promised to 
pay him Rs, 900 per annum in perpetuity in 
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ease he managed to pay off the debt of Sheo 
Lal Dube. On the death of Adil Shah 
Rachpal claimed Rs. 900 perannum and his 
claim was denied by Ran Bahadur Shah. Mr. 
Dunean who investigated the claim was 
of opinion that even if Rachpal’s statement 
were correct as to the promise of Adil Shah, 
the latter had no right to give away what was 
not his own. The malikana was for the life 
of Adil Shah only and he sould not, therefore, 
gift the whole or part of it for a longer period 
than hisown life. But as half. the. malzkana 
was to be continued to the successor of Adil 
Shah to enable him to pay off Sheo Lal, Mr. 
Duncan recommended that in consideration 
of the poor circumstances of Racbpal the 
sum of Rs. 900 per annum should be reserv- 
ed to him. The proposal of Mr. Duncan was 
sanctioned and Rachpal got Rs. 900 per 
annum. In 1822 Ran Bahadur sued the 
descendants of Rachpal Singh for the resump- 
tion of Rs. 900 malzkana or in the alternative 
of the taluga of Bisrekhi, now known as 
Jamgaon, which he said wasgiven by Adil 
Shah for the maintenance of Rachpal’s family. 
The claim was dismissed on the ground that 
the taluga was given for maintenance and 
the malikana as a gift by Adil Skah. Ever 
since then the descendants of Rachpal bave 
retained both the taluga of Bisrekhi and the 
malikana of Rs. $00 per annum. The sub- 
sequent history of the estate is uneventful and 
relates to the financial difficulties of Ran 
Bahadur and some of his descendants and 
the determination of inferior rights in the 
estate of persons other than the members of 
the family. The estate remained in the hands 
of the deseendants of Ran Bahadur Shah up 
to the time of Raja Kesho Saran, who died 
leaving him surviving a widow but no issue. 
Among the collaterals alive at the time of 
his death the nearest by blood relationship 
was.Babu Bindeshwari Prasad Singh and next 
to him in degree were the three sons of 
his elder brother, vzz., Jagannath Prasad, 
Baijnath Frasad and Bishannath Prasad. 

. Bindeshwari Prasad and Jagannath Prasad 
died in the lifetime of the Rani. One 
of the sons of Jagannath Prasad, viz., Babu 
Tej Bali Singh, is the plaintiff in the present 
ease and the two brothers of Jagannath 
Prasad are the defendants, asalso the sons 
of one of the two brothers. Bindeshwari 
Prasad, it seems, took ane objection to Rant 
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Bed Saran Kuar getting possession of the 
éstate and claimed it for himself but his 
objection was disallowed, vide Exhibit B12; 
page 80 A of the paper-book. She, how- 
ever, entered on possession and held the 
estate till her death in March 1913. 
. During her life she gave considerable pro- 
perty to a Pandit of Benares called Banarsi 
Misir by lease, endowment and purchase in 
his name. On the 24th May 1999 she 
executed a Will and appointed some persons 
as her executors and gave them her stridhan, 
i.e. her personal property. On lst March 
1910 she made a codicil in which she 
specified the° property that was to go to one 
of the exeentors. On the 12th January 
1912 she executed a further codicil by which 
she declared that Baijnath Prasad Singh 
and Bishannath Prasad Singh’ (defendants 
Nos. 1 and 2) were heirs to her late 
husband and that Baijnath should succeed 
to the gaddi. On Ist October 1912 she 
executed a lease of 67 villages in favour 
of defendants Nos. 3 and 4. On 4th Novem- 
ber 1912 she executed a deed of relinquish- 
ment in favour of defendant No. 1 of her 
rights in the estate. On her death in 
March 1913 on a dispute between the plaint- 
iff and the defendant No. 1 as to the 
possession of the estate, the District Magis- 
trate declared the latter to be in pos- 
session and directed the plaintiff to seek his 
remedy in a Civil Court. Thereupon on 2nd 
Jone 1913 the snit out of which this 
appeal has arisen was brought by the 
plaintiff for a declaration of his title to 
and the possession of the Raj of Agori 
Barhar. The plaint, after reciting the old 
history of the estate, goes on to say that 
the Raj is impartible and that the suc- 
cession to it is governed by the rule of 
lineal primogeniture according to the custom 
of the family. The younger members of the 
family are entitled to maintenance and in 
_ oase of the death of a Raja without issue 
his senior widow, under a custom obtaining in 
the family, is entitled to hold the estate for 
her life, subject to the vested interest of 
the eldest member of the senior branch 
living at the time of the death of the last 
Raja to succeed after the widow. On the 
death of Raja Kesho Saran Shah in 1871 
Babu Jagannath Prasad Singh, father of the 


e plaintiff, became entitled to the Raj subject’ 
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to the life-estate of Rani Bed Saran Kuar. 
In fact the late Raja on his death bed in 
conformity to the family custom directed 
that his widow should hold the estate for 
her life and that after her death Jagannath 
Prasad should succeed to the Raj. The 
latter was accordingly recognized as yuvarai, 
i.e. the heir-apparent. He died on 14th 
November 1910 and the plaintiff, his eldest 
son, became entitled to the Raj subject to 
the life-estate of Rani Bed Saran Kuar. 
She wanted plaintiff and his father to 
consent to the gifts and other alienations 
she had made to and in favour of Banarsi 
Misir and even offered to relinquish the 
Raj in their favour, but they refused. She 
then approached the defendant No. 1 and 
got his consent to the benefits conferred 
by her on Banarsi Misir, and in consideration 
of the compliance of the defendant No. 1 
with her wishes she first made a Will and 
then executed a deed of relinguishment in his 
favour and a lease of 67 villages in favour 
of his sons. She had noright to make any 
of the transfers mentioned above nor could 
she dispose of the estate by Will or deed of 
relingnishment. The plaintiff, therefore, sued 
to recover possession of the Raj as also the 
property conveyed to Banarsi Misir by a 
declaration of his title as the lawful suc- 
cessor to Kesho Saran Singh by the rule of 
lineal primogeniture and by a declaration 
of the invalidity of the Will of 13th January 
1912, the deed of relinquishment of 4th Novem- 
ber 1912, the lease of Ist October 1912 
and the alienations made in favour of Banarsi 
Misir. I need not referto the defence of 
Banarsi Misir,as the claim against him 
has been dismissed and no appeal has 
been preferred. Defendant No. 2 defended 
the suit on the ground that no cause of 
action was disclesed in the plaint against 
him and that he was not in possession of 
the estate. He asked for bis costs. 
Defendants Nos. 3 and 4, the sons o 
defendant No.1, set up the validity of the 
lease on the ground that ib reserved a 
fair rent. Thechief defendant who contested 
the suit was defendant No. 1. He denied 
that the Raj was impartible or that the 
-rule of succession by family custom or 
under the Jaw governing the family was 
lineal primogeniture, or that there was 
+a family enstom under which the senior 
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widow of the last male holder, in case 
he died without leaving any issue, got a 
life-estate. He said that the estate was 
partible and had been divided prior and 
subsequent to 1745, and that whatever 
may have been its character prior to 1745 
it, was granted to Adil Shah for life and 
again to Ran Bahadur Shah by the Past 
India Company as an ordinary zemindart. It 
was divided in Adil Shah’s life time between 
him and his brothers and again among 
the two sons of Ran Bahadur Shah In 
any case the grants to Adil Shah and 
Ran Bahadur Shah would make the estate 
the self-acquired property of each in 
turn, in which case whether the grant 
was of partible or impartible estate, the estate 
would, under the Hindu Law, go to + the 
nearest sapinda of Raja Kesho Saran, 
te. the defendant No. 1. Moreover, Rani 
Bed Saran Kuar was in adverse possession 
for more than twelve years and hence 
defendant No. 1 would succeed to the estate 
both under the deed from her and as 
the nearest saptnda of her late husband. 
I would observe here that no separate 
defence was set up to the malikana. 

The learned Judge of the lower Court 
found on all the issues raised in the 
pleadings of defendants Nos. 1 to’ 4 against 
them and decreed the claim. They have 
„in their appeal to this Court reiterated 
the pleas takenin their written statements 
in the lower Court. 

The main question intheappeal is, who 
is the lawful successor of Kesho Saran, 
the last Raja? The reply to the question 
depends upon the decision of four matters, 
viz:— 


(1) The character of the estate. 

(2) The nature of the grant to Adil 
Shah and again to Ran Bahadur Shah. 

(3) The status of the family at the 
time of the grant to Adil Shah and subse- 
quently. 

(4) Nature of Rani Bed Saran Kuayr’s 
possession. 


It is contended on behalf of the appel- 
lants that the estate was not impartible 
prior to 1745 nor was it granted to Adil 
Shah or Ran Bahadur as an impartible 
estate. The grant to Adil Shah was of 
mokarrart lease and to Ran Bahadar of 
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an ordinary zemindari., The character of 
the estate prior to the grant to Adil 
Shah is only relevant to show the nature of 
the grant to him, as in the sanad and other 
official documents it is stated that he is 
restored to his former rights and also to 
show the natural desire of Adil Shah and 
his descendants to retain and keep up 
the dignity of a Raj. The official and 
other historical accounts of the district of 
Mirzapur agree in stating that the estate 
of Agori Barhar was a principality up to 
the time of Raja Shambhu Shab, the grand- 
father of Adil Shah. The fact that the 
Chandel Rajas of Agôri Barhar were 
descended from the Chandel rulers of 
Mahoba wonld make the former adhere 
to the ancient custom of retaining the 
dignity of a Raj in the family. Bat it 
is argued for the appellénts that the 
estate was divided several times prior to 
1745. The instances relied upon are the 
division of the estate between the two 
Chandel Princes who usurped the Raj 
on the death of Raja Maddan, the Kharwar 
chieftain, the partition of the estate by 


Oran Deo in his lifetime between his 
two sons and subsequent assignment of 
small ialugas to different members of 


the family, as is evidenced by the 
pedigree filed by the plaintiff-respondent, 
The pedigree is admitted by the appel- 
lants with the exception of the remark 
against the names of the junior members 
of the family as guzaradavs. It is said 
that they were not guzaradars but got 
the talugas on separation. The division 
by the two Chandel princes on the 
usurpation of the estate cannot be said to 
have been a partition under the Hindu 
Law. They had usurped the Raj and had 
divided it among themselves each holding 
a separate Raj. Nor can the division of 
the estate by Oran Deo among his two 
sons be said to prove the partibility of 
the estate in suit. Each of the estates 
created by Oran Deo as a matter of fact 
became a separate Raj and has descended 
as such, The so-called subsequent divi- 
sions were not based on partition at all. 
The younger members of the family were 
granted villages as maintenance allowance 
from time to time—vide, Mirzapur Gazetteer 


‘and the report of the Tabsiidar in 1863, . 
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page 73 R, paper-book, and Sherring’s 
Hindu Castes and Tribes, page 383. There 
is no evidence on behalf the defendants- 
appellants to show that the accounts 
given in the Gazetteer or Sherring’s Book 
or the report of the Tahsildar are incorrect. 
I am, therefore, of opinion that the estate 
in question was held as an _ impartible 
Raj up to the time of the expulsion of 
Raja Shambhu Shah by Raja Balwant 
Singh of Benares in 1744-1745, 

The next point for ecnsideration is what 
was the nature of the estate granted to 
Adil Shah? Was he granted an ordinary 
zemindart add was the grant personal to 
him so as to make the estate his self- 
acquired property? The language of the 
sanad of 9th October 1781 shows that 
Adil Shah was given the same estate as 
was held by _ his grandfather Shambhu 
Shah. The words of the grant are that 
in view of former rights” the zemindart 
is given, Warren Hastings explained his 
grant to Adil Shah in’ his narrative of 
-the insurrection of the Raja of Benares, 
He says that “as these persons” (meaning 
Adil Shah and others) “showed a zeal for 
the service of our Government and a 
desire of being useful to us during the 
Jate troubles, I have thought it proper 
that their conduct should not pass without 
the retribution due to it and for that 
purpose have directed that they be res- 
“tored to the possession of the lands to 
which they have hereditary claims,” vide 
Appendix, page 34. The italics are mine, 
to show the nature of the estate granted. 
The hereditary claim of Adil Shah was 
fo succeed to animpartible Raj. The sub- 
sequent correspondence on the subject 
- between the English Resident at Benares, 
the Governer-General and other offcial eor- 
respondence and papers show conclusively 
that what was granted to Adil Shah was 
the estate he would have got but for the 
resumption of 1744-1745 by Balwant 
Singh. But it is argued for the appellants 


that the usurpation of the estate by Balwant. 


` Singh destroyed its impartible character and 
the grant by the Wast India Company must 
be taken to have been of the estate as 
it existed in 1781. It was then in the 
hands of tenants and village occupants 
“who paid revenac direct to the Maharaja 
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of Benares. Adil Shah was made to pay 
to the Maharaja and, therefore, he got no 
better right than his immediate predecessors- 
in-possession. For the respondent the 
reply is that the confiscation of the 
estate by Balwant Singh was illegal and 
his dealings with the estate cannot, 
therefore, be taken into consideration, The 
obvious rejoinder for the defendants-appel- 
lants is that the East India Company had 
no right legally to deal with the estate 
of the Maharaja of Benares and grant a 
portion of it tc a third person, however 
lawful the latter’s claim might be, fcr it 
is said that the Nawab Wazir of Oudh 
had not got the sovereignty of the 
three sircars, and h-d none to give. 
The East India Company did not derive a 
valid and legal title from the cession of 
the sovereignty of the three sircars by 
the Nawab Wazir of Ondh. The fact 
is that after the shock which the Moghal 
Empire sustained by the invasion «f Nadir 
Shah the centr-] authority had become 
weak and every Subedar, Governor or so- 
called lessee attempted to and did in many 
cases assume independence. Balwant Singh 
adopted the course he saw others followed. 
But the character of the usurpation of 
Balwant Singh is in my opinion immaterial. 
The fact remains that he expelled Shambhu 
Shah and the estate of Agori Barhar 
remained in the Benares family upto 1781. 
There is the further fact that whether 
the Hast India Company had a legal 
right or no to deal with the Benares 
Raj, it dealt with the Raj and granted 
Adil Shah the estate in suit “in view 
of former rights,” and restored him to 
his arcestral estate. His former rights 
were to get his ancestral estate, the estate 
as it was in the hands of his grandfather 
Shambbu Shah. And the estate in the 
bands of the latter was, as has been 
mentioned above, impartible. The nature 
of the grant is also shown by the conduct 
of Adil Shah, Did he treat it as an ordinary 
partible zemindart or a Raj? 1 think the 
latter. His whole conduct shows that he 
considered himself to be entitled to the 
estate in the same manner as his aneestcrs 
were, vide his complaint to Mr. Duncan. 
Ran Babadur Shah, his successor, also held 
and dealt with the estate as ay 
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Moreover the litigation of 
Ran Bahadur and the 
Rachpal, the custom of 
gaddi-nashint, which is deposed to by 
plaintiff's witnesses, the last ceremony 
being that of Rani Bed Saran Kuar, her 
own declarations about’ the estate, 
especially in the deed of  relinquishment 
to defendant No. 1, the impartible character 
of other estates held by otber members 
of the family which were similarly con- 
fiscated by Balwant Singh and restored 


impartiole one. 
3822 between 
descendants of 


by Warren Hastings, go to prove the 
impartibility of the estate in suit. It is 
too late in the day, I think, to dispute 


the legality of the confiscation by Balwant 
Singh or of the grant by Warren Hastings. 
Besides the dispute in the present case is “not 
about the rights of Balwant Singh’s family 
or those of the British Government which 
now represents the Kast India Company, 
but the dispute is between the descendants 
of Adil Shah as to succession to 
the estate. The question of the nature of 
the grant is raised simply to Und out the 
successor. All considerations point to the 
conclusion that an impartible estate was 
granted to Adil Shah. The fact that he was 
given a mokarrart lease for life only does not 
affect the conclusion. What we have to look 
to is ‘the intention of the grantor, and the 
intention of Warren Hastings was no doubt 
to restore Adil Shah to his ancient rights. 
The temporary check was due to the regard for 
treaty rights of Maheep Narain Singh, which 
was removed in 1794 or a short time after. 
But the defendants-appellants say that even if 
the grant was of an impartible estate, it was 
made to Adil Shah and was, therefore, his self- 
acquired property. The language of the 
sanad of 9th October 1781 and its explanation 
‘by Warren Hastings in his book disprove the 
contention of the appellants. And if there 
were any doubt as to the construction of the 
terms of the sanad or the language of Warren 
Hastings in his narrative of the Benares 
insurrection, it is removed by reference to 
clause 3, section 17, of Regulation II of 1795. 
The relevant portion of the clause-is as 


‘follows:— ‘The circumstances of the pergani 


of Agori Barbar inthe sircar of Chunar con- 
stitute in some degree a deviation from the 
rule observed in the general settlement. This 


‘pergana appertained to its separate Rajahs, 


until they were expelled by Raja Balwant 
s 
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Singh. Their descendants appearing and 
having performed some public services in 
1781, Government ordered that Raja Adil 
Shab, their then representative, should bè 
restored,” The words “their then re- 
presentative” show clearly that the res- 
toration of the estate to Adil Shah was 
not personal to him and did not render 
the estate his absolute and self-acquired 
property, but it was given to him subject to 
the rights of the other members of the family. 
Adil Shah in fact attempted to treat the 
estate as his property and was unsuccessful. 
It has been mentioned above that at the 
settlement of 17€8-89 the ‘whole pergaña 
including the maintenance villages of the 
Babus was settled with him. He refused 
to make over the babuna faluga to the 
decendants of Babu -Dutt Singh, the bro- 
ther of Shambhu Shah. They sued him 
and obtained a decree against him in 
1795, vide papers relating to the settle- 
ment of South Mirzapur, page 5l. 

The whole history of the estate from 1781 ‘to 
1845 tc be found in the Government. rè- 
cords and correspondence militates against 
the contention of the appellants that. the 
grant to Adil Shah or Ran Bahadur was 
personal and, therefore, the estate con- 
ferred on them was their self-aéquired 
property. boas 


For the appellants’ referense tas. been 
made to the following cases: —Jagannadha 
Razu v. Ramanbhadra Razw (11), Ven- 
katarayadu v. Venkataramayya (12), Venkata 
Narasimha Appa Row v. Parthasarathy Appa 
Row (18), Brij- Indar Bahadur Singh v. 
Ranee Janki Köer (14). 


None of'these. cases in my opinion lays 
down that a ‘fresh grant in: all -circum- 


stances renders the property of .the grantes 


his self-acquired property. 

The first case related to the 
of Merangi in Madras. 
that the zemindari 


aidan 
The contention was 
was impartible prior 


(11) 14 M. 287; 18 L A. 45; 5 Sar. P. C. J. 6455.15 
Ind. Jur. 222; 5 Ind. Dec. (xN. s.) 167. 

(12) 15 M. 284; 5 Ind. Dee (x. s.) 549- 

(18) 28 Ind. Cas. 166 (P C.); 411. A. 5l; 18 C. W. 
N. 554; 12A. L, J. 815; (1914) M, W., N. 299; 26:N. Lau 
J. 411; 15 M. D. T. 285; 16 Bom, L. R. 328; 37 M. 199. 

(14) BI, A.I; 1 C. L. R 318; 3 Sar P. C. J. 763; 
a Rafique &Jackson’s P, O. No. 48; 3 Suth, P, 
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to its incorporation in another zemindari 
and its grant by the British Government 
did not render it partible. It was held 
that even if the zemindari was imparti- 
ble prior to its inclusion in the Vizianagram 
zemindarz, the subsequent dealings with 
the (Merangi) zemindavi, the nature and 
the terms of the grants under which it 
was held after 1502 and other evidence 
showed that it was now partible. In the 
present case the terms of the sanad of 
9th October 1781 and of 1794, their 
official interpretation soon after, and the 
dealings with the estate by Adil Shah 
and Ran Bahadur: Shah show that the 
grant was not personal and that the estate 
in their hands did not become their self- 
acquired property. In the second case, the 
one reported as Venkatarayadu vy. Venkatara- 
mayya (12), it was held on the evidence 
and the circumstances of the case that 
the grant by the Government to Venkata 
Narasiah was not a grant to the undivided 
family of which .he was a member but 
to him personally. The third case, that of 
Venkata Row, was also decided on the facts 
proved in it and the construction of a 
sanad granted under Regulation XXV. 
It in no way helps the appellants. 

The last case, that of Brij Inder Baha- 
dur, was also decided with reference to 
the language of the sanad granted to 
Kablas Kuar, mother of Janki Kuar, and 
the facts and circumstances which led to 
the grant of the sanad. Moreover, the 
provisions .of Act I of 1869 (local law 
applicable to Cudh) were also considered 
as affecting the rights of the parties. 
The decision of that case has 
ing on the present case. All that can be 
said on the authorities relied upon for the 
appellants is that each case should be 
decided on its facts and cireumstances. 
The intention of the grantor, the language 
of the grant, the surrounding circumstances 
and the dealings with the estate have to 
be considered in determining the nature of 
the grant. ln the present case all these 
considerations negative the contention of 
the defendants-appellants. 

‘ Another argument which has been urged 
with great force is that, had the estate not 
been the self-acquired property of Adil Shah, 
the widow of the last Raja would not have 
been allowed to Succeed to her husband, 
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I shall diseuss the question of her succes- 
sion presently but even if her succession is 
inexplicable on any other ground, that fact 
alone would not in the face of other evi- 
dence prove conclusively that the property 
in suit was the self-acquired property of 
Adil Shah. 

The next point to be diseussed is the 
status of the family. The defendants-appel- 
lants say that there is no evidence that 
the estate was jointat the time of Shambhu 
Shah or that Adil Shah was joint with bis 
brothers. In fact, they say that the circum- 
stances disclosed by evidence go to show 
that the family was neither joint before 
the confiscation of the estate in 1744-1745, 
nor at the time of restoration in 1781 or 
after. Prior to the confiscation during the 
time cf Shambhu Shah, other members of 
the family, his own brothers included, were 
living separately and had separate faluyas 
in their possession over which they had 
disposing power and which were divisible 
and were divided among their descendants. 
After the restoration Adil Shah gave his 
two brothers, Bhup Narain and Rachpal, 
separate talugzs who lived on their estates. 
Adil Shab mortgaged some of his property 
to Rachpal. He also gave the latter Rs. 
900 per annum ont of the malikana, which 
is still enjoyed by the family of Rachpal. The 
Lolders of the said faluges cannot be said to be 
guzoradars. A guzara is not alienable and a 
guzaradar must pay his revenue to the parent 
estate and not directly to the Government 
Besides if the family was joint, plaintiffs 
father should have claimed, the succession 
on‘the deathof Kesho Saran. In hisap- 
plications to the Government officers on 
the death of Kesho Saran plaintiff’s father 
made no allegation of joint family and 
his right to succeed. 16 will be apparent 
from the argument forthe appellants that 
the contention is based on the character 
of ‘guzaras’ in the estate in suit, the mort- 
gage by Adil Shah to Rachpal, the ancces- 
sion of Rani Bed Saran Kuar and the 
silence cf plaintiff’s father and his omission 
to press his claim as the next successor, 
The fact that the guzaradars of Agori Barhar 
have disposing power over their ‘guzaras’ 
or that the guzara villages are divisible 
and ‘are divided among their descendants 
or that the guzaradars pay revenue directly 
to the Government does not change the 
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character of their tenure or prove that they 
have separated from the family. A guzara 
is held on the terms it is granted, or the cus- 
tom of the family. In the family ofthe parties 
to this appeal it appears that the guzaradars 
have the power of disposition and division 
and pay revenue direct to the Government. 
These incidents of the guzara are due 
either to the custom of the family as 
deposed to by witnesses for the plaintiff, or 
considerations of convenience. The mort- 
gage by Adil Shah to Rachpal would not 
necessarily show that the two were repa- 
rate. Adil Shahas owner of an impartible 
estate could dispose of if as he liked. 
If he could transfer it, what did it matter 
to him to whom he mortgaged a part 
of it? The succession of Rani Bed Saran 
Kuar and the silence of plaintiffs father 
are no doubt circumstances which require 
consideration, and I shall refer to them when 
dealing with the possession of Rani Bed 
Saran Kunar. They are, bowever, by them- 
selves not sufficient. to prove that Adil 
Shah was separated from his brothers. As 
against the considerations advanced on behalf 
of the defendants-appellants we have to 
take into account some other facts which 
militate against the theory of partition, 
First is the presumption of Hindu Law in 
favour of jointness and especially in the 
case of brothers. Then we have the fact 
of the reversion to the parent estate of four of 
the babuana talugqas on the extinction of 
the lines of four guzaradars. The said four 
taluqas were Kharawan, Kolwa or Rajpur, 
‘Tendhua and ,Bhanawal. Again on the 
death of Bhup Narain, the second hrother 
of Adil Shah, his taluga if the family was 
separate ought to have been divided hetween 
Ran Bahadur and Rachpal, for Ran Baha- 
dur had been adopted by Adil Shahand 
could not claim the w ole taluga as the son 
of his natural father. But Bhup Narain’s 
Taluqa reverted to the Raj. In his plaint 
in 1822 Ran Bahadur distinctly stated that 
Rachpal was given the taluga of Bisrekhi, 
now called Jamgaon, as maintenance. 
The descendants of Rachpal made the 
-same allegation and the Court found it to 
be true. Had the family been separate 
Rachpal’s descendents, the ancestors of defend- 
ant No. 1, would have pleaded that Bisrekhi 
was obtained on partition. In the litigation 
of 1793 relatiug.to the taluga of Mukar- 
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sam Khas, neither party pleaded that Babu 
Deo Dutt had got the taluga by parti- 
tion. The common case was that he had 
got it for maintenance. The learned 
Counsel for the appellants relies on the 
ease of Tara Kumari v. Chaturbhui Narayan 
Songh (8! in support of his contention that 
when some portion of the estate is given 
to a member of the family who goes 
away and takes up his residence in an- 
other house separate from that of the 
Raja, that amounts to separation. In the 
present case Rachpal and his descendants 
have lived in Bisrekhi and, therefore, he 
says they have been ‘separate from Adil 
Shah and his descendants. I think that 
the case of Tara Kumari v. Chaturbhuj 
Narayan Singh (8) was decided on 
its particular facts and lays down no 
general principle. In a arge estate and 
a numerous family it is the rule rather 
than the exception that the junior mem- 
bers of the family are given villages for 
their maintenance where they go and live for 
convenience and management, I find that 
the family was not separate either before 
or after Adil Shah got the estate. 

The fourth point for consideration is the 
nature of the possession of Rani Bed Saran 
Kuar. The case for the plaintiff is that under 
a custom obtaining in the family the 
senior widow ofthe last male holder in case 
of his -leaving no issue gets a life-estate of 
a Hindu widow and Rani Bed Saran Kuar 
succeeded as such. Oral evidence has been 
given on behalf of the plaintiff in support 
of the alleged custom. The defendants-ap- 
‘pellants object to it and J think there is 
force in their objection that the said evidence 
is not sufficient in law to prove the custom 
set up. There are no valid instances given 
or proved. But it appears to me that the 
silence of the defendants Nos. 1 and 2 and 
of the father of the plaintiff and the absence 
of any objection on their behalf to Rani 
Bed Saran Kuar taking possession of the 
estate are explicable either on the exist- 
ence of the alleged custom or their belief 
in the existence of such a custom or ‘the 
respect for the wishes of Raja Kesho Saran 
as stated in the plaint and by the Rani 
in several of her documents, or the desire 
to muiintain tha rank and position of the 
Rani as the widow of the head of the 
family, As to the beliéf of the family ig 
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the existence of the custom in question in 
_addition to the conduct of the defendants 
` Nos. 1 and 2 and plaintiff’s father; we have 
the evidence of the Rajas of Basti and 
Gidour, who are connected with the family 
of Agori Barhar and who swear to the 
custom. The belief does not seem to be of 
recent growth. It was entertained’ as long 
ago as 1823. Rani Jai Chand Knuar, the 
widow of Raja Makerdhuj Shah, in her 
~ application of 18th August 1828, refers to 
the custom in question. But apart from 
custom or the belief in it the oral Will of 
Raja Kesho Satan;;alleged by Rani Bed 
Saran Kuar 6n more than one occasion and 
admitted by the plaintiff ‘in his plaint and 
deposed to by some of his witnesses, would 
give the Rani the right to hold the estate 
for her life. I, think that the weight of 
evidence is in favour of the oral Will of 
Raja Kesho Saran Shah, whose wishes were 
respected by plaintiff's father and’ de- 
fendants Nos. 1 and 2 giving the estate: to 
his Rani for her life. I do not at the same 
time believe the story of the plaintiff that 
the Raja on his death-bed nominated plaint- 
iff’s father as yuwaraj? The possession of 
Rani Bed Saran Kuar was not, there- 
fore, adverse. Moreover, if it besaid that 
the alleged oral Will of Kesho Saran is not 
proved and thatthe Rani held the estate 
without any right, we have to see whether 
she became the absolute proprietor of the 
estate and thus the claim of the plaintiff is 
not sustainable. She admittedly held the 
estate ss a Hindu widow. She says so in 
her Will, her deed of relingnishment, her 
petitions to Government and Government 
officials, and the - defendants Nos. t and 2- 
treated her as such. Her” possession as a 
Hindu widow does not make her absolute 
proprietor of the estate. Had the plaintiff 
or his father sought to eject her after she 
had been in possession for 12 years, he . 
would have failed as she could claim to re- 
main in possession as a Hindu widow for 
her life. It cannot, therefore, be said that 
because she admittedly held the estate as 
a Hindn widow the rule of succession to 
the estate has been altered by that fact. 
Had she been in possession as an absolute 
owner, then no doubt the rule of sucves- 
sion would have been affected. The only 
result of her possession as a Hindu widow 
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interpose the period of her 
life between the death of her husbard and 
the succession to the collateral entitled to 
succeed, Now that the four points on 
the decision of which, as I have said in the 
earlier partof this judgment, depends the 
reply to the main question raised in the 
appeal, have been determined, what is the 
answer—who is entitled to the estate? My 
answer is—the plaintiff. It has been held that 
the rules of succession which govern the 
devolution of a partible estate apply to an im- 
partible one also, “with such qualifications 
only as fliw from the impartible character 
of the subject.” This was first laid down 
by their Lordships of the Privy Council 
in the Shdvaganga case and has been 
followed since, vide. Katama Natchiar v. 
Rajah of . Shivagunga (3). The principal 
qualification imposed ‘by the impartible 
character of an estate is that a single person 
from amongst the heirs should succeed and 
hold the estate, that is, the succession is 
governed -by the rule of primogeniture 
though not necessarily lineal primogeni- 
ture. The choice of the single heir depends 
on several considerations, whether the suc- 
cession is governed by the Mitakshara or 
some other system of Hindu Law, whether 
the estate was self-acquired or ancestral 
and whether the family- was joint or sepa- 
rate. In the present case the parties are 
admittedly subject to Mitakshara, and | have 
held that the estate in the hands of Adil Shah 
was impartible and ancestral and not divisible 
and self-acquired and that he was joint with 
In view of my findings on 
the character of the property and the grant 
to Adil Shah and the status of the family 
and the fact that the parties are subject 
to the law of Mitakshara, the choice must 


fall on the nearest co-parcener of the 
senior line in the absence of any special 
family custom of descent, The rule of 
succession in such a case as the present 
was first enunciated in the case of 
Naraganit Achammagaru v. Venkata- 
chalaputi Nayanivaru (15). It was laid 


down in that case that “when impartible 
property passes by survivorship from one 
line to another, it devolves not necessarily 
on the co-parcener nearest in blood, but on 


(15) & M. 250; 1 Ind. Dee. (x. s.) 1010. 
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the nearest co-parcener of the senior line.” - 


This principle was adopted in subsequent 
cases and was approved of by their Lord- 
ships of the Privy Council in the case of 
Kachi Kaliyana Rangappa v. Kachi Yuva 
Rangappa (2). In the present case the 
plaintiff is the nearest co-parcener of the 
senior line, while defendant No. 1 is the co- 
yarcener nearest in blood. The plaintiff, 
therefore, has the preference over defendants 
Nos. 1 and 2 and I hold accordingly. 


I should also mention that the plaintiff 
in bis plaint had stated that under a family 
custom the succession to the estate was 
governed by the rule of lineal primogeniture. 
He gave evidence in support of his allegation. 
If ‘the right of the plaintiff to succeed 
depended on the alleged custom, I would have 
felt considerable hesitation, in view of the 
evidence in the case, in holding that he had 
proved his allegation of custom. In fact 
the, question was aot approached from that 
point of view by either side in argument. 
Each party claimed to be entitled to the 
estate under the law, resting his claim on 
the character of the estate, the nature of the 
grant, the status ofthe family and the 
character of Rani Bed Saran’s possession. 
I would also like to note thatthe learned 
Counsel for the defendants appellants 
frankly admitted during the course of his 
argument that if the estate is held to be 
impartible, and inthe hands of Adil Shah 
to be both impartible and ancestral and the 
family joint, the plaintiff must succeed. 

One other poiit remains to be considered, 
viz. the objection of the defendants-appel- 
lants to the decree of the lower Court with 
regard to the moveables. No list of moveables 
was given in the plaint and no evidence was 
produced to prove any in the possession of 
the defendants-appellants. The learned 
Judge of the lower Court has directed that 
the defendants-appellants should make a 
discovery of the moveables and give an 
account, The direction by the learned Judge 
is obviously erroneous. In my opinion 
the decree as to the moveables is bad in law 
and must be set aside. 


Before concluding my judgment I would 
like to say a few words about the slaim to the 
malikana. Ihave already mentioned when 
reciting the pleas of the parties that no sepa- 
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rate defence was set up with regard to the 
malıkana, Inthe grounds of appeal to this 
Court no objection is taken especially with 
regard to the decree of the lower Court about 
the malikana. But Ido not wish to rest my 
desision on the omission of the defence, for 
it might be said on their behalf that if the 
argument ofa personal grant to Adil Shah 
or Ran Bahadur does not apply with regard 
to the estate, it does certainly apply to the 
malikana. The reason of the gratit of the 
mahkkana and its subsequent history have 
been given by me in the earlier part of this 
judgment. The malikana was no doubt 
personal to Adil Shah and tlie whole of it - 
would have been resumed but for the 
guarantee given by the Resident to the 
creditor of Adil Shah. The re-grant to Ran 
Bahadur was made on his, representation 
that his estate had been over-assessed’ and 
he was getting into financial difficulties 
frequently. His representation may have 
been right or wrong, but if was, in the 
belief that his estate had been over-assessed 
that the grunt was made and not only for 
his life but permanently. It, therefore, 
follows thatthe grant of maliékana was made 
to enable the holder of the estate to pay his 
revenue punctually and to maintain the 
position and dignity of his rank, The 
malikana must, therefore, go with the estate. 
I would, therefore, dismiss the appeal and 
uphold the decree of the lower Court, but 
with this modification that the decree with 
regard tothe moveables should be limited 
to the list given by the defendant No. 1 in 
his written statement at pages 29 and 30 of 
the paper book. 

By rau Court.—The order of the Court 
is thatthe decree of the Court below is set 
aside with regard to moveable property save 
to the extent of the moveable properties 
mentioned at pages 29 and 30 of the paper 
book. In all other respects the appeal is 
dismissed with costs, including in this Court 
fees on the higher scale. : 

‘Appeal dismissed;. Decree modified. 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Frgsr Civiu Arrear No. 30 or 1915. 
February 23, 1916. 
Present;—Mr. Batten, å. J. C., and 
Mr, Stanyon, A. J. O. 

Diwan Bahadur BALLABHDAS— 
DEFENDANT —APPELLANT 
versus 


PAIKAJI—Ptaintivs — RESPONDENT. 

Contract Act (IX of 1872), ss. 74, 39, 64—Scopé -of 
Act-—“Earnest-money’, what is—Deposit by purchaser, 
forfeiture of —Equitable principles, 

Although the Indian Contract Act purports to 
deal only “with certain parts of the law relating to 
contracts,” yet whére it does treat with a subject 
ina way at variance with the law of England, it 
should be regarded as exhaustive and binding 
on the Courts in India. [p. 920, col, 2.] 

A person who puts an end to a contract under 
section 39 of the Contract Act, is “the party rescinding 
avoidable contract” “for the purposes of section 64 
of the Act. [p. 920, col. 2.] > 

Subba Raw v. Devu Shetti, 18 M, 126; 6 Ind. Dec. 
(x. s,) 487, followed. i 

In every case governed by the Contract Act, 
where a deposit is made by a purchaser with the 
vendor as part payment in advance of the purchase- 
money, subject to a stipulation that it shall be for- 
feited if the purchaser shall make default, section 
74 of the Act applies and gives the Courta discre- 
tion to deal with the question of forfeiture on 
equitable principles. [p. 921, col. 2: p. 922, col. 1.] 

To come within the principles applicable to 
carnest-money,. however, such a deposit must be 
something paid over at the time of entering upon 
the bargain, and those principles cannot rightly bo 
applied to any future payment to be made under 
the contract. [p. 922, col. 1.] 

The origin and nature of carnest-money discussed 
and explained. [p. 921, cols. 1 & 2.] 

Howe v. Smith, (1884; 27 Ch. D. 89,53 L, J. Ch. 

. 1056; 60 L. T. 573; 32 W. R. 802; 48 J. P. 773; Soper 
v. Arnold, (1887) 85 Ch. D 384; 56 L.J.Ch. 406, 
Soper v. Arnold, (1888) 37 Ch D. 96; 57 L. J. Ch. 
145,Soper v, Arnold, (1859) 14 A C. 429; 59 L. T. Ch. 
214; 6. L. T. 702; 38 W. R. 449; Ibrahimbhai v. 
Fletcher, 21 B. 827; 11 Ind. Dec. (N. s.) 556, Roshan 
Lal v. Delhi Clothand General Milis Company, Limited, 
7 Ind Cas, 794 83 A. 166; 7 A. L, J. 1019; Balranta 
Appaji Whutkar v. Bira, 23 B. 56; 12 Ind. Dec (x. s.) 
87 Natesa Fyer v. Appavu Padayachi, 3 Ind. Cas. 941; 
83 M. 375; 20 M. L. J, 280; 6 M. L. T. 334; In re 
Dagenham (Thames) Dock Company, Ex parte Hulse, 
(1873, 8 Ch. App. 1022; 43 L. J. Ch 261; 21 W. R. 895; 
Srinivasa v. Rathnasabapathi, 16 M. 4743 M, L.J. 
124; 5 Ind Dec. (N. 8.) 1037, Wallis v. Smith, (1882) 
21 Ch. D. 243; 47 L. T. 3>9; 62 a. J. Ch. 145; 381 W. R. 
tld; Munian Patter v. Madras Railway Company, 29 
M. 118; 16 M. L, J. 87, roforrođd to. g 

Bishan Chand v. Radhs Kishan Das, 19 A. 499, 
A W. N. (1897) 123; 9 Ind. Dee. (xN. 8.) 316, dissented 
from. 

First appeal againat the decree of the Dis- 
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trict Judge, Wardha, dated the 23rd Decem- 
ber 1914. 

Messrs, M. VY. Abhyankar and Krishnarao 
Deshmukh, for the Appellant, 

Mr. C. V. Purakh, for the Respondent. 


JUDGMENT.—This appeal arises out of a 
suit for specifics performance of a con- 
tract for the sale of a malguzar: village in 
the Wardha District. The plaintiff, who 
is an agriculturist of the Yeotmal District 
in Berar, is the intending vendee, and he 
claims, as an alternative to specific per- 
formance, a refund of Rs. 10,000 paid by 
him to the defendant, with interest thereon. 
The defendant is a banker and landlord, 
resident at Jubbulpore, and carrying on 
business and holding property there and 
in numerous other places. On his behalf 
the claim for specific performance was con- 
tested on the ground that the contract 
had gone off owing to the default of 
the plaintiff; and in respect of the 
alternative relief it was pleaded that the 
defendant is entitled to retain Rs. 2,000 
of the Rs. 10,000 paid to him as being 
earnest money forfeited by the plaintiff. The 
Court below has refused to order specific 
performance, and has given the plaintiff 
a decree for a’ refund of Rs. 10,000 with- 
out any interest thereon. Inits judgment 
it has ordered that the plaintiff should 
pay all the costs of the suit, but in its 
decree it has thrown part of the costs on 
the defendant. The defendant has made 
the present appeal upon the following 
grounds:— 6 


(1) Thata sum of Rs. 2,000 should 
have been held as forfeited by the plaint- 
iff to the defendant, 

(2) That the Pleader’s fee has been 
incorrectly calculated in the desree of the 
lower Court. 

(3) That partof thecosts have wrongly 
been thrown on the defendant, 

Inanswer to this appeal the plaintiff has 
filed a cross-objection, re-asserting the claim 
made in the plaint for specific performance. 
The appeal and cross-objection were heard 
together, and this judgment will govern 
the disposal of both of them. 

The original contract between the par- 
ties is embodied in. Exhibit D-1, the sub. 
stance of which is as follows:— 
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Agreement between Paikaji Kunbi of 
Pipalapur in the Yeotmal District of Berar 
and Dewan Bahadur Ballabhdas of Jub- 
bulpore through his firm at Hinganghat 
for the purchase by the former from 
the latter of the malguzart village of Pardi, 
No. 215 of the Hinganghat Tahsil in the 
Wardha District, for Rs. 31,000 subject to the 
following conditions:— : 

(1) Paikaji to pay the Rs. 
thus:— 

(a) Rs. 2,000 to be paid into the 
defendant’s shop at Hinganghat on 

Kumrar Sudi 8, 8. 1968 , 
30th September 1911 A. D. 

Rs. 19,000 to be paid into the same 
shop on Ohatira Sudi 15, Sambat 
1969 (lst April :912 A, D.); upon 
which payment the seller is to exe- 
eute a deed conveying to the 
purchaser the whole village, includ- 
ing the cultivating right in the sir 
land, formal permission for the 
sale of which it was the duty of 
the seller to obtain previously 

The balance of Rs. 16,060 to be 
payable on Fagun Sudi 15, Sambat 
1969 (22nd March 1913 A. D.); 
and for this sum the purchaser 
will execute in favour of the 
seller a mortgage of the village, 
including the cultivating rights 
‘in sir land, binding himself to 
pay the money on the above date 
with interest thereon at 8-annas 
per cent. per mensem, to be com- 
pounded in case of default. Sane- 
tion to mortgage the sir land 
will be obtained by the pur- 
chaser. : < 

. (2) The sale-deed and 
deed to be executed upon payment 
of Rs. 21,000 in all by tbe lst April 
1912; the seller to deliver possession of 
the str and kiudkashé lands on UChattra 
Sudi 1st Samb-t 1969 (23rd March 1912) 
after he had gathered his kharif, rabi and 
unhart crops of Sambat 1968, and to deliver 
possession of the residue of the village on 
payment of the price and exeeution of the 
sale-deed. 

(3) The purchaser agrees to pay the 
seller cash for all outstandings due to the 
latter by the tenants of Pardi on book 
dealings, arrears of rent, bonde, decrees, 

e 


81,600 


(b) 


(e) 


mortgage- 
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grain and all other dealings, and take over 
the same as his own ontstandings, the 
cash payment being made on the 
Chaitra Sudi 15, S. 1969 
Ist April 1912 

(4) The seller to take all the crops and 
profits and pay the revenue for Sambat 1968, 
and the purchaser’s rights and liabilities to 
begin with the Sambat year 1969. 

(5) The purchaser to buy such bullocks, 





‘grain, and other moveable property of the 


seller at Pardi which the latter may wish 
to sell, and pay for the same separately. 

(6) If Rs. 19,000 are not paid at the 
stipulated time and the purchaser does not 
take the village of Pardi, -he shall for- 
feit the Rs. 2,000 paid as barnest money. 


In conclusion Nos. 5 and 112 area 51-42 
acres rented at Rs. 43-8-0 standing in the 
name of Kanhaiyalal are excluded from the 
contract above made. 

This agreement is duly stamped, and is 
dated the 23rd September 1911. It is in 
the usual unilateral form as an agreement 
by Paikajiin favour of Diwan Behadur 
Ballabdas, it is signed by Paikaji and 


attested by three persons, namely, (1) 
Lakhmishand, (2) Damodar and (3) 
Gopal. It will thus be seen “that the 


plaintiff was required to act as follows: 

(1) to pay Rs. 2,000 both as part 
payment and. as an earnest of the con- 
tract on the 80th September 1911; 

(2) to pay Rs. 19,00 towards the 
price of the village, and such further sum 
as might be necessary to buy up the 
defendant’s outstandings in Pardi on the 
Ist April 1913, and to execute on that 
date a mortgage of the village, including 
the sir land, for Rs. 10,000 payable on 
the 22nd March 1913 with interest at 8 
annas per cent. per month, being the balance, 
of the purchase-money, and for this purpose to 
obtain sanction fromthe Revenue authorities 
for including the sir land in the mort- 
gage. 

The defendant was required 
(1) to obtain Government 
the sale of his occupancy rights 
str’ land; , 

(2) to deliver to the plaintiff possession 
over the sir and khudkashi lands on the Ist 
day of Sambat 1969, which corresponded with 
the 19th March 1912; 


sanction to 
in the 
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(3) upon payment of Rs. 19,000 on the 
lst April 1912 in addition to Rs. 2,000 
paid on the 30th September 1911, to execute 
a formal deed conveying the entire village 
to the plaintiff, and to give him complete 
possession thereof, subject to his execution 
of a mortgage as stipulated for the 
Rs. 10,000 of the price still unpaid. These 
being the mutual undertakings it is 


now 
necessary to see how they were carried 
out, There is no exaggeration in saying 
that neither party performed any single 


one of the parts they undertook to perform, 
as will appear from the following history of 
events: — 


1. On the 30th Beptemner: 1911 the 
plaintiff paid nothing. 
2, On the 7th October 1911, the 


plaintiff paid Rs.° 115 in cash for which 
he obtained a receipt in "which the money 
is described as earnest and in part payment 
of the price of Pardi. At the same time 
the plaintiff pledged certain ornaments 
with the defendant’s firm. (Vide Exhibit 
P-L}. 


3. On the 2Ist November 1911, the 
plaintiff paid Rs, 1,C00 to the defendant's 
Hinganghat firm and redeemed the pledged 
ornaments. He was given a receipt in which 
the Rs. 1,000 are described as part price of 
village and earnest. (Vide Exhibit P-2). 

4, On the lith February 1912 the 
plaintiff paid to the same firm Rs. 8,885 
and vubtained a receipt showing this money 
to have been a further part payment of the 
price of Pardi. (Vide Exhibit P-3). These 
three payments complete the Rs, 10,009 
which is all that the plaintiff paid, 

9. The defendant delivered possession of 
the sir and khudkasht land to the plaintiff 
on the 19th March 1912, but, according to 
the plaintiff, his agents resumed it forcibly 
before the time arrived for ploughing and 
sowing the land. 

6. The plaintiff failed to pay the money 
required from him under the agreement 
on’ the Ist April 1912, namely, another 
Rs. 11,000 necessary to make up Rs. 21,000 
on account of the price, plus an unascer- 
tained sum, afterwards said to bave been 
Rs, 10,000, required to buy out the defendant 
as the village banker and money-lender. 

7. The plaintiff had apparently anticipated 
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this failure and seems to have visited the 
defendant at Jubbulpore early in March 1912 
to obtain fresh terms, for on the 9th March , 
1912 the defendant personally wrote Exhibit 
D-5 5 to his own firm in Hinganghat thus:— 
“Compliments. Paikaji Patel called on 
me. I have told him clearly that, 
he must act up to the terms of 
the agreement; but that if he cannot 
pay according to the terms of the 
agreement, I will allow Rs. 20,000 
to remain outstanding for one year, 
but will charge interest at nothing 
less than one per cent. per month; 
and that I will take in cash all 
the money dne from tenants, and 
will not allow any balance to 
remain ontstanding, He will now 
return. Chanbaji, go with him to 
Badnera, explain to him all the 
sums which are due to me from 
tenants, and act according to what 
is written above. If he keeps 
Rs. 20,000 unpaid, have a mort- 
gage of the village with str borkra 
executed by him. Have the rate 
of interest entered at 1 per cent. 
per month, and have registration 
effected. Prepare and send to me 
the draft sale deed of the village. 
Have the deed written and send 
it. Have the sir borkha of the 
village mortgaged. If it be neces- 
sary to obtain sanction, take the 
necessary steps to sanction it.” 

We pause here for a moment in the 
narrative of events to discuss the position 
now seb up. This letter, written three 
weeks before the date on which the plaini- 
iff was to have completed payment of 
Rs. 21,000, shows beyond doubt that the parties 
made an allernative contract at Jubbulpore 
jn novation, at the plaintiff’s option, of the 
agreement embodied in Exhibit D-1. It 
remained open to the plaintiff to act up to 
the original contract by completing payment 
of Rs. 21,000, by the lst April 1912; bat it 
was also at his option to pay only Rs. 1,000 
more and for the balance of Rs. 20,000 to 
execute a deed of mortgage, undertaking to 
pay that amount with interest at | per cent, 
per month in one year, the property mort- 
gaged being the village with cultivating 
rights in sir land. But this offer was now 
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saddled definitely and inseparably with the 
further condition that the plaintiff should 
. find the cash required to buy up the defend- 
ant’s investments in the village. Subject 
to this modification the contract of sale was 
maintained, and the plaintiff had a clear 
tight to possession of the sir and khudkasht 
lands. It was just here that the defendant’s 
Hinganghat agents seem to have displayed 
more astucity than henourable dealing. 
They undoubtedly resumed possession of those 
| lands. They do nòt appear to have made 
any attempt to carry out the orders of their 
master requiring them to send him the sale- 


deed or its draft, and tc obtain from the” 


plaintiff a deed of mortgage for Rs. 20,000 
ofthe unpaid purchase-money. They applied, 
however, on the 6th May 1912 for sanction 
to sell the sir lands, and sanction was given 
on the Ist Joly 1912. The plaintif, 
meanwhile, was set the impossible task of 
obtaining sanction to mortgage sir lands 
which did not yet belong to him, and it will 
-canse no surprise when we say that 
sanction in prospestive was refused. The 
-plaintiff would probably have had no 
.difficulty in finding the Rs. 1,000 necessary 
to reduce the unpaid balance of the purchase- 
money to Rs. 20,000, But before he could 
-reasonably be expected to do any more. it was 
the duty of the defendant to put him in 
possession of the home farm, and to execute 
-a deed transferring the property to him on 
condition that he mortgaged the same at 
once for the Rs. 20,000 left unpaid and—if 
<it was a sondition precedent to completion of 
the sale—that he paid in caeh the sum neces- 
sary to transfer to him the defendant’s 
-village investments. The plaintiff undoubted- 
ly sold some lands in Berar to raise money 
for completing the purchase; but the defend- 
-anta agents held up the strand khudkasht 
lands, despite an unsuceessful effort made 
by the plaintiff to recover possession by 
«proceedings under Chapter XII of the Code 
of Criminal Procedure; and the result of 
this was that the plaintiff held up such 
money as he had. Negotiations went on, 
and, on the 14th May 1913, the defendant's 
-agents obtained an agreement, Exhibit D-4, 
.from..Ganpati the son of the plaintiff, 
Paikaji, the document being executed at 
Nagpur, where also the defendant has a 
branch business. This agreement recites 
that owing to the failure of Paikajito find 
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the money required under the contract of 
the 23rd September 1911, that contract had 
been rescinded: that Rs. 2,000 as earnest and 
Rs. 8,000 in part payment had been paid, 
whereof Rs. SCO being appropriated to 
another account Rs. 9,200 remained avail- 
able: that it had now been agreed that the 
defendant should sell 26 sir and khudkashi 
fields, specified in the document, for Rs. 21,900, 
of which Rs. 9,200 had already been paid, 
and Rs. 12,700 should be paid before the 
officer registering the deed of sale. The 
deed repeats the condition as to buying in 
village investments, and provides that if the 
defendant refused to sanstion this agreement 
it should be treated as void, and thereupon 
Rs. 9,200 should be returned to the plaint- 
iff. 

Nothing came of this agreement, and the 
plaintiff has repudiated it as a fraud practis- 
ed on his -son. There is no ground for 
accepting that view of it. What is certain 
is that both parties were negotiating to come 
to some fresh agreement by which the 
plaintiff should get the village and the 
defendant should get all the money he 
wanted, including the advantage of having 
his investments in the village taken over by 
the plaintiff for their face value paid in cash. 
Later on the defendant seems to have ignored 
offers made by the plaintiff to buy the whole 
village for the origina] price of Rs. 31,060, 
some of the remaining Rs, 21,000 having 
been raised by selling Berar lands and 
arrangements to borrow the remainder 
having been made with persons who are said 
to have promised to lend it. But we agree 
with the lower Court for the reasons given by 
it, that the plaintiff never made any valid 
tender of Rs. 21,000 in cash to the defendant, 
or toany of his agents authorized to receive 
it. Moreover, in the confused state of the 
negotiations there remained no specific agree- 
ment under which the tender could be made. 
Meanwhile, however, the defendant retained 
possession of the sir and khudkasht lands of 
Pardi, and also of the Rs. 10,000 paid by 
the plaintiff in October and November’ 1911 
and February 1912. It is said that he was 
always willing to repay Re, 8,000 thereof, 
but there is no proof that any offer to do so 
was ever made. Eventually on the 27th June 
1913, the plaintiff fled the suit ont of which 
this appeal has arisen With the result alréady 
atated. 
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The suit, so far as it is a suit for 
specific performance of the original contract, 
was as badly advised as is the cross- 
objection preferred against the dismissal of 
the .claim for that relief. Though we do 
not agree with the Court below that the 
defendant was altogether free from blame 
in respect of the stipulation for delivery of 
the sir and khudkasht lands,—especially after 
Rs. 10,000 paid up by February 1912 made 
‘such delivery, at least for a year, quite safe, 
even if the sale eventually fell through,—— 
yet, if is manifest that, by his failure to 
find Rs, 21,000 by the date fixed, or at least 
for a reasonable time—-say two months—- 


after that date, the plaintiff lost all equitable - 


claim to specific enforcement of the contract. 
That he subsequently negotiated for, and 
actually obtained, fresh terms is beyond 
doubt, and we are satisfied that both parties 
abandoned the original stipulations, and that 
neither can now claim specific’ enforcement 
of any one of them. The cross-objection, 
therefore, fails, and is dismissed with costs, 
except so far as we use it for the order we 
intend to make concernirig the costs of the 
suit. 

Turning now to the appeal of the defendant 
claiming Rs. 2,000 as forfeited earnest-money, 
the law on the subject first calls forconsidera- 
tion. The leading case in England appears 
to be Howe v. Smith (1). This decision was 
followed in Soper v. Arnold (2), which was 

-afirmed by the Court of Appeal, 
vy. Arnold (3), and by the House of Lords, 
Soper v. Arrold (4). In Howe v. 
Smith (1), on a sale of real estate, the 
purchaser paid £500 which were stated in 
the contract to be paid “asa deposit, and 
in part payment of the purchase-money.” 
There was no stipulation that, on default by 
the purchaser to complete the purchase, the 
deposit should be forfeited. The purchaser 
was not ready with his parchase-money, and, 
after repeated delays, the vendor re-sold the 
. property for the same price. The original 
purchaser having brought an action for 
specific performance, it was found that the 


(1) (1884) 27 Ch. D. 89 at p. 101; 53 L. J. Ch. 1055; 
50 L. T. 573; 32 W. R. 802; 48 J. P. 773. 

(2) (1887) 35 Ch. D. 384; 56 L. J. Ch. 456. 

(3) (1888) 37 Ch. D. 93; 67 L. J. Ch, 145. 


* (4) (1889) 14 A. @. 429; 591. J. Ch. 214; GLL. T.. 


702; 38 W, R. 449, 
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purchaser had lost by his delay his right 
to enforce specific performance. Under these 
circumstances it was held that the deposit, 
although to be taken as part payment if the 
contract was completed, was alsoa guarantee 
for the performance of the contract, and that 
the plaintiff, having failed to perform his 
contract within a reasonable time, had no 
right to a return of the deposit. But all 
the three learned Judges responsible for the 
decision made it clear that forfeiture of the 
deposit did not necessarily follow as a result 
of such default as disentitles the purchaser 
to specific performance. Cotton, L. J., said: 
“I do not say that in all cases where this 
Court would refuse specific performance, the 
vendor ought to be entitled to retain the 


deposit. It may well be that there may be 
circumstances * * which would require 
the Court * * * to refuse to order 


specific performance, in which it could not 
be said that the purchaser had repudiated 
the contract, or that he had entirely put 
an end to it so as fo enable the vendor to 
retain the deposit.” And again, “In my 
opinion, without at all laying down that 
whenever the Court refuses specific perform- 
ance it will allow the vendor to retain the 
deposit, in this case and under this contract 
the purchaser has so acted as to repudiate 
on his part the contract, and he cannot 
under those circumstances take advantage of 
his own default to recover this deposit from 
the vendor.” Bowen, L. J., said: “Iam of the 
same opinion * * Tt does not follow 
as a matter of law on principle that because 
specific performance is refused, there- 


‘fore the whole contract is at an end in law. 


We have to look to the conduct of the parties 
and to the contract itself, and, putting the 
two things together, to see whether the 
purchaser has acted not merely so as to 
break his contract, but to entitle the other 
side to say he has repudiated and no longer 
stands by it.” Fry, L. J., after making it 
clear that his observations referred to “the 
case of money paid on the signing of a con- 
tract” both as a deposit and in part payment, 
and after giving the history of the custom of 
earnest, said: — 

“Such being my view of the nature of the 
deposit, it appears to me to be clear that the 
purchaser has lost all right to recover it if 
he has lost both his right to specific perform- 
ance in equity and his right to sue for 

S e 
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damages for its non-performance at law. 
That the purchaser has by his delay lost all 
right to specife performance we have already 
decided. It remains to inquire whether he 
has also lost all right to sue for damages for 
its non-performance.” 

li is then clear that, assuming there was 
a deposit made in this case to bind the 
bargain, ihe mere fact that the plaintiff 
has lost the right to enforce specifie perform- 
ance of the contract would not give the 
defendant any absolute right to retain the 
deposit. That this is the law of India as 
well as of England was accepted by a Full 
Bench of the Bombay High Court in Ibrahim- 
bhai v, Fletcher (5). 
Chand v. Radha Kishan Das (6), a Division 
Bench held that where a contract for sale 
goes off by default of the purchaser, he can- 
not recover any deposit which may bave 
been paid by him to the vendor in pursuance 
of the contract. But, with due respect for the 
learned Judges responsible for this decision, 
we think that the proposition is much too 
widely stated, going much further than the 
majority of the Ceurt in Howe v. Smith (1). 
The English decisions have been more closely 
followed in Roshan Lal v Delhi Cloth 
and General Mills Company, Irimited (7), 
Balvanta Appoji Whatkar v. Bira (8) and by 
Sankaran Nair, J., (differing from Wallis, J.) 
in Natesa Iyer v. Apparu Padayachi (9°. 


In certain cases, where the deposit was a 
considerable sum, an agreement for its 
forfeiture has been treated as a penalty, 
from which the Court of Equity will give 
relief in England} and which, in India, is 
covered by section 74 of the Indian Contract 
Act; it is sufficient to qunte In re Dagenham 
(Thames) Dock Company, Ex parte Hulse (10) 
and Srinivasa v. Rathnasabapatht ‘11); but 
as to this there is some apparent conflict of 
authority: see Wallis v. Smith (12) and 


(5) 21 B. 827; 11 Ind. Dee (x. s.) 556. 

(6) 19 A. 489; A. W. N. (1897) 128; 9 Ind. Dec. 
(x. s ) 816. 

(7) 7 Ind. Cas. 794; 33 A. 166: 7 A. È. J. 1019, 

(8) 23 B. 56; 12 Ind. Dec. x. s.) 87. 

(9) 3 Ind. Cas. 941; 33 M., 375; 20 M. L. J. 230; 6 
M. L. T. 834, 

(10) NGON, App. 1022; 43 L. J. Ch, 
21W. R 

(11) ee ‘ATA; 3M. L. J. 124; 5 Ind. Deo, (N. s.) 
1037. 

(12) (1882) 21 Ch. D. 243; 47 L. T, 389; 52 Th & 
Ch, 145; 31 W, R. 214. 
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Manian Patter v Madras Railway Com- 
pany (18). The,distinction drawn in Bngland 
between a penalty and liquidated demages 
need not be considered here, as section 74 of 
the Indian Contract Act, 1872, would apply 
under whichever of those two heads a sum, 
named in the contract as payable in case of 
a breach, might be regarded under the 
English Law; But in Natesa Iyer v. Appavu 
Padayachi :9) the learned Judges were 
unable to agree whether or not the deposit of. 
Rs. 4,000 made in that case was governed 
by section 64, Indian Contract Act. In Subba 
Rau v. Devu, Shetti (14) it was held that a 
person who “puts an end to” a eontract under 
section 39 of the Indian Contract Actis “the 
party rescinding a voidable contract” for’ 
the purpnses vf section 64 of that enactment, 
and, having regard to the wide significance 
given to the term ‘voidable’ by section 2 (¢), 
and by its use in sections 53, 55, 64and 66 
with reference to contracts which are not 
necessarily defective in origin, it is difficult to 
question the soundness of that decision. 
That being so, it is not easy to see how the 
advance of a substantial sum in part payment 
of purchase-money, though also deseribed as 
a deposit by way of earnest, is tobe excluded 
from the operation of section 64. The 
case for exeluding it was strongly put 
by Wallis, J., in Nafesa Iyer v. <Appacvu 
Padayachi (9), but- it is manifest that 
the learned Judge assumed that the Legisla- 
ture responsible for the Indian Contract 
Act must have accepted the English case-law 
and intended to exclude deposits by way of 
earnest from the purview of section 64. 
To our minds the contrary argument of 
Sankaran Nair, J., beginning with page 
392* is far stronger, and though the Indian - 
Contract Act, 1872, purports to deal only 
with “certain parts of the law relating to 
contract,” it seems to us that, where it 
does treat with a subject in a way at 


variance with the law of England, it 
should be regarded as exhaustive, and 
binding on the Courts in Indie. We have 


deposits by way of earnest varying from 
a mere symbol of sincerity to as much 
as one-half of the purchase-money, and 


(18) 29 M. 118; 16 M. L. J. 37. 
(14) 18 M. 126; 6 Ind. Dec, (xN. s.) 437. 


~+ Page of 33 M,— Ed, . 
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we have conditions of forfeiture made ap- 


plicable to all proportions of the price, 
from a mere fraction to all but a mere 
fraction thereof, in the varying circumstances 
of contracts which have come before the Courts 
in England. To meet the varying equities 
arising in theae cases we find the Judges 
resorting to artificial rules of construction 
for the purpose of deciding whether a 
sum, deposited and agreed to be forfeited 
in case of default by the party depositing, 
was only an earnest of the bargain, or 
liquidated damages, or a penalty; the real 
object in each case being to administer 
equity and relieve: parties from their 
oppressive contracts: ‘and for this purpose a 
fictitious intention has sometimes been as- 
cribed to the contracting parties by the 
employment: of extremely artifisial rules 
which have -perplexed English lawyers 
themselves, and mada it impossible to 
find any general rule equally applicable to 
all cases. It is natural. to assume , that 
the Indian Legislature sought to resolve 
this complex question into one simple rule, 
embodied in section 74, Indian Contract 
Act, to the provisions of which section 
64 is, of course, subject: and it seems to 
us, with due respect, that the Indian cases 
coming from the Allahabad High Court 
overlook this fact, and apply the English 
law in supersession of the Indian Contract 
Act. 

It may not be out of place to consider 
the true nature of earnest money, and for 
that purpose we must enter upon some 
retrospect. As pointed out by Fry, L. J., 
in Howe v. Smith (1) above quoted: “The 
practice of giving something to. signify 
the conclusion of the contract, sometimes 
a sum of money, sometimes a ring or other 
object, tobe re-paid or re-delivered on the 
completion of the contract, appears to be one 
of great antiquity and very general pre- 
valence.” It was known as arra, or arrha 
{and more frequently as arraba or arrhabo 
to the Latins; and T. Maccius Plautus, a 
writer of comedy who lived 200 years be- 
fore Christ, wrote, ‘arrhaboni has dedit quad- 
raginta minas? In, Sandars? Institutes of 
Justinian, iii, 23, we read, ‘Is qui recusat gd- 
. implere contractum, si quidem est emptor, per dit 
quod dedit; st vero venditor, duplum restiluere 
compellitur, lacet super arrhis nihil expressum 
est? Here there*was mutuality. If the pur- 
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chaser broke the contract he lost his deposit; 
if the vendor was in default he repaid donble, 
eyen though no sum beyond the earnest 
was specified. Three contingencies were 
provided for. If the contract was perform- 
ed the earnest, as such, was returned. 
lf the purchaser broke the contract, he 
forfeited the earnest. If the vendor broke 
the contract, he forfeited an amount equal 
to the earnest, besides having to return 
the earnest. From the Roman Law the 
principles relating to the earnest passed 
into the law of England. In Bracton, Lib. ii 
c. 27 we find, “Item, cum arrarum nomine 
aliquid datum fuerit ante traditionem, si 
emptorem emptionis poenttuerit ef a contractu 
resilire voluerit perdat quod dedit: si autem ven- 
ditorem, quod arrarum nomine receperit em- 
ptort restituat duplicatum.” It is thus clear 
that, even in English Law, the original 
custom was for both parties to bind 
themselves to one another in a stated 
amount as earnest, the amount being de- 
posited by the purchaser with the vendor. 
But the liability of the vendor was sub- 


-sequently excluded—-whetker by custom or 


case-law is immaterial,—and the one-sided 
transaction discussed in Howe v, Smith (1) 
remained, with the consequence that the 
earnest became confused with part payment, 
liquidated damages, and penalty, and the 
amount of the deposit became a factor in 
determining under which category it should 
be placed. But an earnest remains to the 
present day something paid or given at 
the time of the bargain to evidence the 
fact that the negotiation has ended in an 
actual and binding contract, and as a 


. pledge for its due performance by the de- 


positor, to be forfeited in case of non-per- 
formance by his default. This was the 
ernes or cernes of Middle English, the ern or 
ernes of the Welsh, the arles of the Scotch, 
the arrhes of the French, and the arrhabon of 
the Greeks. In India it is generally called 
bayana, and is frequently a very small sam— 
sometimes a single rupee—which is not taken 
asanything but a symbol of earnest dealing, 
and that is its proper character. 


We are of opinion that in every case 
governed by the Indian Contract Act, 1872, 
where a deposit is made by a purchaser 
with tbe vendor as part payment in ad- 
vance of. the purchase-money, subject to a 
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stipulation that it shall be forfeited if the 
purchaser shall make default, section 74 of 
that enactment applies, and gives the Court 
a discretion to deal with the question of 
forfeiture on equitable principles. We also 
think that to come within the principles 
applicable to earnest-money, such a deposit 
must be something paid over at the time 
of entering upon the bargain, and that 
those principles cannot rightly be applied 
to any future payment to be made under the 
contract, 


‘In the present case the contract was made 
on the 23rd September 1911, and was 
there and then reduced to writing. Under 
the terms of that contract the purchase- 
money of Rs. 31,000 was made payable in 
three instalments, namely, Rs. 2,000 on the 
30th September 1911, Rs. 19,000 on the 
Ist April 1912, and Rs. 10,000, with in- 
terest at 6 per cent. per annum from the 
156 April 1912 on the 23rd March 1913. 
We do not think that any one of these 
sums can properly be described as earnest- 
money, governed by the -principles laid 
down by Fry, L. J., in Howe v. Smith (1) 
or by the Indian Courts in the cases above 
cited : and the mere fact that the parties 
erroneously described as earnest-money the 
first instalment of Rs. 2,C00 does not, we 
think, make it so. But the written agree- 
. ment contains an express stipulation that, if 
the purchaser makes default in payment of 
the price as stipulated, the first instalment 
of Rs. 2,000 shall be forfeited. The clause 
containing this stipulation is obviously and 
admittedly an interpolation, and it does not 
bear the special signature or initials of the 


plaintiff in authorization or ratification of' 


it. The plaintiff has pleaded that it is a 
subsequent and frandulent addition to the 
deed, while the defendant’s case is that it 
was a correction of an ‘omission made be- 
fore the plaintiff signed the agreement. The 
lower Court has found on this point in 
fayour of the defendant, but the finding 
is contested in the cross-objection made 
before us. It is not necessary to decide the 
question. We will assume that the finding 
of the lower Court is correct. The ‘case 
then is one clearly covered by section 74 
of the Indian Contract Act, and we have 
no hesitation in. coming to the conclusion 
that the lower Court has exercised a wise 
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discretion in ordering the defendant to re- 
store the whole of the Rs. 10,000 received 
by him. We do not see why the plaintiff 
should not have been allowed interest on 
this sum from the date on which the de- 
fendant rescinded the contract; but this part 
of the lower Court’s finding has not been 
expressly questioned in the cross-objection 
before us, and we see no reason to inter- 
fere. 


As.regards the sum of Rs. 2,000, we 
have already shown that it would not 
have been a payment made in earnest of 
the bargain, even if it had been paid on 
the 30th September 1911 as Stipulated, But, 
in fact, that stipnlation was abandoned by 
both parties, and the defendant eceepted 
payments of Rs, 115 and Rs. 1,000, which 
he treated as belated payments on accornt . 
of the so-called earnest-money. To these 
he seeks to add & balance of Rs. 885 out 
of the Rs.8,885 paid by the plaintiff on 
the llth February 1912, and to treat the 
Rs. 2,000 so paid as earnest-nioney for- 
feited. The claim is absurd on the face of ” 
it. Regarding the amount, not as earnest- 
money, but as a penalfy or compensation 
payable under clause 6 of the agreement, it is 
manifest from what we have said that both 
parties abardoned that agreement and enter- 
ed upon another, under whieh the plaintiff 
was to have full credit for what be had 
already paid, and was to pay another Rs. 1,C09 
in 1912, and Rs. 20,000 with interest 
at 12 per cent. per annum in 1913. The 
defendants have further pleaded another 
novation made through the plaintiff’s son 
Ganpati. It is also clear that, although 
by his default the plaintiff bas no claim to 
specific performance, he has always persisted 
in his efforts to buy the village and to pay 
for it,-and the actual rescission of the agree- 
ment to sell was made, however legally 
and properly, by the defendant. Having 
regard to all these circumstances, we agree 
with the lower Court in holding that the de- 
fendant has no claim to retain any part of 
the money deposited with him, 
the decree for payment of Rs. 10,000 
must be maintained. We, therefore, confirm 
it to that extent. 

The question of costs remains to be 
decided. In its judgmentthe lower Court 
threw al] the costs on the plaintiff. Inf 


and that ' 
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its decree Rs. 761-15-0 of the defendant's 
costs 
Rs. 250 on the defendant. Thus the decree 
is not in accordance with the judgment. 
Again, the Pleader’s fee on Rs. 31,000 is 
erroneously shown as Rs. 510, whereas the 
correct figure is Rs, 660. We are not 
. disposed to sustain. the- judgment and 
decree in regard to costs. We fail-to see 
why the plaintiff should not get his costs 
in proportion, to his success. There is no 
` proof that the defendant ever offered him 
Rs, §,000,. and it is beyond doubt that 
he never offered to pay back to the 
plaintiff the Rsi 10,000 to which the 
latter has been found entitled after trial. 
- Taking the. value of the suit for the 


purposes of.Pleader’s fees to be Rs. 31,000, l 


we think the plaintiff is entitled to get 
Rs. 220, while he himself bears Rs. 440 
of his Pleader’s fee, “and, conversely that 


the defendant should bear Rs. 220 of his. 


leader's fee and receive Rs. 440 thereof 
from the plaintiff. As regards the Com- 
missioner’s fee of Rs. 250, that was a cost 
incurred mainly for the eonvenience of the 
defendant, who obtained the comfort cf 
being examined and having his witnesses 
examined at his house in Jubbulpore. 
We think that only Rs. 50 of this sum 
should be thrown on the plaintiff, and 
that the defendant should bear the rest. 
As regards other itéms of cost, the fair 
order seems to be that the plaintiff should 
pay and bear two-thirds and the defendant 
should pay and bear one-third. We modify 
the decree of the lower Court in accordance 
with the above findings. Subject to this, 
we dismiss the. appeal and cross-objection, 
in each case with costs. 


Appeal dismissed ; Decree modified. 


are thrown on the plaintiff and. 


: PRIVY COUNCIL. 
APPEAL FROM THE Bomgay Hian Court. 
October 28, 1916. . 
Present:—Tue Lord Chancellor (Lord Buck. 
master), Viscount Haldane and Lord 
- Atkinson. 

Tuas MUNICIPAL CORPORATION cr tux 
CITY or BOMBAY AND ANOTHER— 
PLAINTIFES—APPELLANTS 
VETSUS 
Tas GREAT INDIAN PENINSULA 
RAILWAY, COMPANY — Derenpants — 
RESPONDENTS. 

Railways Act (IX of 1890), ss. 7, 18—Land 
Acquisition Act (I of 1894), ss.6,16 and Part VIT—~ 
Taking ofrailway onlevel across public highway, whether 
acquisition of property—Level crossing, construction of 
— Compulsory acquisition of land, whether necessary. 

The taking of a railway on a level across a public 

highway is not an acquisition of immoveable pro. 
perty within the meaning of the Land Acquisition 
Act. [p. 926, col. 2.] 
-~ Ib is not necessary fora Railway Company, before 
constructing a level crossing in a public street, to 
comply with the requirements ofthe Land Acquisi- 
tion Act relating to compulsory acquisition of land, 
[p. 926, col. 1.) 

The words ‘subject to any cnactment in force for 
the acquisition of land for public purposes’ in section 
7 of the Indian Railways Act are not intended to 
ent down the power conferred by the section on a 
Railway Company in India to carry a line of railway 
across a street, subject to the control of their powers 
by the Governor-General- [p. 926, col. 2.] 

It may well be that when a Railway Company 
takes land for a station or for a tunnel or a cutting, 
the provisions of the Land Acquisition Act apply, 

“on the ground that this is an acquisition of land, 
. Lp. 926, col. 2; p. 927; col. 1.} 

Apreal, by special leave, from the 
judgment and decree of the High Court 
at Bombay, dated the 5th September 1913, 
reported as 23 Ind. Cas. 765, reversing those 
of Beaman, J., dated the 17th February 
1918 at the trial. 


FACTS.—The respondent company was 
incorporated by 12and 13 Vict. C. 83, and 
by 63 and 64 Vict. C. 158 all their railways 
and works were transferred to and vest- 
ed in the Secretary of State for India 
in Council. : | 


By section 269 of the City of Bombay 
Municipal Corporation Act (Bombay Act 
111 of 1888) the streets in that city 
were vested in the appellant Corporation, 
and by further provisions of that Act 
were under the control of the second 
appellant, the Municipal Commissioner, 

In 1906 the respondents. applied to the 


e 
` . 
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appellants for permission to construct 
railway lines on the level across a public 
street vested in the appellants under the 
above-mentioned Act. 
to impose conditions with which the re- 
spondents were not willing to comply. 
Eventually the respondents intimated that 
they had power to carry out the proposed 
work under section 7 of the Indian Rail- 
ways Act, 1890, as amended by section 
1 of Act IX of 1886, and they sub- 
sequently proceeded to lay the lines across 
the street, 


The appellants instituted the suit, giving 
vise to this appeal, in the High Court 
claiming:. (1) a -declaration that the re- 
spondents were not entitled to taxe pos- 
session of the land forming that part of 
the street upon which they had laid their 
lines without the permission of the appel- 
lants; (2) a declaration that unless and 
until the respondents should obtain such 
permission or acquire the ‘land under 
the Land Acquisition. Act, 1894, they 
were not entitled to retain possession 
thereof, or to maintain their lines thereon; 
(3) that the lines should be removed and 
the street made good, and (4) damages. 


Beaman, J., who tried the snit, decreed 
it and assessed the damages at Rs. 500. 
But on appeal that decree was reversed 
and the suit dismissed. The learned 
Judges, who heard the appeal, held that 
the respondents were authorised to lay 
their lines across the street by the 
Indian Railways Act, 1890, as amended, 
and that proceedings under the Land 
Acquisition Act, © 1894, were neither 
necessary nor appropriate. For a full 
report of the judgments of the Courts in 
India see Great Indian Peninsula Railway 
v. Municipal Corporation of Bombay (1). 


The appellants, thereupon, appealed by 
special leave to His Majesty in Couneil. 
The appeal was argued in March 1916, 
but was re-argued by an order of the 
Board. 

Messrs. P. O. Lawrence, K. O., and Sheldon, 
for the Appellants:-—-The street was vest- 


(1) 28 Ind, Cas. 765; 38 B. 565; 16 Bom. L. R. 104, 


The appellants sought _ 


ed in the appellant Corporation by section 
289 of the city of Bombay Municipal 
Corporation Act (Bombay Act HI of 
1888); they had at least a statutory 
freehold in the surface: Mayor of Tunbridge 
Wells v. Baird (2), Foley's Charity Trustees v. 
Dudley Corporation (8). Having regard to 
sections 290 and 295, the fee simple in 
the soil probably vested in them, but the 
limited title is sufficient for the present 
argument. Tha. respondents were tres- 
passers. They had no power to lay their 
lines across the street without the appel- 
lants’ consent. The-power given by section 7 
of the Indian Railways Adt, 1890, could not 
be exercised without proceeding under the 
Land Acquisition Act, 1894. There was 


power under that Act to acquire the 
right to cross the street, since by section 
8 (a) “land”? is deSned "as including 


benefits to arise ont*of land. But even 
if under that Act a mere right to cross 
the street could not be acquired, the 
respondents could, and were bound to acquire 
that part of the street upon which their 
lines were Inid. It is true that under 
section 16 land acquired vests free from 
incumbrances and that this has been held 
to terminate any public rights over the 
land: Manmatha Nath Mütter v, Secretary 
of State (4). Under sections 40 
and 41, however, terms can be imposed 
for the preservation of publie rights, so 
far as is consistent with the railway cross- 
ing. The powers under sections 13 and 14 
of the Indian Railways Act, 1890, come. 
into operation only after the railway is 
constructed. In Hngland a railway crosses 
a highway only under express powers in 
its special Act; many of the authorities 
relied on in the judgments onder appeal 
are, therefore, inapplicable. 

Sir Robert Finlay, K. O., and Mr. T, T. 
Paine, for the Respondents. —The respondents 
had power to lay their rails across the 
street under section 7 of the Indian Railways 
Act, 1890, as amended in 1896, subject to 
the payment of compensation under section 
10. The safety and convenience of the 


(2) i) A. 0. 434; 65 L. J. Q. B. 451; 741.7, 385 
60 J. P. 788 

(3) (1910) 1 K. B. 317 at p. 322; 79 D. z. K. B. 410 
102 L. T. 1; 74 J. P. 4); 8 L. G G. R. 320. 

(4) 24 L A. 177; 25 C. 194; 1 O. W. N. 698; 7 Sar. 
P. C. J, 226; 13 Ind. Dec. (x, 8.) 131. 
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public are adequately provided for by the 
powers given by sections 13 and 14. The 
powers conferred upcn railways by section 
7 are guarded by being made subject to 
the control of the Governor-General in 
Council, The right to carry the lines over 
the street was not an acquisition of im- 
moveable property within the meaning of 
section 7, A consideration of the machinery 
of the Land Acquisition Act, 1894, shows 
that it ‘is not applicable to the acquisition 
of a right to carry a railway across a 
street. There is no power under that Act 
to acquire an incorporeal right: Shyam 
Chunder Mardraj v: Secretary of State (5: and 
Great Western Railway Company v. Swindon 
and Cheltenham Railway Company (6). If the 
land itself wereacquired there would beacessa- 
tion of all public rights: Taylor v. Collector of 
_Purnea (7); but sections 13 and 14 of the 
Railways Act show that public rights survive. 
-The appellants had nota title under which 
they could dispose of the land under the 
Act: Municipal Council of Sydney v. 
Young (8). There is no reported case in 
which the Land Acquisition Act has been 
applied to the acquisition by a Railway 
Company of a right.to cross a bighway. 
Mr. P. O. Lawrence, K. O., replied. 


JUDGMENT. 

Viscount HaALDANE,— The point tobe decided 
on this appeal is whether the respond- 
ents in constructing certain lines of railway 
on the level across the 
Road in Bombay, being a publio street there 
under the control of the Municipal Com- 
missioner for the City, have the right to 
do so without either obtaining permission 
from the appellant Corporation or acquiring 
under The Land Acquisition Act, 1894,” 
so much of the street as is occupied by 
the level crossing Beaman; J., who tried 
the action in which the question arose, 
gave judgment for the appellants, and 
.ordered the restoration of the land with 
damages. The High Court at Bombay 
reversed this judgment and dismissed the 
action.* 

(5) 85 ©. 525; 12 0. W. N. 569; 7 C. L. J. 445. 

(6) (1884) 9 A. O. 787; 53 L. J. Ch. 1075; 51 L. 1. 
798; 32 W. R. 957; 48 J. P, 821. 

(7) 14 C. 423; 7 Ind. Dec {N s.) 281. ` 

(8) (1898) A. C. 457; 67 L.J. P, C. 40; 78 L. T. 
865; 46 W. R. 561. 


| ~ #Bee 23 Ind, Cas, 765—Fa, 








Sewri- Koliwada_ 


The question now to be decided is whe- 
ther the respondents had the right they 
claimed by virtue of “The Indian Railways 
Act, 1890,” and to answer this question it 
is necessary to examine the provisions of 
that Act. The scheme of the Act differs 
from that of the General Railway Acts in 
this country, the sections of which are 
made.to apply only if they are brought 
into operation by a special Act authorising 
the construction and control of the railway. 
The Indian Act places the exercise of the 
powers conferred by it under the control 
of the executive in the psrson of the 
Governor-General-in-Council, who thus takes 
the place of Parliament in this country in 
authorising such powers to be exercised. 
Section 7 enacts that subject to the provisions 
of the Act and, in the case of immoveable 
property not belonging to the railway 
administration, to the provisions of any 
enactment for the time being in force for 
the acquisition of land for public purposes 
and for companies, and subject also, in the 
ease of a railway company, to the pro. 
visions of any contract between the com- 
pary and the Government, a railway ad- 
ministration may, for the purpose of con- 
structing a railway, or the accommodation 
or other works conuected therewith, among 
other things, “make or construct in, upon, 


across, under or over any lands, or any 
streets, hills, valleys, roads, railways or 
tramways, ..... such ..... arches, 


tunnels, culverts, embankments, aqueducts, 
bridges, roads, lines of railway,” etc. (the 
words “lines of railway” being added by 
section 1 of Act IX of 1896) as the railway 
administration thinks proper. The railway 
administration is, by section 10, to do as 
little damage as possible in the exercise of 
these powers, and compensation is to be paid 
for any damage caused by the exercise 
thereof. By section 11 the railway adminis- 
tration is to make and maintain, for the 
accommodation of the owners and occupiers 
of land adjoining the railway, among other 
things convenient crossings and passages over 
the railway. By section 13 the Governor- 
General may require fences to be provided, 
and also suitable gates, etc., at places where 
the railway crosses a public road on the 
‘level, and may require the railway adminig-« 
tration to employ persons to open and shut 
such gates. By section l4 whero the 


. 
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railway has been made across a public road 
on the level, the Governor-General may, if 
it appears to him to be necessary for the 
public safety, require the construction of a 
bridge or arch or other works for diminishing 
danger. By section 104 railway servants 
commit a punishable offence if they keep a 
level crossing closed against the public. 


The railway, which was duly authorised 
by the Governor-General, has as already 
stated been made to cross on the level a 
road in the area of Bombay City. This road 
is vested in the appellants under “The City 
of Bombay Municipal Act, 1888” and the 
effeot of such vesting is that, like an urban 
authority under the Pablic Health Act in 
this country, they have the surface anda 
portion of the sub-soil vested in them in 
such a fashion as to enable them to bring an 
action for trespass. 


The real point that arises is whether, 
under the words quoted from section 7 of the 
the Indian Railways Act, which make the 
powers conferred by that section subject to 
any enactment in foree for the acquisition of 
land for public purposes and for companies, 
ib was necessary for the respondents before 
making the crossing to comply . with the 
provisions of the Act which was then in forse, 
“The Land Acquisition Act, 1894,” passed four 
years after the Indian Railways Act. The 
Land Acquisition Act by section 3 defines land 
as including benefits to arise out of land and 
a person interested as including a person 
interested in an easement affecting the land. 
The early parts of the Act (II to VI in- 
clusive) enable ie Local Government to 
acquire land compulsorily for public pur- 
poses. When the Collector, who is the 
official designated to do eo, has ascertain- 
ed the compensation to be allowed and the 
proper apportionment among the’ persons in- 
terested, he may take possession and then, under 
section 16, the land is to vest absoiutely in 
the Government free from all encumbrances. 
It is conceded that “encumbrance” includes 
a right of passage. The taking possession 
by the Collector would therefore, if the Act 
applies to the present case, extinguish the 
rights of the public to cross the railway 

,by the .road in controversy. Moreover, 
none of the provisions relating to compen- 
sation cover the case of members of the 
public, who naturally do not come within 


the provision for contained 


in section 11. 


Part VII of the Act enables the Local 
Government to authorise companies general- 
ly to acquire land for useful public pur- 
poses by availing themselves of the pro- 
visions in the earlier parts, but secticn 39 
provides that this power shall not be put 
in force unless the previous assent of the 
Local Government has been obtained, and 
unless an agreement has been entered into 
by the company with the Secretary of 
State for India. 


It appears to their Lordships that the 
provisions of this Act are not so expresséd 
as to cnt down the power conferred by 
section 7 of the Indian Railways Act ona 
railway company in India to carry a line 
of railway across a street, ‘subject to the, 
control of their powers by the Governor- 
General. The latter Act in such a case 
contemplates the right of the public being 
kept alive. Section 13 enables the Governor- 
General to direct the provision by the railway 
administration of suitable gates, bars, etc., 
where the railway crosses a publie road on the 
level, Section 14 gives him power to require 
the provision of bridges or arches where he 
deems it necessary, or such other works 
as will remove or diminish the danger 
arising from the level crossing. Thebe 
sections show that the right of the public 
to cross the railway so laid on the level | 
is contemplated as continuing. Section 104 
makes it a criminal offence to keep the 
level -crossing closed against the public, 
and raises the same inference. The 
Acquisition of Land Act does not repeal 
these sections, and it appears to their 
Lordships that the taking of the railway 
on the level across a public highway is 
accordingly nob an acquisition of immove- 
able property within the meaning of this 
Act. To hold otherwise would be to hold 
that the right of the public to cross was 
extinguished under section 16, or, again, 
that when one railway crossed another— 
a possibility expressly contemplated by sec- 
tion 7 of the Indian Railways Act—the 
second was bound to purchase part of the 
permanent way of the first, conclusions 
which their Lordships regard as inad- 
missible. It may well be, that when a 
railway company takes land for a statioy 


compensation 
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or for a tunnel or a cutting, the pro- 
visions of the Act apply, on the ground 
that this is an acquisition of land, Bat 
the sections in the Indian Railways Act 
to which they have referred in their 
opinion show that what has been done in 
this case is excluded by that Act from 
possessing this character, notwithstanding 
that theoretically a benefit arising out of 
land, within the words of section 3 of. 
the other Act, might ina different context 
be held to have been acquired. This has 
probably been done because the interference 
“with the surface is small and the public 
advantage is great; They think that ib 
was intended by the Indian Railways Act 
to give the Governor-General power to 
authorise the crossing, in place of leaving . 
the conferring of such a power to a 
special Statute as would be the case jn 
England, where the ggzeral lands and 
Railways Clauses Acts do not authorise 
the compulsory taking of mere easements. 


The Governor-General has, under section 
10 and other sections, ample power to 
impose conditions for compensation and 


for the protection of the public. : 

For these reasons their Lordships will 
humbly advise His Majesty that the judg- 
ment of the High Court at Bombay was 
right, and that this appeal should be 
dismissed with costs. i 

i ` Appeal dismissed, 


Solicitors for the Appellants: Messrs 
Cameron, Kemm §* Co. : 
‘Solicitors -for the 


Respondents: Messrs. 
White, Borett 5" Black, i 


MADRAS HIGH COURT. 
ORDINARY ORIGINAL Civic JURISDICTION. 
August 8, 1916, 

Present:—Mr, Justice Coutts Trotter. 
In re SPECIFIC RELIEF ACT. S. 45. 
In re T. NAGALINGA MUDALIAR— 

g É PETITIONER. - 

Specific Retief Act (I of 18777, 8 45—Mandamus, 
issue of, to Police Commissioner to issue license for 
procession Refusal by Police in apprehension of impend- 
ing riot— Right, declaration of, by Civil Court—Discre- 
ti on, bona fide—Madras City Police Act (IIE of 1888), 

eo 41, : 


_ temple 


` 
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Section 41 of the Madras Cily Police Act gives a 
wide discretion to the Police to prohibit music in 
the streets and to prohibit any assembly or pro- 
cession which, in their opinion, is likely to lead ‘to a 
breach of the peace. [p 928, col. 2.] 4 

This discretion is not fettered by the fact that the 
prohibition will amount virtually to setting at naught 
the decision of a Civil Court conferring certain rights 
on a particular person or class, provided it is based 
on a bona fide opinion formed of the particular 
circumstances existing at the time when the order 
is passed. But if, under colour of exercising disere- 
tion, the Police pass an order to regulate future 
conduct to avoid the trouble of taking the neces- 
sary preventive action, andif the order derogates 
from a lawful decision of a competent Civil Court, 
the High Court will compel the Police to respect such 
Sa by a writ of mandamus. [p, 928, col. 2; p. 929, 
col, i. . 

Petitioner applied to rhe Commissioner of Police, 
Madras, for the issue of a liccuse to carry on the 
procession of a Hindu goddess along a certain route 
after the right was declared by a decision of the 
City Civil Court, Madras. Similar applications for 
previous years had been refused hy the Police on the 
ground that the passing of the procession near a place 
where a Mahomedan mosque was situate-would lead 
toa serious breach of the peace. The license was 
refused on similar grounds in the present case. On 


‘a motion in the’ High Court for tho issue of‘ a 


mandamus to compel the Commissioner to issuo a 
license: z 

Held, that the Court would not interfere with the 
bona fide exercise of the Commissioner’s discretion 
in the particular instance in question, though it would 
not permit the refusal to continue indefinitely. [p, 929, 
col. L} 
, Application under 


Specific Relief Act. 
Mr. K. Rajah Atyar, for the Petitioner. 
The Acting’ Advocate-General, for the 
Commissioner of Police. 


> JUDGMENT.—This is a motion under 


section +45 of the 


section 45. of the Specific Relief Act of 


1877 asking for an order in the nature 
of a writ of mandamus for compelling 
the Commissioner of Police, Madras, to 
issue a license to the petitioner to conduct 
the procession with music of Sri Ellamman 
goddess in Triplicane through 
certain streets. The history of this matter 
is as follows:—The temple in question is 
in the middle of a district which in recent 


years has become increasingly populated’ 
` by Muhammadans. In the year 1912, 
the musical procession which went 


directly past the Muhammadan mosque 
in Mallan Ponnappa Mudali Street, gave 
rise to a very serious disturbance. In 
consequence of that, in the succeeding 
years, the Commissioner of Police prohibited 
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the procession to go past that mosque, 
which involved the missing out from the 
route of some part of Mallan Ponnappa 


Mudali Street, and a certain length of 
Agathi Muthan Street. In 1914, the 
dharmakertas of the temple brought a 


suit in the City Civil Court in, order to 
have their rights established to carry on 
this procession in the way they had been 
accustomed to do before 1912. Judgment 
in that suit was delivered on the bih 
May of this year, wherein the learned 
Judge of that Court decided that the 
rights of the dharmakartas to take 
the procession along. the several streets 
they claimed, including Surappa Mudali 
Street, Agathi Muthan Street, and Mallan 
Ponnappa Mudali Street, with music and 
to stop at the corner of the mosque to 
perform puja, must be upheld. He held 
that if was 
that these were immemorial rights and 
that the Hindus were entitled to exercise 
them. In these circumstantes, an applica- 
tion was made this year, in June, by the 
dharmanartas to the Deputy Commissioner 
of Police fora license fo conduct the 
procession, on the route. used before 
1912; and he made an order refusing to 
allow the procession unless the petitioners 
would consent to a modification of that 
route." Not satisfied with this, the dhkarma- 
kartas went on renewing their applications 
until the matter was finally dealt with 
by Mr. 
missioner of Police, on the 14th of July 
when he ‘made 
"From local aad other enquiries it bas 
been ascertained that if the petitioner’s 
prayer is granted, there will bea serious 
breach of the peace on the occasion of 
brahmotsvam. Having regard to all the 
circumstances of the present occasion, the 
undersigned has decided not to grant the 
petitioner a license under section 41, Act 
IiI of 1888, to conduct the processions 
‘with musie on the oceasion in question.” 
I have before. me the affidavit of the 
Commissioner of Police in which he says 
that before issuing the aforesaid order, he 
interviewed a number of people and 
consulted the Muhammadans in responsible 
positions living in the neighbourhood and 
that he had come to the conclusion that 
there was a very roal danger of a riot 
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established by the evidence. 


Parankusam Naidu, Acting Com-. 


the following order:— . 
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taking place if the processions were held 
in July along the route desired by the 
pétitioner. Now, the powers of the Police 
are derived from section 41 of .the City 
Police Act, (Act III of 1888). That 
section empowers the Commissioner of 
Police to, keep order in public roads and 
so forth and to license and regulate the 
use of music in the streets -which must 
obviously include the power,to prohibit 
music in the streets and to prohibit any 
assembly or procession if he cansiders 
such prohibition to be necessary for the 
preservation of the public peace or publio 
safety. He is thus given a wide disore- 
tion to take any steps for prohibiting any 
assembly which in his view is likely to 
lead to a breach of the pease. It is 
contended on behalf of the applicant, and 
with great force, that it is a very dangerous 
principle to say .that you are to prohibit 
8 person from doing that which a Court 
of Lawhas declared to be lawful and 
within the exercise of his legal rights, 
merely because other persons announce 
their intention of illegally offering violence 
and obstruction to that lawful exercise of 
his rights. No Court of Law ought to 
give colour or support to any such unlawful 
intention. Further, I entirely agree with 
Mr. Raja Aiyar that if this order is made 
year after year under colour of exercising 
the discretion under section 41 of Act 111 
of 1888 as applied to the circumstances 
of the moment, it would really be an 
attempt to` evade the judgment of the 
City Civil Court. If I thonght anything 
of the kind, I would make the order and 
tell the Police they must allow the 
processions to go on, in what has been 
declared to be the lawful and customary 
manner. I go even further; if I thought 
that the object of the Police in refusing 
the license was merely to prevent the 
expense and trouble of assembling a very 
large force in order to prevent an unlawful 
outbreak on the part of the Muhammadans, 
I would not, in my opinion, be justified 
in refusing to give effect to the rights of 
the Hindus as declared by a judgment of 
a competent Court. The view that the 
Commissioner of Police has formed, I 
think, I can properly ‘treat as directed 
only ‘to the particular circumstances at the , 
time when ibe application? was made, and . 


Vcl. XXXVIIT) 
MANINDRA OSANDRA V. DURGA PRASHAD SINGH, 


not as an attempt to regulate the whole 
matter for the future, I think that his 


view, having regard to the short time 
that has elapsed since judgment was 
given in the City Civil Court, and 


the spesial circumstances of strain and 
difficulty inthe present year, is probably 
right. In any case, I am satisfied that it 
is a bona fide opinionand a bona fide exercise 
of the discretion vested in him by section 41 
of the City Police Act. On that ground 
and on that ground alone I am not prepared 
to interfere with his order. I think that on 
that special occasion, he was justified in 
refusing to grant a, license. At the same 
time Iam constrained to say that if this 
refusal to grant a license goes on indefinitely, 
this Court ` will inevitably, in course of 
time, be forced to the conclusion that 
the Muhammadans have, by threats of 
unlawful action, endeavgured permanently to 
render abortive the legal rights of the 
Hindus and that this Court must not permit 
such a state of things to continue indefinitely. 
I dismiss this application with costs and 
discharge the Rule. This jnodgment is 
entirely confined to the special circum- 
stances of this year and to this particular 
procession, for which I am asked to compel 
license to be issued on this occasion. 
Application dismissed. 
Vi Re P, 


PRIVY COUNCIL. 
ÅPPEAL FROM THE Catcotra Hicu Couer, 
March 8, 1917 
, Present:—V iscount Haldane, Lord Shaw, 
Lord Parmoor, Sir John Edge and 
Mr. Ameer Ali. 
Maharaja MANINDRA CHANDRA 
NANDI—APPELLANT 
VETSUS 5 
Raja Sri Sri DURGA PRASHAD 
SINGH, since DECEASED —RESPONDENT, 
Construction of deed—Evidence of intention of parties, 
admissibility of-—Privy Council—Practice—Fresh point, 
whether can be taken. . 3 
In construing the terms of a deed ovidence of the 
intention of the parties thereto is inadmissible; the 
question is not what the parties may have intended, 


but whatis the meaning of the words which they 
ysed, |p. 982, col. 1.) 
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On appeal to tho Judicial Committee, in the 
absence of any exceptional conditions, itis not open 
to a party to raise a fresh point which, though raised 
in the pleadings and in the reasons attached to the 
case lodged in the Privy ouncil, was not raised at 
the hearing either in the original Court or in first 
appeal. [p. 982, cols. 1 & 2.] 


Appeal from a judgment and decree of 
the Calcutta High Court, dated August 
22nd, 1912, reported as 18 Ind. Cas. 545, 
substantially varying those of the Court 
of the Subordinate Judge, Manbhum, dated 
September 8th, 1909. 


FACTS.—The suit giving rise to the appeal 
was brought by the respondent against the 
appellant and another for the recovery of 
royalties at an enhanced rate under a kaluleyat, 
dated the 20th October 1908, the material 
portion of which is set ont in the judg- 
meut of theirLordships. The plaintiff alleged 
that Mauza Ekra was partof his zemendari 
of Jherria; that his predecessor had granted 
the underground and coal-mining rights 
to the appellant’s benamidar; that at the 
date of the lease the only communication 
with the District of Jherria was by the 
East indian Railway Company’s line, but 
that a new route to Calcutta was then in 
contemplation to be constructed by the 
Bengal Nagpur Railway Company; that the 
parties entered into the said agreement for 
enhanced rate because of their impression 
that when the new route by the Bengal 
Nagpur Railway was open, the freight for 
coal to Calentta would be reduced and con- 
sequently the appellant’s profits would be 
increased; that on August 3rd, 1902, the 
freight was reduced by nfore than 2 annas 
per ton, and consequently he was entitled 
to the enhanced rate of royalty under the 
terms of the kabuliyat. 


The appellant denied that the respondent 
was entitled to any royajty at anenbanced 
rate under the terms of the kabuliyat, and 
contended inter alia that the clause as to 
enhanced rate could not and did not apply 
to despatches of coal by the Hast Indian 
Railway, or to auy despatches except those 
by the Bengal Nagpur Railway at rates 
lower than those charged on the East Indian 
Railway, or to cases of delivery at any 
port or station other than Calcutta. He 
further pleaded that at the time of the 
execution of the kabuliyat the freight for 
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the carriage of coal to Calcutta by the Hast 
Indian Railway was Rs. 3-11-0 per ton at the 
Railway’s risk, but the new rate on both 
railways was Rs. 3-2-0 at owner’s risk and 
the rate at the risk of the Railway Com- 
panies was even higher than Rs. 3-11-0. He 
alleged that practically the whole of the 
coal was despatched to Calcutta by the 
Kast Indian Railway Company. 

It appeared that at the time of the 
execution of the kabuliyat the freight for 
the carriage of coal to Calcutta by the East 
Indian Railway was Rs. 3-11-0 per ton, which 
was reduced in August 1902 to Rs. 3-2-0. 
In February 1903 the Bengal Nagpur 
Railway was extended to Jherria. The new 
line made still further reductions in the 
rates, but tbe authorities of both lines soon 
came to a settlement and fixed Rs. 3 2-0 per 
ton as the freight for the carriage of coal 
to Caleutta on their respective lines. 

“The Subordinate Judge settled several 
issues and recorded oral and documentary 
evidence to. show tha intention of the 
parties to the kabuliyat. He beld that by 
the clause in question the appellant was 
not under liability to pay enhanced royal- 
ty in’ respect of coal carried by the 
East Indian Railway, even if its rates of 
freight were reduced; and that the said 
clause only related to coal despatched by 
the Bengal Nagpur Railway and only came 
into forse if the rate of freight on that 
Railway was less than that of the Hast 
Indian Railway. On appeal to the High 
Court this decision was reversed. Mukerji 
and Beacheroft, JJ., held thet in construing 
the clause in question tke Subordinate 
Judge was wrong in relying upon evidence 
of the intention of the parties, that the 
clause applied generally to any reduction 
of freight, whether of tke Hast Indian 
Railway, or the Bengal Nagpur Railway 
or both, and that as the freight was 
admittedly reduced by more. than 2-annas 
the respondent’s claim must be decreed. 
For a report of the judgment see Durga 
Prasad Singh v. Gosta Behari Nandi (1). 

Messrs, De Gruyther, E. O., and Dunne, for 
the Appellant— The true construction of the 
clause is that for all coal despatched by 


(1) 18 Ind, Cas, 645; 17 O.L. J. 53. 


INDIAN OASES, 


[4917 


the East Indian Railway royalty would be 
paid at the fixed rate of 8 annas per. 
ton, irrespective ‘of any alteration in the 
freight charges. The provision as to an 
enhanced rate of royalty only applied to 
coal which might be despatched by the 
Bengal Nagpur Railway, thenin contemplation, 
when completed, and at a lower rate of 
freight than that that charged Ty the 
East Indian Railway. It was only in this 
double event, (1) that the Bengal Nag- 
pur Railway was used, (2) that they 
charged less (kam=less, not reduced) than 
the East Indian Railway that the lessor 
was to benefit. The whole-of the coal is 
in fact despatched by the East Indian 
Railway, and the respondent .is not, there- 
fora, entitled to any enhanced rate of royalty. 

Secondly, there has been no reduced 
rate of freizht within thé meaning of the 
clause, inasmuch “as the present rate 
of Rs. 3-2-0 is based’ upon a special 
risk note signed by the consignor providing 
that the coal is carried at the owner’s risk 
only, whereas the former rate of Rs. 3 11-0 
was at the Railway’s risk; the rate at Railway's 
risk is still higher than Rs. 3 11-0. The con- 
tingency upon whichan enhanced rate be- 
comes payable under the kabuliyat has not as 
yet arisen. 

(Mr. Upjohn, K. O., objested that this was a 
new point which could not now be raised. | 

It was raised in the written statement and 
both parties have given evidence bearing 
on it. The Subordinate Judge disallowed 
the respondent’s claim on other grounds, and 
consequently it was not necessary for him to 
deside it. The appeal to the High Court 
was by the present respondent and though 
the present appellant filed a memorandum of 
cross-objections, he was not bound to raise 
the point therein as being then respondent, he 
could argue the point without raising it by 
way of a cross-objection: see Code of Civil 
Procedure, 1908 (Act V of 1908), Order 
XLI, rule 22, Reference was also made to the 
Indian Railways Act, 1890 (Act LX of 1890), 
section 72. : 

Mr. Upiohn, K. O., Sir W. Garth, Messrs. J. 
M. Parikh and J. K. Rey, for the Respondent, 
were not called on. 

- JUDGMENT. 

Loro Parmoor.—The only question raised 

in this appeal is whether, under the terms 
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of a kabulcyat, the respondent is entitled 
to an enhanced rate of royalty from the 
appellant. The respondent is the Raja of 
Jherria and the village of Ekra is a por- 
tion of his estate. His predecessor-in-title, 
on the 20th October 1898, granted the 
underground and coal-mining rights in the 
village of Ekra to the appellant. At that 
date the only railway communication with 
the district was afforded by the line of 
the East Indian Railway Company, but a 
new route to Caloutta, to be constructed 
by the Bengal Nagpur Railway Company, 
was under consideration, 

The frst clause: of the said kabuliyat, 
which fixed the royalty to be paid, was 
translated by the Subordinate Judge as 
follows: — 

“The royalty payable would be 3 annas 
per ton of steam coal, steam rubble, hard 
and soft coke, and l anna 6 pies per ton 
of brick-burning rubble and dust, raised 
and despatched or sold by me: Be it 
understood that in respect vf all coals 
despatched by the East Indian Railway 
Company royalty would be paid at the 
present fixed rates, but if, in future, the 
Bengal Nagpur, Railway being constructed, 
the freight on coal is reduced by 2 annas 
or more per ton, then on all coals des- 
patched in the aforesaid manner (uktu 
rupey) at reduced (kam) rates royalty 
would be paid at 5annas per ton of 
steam coal, steam rubble, hard and soft 
coke, and 2 annas 6 pies per ton of brick- 
burning rubble and dust, but if the 
aforesaid railway freight be reduced by 
less than 2annas per ton, then the 
royalty for steam coal, steam rubble, bard 
and soft coke would be increased by the 
amount by which the freight on coal is 
reduced, and that for brick-burning rubble 
and dust by one-half of that amount ” 

This translation was followed by Mr. 
Justice Beachcroft, and it was claimed on 
behalf of the appellant that it was more 
accurate than the official translation 
attached to the papers. It is not necessary, 
in their Lordships’ opinion, to go further 
into this question. Accepting the transla- 
tion which the appellant claims to be 
more accurate, their Lordships are of 
opinion that the judgment and decree of the 
. High Court are correct, and that the case for 
. the appellant fails,* 
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The royalty clause fixes a royalty of 3 
annas per ton of steam coal, steam rubble- 
hard and soft coke, and of 1 anna 6 pies 
per ton of brick-burning rubble and dust, 
raised and despatched or sold by the lessee. 
These latter words are important in son- 
struing the clause. A contrast is drawn 
between coal or rubble despatched and coal 
or rubble sold at the pit’s mouth, and 
the claim for an enhanced royalty on coal 
is made in respect of coal despatched by 
rail. It does not appear, and it is not 
material, whether at the date of the lease 
any coal was despatched in any other 
way than by rail. The only railway 
which served the coal-fleld at the date of 
the lease was that of the Hast Indian 
Company. The clause provides that royalties 
at the present fixed rate should be paid 
on all coal despatched by the East Indian 
Company, subject, however, to a future 
contingency:— 

“But if, in future, the Bengal Nagpur 
Railway being constructed, the freight on 
coal is reduced by 2annas or more per 
ton, then on all coals despatched in the 
aforesaid manner (ukta rupey) at reduced 
(kam) rates royalty would be paid at 5 
annas per ton of steam coal, steam rubble, 
hard and soft coke, and 2 annas 6 pies 


-per ton of brick-burning rubble and dust.” 


The Bengal Nagpur Railway has been 
constructed, and it has been correctly held 
in both Courts that, as a consequence of 
this construction, a re-adjustment was made 
in the freight on coal. It was further 
assumed throughout the hearing, both before 
the Subordinate Judge and in the High 
Court, that, in the re-adjustment, the freight 
on coal had been reduced by more than 
2 annas per ton as compared with the 
freight in operation on the Kast Indian 
Company’s line at the date of the lease. 


.On this finding and assumption the con- 


tingency on which an enhanced royalty 
would become payable has become operative, 
but it is said that this enhanced royalty 
is only payable in respect of coals sent 


-over the Bengal Nagpur line and only so far as 


the Bengal Nagpur Railway Company charge 
a differential rate less than the rate charg- 


.ed by the Hast Indian Railway Company. 


Their Lordships cannot find any reference 
to such a differential rate in the terms of 
the clause or any support for the argument 
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of the appellant under this head. The 
decision of the Subordinate Judge is rested 
on evidence of the intention of the parties 
to the deed, but this evidence is clearly 
inadmissible. In construing the terms of a 
deed the question is not whatthe parties 
may have intended, but what is the mean- 
ing of the words which they used. 

Apart from any question of differential 
rate, it is clear from the context that the 
words “coals despatched in the aforesaid 
manner at reduced rates” cannot be restrict- 
ed as applicable only to coals sent over the 
Bengal Nagpur system. At the date when 
the lease was executed, no coals had been 
despatched over the Bengal Nagpur system, 
and the deed speaks from the date of its 
execution. It might be argued that, gram- 
matically, the words in question referred 
only to coals despatched by the Hast Indian 
Company, but this construction would be 
adverse to the contention of the appellant. 
If the words in question are not limited in 
their application to coals despatched by the 
East Indian Company, they must refer back 
to the earlier context in the clanse and 
include all coals despatched by rail at a 
reduced rate, either by the Wast Indian 
Company or the Bengal Nagpur Company. 
Their Lordships are of opinion that this is 
what the words naturally mean, and agree 
in the judgment of the High Court. 

At the hearing of the appeal, Counsel 
for the appellant claimed to raise the ques- 
tion that in any event there had been no 
reduction of rate within the meaning of 
the clause, inasmuch as the old rate of 
Rs. 3-11-0 was a Company’s risk rate, 
and the present rate of Rs, 3-2-0 is based 
upon a special consignment note signed by 
the consignor, providing thatthe coal should 
be carried at owner’s risk. This issue, 
though raised in the pleadings aud in the 
reasons attached tothe appellant’s case on 
appeal, was not raised either before the 
Subordinate Judge or in the High Court. 
- It was assumed in both Courts that a 
reduction in coal rates sufficient in amount 
to justify a claim for an enhanced royalty 
had been made within the meaning of the 
royalty clause. Under these cireumstances, 
and in the absence of any exceptional con- 
ditions, their Lordships held that it was 
not open to the appellant to raise, as afresh 
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point on appeal, an issue which should have 
been raised before the Subordinate Judge 
or the High Court, and might then have 
been raised in a convenient form and at 
an opportune time, and that there was no 
valid reason in the present case for de- 
parting from the established practice in the 
Privy Council. 


In the opinion of their Lordships, the 
case for the appellant fails, and should be 
dismissed with costs, and they will humbly 
advise His Majesty accordingly. 


` Appeal dismissed. 


Solicitors for the Appellant: Messrs. Wat- 
kins § Hunter. . 

Solicitors for the Respondent: 
Dalgado. 


Mr. F. 


PRIVY COUNCIL. 

APPEAL FROM THE CaLcctra Hien Court. 
November 16, 1916. 
Present:—Liord Parker of Waddington, 
Lord Sumner and Sin Lawrence Jenkins. 
Maharajah RAM NARAYAN SINGH 
— DEvENDANT—APPELLANT 

versus i 
ADHINDRA NATH MUKERJI AND OTHERS 


—Puatntirrs— RESPONDENTS. 

Mortgage, usufruciuary, construction of—Personal 
covenant—Subsequent accruat of personal liability by 
wrongful act—Transfer of Property Act (IV of 1882), 
ss. 59, 68 +b), (c)—Unattested document, effect of, 
on mortgagor's liability under s. 68 (b), (c). 

A usufructuary deed of mortgage which was not 
attested contained inter alia the following stipulation: 

“Tf by mistake I (the mortgagor) or my heirs make 
any collection, then I or my heirs shall be liable to 
pay the amount collected with interest at the above 
rate..,. Except in such a cage for no other reason and 
on no other account, the zarbharnadar has and shall 
have any claim whatever against me or my heirs and 

e 
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representatives on the ground of realisation and non-, 
realisation. If a claim is made, itis and shall be 
totally null and void:” 

Held, (1) that the nature and terms of the docu- 
ment did not show an intention on the part of the 
mortgagor to be personally liable; [p. 937, col. 1.] 


(2) that, though by reason of the absence of attest- 
ation, the mortgagee was precluded from getting a 
mortgage decree, he was entitled to an enquiry as to 
the liability of the mortgagor for wrongful acts 
alleged in the plaint and arising. under section 68 
(b: and (c) ofthe Transfer of Property Act, inas- 
much as the position of the mortgagor by reason of 
non-attestation was no better than if the mortgage 
had been attested. [p 987, csl. 1.] 

Tn considering the question of the personal liability 
of the mortgagor ‘it must be borne in mind (1) that a 
loan prima facie involves such a personal liability; 
(2) that such a liability is not displaced by the mere 
fact that security is given for the repayment of the 
loan with interest: but (8) that the nature and 
terms of such security may negative any personal 
liability on the part of the borrower. It must also be 
borne in mind that even if the mortgagor be in the 
first Instance under no personal liability, such a 
lability may ariso under section 68 (b) or (e) of the 
Transfer of Property Act. [p, 936, col. 1.] 


Appeal from a decree of the Caleutta High 
Court, setting aside a preliminary decree of 
the Subordinate Judge of Hazaribagh 


FACTS.— Maharajah Ram Narayan Singh, 
father of appellant, borrowed Rs. 1,30,000 
from Rai Babu Jadu Nath Mukerji Bahadur, 
father of respondents, and in consideration 
thereof gave him a (zarbharni) usufructuary 
mortgage-deed providing for the repayment 
of the loan with interest out of the rents of 
certain villages. The deed was not attested 
as required by section 59 of the Transfer of 
Property Act (1V of 1882). Possession of 
the villages was given to the mortgagee in 
terms of the deed, and, on the expiry of the 


period limited therein, was restored 
to the mortgagor. Within six years 
‘from the expiry of the term the re- 


spondents sued the appellants for a sum 
of Rs. 1,57,985, balance alleged by them 
to be due. They admitted that the deed 
effected no mortgage, but claimed that it 
created a charge within the meaning of 
section 100 of the Transfer of Property Act. 
They alleged in paragraphs 6 and 7 of the 
plaint that by certain wrongful acts of the 
mortgagor they had been prevented from 
collecting rents and otherwise realising their 
security, and prayed (a) for a mortgage 
“decree and (b) ealternatively fora simple 
money decree against the appellant to be 


. 
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realised out of his deceased father’s assets 
which had come to his hands. 

Paragraphs 6 and 7 of the plaint were as 
follows:— 

That within the terms fixed by the 

instrument, the plaintiffs succeeded in 
realising from the various properties kept 
in their possession only the sum of 
Rs, 85,272-14.9, cf which an account is given 
below in schedule (a), and although, accord- 
ing to the account given in the schedule 
annexed to the bond, the plaintiffs were 
to have realised the entire amount due to 
them on or before 80th Pous 1959 Sambat, 
they failed to do so for the following 
reasons:— 
“ (a) That on account of the death of 
some of the tenure-bolders, the defendant, 
with the object of entering upon the villages 
himself to the exclusion of the heirs of 
such tenure-holders, prevented the plaintiffs, 
by expressly forbidding them asalso by his 
conduct, from realising the rents due from 
those villages. The details of the same are 
given in schedule (b). 

(b) That in regard to some of the 
villages, the jummas realisable were in 
fact less than the jummas mentioned in 
the account given in the schedule attached 
to the said instrument. The details of 
these villages are given in schedule (e). 

(c) That in regard tosome other villages 
again, thejyummas realisable, though entered 
in the account in the schedule attached to 
this instrument, had already been realised 
by the father of the defendant and by the 
defendant himself, as will appear from the 
account given in schedule (d) of this 
plaint. 

(d) That again with regard to the villages 
mentioned in schedule (e), plaintifis Nos. 
1 to 3 and their predecessor obtained rent 
deerees with orders for ejectment against 
the tenure-holders who failed to pay the 
decretal amonnt within the time fixed by 
the Court. Eventually these tenure-holders 
were ejected from their tenures in execu- 
tion of these decrees, but defendant took 
khas possession of those villages without 
paying the decretal moneys or withont 
giving other villages in return. 

7. That thus on ascount of the wrongful 
act of the father of the defendant and of 
the defendant who succeeded to his father 

e 
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after ‘hia death in the month’ of Magh 
1955 Sambat, the plaintiffs and their pre- 
decessor succeeded in realising only part 
of the amount due to them before the afore- 
said due date mentioned in the said instru- 
ment, and the balance, the sum of 
Rs. 1,23,433-9-1 with interest amounting to 
Rs. 29, 551-12-2 at the rate mentioned in the 
said instrument from the said date z.e. 830th 
Pous 1959 Sambat, as shown in the schedule 
(a) annexed to the plaint, the plaintiffs 
claim to recover from the defendant. 


- Appellant denied liability and pleaded 
limitation. The Subordinate Judge held that 
the deed created-no charge as contended 
by plaintiffs; but that the mortgagor was 
personally liable and that the respondents 
could elaim on the basis of a breach of 
contract. The principal contest before him 
was whether such personal liability was 
barred by limitation; he held that i¢ was 
not, and gave plaintiff's a preliminary decree, 
referring to a Commissioner to decide how 
‘much was due. On appeal by defendant 
the High Court (Carnduff and Ashutosh 
Mukerjee, JJ.) upheld this judgment on 
ether points, but remitted the rest of the 
case to the Subordinate Judge himself. 
On the question of the mortgagor’s personal 
Jiability, which was one of the grounds of 
appeal, they observed that the unqualified 
‘admission of indebtedness contained in the 
-deed was equivalent to an express covenant 
‘and created a personal obligation, and that 
though a mode of payment was prescribed 
in the deed, the creditor was not limited to 
that mode alone. Defendant then appealed 
‘to His Majesty in Council. 

The appeal was originally heard ex parte 
(Lord Shaw, Lord Sumner, Sir John Edge 
and Mr. Ameer Ali) and allowed, and the suit 
was dismissed on the ground that no personal 
lability of the mortgagor was established. 
The proceedings are reported as Ram Narayan 
Singh v. Adhindra Nath Mukhuryt (1) 
-where tbe material parts of the deed are 
‘set out, An Order-in-Council giving effect 
to the judgment was drawn np. 


Thereafter respondents petitioned. to set 


aside the Order-in-Conncil and forre-hearing - 


(1) 24 Ind. Cas. 900; 20 M. L. T. 216; 20 C. W. N. 
98: (1916) 1 Af. W. N. 428; 4 L, W. 15; 81 M. D. J, 251; 
14 À. L. J. 1017; 18 Bom. L. R, 862; 25 0. L. J. 118, 
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red after six years: 
J, of the Limitation Act (IX of 1908). 
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of the appeal, alleging that they had been 
prevented from appearing by the frand 
of one W, to whom they had paid moneys 
at Calcutta, on his false allegations that 
he represented a well-known firm of English 
Solicitors in London, and would take 
necessary steps in England, but that the 
said W had disappeared with the money. The 
petition was heard by the Lord Chancellor 
(Lord Buckmaster), Viscount Haldane, Lord 
Atkinson, Lord Shaw and Lord Parmoor on 
July 28, 1916, Sir Robert Finlay, K. C., and 
Mr, J. M. Parikh, appearing for the petitioners 
and Messrs. De Gruyther: K. O., and Dube, for 
the appellants. The facts were not disputed, 
The Board ordered that the Order-in-Counsil 
be set aside and all proceedings thereunder 
stayed and that the appeal be restored, sub- 
ject to the respondents-petittoners paying the 
costs of the hearing thrown away, and the 
costs of the petition. 

At the second hearing Messrs. De Gruyther, 
K. 0., and Dube, for the Appellant, submitted 
that the persnal liability of the mortgagor 
was sought to be established in a mortgage suit 
based on the bond, but that the bond did not 
create any euch liability: it provided a mode 
of payment by collecting rents, and threw 
upon the mortgagee risks of the collections 
proving insufficient. 

[Lorp Parxer.—The mortgagee has no 
remedy unless he is paid ina certain way. 

It cannot be contended that because the 
deed is invalid as a mortgage, the personal 
liability is not excluded by it. Both par. 
ties have acted on the deed, and as between 


them its provisions are binding in equity: 


Mahomed Musa v. Aghore Kumar Ganguld 
The personal liability of the mort. 
gagor under the bond, even if it exists, is bar- 
Article 116, Schedule 


. The true cause of action is not on the 
bond, but on the alleged wrongful acts 
of the mortgagor subsequent thereto. Any 
suit based on such wrongful acta is long 
since barred. Even if plaintiffs have a 
cause of action they cannot succeed in 
this suit: the action is bad as framed. 


(2) 28 Ind, Cas. 980; 42 I. A. 1; 17 M. L. T. 148; 17 


‘Bom, L. R. 420; 21 C. D. J. 231; 28 M. L. J.- 548; 19 


O. W. N. 250; 13 A. D. J. 229; 2,0. W. 258; (1915) Me 
W. N. 621; 42 C. 801 (P.O). 
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Sir Robert Finlay, K. C., and Mr. J. M. 
Parikh, for the Respondents.—No cause has 
been shown to disturb the order appealed 
against, The wrongful acts alleged in 
the plaint bring section 68 of the Transfer 
of Property Act (IV of 1882) into eperation; 
they make the mortgagor personally liable 
even if he were not so liable before. 

The mortgagor acknowledged in writing 
his liability on the 28th December 1923; 
this saved limitation by virtue of section 
19 of the Limitation Act, 1908. Reference 
was made to Narayana Ayyar v. Venkata- 
ramana Ayyar (3) and Ittappan Kuthiravattat 
Nayer v. Nanu Sastra (4). 

i Lawrence JENKINS, referred to section 
20. 

Limitation may also be saved by that 
section, as rents have been collected right 
down to 1908. š 

Mr. De Gruyther, K. C., in reply.—The 
admission of debt contained in theacknowledg- 
ment relied upon referred only to the 
obligation under the bond, and did not 
create any obligation to pay in other than 
the stipulated manner: Kalka Singh v. 
Paras Ram (5) 

JUDGMENT. 5 

Loro Parker or Wappinatoy.—This is 
the re-hearing of an appeal from the High 
Court at UCaleutta, dated the 30th August 
1911, which set asidé a preliminary decree 
of the Subordinate Judge and remitted the 
case to the Court of the Subordinate 
Judge to be dealt with in accordance with 
certain directions contained in the judgment 
of the High Court. At the original hearing 
the present respondent did not appear and 
the appellant obtained an order setting 
aside the decree of the High Court at 
Caleutta and dismissing the action in which 
the appeal arose. Subsequently the respond- 
ent obtained an order of His Majesty 
discharging the order thus made, on the 
ground that it was by the fraud of his 
agent that he was not represented by 
Counsel at the hearing and directing the 
appeal to be re-heard, the costs thrown 
away to be dealt with upon such re hearing. 

(3) 25 M. 220. 

(4) 26 M. 34 at p 37; 12M L. J; 101. 

(5) 221. A. 68 at p 75; 22 0.434; 6 Sar. P. C.J. 


545; 6 M L. J. 14; Rafique & Jackson’s P. C. No. 187; 
1) Ind, Dec. (x. 59) 290, 
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The appeal has accordingly been re-heard 
before their Lordships, who have had the 
advantage of hearing Counsel on both 
sides, 


The facts out of which this action arose 
may be stated as follows:—In the year 
1696, Maharajah Sri Sri Ram Narayan Singh 
Bahadur (whom their Lordships will here- 
after refer to as the mortgagor) executed in 
favour of Rai Jadu Nath Mukerji Bahadur 
(whom their Lordships will hereafter refer 
to as the mortgagee) a deed dated the 14th 
Aprilin that year. This deed recites that 
the mortgagor had borrowed from the 
mortgagee a sum of Rs. 1,30,000 and for 
the repayment of the loan with interest, 
as therein mentioned, had givenin earbharna 
the rents and cesses of the mokurrart villagea 
therein described. The villages are divided 
into groups, the distinguishing mark of each 
group being the date at which the mortgagee 
is to take possession. The possession of 
all the villages is tobe re-delivered to the 
mortgagor on the 14th January 1903, it being 
ealeulated that by that date the amount 
due to the mortgagee for principal and 
interest will have been satisfied out of the 
rents of the several villages. The deed 
contains an elaborate schedule showing the 
details of this calculation. It also expressly 
precludes the mortgagor collecting any of 
the rents during the terms of the zarbharna, 
It also contains the following clause:—~ 


“If by mistake I” (the mortgagor) “or 
my heirs make any collection, then I or my 
heirs shall be liable to pay the amount 
collected with interest at “the above rate 
i Except in such a case for no other 
reason and on no other account, the zarbhar- 
nadar has and shall have any claim whatever 
against me or my heirs and representatives 
on the ground of realisation and non-realisa- 
tion. Ifa claim is made, it is and shall be 
totally nall and void.” 


It is common ground that the mortgagee 
obtained possession of the several groups of 
villages at the respective dates in that behalf 
specified in the deed, and retained posses- 
sion thereof for the term of the zarbharna, 
and at the expiration of such term re-deliver- 
ed the villages to the mortgagor. The 
mortgagee, however, did not in fact receive 
by the collection of the rents  snfficient 


. 
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money to discharge the principal of the 
loan with interest as mentioned in the 
deed. 


On the 13th January 1909, within six 
years from the expiration of the terms of 
the zarbharna, the respondents, who represent 
the mortgagee, instituted the present action. 
By their plaint they asked relief either 
(1) in accordance with Order XXXIV, 
rule 4, of the Civil Procedure Code, on 
the footing of an existing mortgage of the 
villages described in the deed; or (2) on 
the footing of a personal liability on the 
part of the mortgagor. They claimed to 
realise what was due to them; in the first 
alternative, out of the mortgaged villages; 
and in the second, out of the estate of the 
mortgagor, who was then dead. 


In the course of the action it appéared 
that the deed of the 14th April 1896 was 
unattested, and it was accordingly held by 
the Subordinate Judge that it could not, 
having regard to “the Transfer of Property 
Act, 1882,” section 59, be enforced as a 
mortgage. The respondents did not appeal 
from and are bound by this decision. The 
sole question which remained, therefore, was 
whether there was any personal liability 
on the part of the mortgagor for pay- 
ment of that portion of the loan and in- 
terest which remained unsatisfied out of 
the rents of the villages. In considering 
this question it must be borne in mind 
(1) that a loan prima facie involves such a 
personal liability; (2) that such a Habili- 
ty is not displaced by the mere fact that 
security is given for the repayment of the 


loan with interest; but (3) that the 
nature and terms of such security may 
negative any personal Jiability on the 


part of the borrower. It must also be 
borne in mind that even if the mortgagor 
be in the first instance under no personal 
liability, such liability may arise under 
section 68 (b) or (c) of “The Transfer 
of Property Act.” From the argument 
advanced by the respondents it now appears 
that paragraphs 6 and 7 of the plaint 
were intended to show that the object of 
the allegations made therein was to raise a 
ease under this section. The truth of 
these allegations was not investigated at 
the trial, so that the Subordinate Judge 
. could not have relied on them. He held 
s 
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that although the document of the 14th 
April 1896 was, according to its true 
construction, merely a ‘usufructuary mort- 
gage non-enforceable for want of attestation, 
the mortgagor came under personal 
liability for payment and that this Hability 
was not Statute-barred, and by preliminary 
decree he referred it to a Commissioner 
to take an account of what had been 
received by the mortgagee under such 
mortgage. His reasons for holding that 
there was such personal liability are 
somewhat obscure. 


Against this decision the present appellant 
appealed to the .High Court and on the 
hearing of the appeal the High Court 
upheld the decision of the Subordi- 
nate Judge so far as it determined the 
existence on the part of the mortgagor 
of a personal lability not barred by 
Statute, but discharged the reference to a 
Commissioner on the ground that such 
a reference would involye the trial of 
the issues raised in paragraphs 6 and 7 of 
the plaint, which issues could not be 
properly referred to a Commissioner, but 
ought to be determined by the Subordinate 
Judge himself, The action was, therefore, 
remitted to the Subordinate Judge to be 
disposed of in accordance with this decision, 
The High Court held that the deed 
of the 14th April 1896, according to its 
trne construction, imposed on the mortgagor 
a personal liability, or at any rate did 
not negative the personal liability incident 
toa transaction of loan. 


The appellant further appealed to His 
Majesty in Council, and as before mentioned 
the case came before the Board in the 
absence of the respondents. The Board were 
of opinion that having regard to the nature of 
the deed of the 14th April 1896, which was- 
usufructuary mortgage only, and to its 


_terms, any personal liability on the part 


of the mortgagor was excluded: and that 
though the allegations of paragraphs 6 
and 7 of the plaint might, if established, 
give rise to other rights of action, 
such rights could not be enforced 
in an action based substantially on a per- 
sonal liability arising by ‘implication from 
the terms of thedeed itself, In the absence 
of the respondents the attention of the 
Board does notseem'to have been directed 
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to section 68 of “The Transfer of Pro- 
perty Act, 1882,” or tothe effect of that 
section if the allegations of paragraphs 6 
and 7 of the plaint were established. 
Their Lordships, after hearing the 
respondents, see no reason to differ from 
the conelnsion arrived at upon the first 
hearing of this appeal, to the effect that 
the nature and terms of the deed of the 
14th April 1896 are such as to show 
that if was not originally infended that the 
mortgagor should be personally liable. They 
think, however, that the respondents ought 
to be given an opportunity of proving the 
allegations -of paragraphs 6 and 7 of their 
plaint, and of establishing that those facts 
are sufficient to bring the 68th section of 
“The Transfer of Property Act” into 
operation. It is to be observed that the 
position of the mortgagor under this sec- 
tion cannot, by reason of the non attestation 
of the deed, be better than if would have 
been if the mortgage had been duly attest 
ed. Their Lordships express no opinion 
with regard to the question of limitation. 


This must largely depend upon facts, which - 


have not as yet been investigated. For 
example, the plaint contains a statement 
of account which contains items of rents 
collected upto 19C8, and the circumstances 
under which these rents were received may 
be material in considering whether the 
mortgagee’s right, if any, is Statute barred. 
In their Lordships’ opinion, the proper 
course is to discharge the orders made by 
‘the Subordinate Judge and the High Court 
respectively, and to remit the action to the 
Subordinate Judge for the further trial. 
The appeal having succeeded in part only, 
there will be no costs of this hearing, 
but the respondents ought to pay the 
costs of the previous hearing which 
have been thrown away. Their Lord- 
ships think the costs incurred before the 
High Court and the Snbordinate Judge 
should abide the result of the further 
hearing. Their Lordships will humbly advise 
His Majesty accordingly. 
Appeal partly allowed, 

Solicitors for the Appellant: Messrs. Bar- 
row, Rogers § Nevill. 

Solicitor for the Respondent: Mr, E. Dal- 
gado. 
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MADRAS HIGH COURT. 

SEGOND Cryin APPEAL No. 2016 or 1915. 

: March 16, 1916, 
Present:;—Mcr. Justice Seshagiri Aiyar and Mr, 
Justice Bakewell, 
PONNUSAMI PILLAI— PLAINTIFF ~— 

APPELLANT 
versus 
SAMU AMMAL AND orsers—Derenpants 
Nos. 7 AND 1 to 5—RESPONDENTS. 

Civil Procedure Code (Act F of 1908), O. XXI, r, 
58, scope of -Suit to set aside order rejecting claim on 
mortgage—Limitation Act (IX of 1908), Sch. I, Art. 11, 
applicability of, 

Claims founded on mortgages are as much within 
the scope of Order KAT, rule 58, as any other claim. 
[p. 988, col. 1] - 

Nemagauda v Paresha, 22 B. 640, 11 Ind, Dec. 
(x. s.) 1009, referred to. 

Bhiku v hujat Ali, 29 O. 25, distinguished. 

Orders refusing to recognise mortgages fall under 
Article t1 of the Limitation Act. The language of 
that Article in the new Act is more comprehensive 
than that of the previous Act and covers orders 
made after full investigation as well as orders passed 
on default. [p. 938, col. 1.] 

Narasimha Chetti v. Vijivpala Nainar, 27 Ind. Cas, 
944; 2 L. W 206; Subba Atyar v. Subba Aiyar, 31 Ind. 
Cas. 250, referred to. 


Second appeal against the decree of the 
District Court, Trichinopoly, in Appeal 
Suit No. 7 of 1915, preferred against that 
of the Principal District Munsif, Trichinc- 
poly, in Original Suit No. 23 of 19 5. 

FACTS, Plaintiff isa mortgagee. Defend- 
ants Nos. land Yare the mortgagors. Defend- 
ants Nos 3 to 5 are other members of the 
defendants’ family. The 9th defendant obtain- 
ed a money-decree against defendants Nos. 1 
and 2, and in execution attached the properties 
under mortgage to the plaintiff. The latter 
pat ina claim petition, which was dismissed. 
He then filed the present suit more than one 
year after the date of the order of his claim 
petition. The lower Court dismissed the 
suit as barred by Article 11 of the Schedule 
to the Limitation Act. 

Mr. M. D. Devadoss, for the Appellant. 

Mr. T. Rargachariar, for the Respondents, 

JUDGMENT.—The appellant claimed. 
either that the attachment should be set 
aside in its entirety, as the decree was 
fraudulently obtained or, in the alternative, 


that the sale under the attachment should be 
subject to the mortgage. in either case, 
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we think that theclaim is covered by Order 
KAT, rule 58,of the Civil Procedure Code. 
Rule 62 provides for the recognition of the 
mortgage. Rule 61 provides for the re- 
jection of the claim. We are urable to accept 
Mr. Devadoss’s contention that the Code 
does not contemplate the rejection of a claim 
of a mortgagee as such; the decision in 
Nemagauda v. Paresha (1) shows that claims 
founded on mortgages areas much within 
the rule as any other claim. The learned 
Counsel for the appellant has quoted no 
eases to the contrary: the decision in Bhiku v. 
Shujat Ali (2) refers to the question of 
possession being disturbed after sale: that 
has no bearing on the present question. 
Moreover the language of Article 11 of the 
Limitation Act shows that orders refusing 


to recognise mortgages are within the 
Article. 
Mr. Devadoss’s contention that, as 


there was no investigation, the one year rule 
does not apply comes too late in the day. 
The language of Article 1l in the new Act 
is more comprehensive than that of the 
previous Act, and that has been construed 
in this Court as covering orders after full 
investigation as well as orders passed on 
default. We entirely agree with these de- 
cisions. See Narasimha Chetli v. Visiopala 
Nainar (8) and Subba Aiyar v. Subba Atyar 
(4). 

The second open! must be dismissed with 
costs. 

Appeal dismissed. 


¥.R.P, . 
(1) 22 B. 640; 11 Ina. Dec. (x. s.) 1009, 
(2) 29 0. 25. 


(8) 27 Ind. Cas. 944; 2 L. W. 206. 
(4) 31 Ind, Cas. 250. 





PRIVY COUNCIL. 
ÅPPEAL F20mM THE Lower Bosma Cuter Court. 
November 23, 1916. 
Present:—The Lord Chancellor (Lord 
Bockmaster), Lord Atkinson, Lord 
Wrenbury and Mr. Ameer Ali, 
MAUNG SHWE GOH— APPELLANT 
versus 


MAUNG INN AND OTRERS— RESPONDENTS, 
Vendor and gurehaser—Contyact for sale of equity 
. 
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of redemption—Right of purchaser to rents and profits 
and liability for interest on purchase-money, date of 
accrual of—English Law—Transfer of Property Act 
(IV of 1882), s. 54. 

The principle of English Law that a contract for 
sale of real property makes the purchaser the owner 
in equity of the estate, has no application to those 
parts of India where the Transfer of Property Act, 
section 54, is in force. [p. 941, col. 2.] 


Quiere:—Whether the English rule based on such 
principle, by which the purchaser, where the rights 
as to payment of interest on purchase-money are nob 
regulated by the terms of the contract, is deemed to 
be entitled to the rents and profits and ig liable for 
interest on unpaid purchase-money as from the time 
when he took, or could safely have taken possession 
is equally inapplicable. [p. 941, col?2.] 


Appeal from a decree of the Chief Court 
of Lower Burma, dated the 14th December 
1914, reversing an order of Ormond, J., dated 
the 17th December 1912. 


FACTS—One G. W. Davis mortgaged 
some land to Maung Shwe Goh, -the present 
appellant, to secure the repayment of 
Rs. 50,000 and interest. Being unable to 
repay the amount due on the mortgage Davis 
wrote a letter in the following terms:— 


“Rangoon, 4th April 1906, 
My dear Maung Shwe Goh, 


_I write this te inform you that as I bave 
not got the interest due on Rs. 50,000 
ready now l request yon to give me three 
months more for payment to you of all 
interest due thereon. Should I fail to do 
so onor before the 6th July 1906, I agree 
to the whole land being sold to you for 
rupees one lakh (Rs. 1,00,000). After 
deducting out of this amount Rs, 50,C00 
already received by me and all interest due 
thereon, the balance should be paid to me 
when the land shall become yours uncon. 
ditionally.” 


Davis did not pay the interest due on 
the 6th July 1906. Maung Shwe Goh 
called upon him to carry ont the promise 
to sell the land contained in the above 
letter. Davis repudiated the letter. On 
the 17th August 1506 Maung Shwe „Goh 
instituted a suit for specific performance of 
the contract. Litigation between the parties 
went on until July 1911, when His Majesty’s 
Order-in-Courcil en en appeal by Dayis 
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‘vag passed. The proceedings are reported 
as Davisv. Maung Shwe Go (a). Davis 
remained in possession of the property until 
the 24th March 1911, but paid no interest 
on the mortgage. In taking the account 
of what should be deducted ont of the 
purchase price of rupees one lakh, the 
Deputy Registrar allowed Maung Shwe Goh 
the principal, Rs. 50,000, and interest up to 
the 24th March 1911. Principal and interest 
amounted to Rs, 85,784-5-1. This calcula- 
tion was confirmed by the original Court. 
Two subsequent mortgagees of the land 
had at thein own‘request been made parties 
to the execution proceedings. Of these one 
(the second respondent in this appeal) pre- 
ferred an appeal to the Appellate Side of 
‘the Chief Court, contending that Maung 
‘Shwe Goh should be allowed interest on the 
mortgage only up to6th July 1906. This 
contention was upheld and the appeal allow- 
ed, Fox, C. J., and Parlett, J., holding that 
the maxim that equity’ regards as done 
what should have been done was applicable 
and that Maung Shwe Goh should be deemed 
-the owner as from the 6th July 1906. 

Maung Shwe Goh thereupon appealed to 
His Majesty in Council. 

Sir H. Erle Richards, K. O., and Coléman, 
.for the Appellant.— The question is whether 
“all interest due thereon” in Davis’s letter 
: means interest up to the date when appellant 

got the property or only interest up to the 
date when he became entitled to it. 

I submit that this is really a question of 
contract, and that on the true construction 
. of the document appellant is entitled to in- 
terest till he got possession, that the mort- 
gage ran on and that the lands were to 
become appellant’s unconditionally when 
the account was cleared. Atthe time of 
the contract he already had a mortgage 
with a covenant to pay interest. 


[Lorn Wrensury.—The phrase “all interest 
due thereon” occurs twice. Does it mean the 
“same in both places? | 


The letter does not mean that the appellant 
is to give upthe rights he already had, but 


(1) 11 Ind. Cas, 801; 15 C. W. N. 984 13 Bom. L. 
-~ R. 704; (1911) 2M. W. N. 79; 14 C. L. J. 250; 4 Bur. 
L. T. 229; 8 A. I, J, 1193; ,38 O. 805; 10M, L, T, 455; 
21 M. L, J. 1127; 88 I, A, 155, 
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that he only contracted to release the mort- 
gage-debt on completion. 

The doctrines of equity invoked. by the 
Chief Court do not apply. The principle 
that the purchaser is in equity the owner 
does not apply to India, owing to section 
54 of the Transfer of Property Act 
(IV of 1882). The whole Act is not in 
force in lewer Burma, but this particular 
section is. (Reference was made to Dart’s 
Vendors and Purchasers, 7th Edition, Volume 
I, pages 652, 653; Stokes’ Introduction to the 
Anglo-Indian Codes, Volume I, page 
730; and the notes to section 54 in Sheppard 
and Brown’s Commentarics on the Transfer 
of Property Act, 7th Edition, page 187). 

The 6th July 1906 was not the date for 
completion, but only the date on which 
the contract was to become operative. 


Mr. J. H. Cunliffe, K. O., and Mr. D. Cotes 
Preedy for Mr. Kenelm Preedy, serving in 
His Majesty’s forces, for Respondents Nos. 2 
and 3 (subsequent mortgagees).—The Chief 
Court have correctly held that on the 6th July 


“1906 what was previously a mortgage became 


a contract of sale. There was never any 
question raised as to the vendor’s title either 
before or after that date: the purchaser 
already had the title-deeds. 


[Lorn Caancettor.—Is not the English 
doctrine based on this, that the purchaser is 
the owner and entitled to enter, and that 
the only thing which deters him is the 
uncertainty asto titleP It seems that in 
India he has not the right to enter, 


[Loro Waensvry.—tif" he has no interest 
in the ves, he has no right to enter. His in- 
terest in the res only dates from the registra- 
tion of the transfer]. 


The time fixed for completion was the 
6th July 1906. Itis admitted that comple- 
tion was delayed by the wrongful conduct 
of the vendor: but the proper remedy is to 
make him responsible for the rents and 
profits, and give him interest on the unpaid 
purchase-money. 


[Loro WRrENBURY,—But_in India he can. 
not get the rents and profits, as he had no in- 
terest in the ves: so on what ground should, 
he pay interest on the unpaid purchase. 
money? We cannot fine people: what you say 
may be very fair, but we haye to give effect 
to rights]. 
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` The interest on the unpaid purchase- 
money should anyhow be set against the in- 
terest on the mortgage. The Board held in 
the former appeal that the vendor lost his 
“right to redeem on 6th July 1906. The 
whole object of the litigation was to save that 
right. Redemption is an essential part of 
mortgage: Noakes v. Rice (2). 

When the right to redeem went, the 
mortgage ceased to exist and the interest 
on it similarly ceased. It is in the 
power of the Court to prevent any injustice 
to the purchaser by giving him rents and 
profits. : ‘ 

Our argument does not rest merely o 
the dcctrine that the purchaser is in 
equity the owner, but on the broader 
rule that equity looks upon that as done 
which ought to be done. 

The position of vendor and purchaser is 
destructive of that of mortgagor and mort- 
gageo. 

The phrase in Daviss letter “interest 
due thereon? means interest up to 6th 
July 1906, at which date it was intend- 
ed that account should be taken. 

Sir Erle Richards, K. 0., replied. 


JUMDGENT, 

Tne Loep Cuancettor (Lorp 
MASTER).- This appeal is a step—and 
their Lordships hope the last step— 
in litigation, which was commenced on 
the 17th August 1906 by the present 
appellant, who claimed against one George 
William Davis specific performance of a 
contract dated the 4th April 1906, for 
the sale of some 19,318 acres of land 
situate in the Pegu district, Lower Burma. 
The question raised depends on the true 
construction of this contract, but in order 
to understand its meaning it is necessary 
to consider some antecedent facts. 

On the 30th September (905, a formal 


Bugok- 


mortgage of the property, which sub- 
sequently became the subject of the 
. contract, was executed by the defendant 


Davis in favour of the appellant to secure 
the repayment of Rs. 50,000 on the 
3Cth December 1905, together with the 
interest at the rate of 8-annas per cent. 
per month, and also interest thereafter at 


(2) (1902) A. O. 24 at p. 80; 71 L. J. Ch. 139; 88 L, 
T. 62; 50 W. R. 305; 66 J. P. 147; 18 T. L. R. 196. 
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the current bank rate of interest in 
Rangoon. Lt appears from the mortgage 


that it was really given as security for 
the payment of Rs. 50,000, the amount 
of 5 hendis which had been drawn by 
the mortgagor upon the mortgagee and 
negotiated by the mortgagor with the Bank 
of Bengal. The mortgage contained a formal 
conveyance of a real property anda cove- 
nant, the effect of which has already 
been mentioned. It also contained a 
further and independent covenant that if 
the sum of Rs. 50,000 should not be 
paid when it was due, the mortgagor 
would pay interest thereon at 8-annas 
per cent. per month, and also interest 
on the Rs. 50,000 at the current bank 
rate until the principal be daly paid. The 
hundis were not met by the mortgagor 
at the due date, and were renewed until 
the 4th April 1906, on which date the 
mortgagor, not being in a position to pay 
the money, wrote to the plaintiff a letter 
in the following terms:— 


“My dear Maung Shwe Goh, 


“Tt write this to inform you that 
as I have not got the interest due on 
Rs. 50,000 ready now I request yon 


to give me three months more for pay- 
ment to you of all interest due thereon, 
Should I fail to do so on or before the 
6th July 1906, I agree the whole land 
being sold to you for rupees one lakh 
(Rs. 1,00,000). After deducting ont of 
this amount Rs. 50,090 already received 
by me and all interest due thereon, the 
balance should be paid to me when the 
land shall become yours unconditionally,” 

The request was acceded to by the 
plaintiff, and the contract thus made is 
the contract in question. 

The money was not paid by the date 
fixed, and on the 6th July '906° the 
mortgagee paid to the Bank of Bengal 
the Rs. 50,000 due on the hendis, 
and thus became entitled to whatever 
rights were conferred upon him by the 
agreement. The mortgagor refused to exe- 
cute a conveyance of the property to 
the plaintiff, indeed he denied the authenti- 
sity of his signature to the contract, 
and thus compelled the plaintiff to institute 
the proceedings out of which this appeal « 
has arisen, 
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The learned Judge by whom the suit 


was heard dismissed it on the 18th 
Febraary 1903, but this judgment was 
reversed by the Chief Court of Lower 


Burma, and by their order of the lith 
May 1909 specific performance of the 
agreement contained in the letter of the 
4th April 1906 was ordered against the 
mortgagor, and this order was aflirmed 
on appeal by this Board onthe 5th July 
19:1. 

The defendant Davis died on the l4th 
August 1911, and the first respondent 
to this appeal is his legal representative. 
The other respondents represent mortgagees 
from Davis under mortgages executed 
subsequently to that in favour of the 
plaintiff. 

The appellant entered into possession 
of the property on the 24th March 1911, 
but it does not appear that even up to 
the present time a proper conveyance of 
the equity of the redemption has ever 
been executed in his favour, an order 
obtained from the Court on 25th January 
1910, directing such conveyance to be 
executed on behalf of Davis by the Assist- 
ant Registrar, having been set aside 
upon the grounds that proper notice of the 
application .had not been served upon 
Davis. 

The present appeal arises ont of an 
application which is in form for execution 
of the judgment for specific performance, 
and the question involved affects only 
the manner in which the purchase-money 
payable under the contract for sale ought to 
be calenlated. On the part of the appellant, 
it.is contended that interest continued to run 
upon his mortgage until the date when he 


entered into possession, that consequently 
the principal sum of Rs. 50,000, 
together with the agreed interest up to 


that date, ought to be deducted from the 
Rs. 1,00,000 which was the purchase 
price, and the balance only should be 
paid by him. This view was accepted by 
the Registrar and his decision was upheld 
by the Judge of the Chief Court, but was 
reversed by the Appellate Court, who 
decided that the appellant was only entitled 
to bring into account the amount due for 
principal and interest up to the 6th July 
1906. The foundation of this judgment 
depends upon the application to the con- 
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tract of the 4th April 1908 of the well- 
known rule by which the rights of vendors 
and purchasers of real estate are regulated 
in this country. In the English Courts, a 
contract for sale of real property makes 
the purchaser the owner in equity ofthe 
estate, and from this principle it follows that, 
where the rights as to payment of interest on 
the purchase-money are not regulated by 
the terms of the contract, the purchaser 
is deemed to be entitled to the rents and 
profits of the property, as from the time 
when he did take, or could safely have taken, 
possession; and interest on the purchase- 
money runs in favour of the vendor from 
that time. It has been pointed ont to their 
Lordships that the underlying principle, 
upon which this rule depends, has no 
application to the sale of real estate in Lower 
Burma, since by section 64 of the Transfer of 
Property Act, 1882 (a Statutemade applicable 
to Lower Burma), it is expressly provided 
that such a contract creates no interest 
in or charge upon the land. If, therefore, 
the contract was silent in dealing with the 
question ofinterest, their Lordships think that 
the appellant would have strong ground for 
contending that the reasoning in the Court 
of Appeal could not be supported. Ib is 
an unfortunate fact that this argument 
never appears to have been raised at any 
earlier stage of these proceedings; and their 
Lordships have not, therefore, the advantage 
of the opinion of the learned Judges of 
the Appellate Division upon this point. 
But the matter need not be pursued 
because, in their Lordships’ opinion, apart 
altogether from this consideration, upon 
the true construction of the contract the 


appellant must succeed. At the date 
when the contract was executed a valid 
legal mortgage was on foot, containing 


an express covenant for payment of the 


Rs. 50,000 and interest until the debt 
was discharged. The money was due 
when the contract was made, and the 


contract opens with the request for three 
months’ further time for payment of the 
“interest due thereon” In this connection, 
it is clear that the “interest due thereon” 


‘is the interest payable under the mortgage- 


deed up to the time, whatever it may be “< 
on or before the 6th July 1906, when the 
Rs. 50,000 might be paid. On failing to 
pay at the date, the agreement became | 
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operative for sale of the land, and the 
final words, in their Lordships’ view, 
which provided for deduction from the 
purchase price of the Rs. 50,009 “and all 
interest due thereon,” mean that this 
deduction should be made at the time 
when the balance is to be paid and this 
would be the completion of the contract. 
The mere fact that the phrase “interest 
due thereon” occurs twice in the contract 
does not involve the conclusion that the 
date up to which interest is to be calenlated 


is the same on both oeeasions, but when 


once if is accepted that the dates are 


. different all difficulty disappears, since it 


“purchaser, which is 


then follows that interest is by agreement 
continuing to run on the principal money. 
This interest is that reserved under the 
mortgage-deed, and it must continue to 
run until the debt is discharged, which 
oan only be when the balance is struck 
and paid. If, therefore, possession had not 
been taken by the purchaser, and no 
default could be attributed to him, the 
interest would have gone on until the 
transfer was executed, but it appears that 
he has been put into possession under the 
contract, and, of course, he could not both 
retain the rents and receive the interest. 
The order, therefore, of the Registrar was 
quite right in allowing interest up to, 


. but not beyond, the date when he took 
- possession, 


Counsel for the respondents 


has urged 


‘that, by virtue of the contract, the mort- 


gage was ended, since a mortgagee who 
has contracted -to buy the equity of 
redemption stands in the position of a 
inconsistent with that 


of a mortgagee. But, whatever might result 


from such argument, where the rights of 


the parties were entirely untouched by the 
terms of the contract, such consideration 


cannot apply where the contract has itself | 


provided what the rights are -to be. 


This, 
in their Lordships’ opinion, 


is what the 


‘gontract did and they, therefore, yous; that 


2 


the appeal succeeds. 


The order appealed from must, therefore, 
be reversed with costs here and below, 
and the order of the J fudge of first instance 


restored. The respondents will repay any ` 


costs paid to them by the appellant. 
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Their Lordships will humbly advise His 
Majesty accordingly. ` 


Appeal allowed. 


Solicitors for the Appellant: Messrs. 
Arnould & Son. 
Solicitors for Repondenis 


Nos. 2. & 3: 
Messrs. Stoneham F Co. - 





CALCUTTA HIGH COURT, -. 
Roe Nisi No. 433 or 1916. 
November 20, 1916. 
Present:—Mr. Justice N. R. Chatterjea and 

: Mr. Justice Newbould.. 
DAN SUNDAR KARMOKAR— 
PETITIONER 

versus» 


Sheikh LOCHAN —Oprosrre Parry. | 
Occupancy holding, sale of, in emecution of money- 
decree without raiyat’s consent, 
An occupancy holding not transferable by custom 


-or usage cannot be sold in execution of a money- 


decree when the raiyat objects to the sale. 
Narayani v. Nabin Chandra Chowdhari, 36 Ind. 
Cas, 803; 210. W. N. 403, followed. 


Rule against the order of the Court of 


i the District Judge, Dacca. 


Babus Sorendra Ohandra Sen and Prakash 
Chandra Pakrast, for the Petitioner. 

JUDGMENT.—We are of opinion that 
the learned Subordinate Judge is right in 
holding that an occupancy. holding not 
transferable by custom or usage cannot be 
“gold in execution of a money-decree when 


the raiyat objects to the sale. The same 
‘view was taken in an unreported case, 
`- Appeal from Order No. 412 of .1915 


[Narayani v. Nabin Chandra Chowdhart (i)]; 


“and we see no reason to differ from. the 


view taken in that case. The Rule is 
accordingly discharged. : z 
Rule discharged. 


(1) 36 Ind, Cas. 803; 21 C. W. N. 403. 
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RAM PARSHAD V. UNION BANE, INDIA, 


PUNJAB CHIEF COURT. 
MiISOELLANEOUS Civit Apreat No. 2680 
or 1916, 

November 1, 1916, 
Present:—Mr. Justice Shadi Lal. 
RAM PARSHAD KHANNA— 
APPELLANT 
VeTSUS 
Tas UNION BANK or INDIA IN 
LIQUIDATION, THROUGH B. G. Panpya, 


Lig01DATOR, AND ANOTHER— RESPONDENTS. 

Companies Act (VII of 1918), s. 203 (8)—Winding- 
up, voluntary—Extraordinary resolution—Omission to 

. state company's inability to carry on business, effect of — 
Supervision order—Appeal - Objection not raised in 
Court of first instance. “ 

If an irregularity in passing an extraordinary 
resolution, under section 203 (8) of the Companics 
Act; directing a voluntary winding-up of the company, 
is discovered after the supervision order has been 
made, the order may be discharged on application to 
the Court of Appel], and the time for making the 
appeal may, if necessary, be extended. [p. 943, col. 2.] 

Manchester Economic Building Society, In ve, (188%) 
24 Ch. D 488; 3 L. J. Ch. 115; 49 L. T. 7938; 32 W. R. 
325, relied upon, : 

The omission to state in au extraordinary 
resolucion passed under section 203 (3) of the Com- 
panies Aci that the company cannot by reason of its 
liabilities continue its business and that it is advisable 
to wind up the samo isa fatal defects "p.948, col. 2.] 

Bridport Old Brewery Qo., In re, (1867) 2 Ch. 191; 15 
L. T. 648: 15 W. R. 291; Stone v. City and County Bank, 
(1877) 8 C. P. D. 282; 47 L. J. C. P. 681; 38 L. T. 9; 
Silkstone Fall Colliery Co., In re, (1875) 1 Ch. D. 38; 
34 L. T. 46; National Savings Bank Association, In re, 
(1866) 1 Ch. 547; 35 L. 3.-Ch. 808; 12 Jur. (x. s.) 697; 
15 L. T, 127; 14 W. R. 1005, relied upon. 


Miscellaneous first appeal from the order 
of the District Judge, Delhi, dated the 4th 
September 1916, accepting the respondents’ 
application for winding-up of the Union 
‘Bank of India, Limited, Delhi, to continue 
under the supervision of the Court. 


Rai Sahib Lala Moti Sagar, for the Appel- 
| lant. : 
Mr. Jai Gopal Sethi, for the Respondents, 


JUDGMENT.—The appellant contests 
the validity of the extraordinary resolution 
passed by the company on the 4th of October 
1914 with respect to the voluntary wind- 
ing up thereof and contends that if that 
resolution is bad in law, the order of the 
lower Court directing that the voluntary 
winding-up shall continue subject to the 
supervision of the. Court cannot be sustain- 
ed. Now it appears that the objection was 
ot raised in the Gourt of first instance, but 
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it has been laid down in Manchester Economic 
Building Society, In re (1) that if the ir- 
regularity in passing the resolution is dis- 
covered after the supervision order has been 
made, the order may be discharged on appli- 
eation to the Court of Appeal and the time 
for making the appeal may, if nezessary, be 
extended. There can, therefore, be no doubt 
that the appellant is not precluded from 
shewing that the aforesaid resolation did not 
comply with the provisions of law. 

Section 203 of the Indian Companies Act 
prescribes inter alia that a company may be 
wound up voluntarily, if it resolve by 
extraordinary resolution to the effect that 
it cannot by reason of its liabilities continue 
its business and that it is advisable to wind 
up. Now the extraordinary resolution 
passed on the 4th of October 1914 simply 
states that the company be wound up 
voluntarily and neither the resolution itself, 
nor the notice convening the meeting, states 
that the company cannot by reason of its 
liabilities continue its business and that it 
is advisable to wind up the same. This 
defect seems to be fatal, vide Bridport Old 
Brewery Co , In re (2), Stone v. City and County 
Bank (3), Silkstone Fall Colliery Co., Jn re 
National Savings Bank Association, In re 
5). 
In view of this flaw, and considering that 
both the parties before me express a desire 
that the company be wound up by the 
Court, [ set aside the supervision order 
and direct that the Union Bank of India, 
Limited, Delhi, be wound up compulsorily, 
and that B. G. Pandya bg appointed the 
liquidator thereof. He should furnish 
security in such sum as the District Judge, 
in view of the amount already received 
or to be received by him, may prescribe. 
The accounts shewing the realizations and 
disbursements made by the voluntary liqui- 
dator should be serutinized by the District 
Judge and if it is found that the liquidator 
has been guilty of misconduct in the dis- 
charge of his duties, the learned Judge may 


(1) (1888) 24 Ch, D. 488; 53 L J. Ch. £15; 49 L. T. 
793: 32 W, R. 325. 

(2) (1867) 2 Ch. 191; 15 L. 1, 643; 15 W, R, 291, 

(8) (1877) 3 O. P. D. 282; 47 L. J.C. P. 651; 38 L, 

9. 


T. 9. 
(4) (1875) 1 Oh. D. 38; 34 L. T.46. 


(5) (1866) 1 Ch. 547; 35 L. J. Ch. 808; 12 Jur, 
(N. s.) 697; 15 L. T. 127; 14 W. R, 1005. 
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remove him and appoint another suitable 
person in his place. T direct all subsequent 
proceedings to be had in the Court of the 
District Judge, Delhi. 

The appeal is accepted pro tanto and’ the 
parties are directed to bear their own costs 
in this Court. 

Appeal allowed. 





COURT OF THE FINANCIAL COMMIS- 
SIONER, PUNJAB, 
Revenve Revision No. 139 or 1915-16. 
August 9, 1916. 
Present:—Mr. Fagan, F. C. 
LABHU—LanpLorp— PETITIONER 
TETSuUS 
HAMIRA—OCCUPANCY-TENANT 
AND 


BHOLA—LANDLORD- RESPONDENTS. 

Punjab Tenancy Act (XVI of 1887), s. 58, sub-ss. 
(3), (5)—Occupancy tenant, whether can with. 
draw from proceeding after causing notice to be served 
on landlord, 

The terms of sub-section (8) of section 53 of the 
Punjab Tenancy Act do not deprive an occupancy 
tenant of a locus pænitentiæ, and it is open to him to 
withdraw from the proceedings at any time prior 
to the completion of the purchase by the landlord 
as determined by sub-section (5). 


Case forwarded by the Commissioner, 
Jnllundur, on the 2nd March 1916. 

ORDER.—The respondents are occupancy 
tenants under section 5 of the Punjab 
Tenancy Act. The Commissioner’s view, 
expressed in his order of 29th March 1916, 
as I understand it, is that the landlord, 
after service on him of a notice under 
section 53 (2), has in virtue of section 53 (3) 
avested right topurchasethe occupancy tenure, 
which cannot be defeated or determined by the 
tenant withdrawing from or abandoning 
his intention to transfer, as he appears 
to have done in this case on 21st Novem- 
ber 1913. After full consideration I do 
not think that such an interpretation can 
be placed on the words “may claim” in 
section 53 (3). To do so would be 
equivalent to holding that an occupancy 
tenant under section 5 cannot take the 
steps required by section 53 towards 
making a temporary alienation of his 
occupancy rights without running inevit- 
ably the risk of having those rights ex- 
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tinguished zn toto and in perpetuity by the 
action of the landlord. I do not think 
that this can have been the intention of 
the Legislature, especially in view of the 
fact that if the occupancy tenant under 
section 5 chooses to effect a mortgage 
otherwise than after observance of the require- 
ments of section 58, the only result 
would be that the mortgage could be set 
aside under section 60 on the suit of the 
landlord without forfeiture or extinction 
of the oseupancy rights. He would thus 
be in a better position than the tenant who 
obeyed the Jaw, as laid down in section 
53, if the interpretation from which I 
dissent is to be accepted. Again the 
procedure prescribed in section 56 for occu- 
pansy tenants other than those under section 
5, who may desire to transfer their rights, 
involves no such risk as ander the above 
interpretation attaghes to the occupancy 
tenant under section 5. I hold, therefore, 
that the terms of section 53 (3) do not 
deprive the occupancy tenant of a locus 
penttentiz and that it is open to him to 
withdraw from the proceedings at any 
time prior to the completion of the pur- 
chase as determined by section 53 (5). 16 
appears that, as already remarked, the 
occupancy tenant Hamira did in fact 
withdraw on 21st November 1913 and the 
Assistant Collector then quite correctly 
filed the case. The Collector re-opened it 
on appeal,apparently at the instance of one of 
the landlords who had not agreed to the 
stoppage of proceedings. Asa matter of fact 
no consent on his part was necessary.. Under 
the circumstances the correct order for. 
me to pass is to set asideall proceedings 
after 2ist November 1913 and I, therefore, 
direct accordingly. The order of the 
Assistant Collector dated 5th August 1915 
is clearly quite incorrect and quite in- 
applicable tothe case. If the oscupancy 
tenant does not withdraw, the landlords are 
entitled to purchase at the price fixed 
and cannot be put off with a mortgage 
of the occupancy rights. It is fair that 
the present petitioner should pay all costs 
incurred by the. occupancy tenant after 
2lst November 1913. Order accordingly. 


Proceedings set aside, 
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FATEH CHAND t, EMPEROR. 


CALCUTTA HIGH COURT. 
FULL BENCH. 


REFERENCE IN APPLICATION FOR REVIEW UNDER 
Ciavse 26 or TAR Letrers Patent. 
August 29, 1916. 

Present: -—Sir Lancelot Sanderson, KT., 
Chief Justice, Justice Sir Asutosh Mookerjee, 
Kr., Mr. Justice Fletcher, Mr. Justice 
Teunon and Mr. Justice Chaudhuri. 
FATEH CHAND AGARWALLA— 
AccosEeD-—PETITIONER 
versus 


EMPEROR—Prosecotor—Oprosite Party. 
Criminal Procedure Code (Act V of 1898), ss. 297, 
537— Charge to * Jury—-Misdirection, non-direction, 
whether amounts to—-Letters Patent, cls, 25, 26—Review 
by High Court—High Court, powers of-—Penal Code 
(Act XLV of 1860), ss. 243, 27-—-Fraudulent possession 
of counterfeit coin—Possession of serrant, when becomes 
possession of master— “Possession” and “become 
possessed,” distinctiorl between—Knowledge—Prosecution, 
duty of—Judge, statement of, as to what took place 
before him, whether conclusive. 


Per Cxriam —In a trial undor section 248, Indian 
Penal Code, the Jury should be directed to come to 
a decision, (1) whether the counterfeit coins were in 
the possession of the accused, or in the possession 
of his clerk or servant on behalf of the accused, (2) 
if they were in the possession of the acoused, whether 
he knew at the time, when he became so possessed 
of them, that the coins were counterfeit, and (3) if 
they were in the possession of the clerk or servant 
on behalf of the accused, whether at the time the 
clerk or servant on behalf of the uccused became 
possessed of the counterfeit coins, the accused himself 
knew that they were counterfeit. [p. 948, ccl. 2; p. 
951, col. 1; p. 957, cols. 1 & 2.] 


Per Sanderson, C. J.—To constitute an offence under 
section 248, Indian Penal Code, it must be proved:— 

(1) that the accused was in possession of the coin, 
. (2) that the coin was counterfeit of the King’ 
coin, $ 

(3) that the accused was in such possession fraudu- 
lently or with intent to defraud, and 

(4) that at the time he -became possessed of such 
ea coin, he knew it to be counterfeit. [p. 948, 
col. 1. 


Per Mookerjee, J.—The term ‘possession’ as used in 
section 248, Indian Penal Code, has to be interpreted 
in the light of section 27, which by virtue of section 
7 ia applicable wherever the term is used in the Code. 
[p. 950, col. 1.] ` 


Anaccused charged under section 243 may be 
proved to bein possession within the meaning of 
that section, if he is in possession in either of two 
modes, namely, (a) he may be in possession of the 
coin himself, or (6) he may be in possession, because 
his wifo, clerk or servan is in possession of the coit 
on his account. Whichever mode of possession is 
kad . 
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established, it is essential to prove that at the time 
the accused became possessed of the coin, he knew 
it to be counterfeit. [p. 950, col. L] 


Non-directiou merely is not misdirection, and those 
who allege misdirection must show that something 
wrong was said, or that something was said which 
would make wrong that which was left to be under- 
stood. [p. 951, col, 2.] 

Rex.v. Stoddart, (1907) 2 Cr. App. Rep. 217 at p. 
246; 73 J. P. 348; 53 S. J. 578; 25 T. L. B. 612, follow- 
ed. 

Whena point or points of law have been reserved 
or have been certified by the Advocate-General as 
erroneously decided or as worthy of further con- 
sideration under clauses 25 and 26 of the Letters 
Patent, and the High Court on review holds on the 
point of law in favour of the accused, it is competent 
to it to consider the whole case on the evidence and 
to oe such sentence as shal] seem right. [p.952, 
ool. 1. 

Subrahmania y. King-Emperor, 26 M. Pl; 11M. L. 
J. 233; 3 Bom. L. R. 540; 28 I. A. 257; 50, W. N. 866; 
2 Weir. 271; Reg. v. Navroji Dadabhai, 9 B. H. 0. 
R. 358; Imperatriv v. Pitamber Jina, 2 B. 61; 1 Ind. 
Dec. (N. s.) 489; Queen v. Hurribole Chunder Ghose, 
10. 207; 25 W. R. Cr. 36; 1 Ind. Dec. (N. s.) 182 and 
Queen-Empress v. O'Hara, 17 C. 642; 8 Ind, Dec, (N. 8.) 
967, referred to. 

Obiter dicta.—Section 537, Crimiual Procedure 
Code, has no application to a case reviewed under 
clause 26 of the Letters Patent. [p. 951, col, 2.] 


The duty of the prosecution is, not to secure a 
conviction, but to assist the Court in arriving at the 
truth, and for that purpose to place before the Court 
Fi the material evidence at its disposal. [p. 934, col. 
i. 

Ram Ranjan Roy v, Emperor, 27 Iud. Cas. 664; 19 
C. W. N. 28; 42 C. 422; 16 Cr. L. J. 170; Amritalal 
Hazra v. Emperor, 29 Ind. Cas. 618; 21 C. L. J. 331; 
19 C. W. N 676: 16 Cr. L. J. 497; 42 C. 957 and Em- 
peror v. Nogendra Nath Gupta, 30 Ind. Cas. 128; 21 
C. L. J. 898; 19 C. W. N. 923; 16 Cr. L. J. 576, referred 
to. 

The statement of the Judge who presides at a trial 
as to what actually took place before him is con- 
clusive. [p. 951, col, 1.] 

Emperor v, Upendra Nath Das, 30 Ind. Cas, 113; 2L 
O. L. J. 377; 19 0. W. N. 658; 16 Cr. L. J. 561, referred 
to. 

Per Chaudhuri, J.—‘‘Possession” involves the idea 
of proprietorship, the right to exercise power or 
control over the thing possessed—aninwus sibi pabendi, 
“Becoming possessed” of property involves the 
eae to possess-—aninus possidendi. [p. 959, col. 
2. 

A master becomes possessed, when he personally 
takes possession on his own account, or when he 
authorises the servant to take a thing for him, for 
his benefit or on his account, or when he consents to 
or sanctions the retention of the thing by the servant 
or knowingly allows the servant to retain it in 
custody for him. If there be prior authority to tho 
servant, or arrangement with him to receive, the 
time when the servant receives is the timo when the 
master becomes possessed. In other eases, the Lin 
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when the master comes to kmow or consents or allows 
the thing to remain with the servant, is the time 
when he becomes possessed. [p. 959, col. 2.) 


Smith v. Webb, (1896) 12 T. L. B. 450; Queen 
v. Sheo Bux, 3 N. W. P. H. C.R. 150; Proceedings 
22nd December 1866, 3 M. H.-C. R. Appendix xi; and 
Poulton v. London and South Western Railway Com- 
pany, (1867) 2 Q. B. 534; 8 B. & S. 615; 36 L. J. Q. B. 
294; 17 L. T. 11; 16 W. R. 309, referred to. 


Mr. Norton (with him Messrs. A. P. Sen; 
D. N, Bose and B. N. Ghose), for the Accused. 


_ Mr, B.O. Mitter (Standing Counsel), for the 
Crown. 
JUDGMENT. 


> Sanpzrson, C. J.—In this case the charge 
against the accused was as follows:— That 
he the said “Fateh Chand Agarwalla on or 
about the 26th day of November in the 
year, of.our Lord 1915 in Calcutta aforesaid, 
"fraudulently or with intent that fraud bight 
be committed, had in his possession certain 
‘counterfeit coins, that is to say, 160 counterfeit 
rupees, beiog counterfeit of the King’s coin, 
-having known at the time when be became 
possessed of them that they were counterfeit, 
and thereby he the said Fateh Chand Agar- 
walla committed an offence punishable under 
section 243 of the Indian Penal Code, 


Secondly, that he the said Fateh Chand 
"Agarwalla ¿at ‘or. about:the time and in the 
place ‘aforesaid, fraudulently or. with ~ intent 


“that fraud might be committed, had in his 
possession certain counterfeit coins, that is 
. to say, 3 counterfeit rupees, being counterfeit - 


"of the King’s coin, having known at the 


time when he became possessed of them that 
they ‘were counterfeit, and thereby he the 
‘said Fateh Chand ' Agarwalla committed an 


‘offence punishable under section 243 of the 
| Indian Penal Code. 


He was tried at the Criminal Sessions 


of this Court; the Jury by an unanimous 


:verdist convicted him of both charges and 
he was sentenced to a term of imprisonment. 
‘A representation was: made to the Advocate- 
General, who gave a certificate under Clause 
26 of the Letters Patent to the effect that 
the question whether the direction to the 
Jury’ was right in law and whether certain 
alleged omissions to direct the Jury do not 
amount to a misdirestion, should be further 
considered by the High Court, and con- 
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sequently thé -petition to this Court was 
presented. 


The accused had a place of business at 
24 Armenian Street, Caleutta, and the case 
for the prosecution was that the Police in 
consequence of certain information went, on 
the 26th November 1915, to the shop of 
one Soniram in Machua Bazar and searched 
it. They found in Soniram’s shop 31 coun- 
terfeit rupees, dated 1898, In consequence 
of information received from Soniram the 
Police proceeded to the shop of the accused, 
24 Armenian Street, and arrived there bet- 
ween 10-30 2. ma. and kl p.m. on the same 
evening. The accused, one Gungasehai, who 
was alleged to be the cashier of the accused, 
and another man named Choteylal, who was 
alleged to be connected with the business, 
were present on the premises. 


The evidence of* the Police officer was 
that in response to a request by him, the 
aceused opened the safe which was locked, 
and the key of which was produced by the 


accused. In thesafe were found - 
15 G. C. Notes of Rs. 10 each. 
1 33 ” 19 EEI 2 
d oy os » 100 „ 
1. $ » 1000 ,, 


‘and 497 "rupees; these rupees were in a | bag 
inside the safe. 


The officer sorted - theii and found | “that 
160 were counterfeit coins, dated: 1898, In 
‘a wooden box which was also inside the 
safe, there were 40 rupees, 3 of which 
were counterfeit coins dated 1901. These 
three , counterfeit coins were not mixed up 


“with the other coins in the box. 


The coins were produced; the 160 coun- 
terfeit coins of 1898 appeared to be new 
and were obviously made from the same 
die, and on comparison with the false coins 


“taken from Soniram’s shop, were found to 


be similar to them. 
The accused was arrested. Before the 


-arrest, according to the Police officer’s evi- 


dence, he was asked for an explanation; 


_he gave one; thereupon the Police officers 


proceeded to Strand Read, and searched the 

house of a Muhammadan, whe was afterwards . 

arrested at Dacca; nothing was found at 
e z . 
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the -house of the Muhammadan: the accused 
also referred the Police officers to Soniram. 
The case of the accused, to support 
which Gungasahai and Choteylal were called 
as witnesses, was that Gungasahai was the 
cashier, who used to receive the money in 
the ordinary course of business, and that 
the daily receipts varied from Re. 2,000 to 
Rs., 5,000 a day. That when the Police 
came to the shop on the 26th November 
1915, Gungasahai had the key of’ the safe, 
and that he was asked by the aceused for 
the key, and that he gave it to the accused. 
The case for the defence further was, that 
Gungasahai must haye received the 160 
counterfeit rupees, tHat he did not know 
they were counterfeit, and it was suggest- 
ed that the counterfeit money had been 
received that very day and that it might 
- have been included in a payment of cash, 
Rs, 222, which Soniram had made that day. 
Although there were ofly two payments 
of cash, of-larger amount than Rs. 160, 
received on that day, wis, oneof Rs. 240 
“from other business premises of the accused, 
and one of Rs. 222 from Soniram, and al- 
though the counterfeit coins were all obvious- 
ly new and bright coins and, therefore, likely 
to attract attention,, Gungasahai said, he 
sould” not make any suggestion from which 
party the coins came, 

The first and main ground, of the alleged 
misdirection was- the direction given by the 
learned Judge to the Jury as to the construc- 
tion of section 243, Indian Penal Code, under 
which the charge was brought: secondly, 
it was contended in argument that the learned 
Judge should bave directed the Jury that 
there was no evidence (a) to shew when, if 
ever, the counterfeit coins came into the 
actual possession of the accused, (b) to show 
that the accused bad knowledge of the 
spurious character of the coins either when 

` they were received by his servant, or at any 
time before the Police raid. 


With regard to the construction of the 
section, the passage of the summing up 
which was laid before the Advocate-General, 
and upon which the certificate was based, 
was taken from learned Counsel’s notes; but 
admittedly it did not represent a full or com- 
plete statement of the learned Judge’s charge 
on this point. It was as follows:— ‘Counsel 
for the defence put too narrow a construc- 
ed . 
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_ tion on section 243, Indian Penal Code, when 


he said that the accused must have knowledge 
at the time when he became possessed of the 
coins. Knowledge that the coins were counter- 
feit at the time when he became possessed of 
the coins was not necessary. It is enough if 
the accused subsequently became aware of 
the spurious nature of the coins.” 

The learned Judge has supplied the Court 
and the parties with a memorandum of his 
summing up made for the purpose of this 
appeal from his recollection and the notes 
which he used for his summing up, and it 
is upon the summing upas shown in the 
memorandum that the case was argued by 
both sides. 

The learned Judge first dealt with the 
question of fraudulent intent, then with 
possession, in which connection he drew the 
attention of the Jury to section 27 of the 
Indian Penal Code and pointed out “that the 
law made possession of the servant on account 
of his master the possession of the master. 
The question of possession, therefore, was free 
from difficulty.” 


-He then dealt with the question of know- 
ledge, and after pointing out that it must be 
the personal knowledge of the accused, and 
that the knowledge of the servant would not 
be sufficient, he directed the Jury that they 
had to decide two matters in this connection: — 
(1) Had the accused knowledge that he was 
possessed of counterfeit coin? (2) If be had 
knowledge, did he intend frandulent use and, 
if so, at what time did he so intend? 

After dealing with the first point and 
telling the Jury that they had to find 
on the evidence whether the accused had 
actual knowledge or not, he then proceeded to 
direct the Jury as to the time of knowledge 
in connection with intentionas follows:— 

“The next> point was about the time 
of knowledge in connection with intention. 
The section says ‘having known at the time 


when he became possessed of it. I thought 
that Counsel for the defence had put too 
narrow a construction upon it. I was of 


opinion that it referred to thetime of conscious 
possession so far as the accused was concerned, 
that it need not be the time when the servant 
received the money. I thought that it refer- 
red to the time when the master came to 
know that the coinhad been received. The 
point to consider was, had the accused 
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fraudulent intention at that point of time 
when he became aware of the possession, became 
conscious of the possession or had knowledge 
of it. Such knowledge need not be con- 
temporaneous with the receipt of the coin if 
the accused did not receive the money, but 
some one else had received it on his behalf, 
So to construe would be to restrict the scope 
of the section. The essential point was, was 
the accused fraudulently, or with fraudulent 
intention, in possession, having known, at the 
time he became aware of the possession, that coin 
was counterfeit. That was, I thought, the 
meaning of the section. The man may not 
have been present when his servant received 
it. There was ro evidence in this case that 
he was. I cantioned them more than once 
that the servant’s knowledge, if any, could 
not be attributed to the master. I also told 
them that possession involved the idea of 
` retention. They had also to consider whe- 
ther the money was kept in possession with a 
fraudulent intention, and was such intention 
formed at the time when thefact of posses- 
sion became known to the accused, if he came to 
know it atall. lexplained why I thought 
the section difficult to apply.” 

Tagree with the learned Judge that this 
section is one which it is difficult to apply, 
but with great deference to him, I do not 
think that the construction which he placed 
upon the section, as ivcdicated in his samming 
up, is correct. 

To constitute an offence under this section, 
(1) it must be proved that the accused was 
in possession of the coin, 


(2) that the coin was counterfeit of the 
King’s coin, ° 

(3) that the accused was in such possession 
fraudulently or with intent to defraud, . 

(4) that at the time he became possessed 
of such counterfeit coin, he knew it to be 
counterfeit, 


Section 27 of the Indian Penal Code 
provides that when property is in the posses- 
-sion of a person’s wife, clerk, or servant on 
account of that persoo, it is in that person’s 
posséssion within the meaning of this Code, 
and by section 7 of the Indian Penal Code, it 
is enacted thatevery expression, which is ex- 
plained in any part of this Code, is used in 
every part of this Code in conformity with 
the explanation, 
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Consequently section 243 must be read in 
view of these two sections, and therefore, two 
kinds of possession may have to be considered 
in connection with a case under this section, 
tiz.,the possession of the accused person 
himself and the possession of an accused 
person’s wife, clerk or servant on account 
of that person. 

In the case now before us it was alleged by 
the defence that the counterfeit coins must 
have been received in the first instance by 
the servant of the accused, viz., Gangasahai, 
and that they remained in his possession; on 
the other hand it was urged for the prosecn- 
tion that the counterfeit coin was found in 
the locked safe of the accused; that the 
accused kept the key and the number of 
counterfeit coins was large and that from such 
facts it was only reasonable to suppose that 
the accused was in possession of the coins 
and that he must have known when -he 
became possessed of them that they were 
counterfeit. Having regard to the facts and 
the contentions on this part of the case, in my , 
judgment a direction should have been given 
to the Jury to the effect that they should 
come to a decision (|) whether the counterfeit 
coins were in the possession of the accused, 
or in the possession of his clerk or servant 
on behalf of the accused: and second,if they 
came to the conclusion thatthe soins were 
in the possession of the accused, they would 
then have to decide whether he knew, at the 
time when he became so possessed of them, 
that the coins were counterfeit: third, if they 
came to the conclusion that the coins were 


“in the possession of the clerk or servant on 


behalf of the accused, they would then have 
to decide whether at thetime the clerk or 
servant on behalf of the aceused became pos- 
sessed of the counterfeit coins, the accused 
himself knew that they were counterfeit. I do 
not find that these questions were put either. 
directly or indirectly to the Jury; on the 
contrary the Jury’s attention was directed toa 
question which was said to be the essential 
question, tiz, whether “the accused was 
fraudulently, or with fraudulent intention, - 
in possession, having known at the time 
he became aware of the possession that the 
coin was counterfeit.’ ‘his was in my 
judgment not a correct direction, and for 
the reasons given above:. and while agreeing 
with the learned Judge that the section 
Py e 
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is a difficult one to apply, I must with 
deference differ from him on the point of 
construction. In view of the above con- 
clusion it is not unecessary to give any 
opinion as to the second contention as to 
the alleged omission of the learned Judge 
to direct the Jury. It was also urged 
during the course of the argument that 
the learned Judge ought not to have left 
the case to the Jury at all, as there was 
no evidence on which the charge could be 
supported. 

I do not think this really was open 
to the learned Counsel for the accused in 
view of the terms 6f the certificate of 
the Advocate-General; but even if it was 
open for argument, in my judgment there 
was evidence which the learned Judge was 
bound to leave to the Jury in support of 
the charge. $ 

In view, however, of *the fact that I 
think there was a misdirection, as already 
indicated, in a part of the summing up, 
which related to a material and essential 
element of the charge, 1 think the con- 
viction should be set aside. I do not 
think the facts are so clear that we 
should be justified in saying that the mis- 
direction has not in fact occasioned a failure 
of justice, 


In my judgment, therefore, the conviction 
should be set aside. 

MOOKERJEE, J.—This is an application for 
review of a criminal case on the certificate 
of the Advocate-General under clause 26 
of the Letters Patent. The petitioner Fateh 
Qhand Agarwalla was tried at the third 
Criminal Sessions of this year on a charge 
of offences punishable under section 243 
of the Indian Penal Code, and, on the 
unanimous verdict of the Jury, was con- 
victed and sentenced to undergo rigorous 
imprisonment. The accused then applied 
to the Advocate-General and obtained a 
certificate that “in his judgment, whether 
the direction to the Jury (hereinbefore 
specified) was right in law and_ whether 
the alleged omissions to direct the Jury 
do not in law amount to a misdirection 
should be further considered by the High 
Court.” To determine the points of law 
certified by the Advocate-General, it is 
necessary to give a brief outline of the history 
of the trial, . 
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The accused is the- owner of two flour 
the other 
in Hanspukur Road, and carries on con- 
siderable business, On the 26th November 
1915, Purnachandra Lahiri, Assistant Com- 
missioner of Police, received information 
that thera were counterfeit coins in .the 
shop of one Soniram Agarwalla in Machua 
Bazar Street. Lahiri searched the shop 
that very day, and found 31 spurious coins 
which bore the year 1898. Soniram gave 
him certain information, and he raided the 
shop of the accused in Armenian Street 
late in the evening between 10-30 and il 
P. M. The case for the prosecution is that 
they found in an iron safe (the key of 
which was produced by the accused) 160 
counterfeit coins (1895) similar to the 31 
coins found in the shop of Soniram. The 
Police further found 3 counterfeit coins, 
which bore the year 1901, in a wooden 
box inside the safe. The 160 coins were 
found ina bag mixed up with 337 genuine 
rupees. Inside the safe, there were also 
37 genuine rupees and currency notes to 
the extent of Rs. 1,555. The Police took 
charge of the currency notes (Rs. 1,555), 
the genuine coins (Rs. 374), and the 
courterfeit coins (Rs. 163). At the time 
of the search, there were present in 
the shop, besides the accused, one Gunga- 
sahai, alleged to be his cashier, and another 
man namad Choteylal, said to be his partner 
in the Electric Flour Mill. The case for 
the defence was that his cashier receives, 
as a rule, all moneys paid into the shop, 
thaton the day of the incident Gungasahai 
was the cashier, that he himself did not 
receive the counterfeit coins, that if was 
quite likely that the coins were included 
in a payment of Rs, 222 made on that 
date by Soniram for goods supplied on 
the 23rd November, and that, as payments 
had been made by other persons also on 
the same date, it was impossible to state 
with certainty how or from whom the 
spurious rupees were received. In support 
of the defence, both Gungasahai and Choteylal 
were examined, and what purported to be 
the account books of the firm were also 
produced. Jn these circumstances, the 
question arises, whether there was an error 
of law in the charge to the Jury. 


Section 243 of the Indian Penal Code is in 
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these terms: . “Whoever fraudulently or with 
intent that fraud may be committed is in 
possession of counterfeit coin which is a 
counterfeit of the Queen’s coin having known 
at. the time when he became possessed of it 
thatit was counterfeit, shall be punished with 
imprisonment of either deseription for a 
term which may extend to seven years and 
shall also be liable to fine.” 


To establish that the aceused has eom- 
mitted an offence under this section it must 
be proved, 

(1) that the coin in question is a counterfeit 
of the Queen's coin; j 

(2) that the accused was in possession 
of it; 

(3) that he was in possession thereof 
fraudulently (tbat is, with intent to 
defraud, or with intent thatfraud might 
be committed); 

(4) that at the time that he became 
so possessed thereof, he knew it to be 
counterfeit. The term “possession” has to 
be interpreted in the light of section 27, 
which by virtue of section 7 is applicable 
wherever the term is used in the Code. 
Section 27, which abolishes the distinction 
recognised in English Law between pos- 
session and custody, provides as follows: 


“When property is in the possession of 
a person’s wife, clerk or servant, on 
account of that person, it is in that person’s 
possession within the meaning of this 
Code.” ji : 

Consequently, an accused charged under 
section 243 may be proved to be in pos- 
session within” the meaning of that section, 
if he is in possession in either of two modes, 
namely, (a) he may be in possession of the 
coin himself, or (b) he may be in possession, 
because his wife, clerk or servant is in pos- 
session of the coin on his account. It is 
plain that whichever mode cf possession is 
established, ib is essential to prove that 
at the time the accused besame possessed of 
the coin, he knew it to be counterfeit. The 
vital point of the matter, then, is to determine 
the precise moment when the accused be- 
comes possessed of the coin in either of the 

. two modes whereby possession may be 
acquired. Ifthe coin is delivered directly into 
the hands of the accused, there is no room for 
controversy that he does, at that moment, 
“become possessed of it, and, in such a sase, 
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it is necessary to establish that the dceused 
knows that.the coin is counterfeit when 
it is so delivered to him. When, however, 
the coin is delivered to the wife, clerk 
or servant..of the accused, a different ques- 
tion arises, a. question which may be by 
no means easy of solution in the cireum- 
stances of a particular case. Possession of 
property by the wife, clerk or servant of 
a person is, under section 27, his posses- 
sion, only if the possession is on his account, 
Consequently, when a spurious coin is 
delivered to the wife, clerk or seryant of 
a person, it does not necessarily follow 
that he is in possession from that moment; 
it must further be shown that the person 
to whom it has been delivered possesses it 
on his account. Questions of extreme 
nicety may, in this connection, arise on the 
facts of some cases, as may be seen from 
the decisions in Reg. v. Boober (1) and Anglo- 
American Oil Oo. v. Manning (2). There 
may, on the other hand, arise obviously 
simple cases, as in Reg. v. Weeks (3). For 
example, A asks a coiner, B, to supply him 
with 100 spurious coins and instructs him to 
leave them with his servant if he is not at 
home; as soon as the parcel is delivered to 
the servant, A is in possession of the 
coins. On the other hand, suppose B, a 
coiner, delivers to the servant of A, 
without the knowledge of A, a packet of 
spurious coins; it cannot be said that 
A is necessarily in possession of the coins 
from the moment of their delivery to his. 
servant. Consequently, when property is 
in the possession of a servant, it .is 
essential to determine, whether, upon the 
special facts of the case, it can be- said. 
that he is in possession on account of 
his master. This may be answered in 
the affirmative, either because, from the 
very moment when the property comes 
into the possession of the servant, he was 
in possession on behalf of his master, or 
because, though not in possession on his 
behalf at that time, he becomes so possess-. 
ed later on by reason of events subse- 
quent. When this moment of time has 


(1) (1850) 4 Cox. O. C. 272. 

(2) (1908) 1 K. B. 536; TT L. J. K. B. 205; 98 L. T. 
570; 6 L.G . R. 299; 72 J. P. 35; 24 T. L, R. 215. 

(31 (1861) 8 Cox. C C. 455;6l. & C. 18: 30 L. J, M. 
C. 141; 7 Jur, (x. s.) 492; 4 L. T. 373; 9 W. R. 553. 
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been determined, there must be proof that at 
“that moment the "accused had knowledge that 
“the coins are counterfeit. In my opinion, 
the charge in this case should have speci- 
fied: that ‘the first point for the Jury to 
determine was, whether the coins had been 
delivered to the accused himself or to his 
cashier, 
specified that the second point for deter- 
mination by the Jury would depend upon 
‘their view of the’ first question. If they 
found that the coins had been delivered 
‘to the accused himself, they would 
have to determine whether, when he 
received the coins, he knew that they 
were counterfeit; if, on the other hand, 
‘they came to the conclusion that the 
-coins were delivered to the cashier, they 
would have to decide, whether from the 
moment of sugh delivery or only from 4 
later period, the possessjon of the cashier was 
on account of the accused. They would final- 
ly have to decide, whether at the time when 
the cashier could be said to be in possession 
-on“account of his master, the master had 
‘knowledge that the coins were counterfeit. 


After a careful perusal of the notes of 
the charge as drawn up by the learned 
Judge, I regret I cannot see any 


escape from the conclusion that the charge 
involved an error of law, inasmuch as 
it was based on an erroneous view of the 
-requirements of section 243, specially with 
“reference to the element of time when the 
accused must be proved to have known that 
the coins were counterfeit. I may add that 
I have based my conclusion, not upon the 
notes supplied by Counsel, but uponthe notes 
of the learned Judge himself, for, as pointed 
out in a long series of decisions mentioned 
in the case of Emperor v. Upendra Nath Das 
(4), the statement of the Judge who presides 
at the trial as to what actually took place 
before him is conclusive. But though the 


“version of the charge, whereupon the 
‘oertificate of the Advocate-General was 
‘granted, differe in certain respects from 


the substance of the charge as given by 
the learned Judge, the certificate does, in 
‘my opinion, substantially bring out the 
‘question in controversy, and it has 
consequently not been necessary to require 
an amended certificate, as was done in 

(4) 80 Ind. Cas. 113; 21 C.LJ. 877; 19 C.W.N, 653; 
16 Or. L. J. 661, ° 
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the case of Emperor v. Upendra Nath Dae 
(4); there the Court found that the questions 
sought to be raised on review were 
fundamentally different from the points of 
law specified in the certificate of the 
Advocate-General. I desire to add further, 
as the application for review is based on 
allegations of not only erroneous direction 
but also non-direction, that, in my opinion, 
mere non-direetion is not necessarily 
misdirection. The true rule on the subject 
was enunciated by Lord _Alverstone, O. Ja 
in Rea v. Stoddart (5): “It is no misdiros. 
tion not to tell the Jury everything which 
might have been told them. Again, there 
is no misdirection unless the Judge has 
told them something wrong, or unless 
what he has told them would make wrong 
that which he has left them to understand. 
Non-direction merely is not misdirection, 
and those who allege misdirection must 
show that something wrong was said or 
that something was said which would make 
wrong that which was left to be under- 
stood.” 

_ In the view that there was misdirection 
in the charge to the Jury, the ques- 
tion arises, what course should be pursned. 
Reference was made on behalf of the 
Crown to section 537 of the Criminal 
Procedure Code, 1898, which provides that 
no sentence passed by a Court of competent 
jurisdiction shall be reversed or altered 
under Chapter KAWIT (confirmation of 
sentences of death), or on appeal, or 
revision, on account of any misdirection in 
any charge toa Jury, unless such misdirec- 
tion has in fact occasioned a failure of 
justice. But section 537 is clearly of no 
avail, In the first place, ‘the section has 
no application to a case reviewed under 
slanse 26 of the Letters Patent. Tho 
proceeding is not by way of appeal, which 
is expressly excluded by clause 25; nor is 
it in the exercise of revisional jurisdiction, 
which is created by clause 25; and it is 
needless to observe that it does not fall 
within the scope of the chapter which 
deals with the confirmation of sentences 
of death. In the second place, even if 
section 537 had applied, I would not 
hesitate to hold on the facts of this case, 


(5) (1909) 2 Cr, App. Rop: 217 at p. 246; 73 J.P, 
348; 68 $. J, 578; 25 T. L. B. 612. 
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that the misdirection had in fact oesasioned 
failure of justice. We must, consequently, 
consider the scope of the authority of the 
Court under clause 26 of the Letters Patent. 
Mr. Norton contended, on behalf of the 
accused, that if the Court comes to the 
conclusion that the Jury were misdirected, 
there is no option left to the Court but 
to set aside the conviction and acquit the 
accused. In support of this argument, he 
relied upon the decision of the Judicial 
Committee in Subrahmania v. King-Hmperor 
(6). Mr. Mitter, on behalf of the Crown, 
contested the validity of this contention 
as opposed to the settled practice of this 
Court. The question raised, if it were 
res integra, must be deemed not free from 
difficulty. Clauses 25 and 26 make it plain 
that, whena point or points of law have 
been reserved or have been certified by 
the Advocate-General as erroneously decided 
or as worthy of further consideration, the 
Court has full power and authority “to 
review the oase or such part of it as 
may be necessary, and finally determine 
upon such point or points of law, and 
thereupon to alter the sentence passed by 
the Court of Original Jurisdiction and to 
pass such judgment and sentence as 
to the said High Court shall seem right.” 
It is obvious that the intention is that the 
case should be finally decided on review 
and not remitted for re-trial. It has also 
been ruled that when the Court on review 
holds on ‘the point of law in favour of 
the accused, it is competent to the Court 
to consider the whole case on the eyidence 
and to pass such sentence as shall seem 
right, The Bombay High Court followed 
this procedure in the cases of Reg. v. Navrojt 
Dadabhai (7) and Imperatriz v. Pitamber Jina 
(8); in each instance althongh the Court 
decided the question of law in favour of the 
aceused, yet, upon a review of the whole 
case and an examination of the merits, 
affirmed the conviction. In this Court, the 
same procedure was adopted in the cases of 
Queen v. Hurribole Ohunder Ghose(9) and Queen- 


L. J. 233; 3 Bom, L. R. 540; 28 
866; 2 Weir 271, 
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Empress v. O’ Hara(10); in each instance, the 
point of law was decided in favour of the 
accused; but on a revidw of the whole 
evidence, while the conviction was affirmed in 
the former case, it was set aside in the latter 
instance. The cases of Queen-Hmpress v, Shib 
Chunder Mitter (11) and Emperor v. Upendra 
Nath Das(4) do not directly touch the present 
question, Inasmuch as the alleged error of law 
was not.established in either instance. The 
only question thus is, whether the decision 
of the Judicial Committee in Subrahmania v. 
King-Emperor (6) overrules in effect the de- 
cisions in Queen v. Hurribole Chunder Ghose(9) 
and Queen-Empress v. O'Hara (10). The point 
is not free from difficulty and deserves much 
fullerexamination thanis possible on the argu- 
ments addressed to us. The accused, inthecase 
of Subrahmania v. King-Emperor (6), was 
charged upon an indictment which contained 
seven counts and was jointly tried with an 
abettor who was charged with abetment of 
the offences set out in three of the counts. 


“The accused was convicted and senteuced 


to undergo imprisonment and to pay a 
heavy fine. He then obtained a certifi- 
cate from the Advocate-General under 
Clause 26 of the Letters Patent, and the 
points of law were heard by a Full Bench 
of six Judges. The Judges were equally 
divided in opinion upon the question whe- 
ther the first count was bad; but the 
majority were agreed that whether good 
or bad, its union with the remaining 
counts made the whole indictment bad for 
misjoinder; they held, however, that -jt 
was open to them to strike out the first 
count and to deal with the evidence 
applicable to the remaining connts. The 
acensed contended that the Court was not 
competent to deal with the case in this 
manner, to usurp the functions of the 
Jury and to substitute in essence the 
judgment of the Court for the verdict of 
the Jury. The Court overruled the objec- 
tion raised as to its jurisdiction to review 
the case upon the evidence, and the six 
Judges sat a second time to hear the case 
on the facts. They examined the evidence, 
eame to the conclusion that the conviction 
could be sustained on the sounts other 


(10) 17 ©. 642; 8 Ind, Dec. (x. s.) 967. 
ay) 10 0. 1079; 5 Ind. Dee. (x. 3) Way 
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than the first which they had expunged, 
and passed sentences on the remaining 
counts in modification of the original 
sentence, The accused obtained special leave 
to appeal to His Majesty in Council]. Before 
the Judicial Committee, the point was 
pressed that the trial was bad for misjoinder 


of charges and that the Court had no 
power, under clause 26 of the Letters 
Patent, to decide the case on the residue 


of the evidence. The Judicial Committee 
came to the conclusion that the trial had 
been held in contravention of section 234 
of tbe Criminal Procedure Code, inasmuch 
as the accused was charged i in the indictment 
with no less than 41 acts extending over 
a period of two years, whereas, under the 
law, he could be tried only for three such 
offences of the same -kind if committed 
within a period, of twelve months. Lord 
Halsbury, L, C., then proceeded to observe 
as follows: “Their Lordships think that the 
course pursued and which was plainly illegal, 
cannot be amended by arranging afterwards 
what might or might not have been properly 
submitted tothe Jury. Upon the assumption 
that the trial was illegally conducted, it is idle 
to suggest that there is enough left upon 
the indictment upon which a conviction 
might have been supported, if the accused 
had been properly tried. The mischief 
sought to be avoided by the Statute has 
been done. The effect of the multitude 
of charges before the Jury has not been 
averted by dissecting the verdict after- 
wards and appropriatirg the finding of 
guilty, only to such parts of the written 
accusation as ought to have been sub- 
mitted to the Jury. It would in the first 
place leave to the Court the functions of the 
Jury and the accused would never hare really 
been tried at all upon the charge arranged 
afterwards by the Court. Their Lordships 
cannot regard this as cnred by section 
537.” In this view, their Lordships did 
not consider whether the conviction on any 
of the counts could be supported on the 
evidence adduced at the trial, and allowed 
the appeal. On this judgment, Mr. Norton 
based the contention that in no circum- 
stances is the High Court competent, 
under clause 26, to review the case on the 
evidence. This raises the question, whether 
the Judicial Committee intended their 
observations to be limited to cases of the 
4 
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type then before them, namely, cases where 
the trial has been conducted in a mode 
prohibited by law or, in the words of 
Lord Russell quoted by them, where the 
proceedings have been constituted in a way 
not authorised by law and the rules 
applicable to procedure; or did the Judicial 
Committee intend to go further and to 
include in their observations cases of the 
type of Reg. v. Navroji Dadabhat (7), Queen v. 
Hurribole Chunder Ghose (9) and Queen-Em- 
press v, O’Haru(10), where evidence had been 
erroneously received, or cases of the type of 
Imperatriz v. Pitamber Jina (8), where evi- 
dence was improperly rejected, or, again, cases 
of the type of the one now before us, where 
the error assigned consists in the erroneous 
exposition of a principle of law or the 
constituent elements of the offence charged; 
or, did the Judicial Committee intend, in 
substance, to adopt the rule enunciated 
by themselves in the earlier caseof Makin 
v. Attorney-General for New Scute Wales 
(12), where they had emphatically con- 
demned the transference from the Jury to 
the Court the determination of the question 
whether the evidence, that is, what the 
law regards as evidence, established the 
guilt of the accused? These are questions 
not wholly free from difficulty, and in the 
absence of full arguments thereon at the 
Bar, I must reserve my opinion on them. 
This is rendered possible, because, in my 
judgment, an examination of the evi- 
dence, assuming it to be permissible, shows 
that the conviction cannot be sustained. 
There are Jacunas in the evidence which 
make it impossible for metg hold that the 
elements essential for conviction under sec- 
tion 243 have been established. I do not 
propose to review the evidence in detail; 
but Idesire to state that upon one funda- 
mental point, namely, who had the key of 
the iron safe, there is really no contradice- 
tion. Lahiri stated that the key was pro- 
duced by the accused; he does not appear to 
have been cross-examined upon this point. 
Gungasahai stated that the keys were with 
him, then whenthe Police came, his master 
asked for the keys, that he gave them 
up and the safe was opened. This witness 
also does not appear to have been cross- 


(12) (1894) App. Cas. 57; 63 L. J. P. O. 41; 6 
R, 373; 69 L. T. 778 17 Cox. C. O. 704; B8 J, P, 146, 
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_ examined on this point. The two statements 
may obviously be reconciled. If, then, the 
coins were received by Gungasahai as he 
would seem to assert, and if the keys were 
with him when the Police came, how does 
the prosecution establish the requisite 
elements under section 243? The evidence 
„clearly does not prove that the case falls 
within that section. Much stress was laid 
on the large number of coins and. their ap- 
pearance, and reference was made to Reg, v. 
Jarvis (13), where Rex. v, Fuller (14) was fol- 
lowed. These cases are of no assistance to 
the Crown, in the absence of evidence, 
direct or circumstantial, to show that the 
accused had seen the coins or had even 
been aware of their existence in the safe 
before the Police raided his shop. I also 
find from the notes of evidence that on 
behalf of the Crown the suggestion was 
made to two of the defence witnesses, Gunga- 
sahai and Choteylal, that there was an 
agreement between the accused and Soniram 
to pass counterfeit coins at a profit. In my 
opinion, this was calculated to prejudice the 
accused and was obviously unfair to him, 
if there was no basis for the suggestion; 
if, on the other hand, the suggestion was 
well founded in fact, the Crown should have 
adduced the . evidence at their disposal. 
It has been repeatedly ruled that the duty 
‘of the prosecution is, not to secure a convic- 
tion, bnt to assist the Court in arriving at 
the truth, and for that purpose to place 
before the Court all the material evidence 
at its disposal; Ram Ranjan Roy v. Emperor 
(15); Amritalal Hazra v. Emperor (16), 
Emperor v. Nogêndra Nath Sen Gupta (17). 
On an examination of the whole evidence, 
my conclusion is that the conviction cannot 
be sustained. 


In my judgment, this application must be 
granted and the conviction and sentence set 
aside. 


(18) (1855) 7 Cox. C. ©. 58; Denis. C. O. 552; 25 D, 
J. M. O. 30; 1 Jur. (N. s.) 1114; 4 W. R. 86. 

(14) (1816) Russell & Eyan. 308. 

(15) 27 Ind. Cas, 554; 19 O. W. N, £89; 42 C. 422; 
16 Cr. L. J. 170. 

(16) 29 Ind. Cas. 513; 21 C. L. J £31; 19 C. W. N. 
676; 16 Cr. L. J. 497; 42 C. 957. 

(17) 30 Ind. Cas. 128; 21 C L. J, 326; 19 0. W. XN. 
923; 1€ Cr. L, J. 576, 
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FLETCAER, Ji—The only matters that have 
been certified by the Advosate-General in this 
case are, first, whether thedirection set out in 
paragraph No, 7 of the petition for review was 
right in law, secondly, whether the matter set 
out in paragraph No.9 of the same poti- 
tion vitiated the trial, and thidly, whether 
the alleged omissions to direct ‘the Jury 
on the matters referred to in paragraph No. 
& of such petition, amounted to misdirection. 
The second and third heads may be shortly 
disposed of. The second head does not 
represent what in fast took place at the 
trial. The third head has not been argued 
before us, 

We are, therefore, left to deal with the 
first head, namely, the alleged misdirection 
set out in paragraph No. 7 of the petition for 
review. 

The two charges on which the acensed. was 
tried were framed under section ‘243 of 
the Indian Penal Code, namely, of heing in 
possession of certain counterfeit coins with 
intent to utter the same, the accused having 
known atthe time he became possessed of 
the same that they were connterfeit. Tha 
case set up by the prosecution was as fol- 
Jows:—On the 26th of November last on a 
search by the Police at a shop at Machua 
Bazar Street, ‘Calcutta, belonging’ to one 
Soniram Agarwalla, thirty-one counterfeit 
(1898) rupees and other basi” coins were 
found. Soniram was arrested. ` Acting on 
certain information received from  Soniram 
the Police at about 10-30 or 11 p.m. the 
same night raided the premises of the accuséd 
and found in an iron safe, the key of which 
was produced by the accused’ and opèned 
by him, 160 counterfeit (1898) rupees 
similar to the 3! counterfeit rupees found 
in the shop of Soniram. The Police also 
found 3 counterfeit (101) rupees in a wooden 
box inside the safe— the key of which box. 
was also produced by the accused. 


The 160 counterfeit (1898) rupees- were 
found in the safe inside a bag mixed up: wtih 
237 genuine rupees. Thirty-seven other 
genuine rupees and currency notes for 
Rs, 1,555 were also found in the safe. . — 

Now if the case had stopped there, the 
Jury could obviously have found that the 
accused had committed the offences with 
which he was charged. The possession of 
so large a number as 160,counterfeit rupees 


Vol. XXXVIII) 


FATEH CHAND V. EMPEROR, 


all bearing the same date and appearing as 
if -they had recently been issued from the 
mint, are facts from which the Jury might 
well have inferred, in the absence of 
any explanation by the accused, that the 
‘accused must have known at the time he 
became possessed of the same, that they 
were counterfeit and that the accused could 
not be in possession of such a large number of 
counterfeit rupees except fraudulently, or 
with intent that fraud might be committed. 
The accused, however, called evidence in 
support of his defence. 

The principal witness was one Gunga- 
sahai, said tobe the cashier of the aconsed’s 
firm and so acting in November last. His 
evidence was to the effect that he received 
moneys and made payments on account of 
the: accused’s firm and that he never received 
any, counterfeit rupees to his knowledge. 
He also produced certain books of account 
alléged to be the books of the accused’s firm, 
showing the payment on the 26th of November 
last of the sum of Rs. 222 by Soniram to 
the accused’s firm on account of certain goods 
sold and delivered. 

Now it seems to me obvious that Counsel 
for the defence in his address to the Jury 
had argued that even if the Jury came to 
the conclusion on the evidence that at the 
time" the accused obtained physical possession 
of the counterfeit rupees he knew that they 
were counterfeit, no offence had been com- 
mitted under section 243 of the Indian Penal 
Code, besanse the evidence called by the 
defence proved or strongly suggested that 
moneys paid to the firm were received by the 
cashier Gungasahai. It seems to have been 
argued that- under the provisions of section 
27 of the Indian Penal Code the possession 
of Gungasahai was the possession of the 
accused, and as the accused would not at 
the ‘very instant become aware of any pay- 
ments made to his cashier, he would not 
in the ordinary course know, at the time 
hé became possessed of the counterfeit rupees, 
that they were counterfeit. In dealing with 
this “argument the learned Judge gave the 
direction to the Jury that is complained 
ofe ` 

- If the direction had been in the terms 
set out in paragraph No. 7 of the petition for 
review, it would clearly have beena misdires- 
tion. The learned Judge has, however, fur- 
nished us with’ a notg of his charge to the 
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Jury, and the portion dealing with the argu- 
ment beforementioned is as follows:— The 
section says ‘having known at the time when 
he became possessed of it’, I thought that 
Counsel for the defence had put too narrow 
a construction upon it. I was of opinion 
that it referred to the time of conscious 
possession so far as the accused was con- 
cerned, that it need not be the time when 
the servant received the money. I thought 
that ib referred to the time when the master 
knew that the coinhad been received. Tha 
point to consider was, had the acoused the 
fraudulent intention at the point of time when 
he became aware of the possession, became 
couscious of the possession, or- had know- 
ledge of it. Such knowledge need not be 
contemporaneous with the receipt of the coin 
if the accused did not receive the money, 
but some one else had received it on his 
behalf.” I venture to think that that was 
a proper direction of the learned Judge to 
give to the Jury in the circumstances of 
the case. The cashier Gungasahai was put 
forward presumably as a witness of truth, 
and it must be taken in accordance with 
his evidence that he had no knowledge of 
the receipt of the counterfeit rupees. If 
the cashier Gungasahai had no authority 
to receive counterfeit coins on behalf of the 
accused and did not in fact know that he 
had received them, would the fact that the 
counterfeit coins had passed through the 
hands of Gungasahai to the accused pre- 
vent the accused, if the other elements 
necessary . to prove the offence were present, 
from being convicted of an offence under 
section 243 of the Indidn Penal Code? In 
my opinion it would not, No doubt, under 
the provisions of section 27 of the Indian 
Penal Code when property is in possession 
of a person’s wife, clerk or servant on ac- 
count of that person, it is in the person’s 
possession within the meaning of the Code, 
But not every possession of a person’s wife, 
clerk or servant is his possession—-it must 
be possession on account of that person. 
For instance, possession by a housemaid of 
stolen property is not the possession of her 
master unless the housemaid has been 
authorised to receive it, or her possession has 
been ratified, as the receipt of stolen property 
is not within the scope of a housemaid’s 
authority. 

In the present case it is not suggested 
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that Gungasahai had ‘authority. to receive 
counterfeit rupees on behalf of the accused. 
His possession was not, therefore, I think, 
on account of the acensed, and the learned 
Judge, I think, correctly directed the Jury 
that the point of time they had to look 
at, in the circumstances of the case, was the 
time when the accused had actual or, as the 
Judge calls it, conscious possession of the 
counterfeit coins for determining whether he 
had knowledge at that time that the coins 
were spurious. In my opinion, therefore, the 
direction of the learned Judge, to which the’ 
Advocate-General’s certificate relates, was 
correct. The application for review ought, I 
think, to be refused. 

The majority of the Bench, however, are, 
I understand, of a contrary opinion, and in 
that view of the case it becomes necessary 
to consider whether ina review we should 
affirm the conviction and sentence. The verdict 
of the Jury,in accordance with the opinion 
ofthe majority of the Bench, not being a verdict 
arrived at after proper directions as to the 
law, we have to review the evidence 
without having the benefit of an opinion, 
which we can acton, of the Court which 
saw the witnesses give their evidence, and 
observed their demeanour. In that view 
I think with evidence both on the side 
of the prosecuticn and the defence, we 
cannot say that the defence evidence is so 
palpably false that a conviction ought to 
take place. 

In view of the fact that the majority 
of the Bench are of opinion that there 
was a misdirection by the learned Judge, 


‘Tagree that the conviction and sentence ought 


to be set aside, 


_ Tegxon, J.—In this case the petitioner 
before us one Fateh Chand Agarwalla has 
been convicted on. two charges under section 
243 of the Indian Penal Code. The conviction 
was had on the 7th July 1916 at the 
Criminal Sessions holden in this Court, 
and the matter comes before us on a 
certificate granted by the learned Advocate- 
General under the provisions of section 26 of 
the Letters Patent. 

The case for the prosecution was that 
at about 11 p.m. on the 26th November 
3915 the business premises of the accused 
were searched by an Assistant Commissicner 
of Police, who, in a safe, the key of 
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which was produced by the acensed, 
found 160 counterfeit rupees bearing 
date 189€ and three counterfeit rupees 


bearing date 1901. The 160 were in 
a bag mixed up with 337 good rupees 
and the 3 bearing date 1901 were in a 
wooden box in which it appears there 
were also 37 good rupees, though in this 
case the good and the bad were not mixed 
together. 

The first count or charge on which the 
accused has been convicted referred to the 
160 rupees bearing date 1898, and the 
second charge or count to the 3 bearing 
date 1901. ` 

In the safe were also found currency 
votes aggregating Rs. 1,555 in. value and 
small coins to the value of some Rs. 200. 
It was the further case for the prosecution 
that at a search of the shop or business 
premises of another jrader named Soniram 
Agarwalla, made by the same Assistant 
Commissioner of Police 13 hours earlier, 
31 counterfeit rupees were found, and 
that it was on information received from 
Soniram that the search officer proceeded 


to the premises of this petitioner. In fact 
the 31 counterfeit found at Soniram’s 
were similar to the 160 found in the 


petitioner’s safe and all appear to be from the 
same die. 

The prosecution rested its case on the 
possession by the aceused of this large 
number of counterfeit coins and left it 
to the accused to rebut the presumption 
thereby created. 

The accused did not deny that the 
coins were found in his safe, but pointed 
out that as the owner of two flour mills 
he had a considerable business and that 
for the receipt and payment of moneys 
he employed a cashier by whom moneys 
received were placed in the safe. He also 
alleged that in the course of the 26th 
November a payment of Rs. 222 had 
been made by the very Soniram in whose 
possession similar counterfeit coins had been 
found. In short he denied all personal 
knowledge of the existence of base coins 
in his safe and alleged the possibility of a 
fraud practised upon his cashier by Soniram. 

In support of his defence the accused 
examined his cashier Gungasahai and a 
second witness Choteylal gaid to be hig 

» 
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partner. These witnesses speak of the 
duties of the cashier, of the extent of 
the business, of the firm’s dealings with 
Soniram and of the transaction with the 
latter on the 26th. The cashier also explained 
how he tested the coins offered to him. 

From the learned Judges charge to 
the Jury it would seem that he was 
satisfied that the accused did in fact carry 
on an honest business on a considerable 
scale, and that in this business money 
came in and went ont daily, He appears 
also to have been satisfied that in the 
ordinary course of business the money 
now in question : would have been taken 
in by ‘the caghier and he pointed out to 
the Jury that it did not appear that the 
accused was present when the coin was re- 
ceived, 


It is impossible for us to say what view 
was taken by the Jusy of any particular 
portion of the evidence, but from their verdict 
ib is clear that they were satisfied that the 
accused had knowledge of the spurious 
character of the coins, and intended to make 
a fraudulent use of them. 


But in order to a conviction under sec- 
tion 243 of the Code, the law requires that 
the aceused should have this knowledge that 
the coin in question is counterfeit “at the 
time when he became possessed of it.” 


! If we could take it that the Jury had found 
that the accused had himself received the 
money from his customer or customers, the 
case would present no difficulty. The dif- 
culty is caused by the interposition or possi- 
“ ble interposition of the cashier, By virtue of 
section 27 of the Code the possession of the 
cashier on account of his master is the 
master’s possession. Now, on this aspect 
of the case, the learned Judge directed the 
Jury to the effect that if the money had in 
fact been received by the cashier, the require- 
ments of the section would be satisfied if the 
Jury found that the accused had knowledge 
of the spurious character of the coin when he 
“became aware” that the coin had been 
, reseived or “became conscious” of his pos- 
session: that is to say, the Jury were 
directed that if the receipt by the cashier 
on the account and for the use of the 
accused and the” acensed’s knowledge of 
e the receipt were not contemporaneous, 


€ 
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the Jury shonld have regard not to the 
time of receipt but to the later point of 
time when the accused’s unwitting pos- 
session became conscious possession, 

With all respect I am unable to agree 
in this interpretation of the section. 

In the case of an employer doing a 
large business, such knowledge or consci- 
might be deferred for days, 
During those days, for all other purposes, 
for instance, for the purposes of the 
sections relating to theft, the coins are 
to be treated as in the employer’s posses- 
sion; for the purposes of the section under 
consideration, they are in this view not 
to be so regarded; for this purpose, the 
employer’s possession is to be deferred 
until he has seen them or been otherwise 
informed of their true character. But 
this appears to be contrary to the provi- 
sions of section 7, which „requires us to 


give to the expression possession” the 
same sense or value in all parts of the 
Code. 

It has been contended that “conscious 
retention” is implied or is a necessary 
element in all possession. In so far as 


that may be so, it would seem that in 
cases where possession is held or obtained 
through a servant, the law makes the 
conscious retention of the servant on the 
master’s account supply the place of the 


conscious retention of the employer. It is, 
of course, otherwise with the knowledge 
of the base character of the coin. Such 


knowledge must be personal. 


16 has also been urged 
upon the section the interpretation which 
I do is unduly to restrict its scope and 
to make it extremely difficult of applica- 
tion in the case of shopkeepers, traders 
or business men, I am not pressed by 
that argument. I can see no reason on 
principle why the employer, whose cashier 
has received bad coin otherwise than in 
conspiracy with him, should be placed in 
a worse position than the unwary person 
upon whom bad coin has been passed. 
In any case, if there is a defect in the 
law, the remedy is with the Legislature. 

In the view I take, reading the verdict 
with -the charge, it cannot, I think, be, 
held that the Jury have found that the 
accused knew of the spurious characler 


that to place ` 
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of the coin in question when he first master, as the master’s possession. There is, 


came into possession of or originally ob- 
tained it. 

That being so, we have to consider the 
case on the merits. f 

The takings in the aceused’s business 
appear to average Rs. 1,000 a day, and 
it appears to be fairly clear that, in 
ordinary course, the coins in question would 
have been received by the cashier. It was 
apparently not seriously suggested in the 
Trial Court that the accused and his 
cashier were engaged in a conspiracy for 
the object of uttering base coins. If the 
160 coins bearing the date 1898 were in 
fact received from Soniram on the 26th, 
it is not clear that the accused must 
have seen them, as it would seem that 
the practice is that the accounts are made 
up in the morning. The coins are fresh 
and this taken with their number should 
possibly have excited suspicion. Apart 
from this, these coins are remarkably good 
imitations. There is no difference in size, 
the difference in sound and weight is not 
noticeable, and it is only when the coins 
come to be examined that the differences 
in the heading, lettering and effigy, are 
observed. 

On the whole, though the case is one 
of grave suspicion, the accused is, I think, 
entitled to the benefit of the doubt. 

I should, therefore, acquit him and 
direct that his bail-bond be discharged. 


COHAUDHURI, J.—I am of opinion that I 
correctly interpreted the meaning of section 
243, Indian Penal Code, to the Jury. 
My note deals with the points raised in 
the certificate of the Advocate-General, 
but it may be taken as practically con- 
taining the whole of my charge. It sets 
out my view of the law, but I shall 
add a few comments on the points dis- 
cussed before us. 


Section 27, Indian Perial Code, lays 
down that when property is in the pos- 
session of a servant, on account of his 
master, it is in the master’s possession. 
Section 7 says that every expression, which 
is explained in any part of the Code, is 
used in every part of the Code in con- 
eformity with the explanation. Therefore, 

in possession” throughout the Code includes 
the seryant’s possession on account of the 


Penal Cude. 


however, a clear distinction in law between 
“sustody” and ‘‘possession.”’ Custody means 
possession on account of another. A person 
in possession of his property is not in custody 
of it, but a servant is, when he holds the 
property on behalf of his master. Although 
such possession of the servant is the master’s 
possession, the possession of the master cannot 
always be said tobe that of the servant, 
though he may be in charge. Let us take 
section 266, Indian Penal Code. It seems 
to me that the words “in possession” 
there do not apply to a servant in 
charge of his master’s shop, in the master’s 
absence. Learned Counsel for the defence 
agreed with that view. In England it has 
been held not to apply to that’ case. See 
Smith v. Webb (18). 

In the Penal Code different expressions 
have been used in different places, which 
indicate that 2 distinction between “being 
in possession” and “becoming possessed” 
was intended. Sections 239 and 241 may 
be referred to in this connection. „Section 
239 deals with the case, ofa person “having” 
any counterfeit coin, “which ab the time 
he became possessed of it, he knew to be 
counterfeit, delivering the same to any 
person fraudulently.” This section has been 
held not to apply to a coiner, who -‘manu- 
factures counterfeit coin. He has.-it, or in 
other words he is in possession of it, and 
although he may have intended fraudulent 
use with it, he is not liable, having regard 
to the words used in the section, “which 
at the time he became possessed of.” See 
Queen v. Sheo Bux (19). Section, 241 
deals with the time when the person charged 
“took it into his possession,” 

The Penal Code has not used the expres- 
sion “custody” in dealing with the servant's 
possession on behalf of the master, but ib 
is quite another thing to say that the dis- 
tinetion in law between “eustody” and 
“possession” has been wiped out by the 
Confusion has resulted from 
the two ideas being thus mixed up in section 
27. It is interesting to note’ that Mr. 
Norton, senior, objected to clauses 17 and 
18 (the original sections corresponding to 


(18) (1896) 12 T. È. R. 450. 
(19) 3 N. W, P. H. O. R. 150, e 


» 


N 


A ` C 
Vol. XXXVIII] 
FATEH CHAND V. EMPEROR., 


section 27) when the Code was under dis- 
cussion, as it did not contain the words 
“with the consent and knowledge of the husband 
or master”? The -Law Commissioners, al- 
though they made some alterations which do 
not affect this point, thought the objections 
would have weight, if such’ constructive 
possession could be charged against the 
party possessing, as a criminal possession, 
in order to bring him within the definition 
of any offence, and to render him liable 
toa penal prosecution, but said that they 
were not aware that the clauses in question 
were capable of being so perverted under 
the provisions of the Code (see section 
88, The First Report of the Law Com- 
missioners). 


We are ‘bound to interpret the expression 
“in possession” according to section 27, 
but there is nothing in the Code whick 
lays down that section 227 must be used 
to interpret the expression “become possess- 
ed.” It is clear to me that section 27 does 
not express the complete thought of the 
Legislature on the question of possession and 
it is competent to us to interpret the words 
“to become possessed” in accordance with the 
meaning that the general law has given to 
them.. (See the observations of Holloway, J., 
in. Proceedings, 22nd December ‘1866. (20).] 
‘When a seryant, takes. possession on behalf 
of the master, it does not necessarily follow 
ithat it is the master who takes possession. 
‘Suppose the servant takes wrongful possession, 
purporting to do so on behalf of his master, 
does the master become liable? The master is 
not liable in civil law, for acts wholly outside 
+ the servant’s authority. He is not answer- 
able if the servant takes upon himself, though 
in good faith, and meaning to further the 
. master’s interest, that which the master has 
no right to do, even if the facts were, as the 
servant thinks them to be: [ Poulton v. London 
and South Western Railway Company (21)]. 
Much less can the master be held to be 
-oriminally liable in those circumstances. It 
would be to pervert the meaning of the ex- 
_pression, to use the phrase of the Law Com- 
„missioners, to put such a construction on a 


(20) 3 M. He 0, B. ‘Appendix xi. 
(21) (1867) 2 Q. B. 5348 B. & S. 616; 36 L. J. Q. 


* B, 204; I7. L, T, 11;,16 W. R. 809. 
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Penal Statute. “ Possession in law is that of 
the master. The servant does not become 
ossessed, although he may be in custody, or 
‘in possession.” Dishonest removal of money 
from the master’s safe in which it bas been 
kept by the servant, is removal from the 
master’s possession. It is theft of the 
master’s property, not of the servant. If the 
servant dishonestly removes the money from 
the safe, after having kept the money there, 
he may be guilty of theft, or of criminal 
breach of trust, according to circumstances, 
Possession involves the idea of proprietorship, 
the right to exercise. power or control over 
the object possessed—animus sibi pabendi. 
“Becoming possessed” of property involves 
the intention to possess (animus possidendi). 
A -person picks up a coin in his shop dropped 
by a customer and puts it into his till with 
the intention of restoring it to the customer, 
but he does not, thereby become possessed, 
although he is “in possession,” The master 
becomes possessed, when he personally takes 
possession on his own account, or when he 
authorises the servant to take a thing for him, 
for his benefit, or on his account, or when he 
consents to or sanctions the retention of the 
thing received by the servant, or knowingly 
allows the servant to retain in custody for 
him. If there be prior authority to the 
servant,-or arrangement with him to receive, 
the time when the servant receives, is the 
time when the master becomes possessed. In 
other cases, the time when the master comes 
to know or consents or allows the thing to 
remain with the servant, is the time when he 
becomes possessed. The master, for purposes of 
section 243, may be in possession in two ways, 
personally or constructively: through a ser- 


“want, but the time when he becomes possessed, 


is, I have endeavoured to explain, as above, in 
other words, when itcan be held that he 
was “conscious” of his possession. I hold, 
therefore, that the law was correctly put 
Jury. Since there was no 
evidence in this case of any prior authority 


‘given to the servant, or of any arrange- 


ment with him to receive the counterfeit 
coin, it was unnecessary to deal with the 
time of the servant’s receipt. The acoused 
produced the key of the safe and it was 
opened by him. It was all-important to 
find, if he had at all come to know that 
the counterfeit coin was there, The 
attention of the Jury was prominently 
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called to the point. If they so found, 
they were asked to consider whether he 
knew it at the time he became conscious 
of such possession. This became necessary 
having regard to the reading of the section 
by the defence. 


It follows that I hold, we cannot 
interfere with their verdict. I think it 
right to add, as the facts of the case 
have been discussed before us, I would 
not have convicted him if I had tried 
the case independently of a Jury. 


: Accused acquitted. 


CALCUTTA HIGH COURT. 
Criminat Reviston No. 1134 or 1916. 
January 9, 1917. 

Present: —Mr. Justice Teunon and Mr, 

Justice Chaudhuri. 
NIBARAN CHANDRA KUNDU— 
PETITIONER 
versus 


CHAIRMAN or ras CORPORATION or 


CALCUTTA—Obposire Party, 

Calcutta Municipal Act (JII B. C. of 1899), ss. 408, 
419, 574, 598—Notice under s. 408, extension of, 
period of, on objection—Negotiation pending notice, 
whether makes requirements of notice wnenforce- 
able—Complaint giving wrong particulars, whether 
bars prosecution under s. 574 on amended application, 

A notice under section 408 of the Caloutta Munici- 
pal Act having been served upon the petitioner on 
the 8rd January 1916, requiring him to make certain 
constructions in connection with a bustee within 
three months, the petitioner served on the 10th 
March a notice under section 419 on the Corporation 
intimating that he proposed to remove the land 
from the category of bustee land, and on the 20th 
March took certain objections under section 698. 
At the hearing of the objections the period of three 
months was extended tosix months. Nothing, however, 
having been done by the petitioner the Corporation 
applied for sammons, but the Magistrate declined to 
take action upon it, as it was eventually discovered 
thatthe period of the notice was therein crroneously 
stated to be three months; whereupon ou a second 
application having beon made on the 3156 July, the 
petitioner was prosecuted and convicted: 


Held, (1) that the Magistrato’s action on the appli- 
cation of the 27th July was nob a bar to the prosccu- 
tion; P 961, col, 2.) i 


(2) that theextended period of six months ran from 
the 8rd January and not from the 20th of March 
(when the objections were taken); [p. 961, col. 2.] 

(3) that the negotiations and arrangements relat- 
ing to the requirements of the notice between the 
petitioner and the Corporation that wore going on 
pending the notice did not make the requirements of 
the notice unenforceable. [p. 961, col. 2. 


Babu Bepin Chandra Mullik, for the 
Petitioner. l 

Babu Manmatha Nath Mookerjee, for the 
Opposite Party. 

JUDGMENT.—In this case the petitioner 
is the owner of a bustee known as No. 
6, Creek Lane. He has been convicted 
and sentenced under section 574 read with 
section 408 of the Caleuttg Municipal Act 
in respect of his non-compliance with the 
requirements of a notice served upon him 


on the ord of January 1916 under the 
provisions of section 408. 
The notice directed him, inter alia, to 


construct a certain portion of a road or 
passage marked U. O. in the standard plan and 
an underlying 6 inches sewer, also to extend 
the unfiltered water-supply throughout the 
bustee, to construct cement surface drains, 
to build a connected latrine and thereafter 
to remove two privies. 

It is admitted in the affidavit that has 
been filed on behalf of the Corporation 
that on receipt of a certain sum of money 
and of an undertaking from one Sital 
Chandra Banerjee [the owner of the 
adjoining bustee No. 6 (1)] and of a 
further undertaking from the petitioner 
that he will pay the compensation awarded 
to tenants in respect of the removal of a 
certain hut, the Corporation has agreed 
to acquire the necessary land, to construct* 
the road O. C., lay the 6 inches sewer, and an 
unfiltered water main, and generally do 
all tho work connected with the road or 
passage C. U. 

It is also admitted. that up to date 
nothing in this connection has yet been 
done. 

Now the notice served upon the petitioner 
required him to construct his surface drains 
as indicated in the plan, that is to say, 
as falling into the sewer underlying O. O. 
That not having been yet brought inte 


existence by the Corporation, it is obviously 


impossible for the petitioner to comply 
with the requisition ag regards surface 


drains, 
s 
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For connected privies a connection both 
with a sewer and with an unfiltered water 
main .is necessary. If appears that there 
is a sewered drain to the east of the 
bustee No. 6, but until the main has been 
laid by the Corporation along O. O., un- 
filtered water can be obtained only from 
the Sankaritolla Lane, say 115 feet from 
the site of the proposed latrine or from 
the eastern extremity of C.C. at a distance 
of some 90 feet. 

Now when the main is laid along C. C., 
the distance of the latrine from this main 
will be about 40 feet only and the conten- 
tion of the petitioner is.that he should 
not be required to construct the connected 
latrine until the main along C.O. has 
been laid. But there is no such . proviso 
in the notice, there is also no physical 
impossibility, and* we cannot say that it 
is unreasonable on the part of the Corpora- 
tion to insist on the abatement without 
further delay of the nuisance created by 
the two existing privies. 

We may now briefly notice the conten- 
tions in law advanced by the petitioner. 

It appears that in the first instance the 
notice under section 408 was served on the 
llth March 1915, and that on receipt of 
this notice the petitioner on the 22nd 
May 1915 served on the Corporation a 
notice under section 419 intimating that 
he proposed to remove the land from the 
category of bustee land. The six months 
referred to in sub-section (3) of that 
section having expired, the present notice 
was served on the 3rd January 1916, the 
period allowed being three months. On this, 
the petitioner on the 10th of March served 
a” second notice under section 419, and on 
the 20th March took certain objections 
under section 598, At the hearing of 
these objections the period of three months 
was extended to six months. On the 
27th of July the Corporation applied for 
a summons, but when it was eventually 
discovered that the period of the notice 
was theréin erroneously stated to be three 
months the’ Magistrate declined to take 
action upon it, and the application on 
which the conviction has ensued was made 
on the 3lst July. On these facts the 
petitioner contends that under section 419 
(3) he should have been allowed a second 
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period of six months from the 10th of 
March, that the extended period of six 
months should be held to run from the 
20th of March and not from the 3rd_ of 
January, and that the Magistrate’s action 
on the application of the 27th July was 
a bar tc this prosecution. He further 
contends that by reason of the negotiations 
and arrangements regarding the road C. C. 
and the hut standing on the petitioner’s 
land, it should be held that the require- 
ments of the notice in respect of the 
connected latrine and the privies became 
unenforceable. In our opinion there is no 


‘substance in any of these contentions. 


We, therefore, affirm the conviction but 
having regard to the facts set out in the 
earlier part of this judgment, we reduce 
the fine from Rs. 20 to Rs. 10. The 
excess over Rs. 10, if paid, will be refunded, 


Fine reduced. 


PUNJAB CHIEF COURT. 
CrimixaL Revision No, 1474 or 1916, 
November 8, 1916: 
Present:—Mr. Justice Shadi Lal. 
HAYATA— Convior—Petitioner 
versus 
EMPEHROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 408, 
412, 562—Appeal from conviction without sentence, 
whether lies—Appeal, right of, where accused convicted 
on his plea of guilty but no sentence passed. 

There is no law which precludes an appeal from a 


conviction without a sentence. [p. 962, col. 1.] 


Emperor v. Manohar Das, 24 P, R. 1904 Gr; 1 Or. L. 
J, 1098, referred to. 

Subject to the law of limitation, a convict is 
entitled to prefer his appeal, even after the expiry of 
the term for which he has been bound down to keep 
the peace. [p. 962, col. 1] 

Where an accused person has been convicted on 
the strength of his own plea by a Magistrate of the 
first class and is released under the provisions of 
section 562 of the Criminal Procedure Code, his right 
of appeal is absolutely barred inasmuch as no 
sentence is passed upon him. [p. 962, col. 1.] 


Petition for revision under section 439 
of the Criminal Procedure Code of the 
order of the Additional Sessions Judge, 
Gujranwala at Lahore, dated the 14th 
July 1916, confirming that of the Magistrate, 


. 
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first class, Gujranwala, dated the 15th 


-December 1915, directing the petitioner to- 


‘enter into a: bond with one security in 
the som of Rs. 200 to kéep the peace 
and. be of good behaviour for a period of 
six months. . 

‘Mr. Gobind Ram, for the Petitioner. 


JODGMENT.— The learned Sessions 
‘Judge is apparently under the impression 
that’ there is no right of appeal against an 
Order ‘under section 542, Criminal Procedure 
‘Code, releasing a convict on his executing 
the bond ‘specified therein, especially 
after the expiry of the period of the bond. 
This view is erroneous. Section 408 gives 
a ‘right of appeal to any person convicted 
on d trial held by a Magistrate of the 
1st’ - “class, and there is no law which 
precludes an appeal from a conviction 
without a sentence ; vide, inter alia, Hmperor 
v. Manohar Das (1). Subject to the law of 
limitation, a convict is entitled to prefer 
his appeal even after the expiration of the 
term for which the bond was executed. 

The real reason, however, for refusing to 
interfere with the order of the Trial Magistrate 
is that the petitioner was convicted upon 
his plea ‘of guilty, and section 412, Criminal 
Procedure Code, provides that - where 
an accused person has been convicted by 
a Magistrate of the lst class on the strength 
of his. own plea, there shall be no appeal 
except as to the extent or legality of the 
sentence. No sentence has been passed in 
this case and, therefore, the right of appeal 
is absolutely barred. Mr. Gobind Ram 
for the petitigner contends that his client 
didnot plead guilty. To this contention 
I am unable to accede. The record of 
the Magistrate leaves no doubt whatever 


that the petitioner fully admitted his guilt, 


and the mere fast that he tried to palliate 
his offence did. not amount to a with- 
drawal , of the plea. 

There ` is, therefore, no valid ground for 
the, exercise of my extradrdinary jurisdiction 
as the Court: of Revision. I accordingly 
reject the application. 


Application rejected, 
(1) 24 P. R. 1904 Ors 1 Or. L. J, 1098, 
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Criminat Revision No. 9 or 1917. i 

January 26, 1917. : 

` Present:—Mr. Justice Atkinson. ` 

DWARKA SINGH AND OTHERS— PETITIONERS 
VETSUS 


RAM KISHUN SINGH— Opposire Paper. : 

Penal Code (Act XLV of 1860), se. 441, 447—Landlord 
and tenant—Tenant holding over—Ejectment by force 
~--Criminal trespass. 

A landlord who forcibly enters on land in the pos 
session of a tenant after the expiry of. the lease 
and dispossessos him is guilty of an offence under 
section 447, Indian Penal Code, even where the lease 
gives him the right of re- entry on its termination, 

Lp. 963, col. J.] 
Queen v. Ram Dyal Mundle, 1 W. R. 28 Or., followed: 


Criminal revision from the order of the 
za Judge, Monghyr. 

Gour Chandra Pal, for the Petitioners. 
aie Assistant Government Advocate, for 
the Crown. 

JUDGMENT. —This matter arises out of 
an application by way cf revision utider 
section 439 of the Uode of Criminal 
Procedure. oe 

The petitioners were charged unde? 
section 447 of the Indian Penal, @ode 
with criminal trespass committed by3:them 
in respect of 13 coftas of land in ‘the 
possession cf the, complainant. The 
learned Deputy Magistrate -who tried the 
case found that charge had been established 
and that the petitioners were guilty .of 
criminal trespass; and he accordingly fined 
them Rs. £0 each or in default rigordus 
imprisonment for three weeks, Jt: appears 
that ike yropriefcr or malik of this 
village, cne Harkhit -Narayan, demised 
the 13 coitas of land in dispute to the 
complainant’s father in or about the year: 


1318 F. 5, for a pericd -ofe fve 
years. The lease contained the -condition 
that upon ibe termination of the lesee 


tke malik should be ehtitled to re-enter 
ard resume possession. The lease expired: 
in April 1916. In tke meantime Harkhit 
Narajan traneferred a portion of his 
interest in the village, ineluding the 13 
coitas in dispute, to the petitioner No. l; 
Dwarka Singh, and the balance of his; 
interest to other persons. Accordingly: 
Dwarka Singh in the month of July 1916; 


demanded from the’ complainant, who. 
succeeded his father, rent in respect of: 
these 13 cottas of aud; complainant 


N 
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refused to pay the rent due from him to 
petitioner No. l; and thereupon petitioner 
with others entered the land of the com- 


plainant and, by force and violence, 
ploughed the land in dispute and 
appropriated the crops- thereon. This 


statement of the facts is most favourable 
to the petitioners’ sase. The question is 
whether or not upon these facts the peti- 
tioners were guilty of the offence of criminal 
trespass within section 447 of the Indian Penal 
Code? In ascertaining what constitutes 
criminal trespass one must have regard to the 
definition given in section 441. It appears 
to me that .the petitioners, when they 
entered the land of the complainant which 
was lawfully.in his possession, entering it 
with imtent to or. for the purpose of 
annoying or intimidating the complainant, 
were guilty of criminal trespass; and 
whether or not they’ believed that’ they 
had a right to go upon the land. as they 
did, is quite immaterial. re 

Tf the contract with the comölainant 
had ‘come to an end and if the complainant 
had remained on in possession of the 
land as a trespasser, the landlord’s remedy 
lay in the Oivil Court by way ‘of eject- 
ment. But he could not, in my opinion, 
take the law into his own hands and 
forcibly endeavour -to put out the person 
who was lawfully in possession of the 
land: The learned Deputy Magistrate has 
found as a fact that at the time of the 
alleged oceurrenze the complainant was 
lawfully in possession of the 13 cottas of 
land in dispute and that the petitioners 
‘ntered the land in the month of July 1916 
and committed two acts which constituted 
annoyance to the complainant. Accordingly in 
my view the learned Magistrate was entitled 
to convict, and was right in convicting, 
the accused under section 447 of the 
Indial Penal Code. The case reported as 
Queen v. Ram Dyal Mundle (1) appears to 
me to embody the law which is applicable to 
the present case. 

Accordingly I reject this application. 


gs Application rejected. 
(1) 7 W. R. 28 Cr. 
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MADRAS HIGH COURT. 
Criminat Revision Case No, 440 or 1915. 
Case Rererrep No. 46 or 1915. 
August 26, 1915. 

Present:—Mr. Justice Tyabji and 
Mr. Justice Phillips. 

In re SUBBARAYA CHHTTI—Accusep, 

Criminal Procedure Code (Act V of 1898), ss. 110, 
167—Applicability of s. 167 to proceedings under s. 110 
— Penal Code (Act XLV of 1860), s. 225-B—Escape 
from lawful custody. 

Section 167 of the Criminal Procedure Code applies 
to proceedings under Chapter XIV and not to those 
under section 110, and, therefore, a second class 
Magistrate has no power to remand an accused to 
custody against whom proceedings under section 110 
are instituted. [p. 964, col. 2.] 

The Police instituted proceedings under section 110 
of the Criminal Procedure Code against accused 
and producing him before a second class Magistrate 
obtained an order of remand for his production 
before a first class Magistrate. On the day of hearing 
the accused, while on his way to Court, escaped 
from custody, but was subsequently arrested and 
charged under section 225-B of the Penal Code: 

Held, that as the second class Magistrate had no 
power to remand accused to custody under section 
167 of the Criminal Procedure Code, his subsequent 
escape was notan offence under section 225-B of 
the Penal Code. [p. 964, col. 2.] 

Emperor v. Basy2, & Bom. L. R. 27, referred to. 


Case referred for the orders of the High 
Court, under section 438 of the Code of 
Criminal Procedure, by the District Magis- 
trate, Coimbatore, in his letter dated the 
20th July 1915, R. O. O. No. 1241 M. of 
1915. 


FACTS are clear from the following 
letter of reference of the District Magis- 
trate: 

“I have the honour to ‘submit the fol. 
lowing case for the orders of the High 
Court under section 438, Criminal Pro- 
cedure Code:— 


One Subbaraya Chetti aged twenty years 
was arrested on suspicion by the Police at 
Dharapuram, on the 30th of March 1915, 
with a view to his being put up before 
the Sub-Divisional Magistrate, Erode, for 
being bound over to be of good behaviour 
under section 110, Criminal Procedure 
Code. On the ist of the month the 
accused was produced before tha Station- 
ary Sub-Magistrate, Dharapuram, with a 
request that he should be remanded for 
four days for production before the Sub- 
Divisional Magistrate, Hrode. The Station. 
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ary Sub-Magistrate accordingly remanded 
him till 3rd April 1915. In the afternoon 
of the same day, the Stb-Inspector of 
Police reported to the Sub-Divisional Magis- 
trate, Erode, through the Stationary Sub- 
Magistrate, Dharapuram; that witnesses 
parts had to be summoned 
to ‘identify the accused and requested, 
therefore, that he should be remanded for 
ten days and retained-in the sub jail at 
Dharapuram, instead of being taken to 
Erode. This report was received by the 
Stationary Sub-Magistrate at 4-30 p.m. 
and he remanded the acersed accordingly 
in anticipation of orders and reported the 


` fact to the Sub-Divisional Magistrate, Erode, 


for approval. 


On the 10th April the accused and 
one Annappillai, who was also under re- 
mand in connection with a riot case, were 
handed over to the Police with orders to 
produce them before the’ Sub-Divisional 
Magistrate, Erode, on. th 12th. On the 
morning of the Llth the two escorting 
constables and the two accused arrived 
at Tiruppur on their way to Erode, and 


took their meals in a hotel. When the 
constables were settling their accounts, 
ete., with the hotel-keeper the accused 


Subbaraya „Chetti bolted. One of the 
constables pursued him: but was not able 
to arrest him. 

About midnight on llth April 1915 
two constables of the ‘Tiruppur station 
who were going on patrol duty saw some 
earts on the road, and suspecting that the 
agcused of whose escape from custody 
they had already heard might be in one 
of them, started examining each cart. 
Just then a man jumped out of one of 
the carriages and ran away. The con- 
stables ran ‘after “him and arrested him 
and. finding him to be the absconding 
accused produced him before the officer 
in charge of the Police station at Tirup- 
pur,, who charged the accused with an 
offence under section 225- B, Indian Penal 
Code, before the Stationary Sub-Magistrate, 
Palladam. The Stationary Sub-Magistrate 
fonnd him guilty of the offence and sen- 
tencéd him to rigorons imprisonment for 
nix months on 21st May 1915 and com- 
mitted him to the ‘Central Jail, Coimba- 
toré, 
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Proceedings under section 110 (f), Criminal 
Procedure Ccde, were subsequently taken 
against Subbaraya Chetti and one Govinda 
Chetti and the Sub-Divisional Magistrate, 
Erode, bound them over to be of good be- 
haviour for one year and ordered them each 
to execute bonds in Ks. 100 with -one 
surety for similar sum. 

I donbt the legality of the conviction 
of Subbaraya Chetti by the Stationary 
Sub-Magistrate, Palladam, for the follow- 
ing reasons:— 

(2) The Stationary Sab-Magistrate, 
Dharapuram, had no power to remand the 
accused to custody and keep him in the 
sub-jailas a prisoner with a view to pro- 
ceedings being taken against, him under 
section 110, Criminal Procedure Code. 

(i) The remand’ and, therefore, the 
custody being illegal, the escape from 
custody was not illegal and so not an offence 
under section 225-B, Indian Penal Code, 
and consider that it should be set aside. 

. Pending final orders of the High Court 
I have ordered the release of the accused 
on bail, 

The records of the 
ted duly indexed.” 

Mr. M. H. Hakeem (Publio Prosecutor), for 
the Crown. 

ORDER.—The Magistrate’s Court had no 
power to remand the accused. Section 167 
of the Criminal Procedure Code applies to 
proceedivgs under Chapter XIV and not 
to those ‘under section 110: Emperor v. 
Basya (1). The conviction is, therefore, 
set aside and the bail-bonds cancelled. 

Conviction set aside. ° 


cases are submit- 


VRP. 
(1) 5 Bom. L. R. 27. 


PATNA HIGH COURT. 
SPECIAL BENCH. 


Criminas. Revisions Nos. 351, 352 AND 353 
or 1916. 
December 20, 1916, 
Present:—Mr. Justice Chapman, Mr. Justice 
Mullick and Mr. Justice Atkinson. 

“MANIK RAM AHIR—Accusep—Penitionss 

VETSUS 
EMPEROR— Opposite Parry. 
Assam Lubour and Bmigratiyn Act (VI of 1901), 
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ss. 164, 2 (1) (e)—Interpretation of Statutes — Emigra- 


tion, definition of —Intention of person recruited, 
` whether material, 
The interpretation clause contained in most 


modern Statutes should be used for interpreting 
words which are ambiguous or equivocal only, and 


not so as to disturb the meaning of such as are plain.” 


It is not to be construed as a positive enactment. 
[p. 966, col. 1.] : 

Sub-clause (e) of sub-section (1) of section 2 of the 
Assam Labour and Emigration Act is merely descrip- 
tive of what emigration may mean, and is intended 
to avoid repetition in the main provisions of the 
Emigration Act of the various points of departure 
and destination to and from which it was desired 
to restrict emigration. This description or inter- 
pretation has no concern with the mind of the 
emigrant or whether the emigration was intentional 
on oo of theomigrint or otherwise. [p. 966, 
col, 2, 

There is nothing in section 2, sub-clause (e), to 
indicate or to show that in order to constitute emi- 
gration there must be personal intention present to 
the mind of the person recruited, when he is 
recruited, to go to te labour district to work there 
for hire, [p. 967, col. 1] a. 


In order to constitute emigration within the 
meaning of the Act all that is necessary is that (a) 
the points of departure and destination should be as 
required by the Act, (b) ihat the emigrant shonid be 
sixteen years of age or upwards and (c) that the 
emigrant is to labour for hire in a Jabour district 
otherwise than as a domesticservant. [p. 967, col. 1.] 


To constitute an offence under section 164 of the 
Act the recruiter must have present to his mind in 
the exercise of his powers the purpose for which he 
recruits, viz, emigration. It matters not that the 
individual recruited intended to emigrate. [p. 967, 


col, 2.) 
Manik Ram Ahir v. Emperor, 38 Ind. Cas. 316; 
1 P, L. J, 388, dissented from. 


Faiz Ali v, Emperor, 5 Ind. Cas. 49 
Cr L. J. 148, distinguished. 


Criminal revision against the order of the 
Sessions Judge, Manbhum-Sambalpur, dated 
‘the 5th August 1916, affirming tbat of the 
Sub-Divisional Magistrate, Sambalpur, dated 
the 5th April 1916. 

Mr, Hasan Imam (with him Mr. 
Charan Laha), for the Petitioner. 

Mr. Sultan Ahmad, (Deputy Government 
Advocate), for the Crown. . 


JUDGMENT. 


37 C. 27; 11 


+d 


Uma 


ÀTKINSON, J.—In-each of these three cases- 


the petitioner has been convicted under 
section 164 of the Assam Labour and Emigra- 
tion Act, 1901. The facts found in each 
case are similar. The petitioner has a depôs 
in the District of Sambalpnur to which the 
* provisions of thg Act have been extended. 
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To this depdt the persons in respect of whom 
the offences are said to have baen committed 
were brought. .They were givan to under- 
stan] that they wera being taken to 
Chittagong. “Under the suparintendence of 
the petitioner arrangements wera made to 
send them as laboarara to Assam. After 
leaving the patitioner’s depdt but bafore 
leaving the District of Sambalpur they 
became aware that they were going tn 
Assam and not to Chittagong. On these 
findings the petitioner has baen convicted 
under section 1640f the Act. Saction 164 
runs as follows: — 


65 h . š b ; 

Whoever knowingly recruits, engages, 
induces, or assists or attempts to recruit, 
engage, induse, or assist any- person: to 
emigrate in contravention of the provisions of 
the Act or any notification for the time 
being in force thereunder shall bs punishable 
with imprisonment for a term not ‘exceeding 
six months and witha fine not exceeding 
Rs. 500 or both.” 


In this case admittedly the recruiter acted 
withont a licensa, which is the act alleged 
to be in contravention of the Statute. If 
the case rested alone upon the construction 
to be pnt upon this section with a view to 
ascertaining its scope, meaning and object and 
the nature of the offence it created, the case 
submitted for our determination would be 
reasonably free of donbt and difficulty. 
However, it is contended that having regard 
to section 2, sub-section 1, of the Assam 
Labour and Emigration Act of 1901, the 
words “to emigrate” as used in section 164 
have a peculiar and siguificanf meaning; and 
that by reason of the interpretation given to 
the word “emigrate” in section 2, sub-section 
1, of the Act the words “recruits to emigrate” 
as used in section 134 are not to have their 
ordinary and grammatical sense in accord- 
ance with the context in which they are 
used in that section coupled with the scope 
and object of the section itself. Shortly 
summarised, the contention before us is that 
to sustain a conviction in each case ib is 
necessary to find that at the time when the 
petitioner assisted the coolies to leave 
Sambalpur the coolies had the intention of 
going to Assam to labour, and that the 
petitioner knew that the coolies had that 
intention. The jodgment of this Court in 
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the case of Manik Ram Ahir v. Emperor 
(1) is relied on to’ support this contention. 

Let us examine carefully section 2 of the 
Statute; bearing in mind that most modern 
Statutes contain an interpretation clause 
wherein is declared the meaning which 
certain words and expressions are to, or may 
bear for the purposes of the Statute in ques- 
tion. Asarule, bowever, it should be used 
“for interpreting words which are ambiguous 
or equivoea]-only and not so as to disturb the 
meaning of such as are plain. Interpretation 
clauses are not to be construed as positive 
enactments. Section 2 begins by enacting 
that “In this Act unless there is anything 
repugnant in the subject or context”, certain 
words are to have acertain meaning and sub- 
slause (e) sets ont that the word “emigrate” 
denotes the departure of any native of 
India, not being a native of a labour 
district, of the age of sixteen or upwards 
from any part of the territories in wbich 
this Act may for the time being be in 
foree for the purpose of labouring for 
hire in a labour district otherwise than 
as a domestic servant. Thus if there was 
any repugnance between the meaning 
of the word “emigrate” as defined -in 
the interpretation section with the subject 
or context in section 164 we should have 
to modify the meaning accordingly, having 
regard to the scope and object of the 
section and the evil the law intended to 
prevent. We should not, by adopting a 
forced and unnatural interpretation of the 
words “recruits to emigrate”, render the 
section a nullity; and we cannot adopt a 
construction which would lead to an 
obvious absurdity and be inconsistent 
with the general policy and scope of the 
legislative enactment itself. 


The provisions in the Act on the subject 
of emigration relate to the engagement 
of emigrants through garden sirdars, the 
regulation of transport, medical supervision, 
inspection, repatriation and so forth. It 
is obvious that it is the intention that these 
provisions should apply quite irrespective 
of the question whether the emigrant 
happens to know where bhe is going or not. 
The House of Lords in the case of Vacher 
aand “Sons Lid. v. London Society of Oom- 


(1) 88 Ind. Cas: 316; 1 P. L. J, 888. 
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positors (2) laid down the guiding rule 
for the construction of Stautes and Lord 
Macnaghten at page 117 of the report 
says that “It is the universal rule “in 
construing Statutes,..that the grammatical 


‘and ordinary sense of the words is to be 


adhered to, unless that would lead to some 
absurdity or some repuguance or inconsistency 
with the rest of the instrament, in which 
case the grammatical and ordinary ‘sense 
of the words may be modified, so as to 
avoid that absurdity and inconsistency, but 


no further.” And again at page 121 of 
the same report another noble Lord 
says: “It is no doubt, well estab- 


lished that, in construing the words of a 
Statute susceptible of more than one meaning, 
it is legitimate to consider the consequences 
which would result from any particular 
construction, for as there.are many things 
which the Legislatuge is presamed not to have 
intended to bring about, a construction which 
would not lead to any one of these 
things should be preferred te one which 
would lead to one or more of them.” 


But apart from this view of the case 
section 2, sub-section 1, clause (e), is not 
realiy a definition section at all. The 
word “denotes” is only used in sub-clanse 
(e). In all the other sub-clauses of 
section 2, the word “means” is. used in 
contradistinction to the word “denotes.” 
We attach importance to this distinction, 
because we think it clearly indicates that 
sub-clause ie) of section 2 does not purport 
in the strict sense to be a definition 


of the word “emigrate” and, therefore, cannot , 


be construed in too literal and strict a 
sense as if it were a positive enactment. 
In our opinion sub-clause (e) of sub-section 
1 of section 2 is merely descriptive of 
what emigration may mean and is intended 
to avoid repetition in the main provisions 
bf the Act of the various points of departure 
and destination ‘to and from which it 
was desired to restrict emigration, viz., 
departure from Sambalpur for Assam. This 
description or interpretation had obviously 
no concern with the mind of the emigrant 
or whether the emigration was intentional on 
the part of the emigrant or othérwise. And 


-“(2) (1918) A. C. 10%; 82b]. K. B 232; 107 D. T, 
722; 67 S. J. 75; 29 T.-L R73 oy aM 


S 
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dn order to constitute emigration, in our 
‘opinion, within the meaning of the Act all 
sthat is necessary is that (a) the points of 
departure and destination should be as 
‘required by the Act, (b) that the emigrant 
Should be sixteen years of age or upwards, and, 
‘(é) that the emigrant is to labour for hire in a 
‘labour district otherwise than ‘as a domestic 
servant. ` Much stresa has been laid upon the 
words for the purpose” used in sub clause 
'(e).of section 2 as implying a personal 
‘intention in the mind of ‘the individual 
‘recruited to -go to a labour district and work 
as a labourer otherwise than as a domestic 
Servant, We are not prepared to puta strain- 
‘ed constractior upon these words which the 
‘general seope of the Statute and the section 
do not themselves warrant. We havealready 
‘indicated the meaning which we think the 
{words “reoruits to emigrate’ bear in the 
context in which they are used in section 164 
and applying the ordinar$ canon of constrac- 
‘tion, viz, “that a reasonable construction 
“should, if possible, prevail and that it must 
‘not be assumed that the Legislature forsees 
“every result which may acerne from the 
use of a particular word”, we consider that 
‘there is nothing in section 2, sub-clause 
‘(e),, to indicate or shew that in order to 
‘constitute emigration there must be per- 
‘sonal intention present to the mind of 
“the person reernited, when he is recruit- 
‘ed, togo to a labour district to work 
there for hire, Therefore, whether section 2, 
sub-clause (e), be viewed in the light of 
its repugnance to the scope and meaning of 
section 164, which -deals with offences by 


.recruiters or upon its natural construction, 


the argument addressed to us on behalf of 
the petitioner fails. 


With all respect to the learned Judges 
who decided the case of Manik Ram Ahir v. 
‘Emperor (1), we are unable to agree with 
the view which they took of the section 
and it can no longer be regarded as an 
authority for the construction of secticn 164, 
The decision of Coxe and Mullick, JJ., in 
the Caleutta High Court in August 1913 
(unreported) supports our view. The case 
of Faiz Ali v, Emperor (3) rightly under- 
stood has no application tothe present case 
and is not in. part materia with it, and thus 


(3) 5 Ind. Cas, 495; 37 0. 27; Li Cr, L J 148, 
: . 
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affords no assistance in the present argu- 
ment, It follows, therefore, that to constitute 
an offence under section 164 of the Statute 
the recruiter must have present to his mind, 
in the exercise of his powers, the purpose for 
which he recruits, viz., emigration. It matters 
not that the individual reernited intended 
to emigrate. If the recruiter secures his 
services with the intent that he should 
emigrate, the intention on the part of the 
person induced is immaterial. Onee the 
‘Tribunal who hears the ease findsasa fact 
that the resruiter intended that the labourer 
he secures or recruits should depart toa 
‘labour district asa labourer to work in 
such district, the offence is complete 
within the meaning of the section and the 
intention of the person induced is wholly 
immaterial, ` 
` Argument has been addressed to us on 
the severity of the sentences in this case. 
In -Revision No. 253 of 1916 a punishment 
of three months’ rigorous imprisonment and 
a fine of Rs. 500 was pronounced. We think 
In Revision 
Ne. 352 of .1916 a sentence of six months’ 
rigorous imprisonment was -awarded to the 
petitioner. We think in this case the 
punishment is somewhat severe and we 
reduce the period of imprisonment to one 
of three months. In Revision No, 351 of 
1916 the’ punishment awarded was six 
months’ rigorous imprisonment. In this cake 
also we think that the punishment | is 
somewhat severe and we reduce the sentenca 
to a period of three months. Thus in “all 
the petitioner will undergo three consecutive 
periods of imprisonment -of three ‘months 
each making in all nine inonths, ceupled 


. with hie liability to pay a fine of Rs, 500 


in Revision No. 353 of 1916 and in default 
of payment to undergo rigorous imprisonment 
for a further period of six weeks. 

CHAPMAN, J.—I csoneur. 

Mouuicx, J.—I concur. 


Petitions rejected; Sentences reduced. 


` 


, 
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CALCUTTA HIGH COURT. 
CRIMINAL Rererence No. 73 or 1916. 
May 24, 1916. 

Prerent:— Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Sheepshanks. ° 
RAYAN KHAN anv OTHERS— Å CCUSED— 
PETITIONERS 
TETSUS 
EMPEROR—Obpposire PARTY, 
Criminal Procedure Code (Act V of 1898), ss. 118, 
122—Sureties for goca behaviour, fitness of-~Magis- 

trate, jurisdiction of. 

Sureties offered for good Belial iour should not bo 
rejected except after judicial inquiry; the Magistrate 
should himself decide, after holding an inquiry, 
as to the fitness of the proposed sureties and he cane 
not call upon other persons to exercise the functions 
which are entrusted by law to him alone. [p. 968, col. 2.] 

Where cach of several persons bound down 
under scction 118, Criminal Procedure Code, offers 
two sureties, the fitness of each of the sureties must 
be separately determined, a general order without 
investigation of the ciroumstancos of each of the 
sureties is not contemplated by law. [p. 969, col. 1.] 

“The fact that the sureties do not show that they 
have sufficient control over the accused person bound 
down under section 118, Criminal Procedure Code, 


is nota valid ground for their rejection under section , 


122, Criminal Procedure Code, [p. 969, cols. 1 & 2.] 

Criminal reference by the Sessions 
Bankura, dated the 13th May 
1916, against an order of the Sub-Divisional 
Magistrate, Bankura, dated the 23rd 
March 1916. 

ORDER.—In a proceeding under section 
110, Criminal , Procedure Code, the peti- 
tioners were directed on the lst December 
1915 to execute bonds for Rs. 209 with 
two sureties each,, to be of good behaviour 
for one year in some cases, and for three 
years in other cases—in default to undergo 
rigorous imprisonment for the respective 
pertods. This order was made by Mr. 
H. K. Mallik, Sub-Divisional Magistrate, 
Bankura. On the 24th and 26th January 
1916, the petitioners produced two sureties 
each, who offered to stand as sureties and 
filed documents of title relating to their 
properties. On the 28th Jannary the 
Magistrate recorded the following order: 
“To Police for enquiry, if the surety is 
fit; forward documents also.” As the 
Police did nct submit the report on the 


-day fixed tke case was adjourned. The 


Snb-Inspectcz of Police subsequently reported 
in the {iclicwirg terms: “The proposed 
Sureties ale rct fit. They have no suf- 
cient ccrticl cyer the accused and they 
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have no sufficient property to pay the 
amount in case of default; so under the 
circumstances I cannot recommend this.” 
The Inspector of Police forwarded this 
report to the Magistrate with the note 
“not recommended.” The Magistrate there- 
upon recorded the following, order on the 
llth February 1916: “Rejected. Let 
them -furnish other: good surety.” The 
result was that the petitioners were all 
lodged in jail. The Sessions’ Judge has 
now forwarded the records to this Court 
with the recommendation that the order 
of the Magistrate be set aside, on tha 
ground that the sureties were rejected 
without judicial enquiry by” the Magistrate 
himself, 

lt is well settled that “the question 
whetber a particular person who is offered 
as a surety is or is not fit, within the 
meaning of section, 122, Criminal Procedure 
Code, must be decided by the Magistrate 


himself, and his decision must be based 
upon evidence taken for the purpose; 
sureties offered should not be refused 


except after judicial enquiry. This view 
is supported by a long line of eases in 
this Court which are binding upou us and 
our subordinate Courts. Suresh Ohandra Basu 
v. Emperor (1), Abdul Khan In re (2), 
Hirm vy. Emperor (8), kalu Mirza v. 
Emperor (4). In the case last mentioned, 
Coxe, J., doubted whether the enquiry 
might not be delegated to a Subordinate 
Magistrate. Ryves, J., however, followed 
what has undoubtedly been the consensus 
of opinion in all the superior Courts in 
this country, namely, that the Magistrates 
should himself hold the enquiry into the 
fitness of the proposed sureties and cannot 
call upon other persons to exercise the func- 
tions which are entrusted by law to him alone. 
Amongst the eases in Allahabad, ‘reference 
may be made to the decisions in Queen- 
Empress v. Pirthi Pal Singh (5), Emperor 
v. Tota Ram (6), Emperor v, Ghulam Mustafa 


(1) 3. L. J. 675;3 Or. L. J. 468. 

(2) 10 0. W. N. 1027; 4 Cr. L. J. 169. 

(8) 28 Ind. Cas. 663; 420.705; 19 ©. W. N. 220; 
16 Cr. L, J. 827. 

(4) 5 Ind. Cas, 29; 87 O. 91; 146. W. N. 49; 11 Cr. 
L, J. 23. 

(5) A, W. N. (1898) 154, 

(6) 25 A. 272, 
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(7), Emperor v. Balwant (£), Bhawani Singh 
v. Emperor (9). The same view has been 
adopted in the Court of the Judicial Com- 
missioner of Oudh [Emperor v. Parmeshur 
(10), Ramanand Singh v. Emperor (11), Jai 
Govind v. Emperor (12)}. A similar view has 
been adopted by the Chief Court of the 
Punjab [Emperor v. Kaim Khan (18)], and 
also -by the Court of the Judicial Commis- 
sioner of Sind [Imperator v. Mahro (14°, 
Emperor v. Kamal (15), Imperator v. Allahdino 
(16), Emperor v, Haji Usman (17), Firu 
Abdulla v. Emperor (18), Muhammad Ibrahim 
vy. Emperor (19) ]. We accordingly accept 
the recommendation of the Sessions Judge, 
set aside the order of the Magistrate, 
dated the llth February 1916, and 
remand the case to him in order that he 
may enquire into the fitness of the sureties 
offered upon esuch evidence as may be 
adduced before him on behalf of the accused. 
It may be added that as there are several 
accused persons each of whom has offered 
two sureties, the fitness of each person 
must be separately determined; 4 general 
order without investigation of the circum- 
stances of each of the sureties is obviously 
not contemplated by the law. 


As the question of fitness of each surety 
will be determined by the Magistrate after 
enquiry, it is not necessary for us to 
specify the elements to be taken into 
considération by him; but with refererce 
to the observation. in the Police report 
thet sureties should be rejected if they do 
not show that they have..sufficient control 
over. the accused, we may draw the attention 


(7) 26 A. 371; A. W. N. (1904) 52; 1 Cr. L. J. 190. 

(8) 27 A. 298; A. W, N. (1904) 231; 1 Cr. L. J. 912; 
1 À. L. J. 601. 

(9) 26 Ind. Cas. 646; 12 A. L. J. 1004; 16 Or. L. J. 
54. 

(10) 7 0. C. 113; 1 Cr. L. J. 459. 

(it) 11 0. C. 267; 8 Cr. D. J. 344. 


(12) J7 Ind. Cas. 72; 15 O. C. 263; 13 Gr. L, J. 760. 
(18) 18 P. R. 1906 Cr; 3 Pun. Cr, R. 2910; 14 P. L. 
R. 1907; 5 Cr. D. J. 148. 


(14), 2 S. L. R. 11: 10 Cr. D. J. 225, 
(15) 2 8. L. R. 15; 10 Cr. L. J. 280. 
(16) 11 Tnd. Cas. £94; 5 S.D. R. 87; 12 Cr. L. J. 4'0. 
t17) 7 Ind. Cas. 592; 4 S. L. R. 18; 11 Or. L. J. 497. 
(18) 23 Ind. Cas. 746; 7S. L. R. 94; Ib Cr. b. J. 


818 
u9) 27 Ind. Cas. 148, 
100. 6 


£S. L. R. 173; 16 Cr. L. J. 


-INDIAN GASES, 


989 


of the Magistrate to the fact that accord- 
ing to the decisions of this Court this is 
not a valid -ground for rejection of a 
surety | Kalu Mirza v. Emygercr (4)... The 
same view has been adapted by the Bombay 
High Court in æ recent case, Jivanatha v. 
Emperor (20), though a somewhat different 
view is possibly indicated in Queen- Empress 
v. Rahim Bakhsh (2;) and Zikri v. Emperor 
Q2, 

Let the records be returned. 

Case remanded, 

(20) 28 Ind. Cas. £76; 16 Bom. L. R.1838; 15 Cr. L. 
J. 268. 

(21) 20 A. 206; A. W.N. (1898) 21; 9 Tad. 

N. 8.) 494, 
5) 11 Ind, Cas. 1008; 8 A. L. J 785; 12 Or. LJ 
4 
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ALLAHABAD HIGH COURT. 
First Appeat From Oxver No. 92 or 1916, 
February 2, 1917. * 
Present:— Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Rafique, 
MUHAMMAD AHSAN. ULLAH— 
: APPELLANT É 
Versus 


EMPEROR—Responperr. 

Provincial Insolvency Act (TIT of 1907), s. 48, pen. 
ceedings under—Procedure—Charge,’ framing of—~ 
Criminal Procedure Code (Act V of 1898). | 

Where in an insolvency matter proceedings have 
to be taken which may result in an order bei g made 
under section 43 of the Provincial Tusolvbney Acv 
the proceedings should be carried. on in analogy 
with the provisions of the Criminal Procedure Code, + 
1898, and something in the nature ofa charge should 
be drawn up anda day or timt fixed for the hearing: 
of the evidence on that charge, the insolvent being 
givenan opportunity to meet the’ charge. [p. 970, 
coh 1.) . 

First appeal from the order of the District 
Judge, Gorakhpur, dated the.5th May 1916, 

Dr. S. M. Sulaiman and Mr Hameedullah, 
for the Appellant. 

Mr. A, E. Ryves, for the Crown. 

JUDGMENT.—The facts connected with 
this appeal are as follows. One Ahsanullah 
applied to be declared an insolvent. His 
petition was granted and the Receiver took 
possession of certain property as belonging 
to the insolvent, including the twu watches, 
a bed and some cooking utensils which were 
not incladed in’ the list of his property 
given by the insolvent. Proceedings were 
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taken on the report of the Receiver and the 
insolvent was sentenced to one month’s 
simple imprisonment, He now appeals, con» 
tending in the first instance that the order 
was bad because no charge had been framed, 
He also appeals upon the merits. As to the 
first point we do not think that the order 
is absolutely illegal. The insolvent appears 
to have had an opportunity of meeting the 
charge against him, and he must have known 
what the charge was, At the same time we 
think, as has already been pointed ont in 
this Court, that itis advisable fora Judge 


in an insolvency matter, when he intends to`’ 


take proceedings which may result in an 
order being made under section 43 of the 
Insolvency Act, that the proceedings should 
be carried on in analogy with the provi- 
sions of the Code of Criminal Procedure, and 
that something in the nature of a charge 
should be drawn up and a day or time 
fixed for the hearing of the evidence on 
that charge, the insolvent having an oppor- 
tunity to meet the charge, We think that 
asa general rule it is very undesirable that 
anything like a summary order should be 
passed. Having stated so much, we must 
also remark that we are very far from saying 
in the present case that if was unnecessary 
that proceedings should have been taken. 
On the merits we see no sufficient reason to 
disagree with the finding of the Court below 
that the insolvent concealed some of the pro- 
perty which belonged to him from the Receiver 
and omitted to include it in the list of his 
property. The property was, however, of small 
* value and one of the watches has been found 
by the Court to have belonged to the son. 
Under all the circumstances we think that the 
punishment which the insolvent has already 
suffered is sufficient and we modify the order 
of the Court below accordingly. The mean- 
ing of our order is that the appellant will 
not.be obliged to go back to jail. 
-bonds are cancelled. 


Sentence reduced. 
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CALCUTTA HIGH COURT... , 
Criminar Rererences Nos, 61 anp 62 |". 
or 1916. - eee 

May 12, 1916, COE 
Present:— Justice Sir Asutosh Mookerjee, KT, 
and Mr. Jastice Sheepshanks, . ; 
KAMAL MANDAL AND ANOTHER— .-_ 

~  Accusep-— PETITIONERS, 

versus 
EMPEROR—Opposire Party, . 
Criminal Procedure Code (Act V of 1898), s. 35.0) 
~—Sentences in different trials, concurrent running -of, 
order for, whether legal. g Ca 

A Court is not competent to direct that sentences 
passed in different trials on an accused person for two 
or more offences do run concurrently; such direction 
ean only be given under section 36 (1), Criminal Pro- 
cedure Code, when such sentences have been passed at 
one trial, ip. 971, col. 1.] : 
Criminal references by the District 
Magistrate, Jessore, dated the .lith April 
1916, against convictipn and sentences:by ithe 
Sub-Depnty Magistrate, 2nd class, -Narail, 
dated the 3rd January 1916. mts 


JUDGMENT.—-These are references under 
section 438 (1), Criminal Procedure Code, 
made by the District Magistrate of Jessore. 
The facts are notin ‘dispute and may be 
briefly stated. On the night of 10th October 
4915,a burglary with theft was committed 
in the house of one Bijoylal Ghosh of Raigram: 
On the 12th December 1915, another burglary 
with theft was committed in the house 
of one Bijoygopal Roy of the same “village; 
In the course of the investigation “in the 
second case the Police discovered the stolen 
articles of Bijoylal Ghosk as also those. of. 
Bijoygopal Roy from the huts and from 
underneath a heap of straw in the court- 
yard of the two accused, Kamal Mandal and 
his son Purna Mandal. Two separate cases 
were thereupon instituted against both the 
accused, one in respect of each incident. 
The trials were separately held and separate 
judgments were delivered. The Sab-Deputy 
Magistrate sentenced each accused to undergo 
rigorous -imprisonment for six movithsi in 
each case and he ordered that the sentences 
in the two cases should riin conotrrently. 
Appeals weré preferred: to athe- District 


“Magistrate-as the trials had been held by 


a Sub-Deputy Magistrate of the second class. 
The appeals were summarily rejected. It 
was .subsequently brought to the notice of 
the District Magistrate thatthe order that 
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the sentences in the two casas should run 
concurrently was irregular under Jail Code, 
rule ‘526, Explanation l. An explanation 
was called for from the Sub-Deputy Magis- 
trate; who stated that his intention was that 
each ‘accused should in all undergo rigorous 
imprisonment for six months, taking together 
the sentences in both the cases, The District 
Magistrate has now referred the case to this 
Court, with the recommendation that the 


sentence in each case be reduced to rigorous- 


imprisonment for three months and the two 
sentences be ordered to run consecutively or 
that a fresh trial be directed. i 

It is obvious that the order of the Sub- 


Deputy Magistrate that the sentences 
in the two cases do run concurrently is 
illegal. Section 35 (1), Criminal Pro- 


cedure Code, authorises a Court to direct that 
several, puuishntents passed on an accused 
for wo or more distinct offences do run 
concurrently only when such sentences have 
been passed on him at one trial. It is nob 
competent to a Court to give such a direction 
when the sentences have been passed in differ- 
ent trials (section 397 of Criminal Procedure 
Code) ([Queen-Empress v. Bhagwandas (1), 
Emperor v. Tukaram Hari (2), Girdhart Lal 
v. Emperor (3)]. It may be pointed out that 
under section 46 of Act XXV of 1861 such 
a direction could have been given when the 
accused ‘was convicted of more than 
one offence at one time; in section 314 of 
Act X of 1872 the phrase “at one trial” was 
substituted for “at one time” and any possible 
ambiguity in the section due ‘to the use of 
the latter phrase was thus removed: Queen- 
Queen v. Puban (4). Weaccordingly accept 
the recommendation of the District Magis- 


trate, reduce.the sentence upon each accused. 


in each case to rigorous imprisonment for 
three months and direct that the sentences in 
the two cases do run consecutively. 


3 Sentences modified 
(1) 2 Bom. L, R. 111. : 
(2) 4 Bom. L. R. 876. 
(3) 10 Ind. Cas, 156; 12 Or. L. J. 217; 11 P. R. 1911 
Cr; 82 P. W. R. 1911 Cr; 146 P. L, R. 1911. i 
(4) 7 W. R. 1Cr 
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SIND JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL ÅPPZAL AGAINST ÀCQJITTAL No. 62/1 

oF 1916. 

September 9, 1916. 

Present: —Mr, Hayward, J. C., and 
Mr. Crouch A. J. C. 
EMPEROR—APPELLANT 
- Yersus 

SUMAR JURIO—Accussp—Opponent, 

Evidence Act (E of 1872), s. 1£4—Possession of 
stolen cattle three to four months aftér theft—Preswmp- 
tion —Rebuttal. 

. Inallthe circumstances of cattle lifting in Sind the 
possession of stolen cattle three to four months after 
theft is sufficient to raise a presumption of guilt 
under section 114 of the Evidence Act, but such 
presumption may be rebutted by evidence showing 
that the possession of the accused had a lawful 
origin. [p. 971, col. 1; p. 972, col. 1.] 

Appeal against the order of acquittal 
passed by the Additional Sessions Judge, 
Hyderabad. 

Mr. E. Raymond (Public Prosecutor for 
Sind), for the Crown. i 

Mr. Qidumal Awatrat, for the Accused. 


JUDGMENT. 


Haywarp, J. ©.—The complainant Kadu 
appears to have lost a buffalo while it was 
grazing in the jungle, and about three or 
four months afterwards it was discovered 
in the cattle pen of the accused Sumar 
by the Police. When the buffalo was 
discovered, the accused Sumar at once 
stated that he had got it by exchange from 
a man named Tajan Shah at the water 
wheel of one. Sahib Khan. The com- 
plainant produced two,men Sajan and 
Haji Khan to support him in his allega- 
tion of the loss and the identity of the 
buffalo, and the accused Somar cited four 
witnesses to prove the exchange of a cow 
and a calf for the buffalo besides Tajan 
Shah and the zamindar Sahib Khan, 
The Resident Magistrate, Naushahro, was 
satisfied as to the theft and identity of 
the buffalo. He regarded the evidence of 
the accused as suspicious and convicted 
him of dishonestly receiving the buffalo 
knowing it to be stolen property under 
section 411, Indian Penal Code. The 
Additional Sessions Judge, Hy; derabad, 
considered that the accused’s possessions 
of the buffalo was not sufficiently recent 
to raise the presumption of guilt, though 
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he, at the same time, -doubted the truth 
of the accused’s defenċe. He thereupon 
acquitted the accused on appeal. The 
Government have objected to this acquittal, 


.mainly on ,the ground that the possession 


of the buffalo three to fonr months after 
that theft was such recent possession as 
to raise the presumption of guilt under 
section 114 ofthe Indian Evidence Act, 
and that the conviction ought, in view of 
the concurrent finding as to the falsity 
of the defence, to have been upheld by 
the lower Appellate Court. This is, there- 
fore, practically a second appeal. 

We have carefully considered the record 
and .the judgments of the Resident 
Magistrate and the learned Additional 
Sessions Judge, and my own conclusion is 
that the Additional Sessions Judge was 
in error, in holding that the possession of 


the buffalo three to four months after the 


theft was not, in all the circumstances of 
cattle lifting. in this province, such recent 
possession as to put the accused upon his 
defence, that is to say, to raise against 
him the presumption of guilt under section 
114 of the Indian Evidence Act, There 
was, therefore, this further question which 
ought to have been considered in detail 
by the Additional Sessions Judge, namely, 
whéther-.the: adverse presumption had not 
in all the circumstances been sufficiently 
rebutted by the evidence adduced on behalf 
of the accused. But that does not appear 
to have been done, because that evidence 
was dismissed with the brief remark that 
the defence seems to be false and mo 
endeavour. was made to diseuss it in 
detail, We have, therefore, here this 
substantial question to decide, namely, 
whether the -evidence adduced on behalf 
of the acensed was rightly put on one 
side as not- worthy of credence and, as 
bearing on-this’ -question, the withdrawal 
of: the evidence iof the witness Tajan Shah 
and .the.deeision of the accused at the 
end'-6f‘the trial not .to press further for 
the evidence! of the zamindar Sahib Khan. 
We vre no-doubt in the disadvantageous 


position `. of not. having seen the four. 
witnesses adduced on behalf of the 
accused under actual examination. But 


their ‘demeanour . did not appear to be 
among the reasons which led to the 
rejection of their story by the Resident 


INDIAN CASES. 


11917 


Magistrate. His reasons appear to have 
been certain discrepancies in their evidence. 
No detailed opinion on these has, as 
already observed, been recorded by the 
Additional Sessions Judge. We must, there- 
fore, be content to form our own judg- 
ment on the evidence of those four 
witnesses. My own conclasion is that 
their statements were entitled to weight. 
The discrepancies mentioned do nob 
appear to me either very material or 
unnatural and no other particular reason 
has been suggested for setting aside their 
evidence as unworthy of eredence. It was 
again not unnatural -to withdraw the 
witness Tajan Shah because” he ran the 
risk of taking the accused's place in the 
deck if he supported the story of the 
other witnesses adduced on behalf of the 
accused. It was certainly unfortunate 
that the zamindar Sahib Khan was not 
examined as his evidence, if favourable, 
would have materially strengthened the 
story of the accused, But it does not 
seem to me that it would’ be right to 
presume that he would not have supported 
that story from the mere fact that the 
accused, after having obtained one long 
adjournment without avail for his appearance, 
did not press further for his production 
at the end of the trial. As the witness 
was not examined, it would not be right 
to pay any attenticn to the statement as to 
what he knew made by the Head 
Constable. 

We onght, therefore, in my opinion, to 
hold that the adverse presumption, which 
in all the circumstances of cattle lifting 
in this province, arose against the accused 
from his. possession of the buffalo so 
recently as three to four months after the 
theft was sufficiently rebutted in this 
particular case, by the evidence adduced in 
his defence, to entitle him fo an acquittal, 
We ought, therefore, in my opinion, on these. 
grounds to confirm the decision of the 
learned Additional Sessions Judge and 
to ‘dismiss this appeal. 

Croucn, A. J. C.—tThis is not, in my 
opinion, a case in which in second appeal, 
an order of conviction should be passed 
against the accused. 

We have not the advantage of seeing 
the witnesses and we have to judge of the 
facts as they appear beforeeus in the typed 
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book. As the case is thus presented there 
appears to me at least a reasonable 
doubt as to the guilt of the accused. 

To rebut the presumption arising against 
him from recent possession of the stolen 
property, accused gave a story which is 
prima facie not false. In support of 
this story he summoned several witnesses 

. and they gave statements in which I am 
not myself able -to detect any apparent 
falsity. The adverse criticism of the Trying 
Magistrate is confined to comparatively 
unimportant details and fails to convince 
me. The failure of Tajan Shah to appear 
in the witnegs-box is not a circumstance 
which can be fairly treated as suggesting 
the gnilt of accused. It is possible that 
Tajan Shah was the thief, and if so, he 
would naturally evade a public examination. 
The accused dideall that could be reasonably 
expected of him to obtain the attendance 
of Sahib Khan, 

I agree, therefore, that the appeal should 
not be allowed and that the order of the 
Sessions Court must stand. 

Appeal dismissed. 


@PATNA HIGH COURT. 
CRIMINAL Revision No. 383 or 1916. 
January 4, 1917. 

Present: —Mr. Justice Atkinson. 


In re MANRAKHAN SINGH— PETITIONER. 

Criminal Procedure Code (Act Y of 1898), s. 146— 
Attachment of disputed property without evidence— 
Adjournment to enable parties to present their case 
before Magistrate, whether can be allowed— Magis- 
trate, duty of. 

Where proceedings .under section’ 146, Criminal 
Procedure Code, were drawn up against two parties, 
who were required'to produce evidence in support 
of their respective cases on a certain date on which 
date both parties applied for time, and one of them, 
on account of the notice being served upon him only 
two days before the date fixed for hearing, could not 
even file his written statement, and the Magistrate 
proceeded to. deal with the vase, and for want of 
evidence, being unable to satisfy himself as to 
who was entitled to possession, attached the property 
under section 146, Criminal Procedure Code: 

Held, that the Magistrate, in the exercise of his 
diserclion, ought to lave allowed further time, and 
acceded to the application of the parties to grant 
them a reasonable adjournment in order to enable 
them to present their case before him. [p. 978, col. 
* 2p 974, coL 1] e 
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Application for revision against the order 
of the Sub-Divisional Officer, Gopalganj, 
District Saran,.dated the 13th Novembar 
1916. 

Babu Nirsu Naiayani Sinha, for the Peti- 
tioner. 


JUDGMENT.—This is a petition to set 
aside the order of Mr. G. E. Owen of the 
13th of November 1916 acting as Sub- 
Divisional Officer of Gopalgunj, attaching 
the property mentioned in the proceedings 
under section 146 of the-Code of Criminal 
Procedure. The facts are shortly as fol- 
ows. 

Acting on the report of the Sub- Inspector 
of Police, the Sub-Divisional Officer on- the 
23rd of October 1916 drew up proceedings 
requiring the opposing -parties to ' produce 
evidence, oral and documentary, in support 
of their respective cases before him on the 
13th of November 1916. On the 13th 
November, when the case was ready for 
hearing, both parties applied for time and a 
petition was filed by the petitioner in this 
matter stating that the order of the 23rd 
October was only served upon the petitioner on. 
the 11th of November, which was a Saturday, 
that Sunday intervened, which was a holiday, 
was the day for the 
appointed hearing, and that consequently the 
petitioner was not in a position to file his 
written statement or to offer evidence in 
support of his case. The learned Snb- Divi. 
sional Officer disregarded the statements in 
the petition and preceeded to deal with the 
case, the party opposing the petitioner also 
asking for time to present his case. - The Sub- 
Divisional Officer, having had no evidence before 
him presented by either of the parties, was 
unable to satisfy himself as. to who wasentitled 
to pessession and made the order; which he 
did, attaching the property under section 146, 

It appears to me that the Sub- Divisional 
Officer, having haud evidence before him | 
which showed that the order of-the 23rd 
of October was only served on the parties 
on the llth of November and that the 
appointed date for hearing was the 13th, 
ought, in the exercise of his discretion, to 
have allowed further time and that in doing 
so, more especially as the property had been 
attached under the order of the 28rd of” 
October 1916, no harm wonld have been 
done- and no prejudice would have resulted 
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in, the interest of the peace of the com- 
munity; and that accordingly the Sub-Divi- 
sional Officer ought to have acceded to the 
application to grant a reasonable adjourn- 
ment to the parties to present their case 
before him, Accordingly I shall set aside 
the order of the 13th November 1916, and 
T shall remand the case for hearing de novo, 
both parties to file their respective written 
statements within ten days from the day on 
which the record is received at Gopalgunj. 
In the meantime the property is to remain 
attached under the operation of the order of 
the 23rd of October 1916, and upon the 
filing of the respective statements by both 
the parties in this matter the Sub- Divisional 
Officer shall hear their evidence and dispose 
of the case accordingly. 

Order set aside; Oase remanded, 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

CRIMINAL Revision APPLICATIONS Nos. 86 AND 
92 or 1916. 

August 3, 1916. | 
Present—Mr. Hayward, J. C., and 
Mr, Fawcett, A. J. O. 

ALLAH BUX wald KHAIR MAHOMED — 

APPLICANT 
versus 
EMPEROR — Opronent. 

Criminal Procedure Code (Act V of 1898), ss. 250, 
476—Bringing jalae charge—Magistrate, competency 
of, to award compensation and in addition to direct 
prosecution under s. 211, Penal Code. 

A Magistrate before whom a false charge is brought 
is competent to order compensation to be paid to 
the accused and also to direct the prosecution of 
the complainant under section 476 of the Criminal 
Procedure Code. [p. 978, col. 2.] 

Inre Gopala Bhaw Changula, 18 Ind. Cas. 411; 15 
Bom. L.R. 49; 14 Cr, L. J. 75; 87 B. 376; Achar v. 
Pirushah, 20 Ind. Cas. 697;7 S. L. R. 10; 140r. L. J. 
437, Adikkan v. Alagan, 21 M. 237; 2 Weir 312; 7 Ind. 
Dec. (N. s.) 528, referred to. 

Bent Madhub Kurmi v. Kumud Kumar Biswas, 30 
C. 123, 6 0. W. N. 799, distinguished. 

Chiter dictum, per Hayward, J.C. (Fawcett, A. J. 
C. dissenting).—1t appears open to question whethor a 
Magistrate exercises a wise discretion in awarding 

e compensation under section 260, Oriminal Procedure 
Code, and at the same time directing a prosecution 
of the complainant under scotion 476 of tho. same 
Gude. [p. 975, col, 1.] 


. 
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Applications to revise the orders: ‘of 
the Resident Magistrate, Hala. 

Mr. Partabrat D. Punwani, for the Appli- 
eant. 

Mr. E. Raymond (Publie Prosecutor for 
Sind), for the Crown. 


JUDGMENT. 


Havwaro, J. C.—The complainant Allah- 
bux alleged that he, with the help of. the 
witnesses Nur Mahomed and. Kassim, 
succeeded in catching the accused Chuto ore 
night as he was riding off with Allahbux’s 
camel, The Magistrate, who tried the 
case, considered it to be false gn the grounds 
that there was no satisfactory explanation 
of the presence that night of the witnesses 
Nur Mahomed and Kassim, that they 
would not have been able to catch the 
accused Ohuto if he had really been 
mounted on the camel, that there was no 
satisfactory evidence of footprints, that no 
hue and cry was raised to attract the 
attention of the villagers and that there 


was delay in reporting the matter 
the next morning to the Police. The 
Magistrate also considered the plea of 


the accused Chuto to be probable, name- 
ly, that he had been caught and beaten 
on his way to the village becanse he was 
on ferms of criminal intimacy with one 
Musammat Bavil.” This was coygoborated 
by the evidence of the woman,.and by 
the injuries found on the aceused’s person 
by the Sub-Assistant Surgeon. The 
Magistrate accordingly fined the com- 
plainant Rs. 50 for having made a false 


charge under section 250, Criminal Proce- 9 


dure Codé, and he aiso directed hiş 
prosecution for the same under section 476, 
Criminal Procedure Code, 


The complainant has sought revision of 
both these orders, and Mr. Partabrai on 
his behalf has taken us in detail through 
the facts and pointed out that the investi- 
gating Sub-Inspector was not examined, 
that a charge had actually been framed 
upon the evidence and that previous 
experience of somewhat similar cases appears 
to have prejudiced the judgment. of the 


learned Resident Magistrate. There 
seem to me, indeed, some-'portions ‘in the 
judgment which -are open to Griticism. 


But on the other hand the Magistrate had * 


Na 


Lah 


‘sufficient grounds have been 
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the advantage of personally examining 


athe witnesses and has given detailed 
_reasons for the conclusions at which 
he arrived; and those conclusions will 


now be the subject of further con- 
sideration by another Magistrate. It would 
appear to me, therefore, not proper to 
express any further opinion now on the 
order of compensation under section 250 
of the Criminal Procedure Code beyond 
that involved in the conclusion that no 
shown for 
prohibiting the further enquiry under sec- 
tion 476, Criminal Procedure Code. But 
it. does appear to me open to question 
whether the’ Magistrate exercised a wise 
discretion in “both awarding compensation 
under section 250, Criminal Procedure Code, 
and at the same time directing a prosecu- 
tion on the ‘ame charge under section 
476; Criminal ‘Procedure Code. That looks 
to "me very much like convicting a- man 
of having, brought a false charge under 
section 250 and at the same time invit- 
ing a -second conviction contrary to the 
spirit of section.403, Criminal Procedure 
Code, by referring the question of the 
falsity | or otherwise of that charge over 
again .to the decision of another Magistrate. 
The latest, authorities to the contrary do 
not appear to me, speaking with due 
deference, to have entirely met this patent 
objection. “But they are binding upen me 
and must be followed; the cases being In 
re Gopala Bhau Changula (1) and Achar 
y. Pirushah (2). For these reasons both 
the applications must, in my opinion, be 
rejected by this Court. 


Fawcett, A. J. O.- I concur that there 
are no sufficient gronnds shown for inter- 
ference in revision by ihia Court, regard- 
ing the view taken upon the facts by the 
learned Magistrate in what appears to me 
to be grima facie a careful and weéll-con- 
sidered judgment. My learned brother has 
expressed the opinion that the Magistrate 
did not exercise a wise discretion in both 
Sdhetioning the prosecution of the accured 
under section 211, Indian Penal Code, and 
ordering him to pay compensation under 


(1) 18 Ind. Cas, 411; 15 Bom, L. R. 49; 14 Or, L. J. 


95; 37 B. 376. 
- (2) 20 Ind. Cas. EST, 7.5, L. R. 10; 14 Cr. L. J. 437, 
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section 250 of the Code of Criminal 
Procedure. With due deference I do not 
agree in this view. For the grounds of 
my disagreement I am content to refer 
to the remarks on the point by Batchelor, J., 
in the case of Gopala Bhau Changula, In re, 
(1) and the similar decision by this Court 
in the case of Achar v. Pirushah (2). The 
Madras High Court hastaken the same view 
in the case of Adikkan v, Alagan (8) and the 
contrary view taken by the Caleutta High 
Court in the ease of Bachu Lal v. Jagdam 
Sahai (4) has been practically overruled 
by the subsequent case of Bent Madhub 
Kurmi v. Kumud Kumar Biswas (5). There 
it was held by the Full Bench, Prinsep, C. J., 
dissenting, that an order under section 250 of 
the Code of Criminal Procedure can be madein 
acase which is falseas wellas frivolous, or vexa- 
tious and even the dissenting Chief Justice ex- 
pressed his opinion that if the order for com- 
pensation were a valid order, the prosecution 
under section 211, Indian Penal Code, might 
follow in the same way as the civil suit such 
as is contemplated by the later part of 
section 250, Criminal Procedure Code. An 
order for compensation cannot, in my 
opinion, properly be considered as equivalent 
to a conviction and punishment for bring- 
ing a false charge; but even if it be so 
treated under section £6 of the General 
Clauses Act, 1897, and.section 71 of the 
Indian Penal Code, theapplicant will still 
be liable to prosecution and punishment 
under both these enactments, provided the 
total punishment does not exceed what 
can be inflicted under section 211, Indian . 
Penal Code. As a matter of policy, I 
think, it is often desirable that persona 
who appear to a Court to have brought a 
false complaintshould be prosecuted crimizal- 
ly under section 211, Indian Penal Code, and 
also ordered to give compensation under 
section 250, Criminal Procedure Code, which 
is a summary provision intended to give 
some prompt, though small, compensation 
to the person wrongly accused. 

For these reasons I concur in the order 
dismissing these two applications. 

Applications dismissed. 
(3) 21 M. 287; 2 Weir 312; 7 Ind. Dec. (x. s ) 528. 


(4) 26 C. 181; 12 Ind. Dec, (x. 8 ) 720. 
(5) 30 C. 123; 6 C. W. N. 799, 
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“MADRAS HIGH COURT. 
Danaus “MISOELLANEGUS Petition No. 
or 1916 ~ 
an, E . January 11, 1917. 
: "Present: :—Justice Sir William Ayling, KT, 
"and Mr. Justice Napier. 

In re PIRAMU, NADATHI AND OTHERS— 
‘Acovsep. | 

seat paiva Act (XVI of 1908), s. 88—Prosecution 
by private person— Sanction of officers epecified, want 
of, effect of - ‘May be commenced,’ meaning of. 
© The permission of the officers specified in section 
83 of the Registration Act is nota preliminary re- 
quisite for the institution of proceedings by a private 
person -for offences under the Act. “[p. 977, col 1.) 

Gopinath v. Kuldip Singh, 11 O 566; 6 Ind. Dec. 
(x 8.) 1186; Queen-Empress v Vythilinga, 11 M. 500; 
4 Ind. Dec. (N. 8 ) 348, relied on. ; 

Queen-Empress:v. Batesar Mandal, 100. €04; 5 Ind, 
Dec. (N. s ) 405; Husain Khan v. Emperor, 36 Ind. 
Cas. 145; 14 A. L. J. 412; 36 A. 8354; 17 Or. L, J. 465; 
Emperor v Jiwan, 27 Ind. Cas. 208, 87 A. 107; 13 A. 
L. J. 45 16 Or. L. J. 144, not approved. 

_The words ‘ may be ‘commenced? in the section are 
mot prolifbitory and do not preclude complaints by 
p persons. [p. 977, col, 2.] 


‘Reference under” section 215 of the Ori- 
e Piocedüre Code, 1898, by the 
‘Assistant Sessfons- Judge, Tinnevelly, in 
Sessions Casé” Nò. 65 of 1916, and peti- 
tion praying’ that in the ‘circumstances 
stated therein, the High Court will be 
pleased to issue an order quashing the 
éommitment of the accused 
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D of 1916 on the -file of the Court of the 
Sub-Migistrate of Srivaikuntam), 


The ‘Publie Prosecutor, for the Crown. 


Mr. Q. Venkataramiah (for the Hon’ble Mr. 
B.-N. Sarma) -and Mr. L. 8. ‘Veeraraghava 
ANE for the Accused. 


' ORDER. 


_ AYLING, J.— This is a reference by the 
Assistant ` Sessions Judge, Tinnevelly, re- 
commending that the commitment of ‘cer- 
offences falling under 
section 2 of the Indian Registration Act 
should be quashed under section 215, Criminal 


Preceduie Code, as bad in law. No -per- 
mission was‘obtained for the prosecution 
in this case from any of the officers 


mentioned in section 83° of the Registra- 
tion Act and in the view of the Assist- 
ant Sessions Judge this fact is fatal to 
the institution of the case. It bas been 
held by a Full Bench of the Caleutta 
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in the said - 
Sessions Case No. 65 of 1916 (R.O. No. 
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High Court in Gopinath v. Kuldip Singh 
{1) that no sanction is necessary before 
the institution by a private person -of the 


. charge under section 82 of the Registra- 


tion Act, and it may be inferred from 
the judgment of this Court in Queen-Em- 
press: v. Vythialinga (2) that the learned 
Judges were inclined to take the same 
‘view. The wording of section: 83 is far 
from clear, but on a consideration of the 
section, the cases quoted before us and 


‘the argument on both sides, I am inclined 


to take the same view. One cannot but 
“be pressed by the marked difference be- 
tween the wording of „section 83 of the 
Registration Act and that of the correspond- 
ing sections in varions other Acts, which un- 
equivocally and inthe clearest terna lay down 
that previous sanction or permission is requir- 
ed for the institution of progeedings, Vide 
section 70 of the Stamp Act, section 72 
(a) of the Post Office Act, section 36 of 
the Income Tax Act and section 29 of 
the Arms Act. Had it been the intention 
of the Legislature to “bar prosecution for 
offences under the Registration Act by 
private persons without sanction or per- 
mission of the Registration Authorities, 
it is diffienlt to see why the intention 
could not have been exprersed in the same 
way so as to put the matter beyond 
doubt. Our ‘attention has, moreovgr, bégn 
drawn to the corresponding section, section 95 
of Acb XX of 1866, which runs thus: 
“A prosecution for any offence under this 
Act coming to the knowledge of a Register- 
ing officer in his official capacity may 
be instituted by the Registrar-General, 
the. Branch Registrar-General, the Re- 
gistrar, or (with the sanction of the 
Registrar to whom he is subordinate) the 
Sub-Registrar in whose territories, district 
or sub-district, as the case may be, the 
offence has been committed. All prose- 
cutions under this Act shall be institut- 
ed before a person exercising the powers 
of a Magistrate or Subordinate Magistrate 
f “he rst class; and all fines imposed 
under this Act” may be recovered in the 
manner prescribed in section .61* -of the 


Code of Criminal Procedure.” 
(1. 1 C. 566; 5 Ind. Der. (xN. s.) 1136. 
- (2) 1! M. 500; 4 Ind. Dec. (N. g.) 348. 


“#3ection of Criminal Procedure Code, XXV of 
186! —Ed, 6 
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It seems to me that the the intention 

of the section was merely fo prevent 
official prosecutions for offences under the 
Act being instituted by an officer below 
a certain grade, Even a Sub-Registrar 
had “to get the sanction of the Registrar 
to whom he is ‘subordinate. I do not 
see anything in this section to suggest 
that it is intended t? bar private prose- 
cutions and I should be loth to infer 
that the changes introduced in Act IIL 
of 1877 were intended to extend the 
operation of the section to such prosecutions, 
Mr. Venkataramiah invites our attention 
‘to the words “with tbe permission of” 
in the latter Act. Bat the natural effect 
of these words is simply to enable, for 
instance, the Snb-Registrar to depute 
a clerk to lay a complaint of an 
offence, instead of going to the Magistrate’s 
Court himself for that purpose as he would 
have to do under the older Act. The 
words which occur in all the Acts “an 
offence coming to the knowledge of a Re- 
gistering officer” admittedly tend against the 
view put forward by the Assistant Sessions 
Judge. I am inclined to hold that permis- 
sion of the Registration Officers is nota 
preliminary requisite for the institution of 
proceedings by a private person for offences 
under the Registration Act and that the 
committal in this case may stand. 
_ Narr J.—I agree with my learned 
brother in his judgment for the reasons 
given by him, but will add afew observ- 
ations of my own because I also agree 
with him that the question is one on 
eWhich it is possible to arriveata different 
conclusion as will be seen from the deci- 
sion of the Calsutta High Court. Now the 
section is 83 of the Registration Act. It 
is admitted before us that the language 
of this section is not clear. Speaking for 
myself I am inclined to. think that it 
should be paraphrased in this way: “When 
an offence under this Act comes to the 
knowledge of a Registering Officer in his 
‘official capacity he may commence a prose- 
cution, etc.” 


“The persons who are authorised to 
prosecute are as follows;”......“and they may, 
in addition give permission to some other 
person to prosecute.” If the language had 
in that form 1 should have very 
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little donbt that it was simoly permissive 
and giving power to the officers of the” 
department, Bat it has been urged before 
us that the words “a prosention for any 
offence may be commnenned” are analogous 
to proceedings provided in Binkruptey and 
other Asts, in which the words ‘may be 
commenead’ and ‘may be instituted’ have 
baen held to be direetnry and exclude the 
right of any parson other than the person 
mentioned in the Act. As thera is this 
ambiguity in the section we are permitted, 
under the authority of the House of Lords 
and the Privy Council, to examine the 
history of the provision and |, therefore, 
turn to the provision in the old Act of 
1866; here we find the language is simpler 
and is as follows: “A prosecution for 


-any offence...coming to the knowledge ofa 


Registering officer in his official capacity 
may be instituted by the Registrar-General, 
the Branch Registrar General, the Registrar 
or (with the sanction of the Registrar to 
whom he is subordinate) the Sub-Registrar”. 

Now it is somewhat curions that there 
is no reported decision of any prosecu- 
tion under this Act. Mr. Venkataramiah 
argues that under this Act there was 
no power in any private person to lay a 
complaint of an offence under the Act, 
his argument being that as the Act 
created the offence and as it designates 
the persons who are entitled to institute 
proceedings, so the right to institute 
must be confined to those persons. And 
he relies on the analogies: of various other 
Acts to which he has drawn our attention. 
Those Acts have been referred to in the 
judgment of my learned” brother and T 
will not recapitulate them. Bat there are 
two distinctions between those Acts and 
this. Those Acts create offences which 
do not primarily affect or injure any 
private person. They are offences against 
laws passed by- Government either for 
protection of the publio or are financial 
provisions, for instance, the public is 
not in the slightest degree interested 
in the recovery of stamp duty or offences 
against Stamp Acts, 


The second point to be considered is this, 
that in all those Acts, if I am not mistaken, , 
the form of the section is prohibitory. I 
will take the Stamp Act as an example, 
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section 70: “No prosecution in respect of any 
offence punishable under this Act shall be 
instituted without the sanction,” and I think 
the language is in the same form in every 
one of the other Acts. It is argued by 
Mr, Venkataramiah that the provisions of 
section 82 creating offences are also pro- 
visions dealing with offences against public 
servants and that, on the face of them, they 
do not purport to affect either the public 
or any particular person; and shat he is 
entitled to rely on the analogy of section 
195 (1) (a), Oriminal Procedure Code, where 
sanction of the public servant is required 
for contempt of his lawfulauthority. But 
I think on examining the section a little 
more closely it becomes apparent | that 
although the false statement—I am taking 
clause (a)—has been recorded before an 
officer and; therefore, in one sense it is an 
offence against that officer, still it is recorded 
under sections of the Act which exist for 
the protection of a private person and is, 
therefore, really a portion of an offence 
against the private person. I wonld only 
mention sections 834and 74 of the Registration 
Act. Section 34 provides that no Cocnment 
shall be registered unless the person execut- 
ing it appears before the Registering officer 
and the Registering officer Shall thereupon 
enquire into certain matters, “satisfy himself 
as fo the identity”, ete., ete, Section 74 pro- 
vides that-where a denial is made before a 
Registrar, he shall, as soon as conveniently, 
enquire whether the document has been exe- 
cuted or whether the requirements of the 
law, for the time being in force, have been com- 
plied with. 

It follows, therefore; that these enquiries 
into these false statements made are entirely 
for the benefit of a particular person who may 
be injured or otherwise affected by the 
registration of the document and it seems 
to me that one cannot treat these sections 
as being’ in the same class as sections 
which impose penalties for offences in coni 
tempt: of the authority of public servants or 
offences against Government. 


That being so, I see no reason why a 
private person should not be allowed to lay 
a complaint of an offence under the Ast. 
There issno: doubt that the private person is 
more seriously injured by the action of an 
offender’ who not only forges a document 


‘vrai dilih, = 
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but endeavours to give it higher authority 
by registering it and, therefore, as he is pat 
in a more dangerous position by this action; 
I can see no reason why he should not bè 
entitled to institute the proceedings on which 
higher penalties are provided for the offence, 
My learned brother has referred to the 
Full Bench decision in Gopinath v. Kuldip 
Singh (1). It is quite true that there aré 
decisions the other way. They are Queen: 
Empress v. Batesır Mandal (3), Hussain 
Khan v. Emperor (4) and F nperor v. Jiwan 
(5). I cannot but express my regret that 
we have not the advantage of the reasoning 
of the learned Judges ‘in those cases and so 
we are compelled to treat this matter'asa 
case of first impression. I admit that I 
have had great difficulty in arriving at “a 
conclusion: but I have come to a conclusion 
which is in agreement with my learned 
brother’s decision and I have thought it 


ecessary to give my additional reasons somet 


what at length, so that when this’ matter 
comes before this Court on another occdsion; 
the Court may have whatever assistanée will 
be afforded to it by the reasons which’ we have 
given: ` 3 


Petition dismissed; Reference a 
answered in the “negative. $ 
Y R.P. ` 

(8) 10 0. 604; 5 Ind. Dec. N. 8): 405. 

(4) 86 Ind Cas. 145; 14 A. L. J. 419; ag A. 354; aq 
Cr. L. J. 465. 

(8) 27 Ind. Cas. 208; 37 A, 107; 18 A. L. I ‘a 16 
Cr. L. J. 144. 


ALLAHABAD HIGH COURT. 
Criminal Revision No, 821 or 1916,- 
December 6, 1916. tok 
Present:— Justice Sir George Knox, Krawat 
MUTSADDI LAL AND OTHERS — -wii 
APPLICANTS oe 
versus a 
TARIF—Opposite PARTY, 
Criminal Procedure Code (Act V of 1898), ss. 435 
(3), 45— High Courts Act (24 & 25 Vict. c 104), 8 
15 Proceedings under Chapter XII. of Criminal Pro- 
cedure Code High Court, powers of, revision of. ` 
By section 435, clause (8), of the Criminal Proe. 
dure Uode, proceedings under, Chapter XII of the 
Code are not proceedings within the meaning of that 
section, and a High Court has, therefore, no power e 
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either under that section or under section 15 of the 


Indian High Courts Act, 1861, to send for them in 
revision. 


ge Tewuri v. Har Charan Rai, 26 A. 144; A. 
N. (1903) 212; 1 Or, L. J. 339, referred to. 


Criminal revision from an order of the 
“Magistrate, first class, Meerut, dated the 
1746 August 1916. 

“FACTS.—In a certain revenue case Tarif 
was declared occupancy tenant of the holding 
in question. This order was set aside by 
the Commissioner, in appeal who held that 
Tarif was not the occupancy tenant but one 
Jai Ram, the predecessor in-interest of the 
applicants, was such tenant. So far the order 
of the Commissioner was final. Subsequently 
a dispute arose about the standing crops. The 
Magistrate held that though the tenancy was 
Jai Ram’s the standing crops belonged to 
“Tarif and issued an order under section 145, 
Criminal Procedure Code, declaring Tarif 

“to be the owner of the crops. 


Mr. Nihal Chand, for the Applicants.—The 
‘order of the Magistrate was ultra vires, 
‘indsmuch as the Magistrate ‘took no evidence 
on either side in regard to the fact of pos- 
session on the date of the order or in regard 
to. au apprehension of a breach of the peace. 
© {Kyox, J.—But I have no” power to 
interfere in revision with regard to an order 
‘under sqéhign 145, Criminal Proéedare Code. ] 
. Undér" bêction 15 of the Chartér Aot the 
"High Cour: has power to interfere if there 
has beén’ .a gross miscarriage of justice. 4 L 
also rely on Puiant Chetty v. Rathina Chetty 
' (1), Shevbalak Rai v. Bhagwat Panday (2) 
and Juthan singh v. Ram Narain Singh (8). 
° [Kyox, J. -But I am bound by a Divi- 
sion ‘Bench ruling of this Uourt reported as 
Mahata Tewari v. Har Charan Bai (4).] 
“Mr. Hameedullah, for the Opposite Party. 
"JUDGMENT.—A Magistrate of the first 
‘ees of Meerut was satisfied and declared 
‘himself. satisfied from information that a 
dispute likely to cause a breach of the 
peace existed concerning certain land within 


- 


(1) -24 Ind. Cas. 597; 26-M: L. J. 208; (1914) .M. 
7. N. 862; 16 Or. L. J. 809, 

--{2) 35 Ind. Gas, 486; 16 0. w N. 1055; 13 Cr. L. 
7. 486, 400. 105. 26, 

(3. 22 Ind. Cas. 986; 18 C. W.N | 700 19 O LJ 
4856; 15 Cr. L. J. 202, 

(4) 26 A. 144; A. W. N. (1803) 212; HI Cr. L. J, 339. 
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the local limits of his jurisdiction. He 
made an order in writing stating the grounds 
of his being so satisfied, and requiring the 
parties concerned to attend his Court and to 
putin written statements of their respective 
claims regarding the fact of actual possession 
of the subject of dispute. This being so, 
the Magistrate purported to deal and did 
deal as a matter of fact with a proceeding 
falling. under Chapter XII of the Code of Cri- 
minal Prosedure. By section 435, clause (3), 
of the Criminal Procedure Code, his proceed- 
ings are not proceedings within the meaning of 
section 435, The result is that they cannot be 
called for in revisionor examined by this Court. 
This has been held by a Division Bench of this 
Court in Maharaj Tewari v. Har Oharan 
Rai (4). In that case it has also be-n held 
that this Court has no power to send for 
proceedings which are proceedings taken 
under Chapter XII, Criminal Procedure Code, 
either under the Code or under-section 15 of 
the Indian High Courts Act of 1861. Sitting 
asa single Judge of this Court, I am bound to 
follow what hasthere been laid down, the 
more so because after giving considerable 
study to this subject from time to time, I am 
satisfied that what was laid down in that 
case is what the Legislature intended when 
they enacted clause (3) of section 435 of 
The learned 


strenuous efforts to persuade the Court that 
if there have been irregularities which 
fall under section 145, clauses (4), (5), (6) 
and (7), Criminal Procedure Code, this Court 
can interfere. He says that there have been 
instances of single Judges of this Court 
holding this view. But he cannot point 
to me any Division Bench which held such 


a view. On the contrary the pronounce- 
ments: of Division Benches of this Court 
have been in the opposite direction. The 


application is dismissed. 


Application dismissed. 


£80 


In the matter of RASIK LAL NAG. 


CALCUTTA HIGH COURT. 
Rerexence No. 11 or 1916, 
July 4, 1916, 
Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Cuming. 
In the matter of Babu RASIK LAL NAG, 


A MUKTRAR, 

Legal Practitioners Act (XVIII of 1879), as amended 
by Act \XI of 1896), ss. 12, 14—Contempt of Court 
—Disciplinery powers of Court, 

The expression “such misconduct as aforesaid” in 
section 14 of the Legal Practitioners Act ‘as amended 
by Act XI of 1896 is not restricted to “fraudulent or 
grossly improper conduct in the discharge of his 
professional duty”, but is comprehensive enough to 
cover all cases of misconduct, whether they be 
included in clause (b) orin one or more of the other 
elauses of section “18, Consequently a subordinate 
Court is competent to inquire into a matter falling 
within the purview of any of the clauses of section 
13, when the Pleader or Muktear whose conduct is 
called in question practises in such Court. [p. 983, 
col. 1; p. 984, col. 1,] 

Sections 18 and 14 are intended to cover the same 
ground in so far asthe character of the misconduct 
18 concerned: these two sections supplement each 
other, but »hether action is taken against a legal 
practitioner under the one or the other of the sections, 
the final order can be passed only by the High Court 
[p 983,«col, 2.] 

Under section 18 of the Legal Practitioners Act 
itis not essential that the enquiry should be con- 
ducted directly by the High Court but the enquiry 
may well be made by a subordinate Court under the 
direction of the High Court. The only essential is 
that notice must be given to the legal practitioner 
concerned to show cause against suspension or dis- 
missal and the notice must formulate the charges 
‘with great” particularity and precision, so as to 
enable the practitioner to know tho charges he is 
called upon to meet. [p. 984, col. 1.5 


Misconduct, which shows disrespect of the 
anthority of the Court or which obstructs or has a 
tendency to interfere with the dre administration 
of justice, committed in the actual presence of the 
Court or in places where the Court is deemed pre- 
sent, such aa plees set apart for its nse and for the 
use of its officers, jurors and witnesses, amounts to 
contempt. [p. 984, cols, 1 & 2] 

A contempt of Conrt committed by a legal practi. 
tioner may be of snch a character as to warrant the 
exercise of the disciplinary powers of the Court 
under the Legal Practitioners Act [p 995, col. 1.] 

When the Court takes notice of a misconduct 
which consists in the obstruction of or an interference 
with one of its officers, the object of the discipline 
is not so much to vindicate the dignity of the Conrt 
or the person of the officer as to prevent undue 
interference with the administration of justice. [p. 
985, col. l] 

A Muktear practising in a Court had an altercation 
with the accountant of the Csurt in his office, in the 
course of which he roundly abused the accountant 
on provocation given by the acosuntant and the 
abugire language used was heard by tho presiding 
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Judge himself, who was holding his Court in the 
adjoining room: 

Held, that the misconduct of the Muktecr amount- 
ed to acontempt of Court but having regard to the 
circumstances of the case and the position of the 
Ifuktear, it would be sufficient to warn himas a mark 
of disapproval of his conduct. [p. 985, col. 1.] 


Refererce, under section 14 of the Legal 
Practitioners Act, by the District Judge, 
Nadia, in the matter of Babu Rasik Lal Nag, 
a Muktear, practining at Kustea, District 
Nadia. 

FACTS 
judgment. 


Babua D. N, Bagchi” Barawashibashi Mcoker- 
jee and Mohini Mohun Ohatteriee, against the 
Reference.—This reference should be dis- 
charged on two grounds, (1) because it is 
Incompetent, and ‘2) because on merits it 
is nota fit case to come within the pur- 
view of section 19 (f) of the Legal Praeti- 
tioners Act. 4 


of the case appear from the 


As regards the first point, authority is 
to be found in In the matter of Purna Ohunder 
Pal (1), which was followed in In the 
malter of Radha Charan Chakravartt 
(2). The questiun was again raised in 
In re Kali Prasanna Chowdhury (3), 
but it was not gone into as not necessary 
for the purpose of the case. Upon the said 
authorities and having regard to the langu- 
age of sections 13 and 14 of the Legal 
Practitioners Act, the lower Courts were 
not competent to hold the enqniry or make 
the reference, and it should, therefore, be 
discharged as without jurisdiction., A differ- 
ent view, no doubt, was taken in In the matte 
of the petition ef Muhammad Abdul Hai (4) 
by Mr. Justice Knox, but that is no authority 
against the decisions of this Hon’ble Court, 
particularly as the decision of Mr. Justice Hill, 
reported as Inthe matter of Purna Chunder Pal 
(1), was based upon a decision of the Privy 
Council reported as In the matter of Southekal 
Krishna Rao (5). Mr. Justice Knox pointed 


(1) 40. W. N. 889; 27 C. 1023; 14 Ind. Dec. (x s.) 


671. 
2) 40. L. J. 229; 10 0. W, N. 1059; 4 Cr. I. J. 
60 


(8) 5 Tnd, Cas. =. a C. L.-J. 164: 11 Or. L. J. 214. 
(4) 29 A.6l; A. W N. (1908) 269; 4 Or. la, Ji 401; 
8A. L.J. RIL 
(5) 14 L A. 184; 150. 152 12 Ind. Jar. 11; Š 
P. O. J. 26; 7 Ind. Doc. (x. s.) 085. 


Sar. 
. 


Vol. XXXVII] 


In the matter of RASIK LAL NAG, 


out that there were some important changes 
introduced into section 18 of the Legal 
Practitioners Act (XVIIL of 1879) by Act 
XL of 1896, bat he held that so far 
as the clause “any other reasonable 
cause” was concerned, there was no 
change atall. It was there all the same 
in section 13 of Act XVIII of 1879, 
and was simply put down as clause (f) 
of section 13 of Act XI of 1896. There- 
fore, it must be taken that while- their 
Lordships of the Judicial Committee in ! $87 
held that “any such misconduct” in section 
14 referred only to “misconduct in the dis- 
charge of professional’ duties,” they excluded 
“any other reasonabls cause” from the 
operation of section 14. Mr. Justice Knox 
was, therefore, clearly wrong in extending 
section 14 to all the clauses of section 13, 
as it was opposed, at any rate so far as 
clause (f) was concerned? to the decision of 
their Lordships of the Judicial Committee. 
Mr. Justice Hill’s decision, so far as clauses 
(c), (d) and (e) are concerned, may or may 
not be correct, althongh the point is not 
frea from diffisulty, but upon the authority 
of the Privy Council it was perfectly correct 
so far as clause (f) of section 13 goes. And 
the present is a case under clause (f) of 
section 13 of the Legal Practitioners Act. 
The reference manst, therefore, be discharged 
on this prelimipary point. 7 

On merits, again, the case is not ab all 
fit for a proceeding under the Legal 
Practitioners Act. The evidence shows that 
the accountant himself was to blame. This 
oung accountant was in the habit of 
striking people; he struck two persons on 
two previous occasions and on the present 
occasion, as the evidence shows, he rose up 
from his seat in an attitude of aseanlt and 
wae about to strike the old Muk/ear, when the 
latter abused him. , ‘Abnses are the weapons 
of the weak,’ and the abuse was a spontaneous 
outburst on the part of the poor old man in 
that helpless situation. The incident is 
unfortunate and is to be regretted. But 
this cannot be the basis of a proceeding 
under the Legal Practitioners Act. It 
certainly does not show any disqualifying 
defect in the character of the legal practi; 
tioner, Refers toln,the matter of Syet Wajid 
. Hossain (6). 

* (6) 6 C. W. N. 55609 c. 880. 
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Babu Ram Charan Mitter (Senior Govern. 
ment Pleader), for the Crown. — | agree 
in the arguments of my learned friend that 
the enquiry could not be held or reference 
made hy the lower Courts. But the matter 
has come up before your Lordships, and 
this Hon’ble Court can take action under 
section 138 of the Legal Practitioners Act. 
On merits the matter should not have 
come up before your Lordships, but should 
have been ended by the lower Courts with 
some admonition or warning to both parties, 
and your Lordships can also do that now. 

Babu D. N, Bagchi, in reply.—lf warning 
should be given it should have appropriately 
been given to the accountant. 

JUDGMENT.—This is a repor$ made 
under section 14 of the Legal Practitioners 
Act by the Munsif of Kustea, through the 
District Judge of Nadia. The Munsif has 
recommended disciplinary action against 
Rasik Lal Nag, a Muktear practising in bis 
Court, and the District Judge has in his 
opinion endorsed the views of the Munsif, 
The circumstances which led the Munsif 
to take action under section 14 may be briefly 
stated. 

On the 7th January 1916, Kisori Lal 
Chatterjee, accountant in the ofice of the 
Munsif of Kustea, reported that while he 
was busy with his work in his office rnom, 
the Muktear, Rasik Lal Nag, interrupted 
him, seriously threatened him, and, when 
asked to keep quiet, vilely abused him. 
The Mnunsif, who held his Court in an 
adjoining room, had himself heard the alter- 
cation. He, accordingly, issued a notice on 
the Muktear onder section 14, which set ont 
the substance of the charge, and called upon 
him to show cause why disziplinary action 
should not be taken against him for grossly 
improper conduct towards an officer of the 
Court. The Muktear entered appearance and 
contested the allegations of the accountant. 
The result was an elaborate enquiry by the 
Mansif, which led him to the conclusion that 
the conduct of the Muktear had been highly 
improper and merited severe condemnation. 16 
appears that the Muktear, along with two other 
persons, was a litigant in a case in that very 
Court. A aum of R4. 15 4 Odeposited inthe Sub. 
Treasury at Kustea was -joiutly payable to 
them. The payment-order form was passed 
by the accountant on the 22nd December 
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3915, and, under the rules of Court, was to 
remain in force for a period of 10 days. The 

lender employed by the parties did not, 
however, withdraw the money within the 
prescribed time. The result was that when, 
on the 7th January 1916, the Muktear, accom- 
panied by his Pleader and clerk, went to 
receive payment, they were informed that the 
payment-order had lapsed, and that it would 
be necessary to apply for its renewal. This 
appears, to have annoyed the Muktear, and 
an -altereation enfued between him and the 
dccountant. The evidence recorded in these 
proceedings shows that the Muktear abused the 
accountant, and the latter, not unnaturally, 
retaliated. It is extremely difficult, if not 
practically impossible, to allocate the blame 
precisely between the two contestants, but 
the Mursif, whose opinion is accepted by the 
District Judge, holds thatthe Muktear was the 
aggressor. It is plain, however, that theaccount- 
ant had not much of a reputation for civility of 
manners, and, on one occasion, had struck 
a blow to the clerk of a Pleader, which 


incident had not been forgotten. His 
attitude towards the Muktear; so far as 


one can gather from the evidence, was, in 
yiew of his antecedents, not very reassuring. 
The parties on this occasion did not, however, 
actually come to blows; there was abundance 
of mutual abuse and recrimination, and when 
the Sharistadar threatened to call in the 
office peon to put the Muktear out, the latter, 
in the words of the Munsif, “marched out-of 
hia own accord.” In these cireumstances, 
the ‘Munaif, as also the District Judge, 

commend that“ ‘punishment of an exemplary 
hara eler would-be very salutary and very 
well deserved.” 

On. behalf of the Muktear, a preliminary 
objection has been taken to the validity of the 
reference on the ground that the Munsif was 
_ not competent to take action under section 
14, asthe latter section is limited in its 
application to cases covered by fection 13, 
clanses (a) and (b), In support of this view, 
reference has been made to the dictum of 


Hill, J., in the case of In the matter of 
Purna Ohunder Pal (1). In that case, 
Hill, J., relied upon the judgment of 


Lord Hannen in In the matter of .Southekal 
Krishna Rao (5), where section 14 was read 
by the Judicial Committee along with section 
13, ‘and. it was ruled that the expression 
charged with : aby such misconduct’ in section 
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14 referred back to the preceding section and 
was consequently limited to “misconduct 
in the discharge of. professional daty.” - Hih, 
J., however, overlooked that section 13 had 
been amended after the decision of- the 
Judicial Committee, and that, whereas in 1883 
(the date of the order under review by the 
Judicial Committee), section 13 comprised a 
paragra ph which corresponds to what is now 
included in clauses (a) and (b), before 1899 
(the date of the order under review by Hill, 
J.), that is by section 2 of Aot XI of 1895, a 
new and extended section 13, which comprises 
clauses (c), (d) and (e) not included in the 
original section 14, had Been introduced 
by the Legislature into the Legal Practitioners - 
Act, in supersession: of the section in’ its 
primary form. Consequently, the question 
now before us, namely, whether. the expres- 
sion “such misconduct as aforesaid” in 
section 14 is restricted to “fraudulent “or 
grossly improper conduct in the ‘discharge 
of his professional duty”, or is, ‘comprehensive 
enough tö cover all cases of misconduct, 
whether ‘they be‘ included in clause (b) 
or in one or more of the” other _ clauses 
(c), (d); ‘e) and "f , never arose before the 
Judicial” Committee. On the other hand, the 
judgment ‘of the Fall Bench in: In the “matter 
of syed Wajid’ H sain +6)? shows’ that 
coridact comprised in the clauses otber than 
clauses (a) and (b) may alsa be properly des- 
cribed as misconduct; indeed it was suggested 
by Rampini ‘and’ Gupta, JI; in the ordbr 
of reference that the expression “any other 
reasonable cause” in ‘rection 15 (f) may 
be paraphrased as “misconduct other thag 
the professiorial misconduct specified in the 
preceding clauses.” -We -are of ‘opinion 
that the question cannot be treated as 
boneluded -either by: the observation’ of 
Lord Hannen in In the miatter of Southekal 
Krishna Rao (3), or by the dictum’ of Hill, 
J., in Inthe matter of Purna Chunder Pal 
(1). We also find that the -dictum ‘of 
Hill, J., has been doubted in In the matter 
of Kali ‘Prosonna Ohowdhury «3 ana” “Im 
the matter: of the Second Grade leaders =F), 
We iurtber find that Sir George Kunca; J., 


dissented from the view of Hill, J., in 
the case of In the matter of the peti- 
tion of Muhammad Abuul Hai (4) 


(7) 6 Ind. Cas. 313; 84 M: 39; (1910) M. W. NG 
168; 8 M. L. T. 22; 20 4. L. J. 500; 11 Op, I J, 8:0, 
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apd held that- the words “any sneh’ mis- 
:ĉonduct as aforesaid”, as used in rection 14, 
relaté to all the cases set out in section 
18, in other- words, a subordinate Court 
: Js competent to enquire-into a matter falling 
wyithin the purview of any of the -clauses - of 
-Section 13, when the Pleader or’ Mukéear 
-whore conduct‘is called in question practises 
rini, such Court.’ This-view is not opposed to 
the decision in In thé matter of Radha Charan 
Chakravarti (2) where, although the dictum of 
Hill, J.;-was quoted, the only question for 
determination was the competency of one sub- 
ordinate Court to inyestigate a charge of mis- 
‘conduct committed’: in another subordinate 
Mourt, specially during the pendency of pro- 
ceedings under section 14 in the latter Court; 


careful sorutiny of the judgment shows that | 


sitdoes not deal with the question in controversy 
zhefore us. Nor'can the decision in In the 
matter uf the petition of Gtlab Khan (8), which 
turned. npon the construction of sections 15 
sand 16 of Act: XX of- 1865, be treated as 
«binding authority on the question of ‘the 
tpue .scope of-sections 13 and 14 of Act 
-XVIIL of -1879 as amended by Act XI 
-of 1896: That question was recently con- 
jsidéred by‘a Full:Bench of the Madras 
High Court in the- case of- District Judge 
‘of Kisina:y > Hanumanulu (9) and the con- 
struction.‘ was “adopted that séction 14 
covers all the clatises-of section “18, so 
dhat a subordinate Court is competent” to 
fake proceedings against, a legal practitioner 
for, misconduct alleged to come within 
glanse, (£) of section 13. We agree with 
Sin. John Wallis, C. J., that there is no 
good reason why charges under clauses 
other than clauses (a) and (b) of section 
18 should not be investigated in the 
first instance by the ‘subordinate Court 
and it. would be: very inconvenient if they 
could not. .The introduction of clauses 
. (0, (dJsand (e) into section 18, without 
any amendment of section 14, goes rather 
to show, as” observed by; Ghose, J., in In 
the matter of Purna Ohunder Pal (1), that 
section 14; as it stood, was deemed wide 
enough to cover them. The Court would 
be slow to presume that the Legislature 
had overlcoked the point and bad through 


a ey oe I. B.O; 16 W. R. 15 Cr- 


9) 82 Ind. Cas 826; 18 M. L. T. 549; AA 


si Wen. 1060, 17 Oy. b.d. 88; 89 M,-104;---* ye 
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the subordinate Court with 


‘such misconduct has been 


:ment each other, 


oversight left a lacuna’. which must :lead 
to serious practical inconvenience. If.. the 
narrow construction indicated by Hill, J., 
be adopted, the. result follows that .while 
in cases’ of misconduct comprised in clauses 
fa) and (b) of section 13, the subordinate 
Court may forthwith institute an” ‘enquiry 
under sestion 14, and may, if necessary, 
exercise the power of suspension. at> the 
appropriate stage [In re Bajrangi Shahat 
{10)], the subordinate Court may be 
helpless in cases of a much graver character, 
for instance, where a practitioner is guilty 
of extremely contumacious conduct in Court. 
Sections 13 and 14 were intended, “in” ‘our 
opinion, to cover the same ground, in so 
far as the character of the misccnduct is 
concerned Jf the misconduct is brotglit 
or comes to the notice of the High’Cocrt 
without the intervention Of the subordinate 
Court, the High Court is competent to 
‘take direct action under section 183; if 
section 14 had stood by itself, the result 
would have heen that the High Oonurt 
would be powerless to take disviplinary 
action, where the subordinate Ovurt had, 
“by reason of weaknessf ignorance, or like 
cause, failed to take notice of the mis- 
conduct and to report the matter io~ the 
High Court under section 14. A’ good 
illustration is afforded by the decision of 
the Full Bench in In the ‘matter of ‘an 
‘Advocate, a Vakil,a Pleader and a Muktear (11), 
where the misconduct committed in the Court 
below and ignored by .that Court was 
noticed by this Court in the course of 
the hearing of an appeal from original 
order. Section 14, on the other hand, invests 
authority .to 
its opinion, 
committed as 
‘deserves investigation by that Court. From 
this pointof view, the two sections supple- 
-but the cardinal fact 
remains that whether the enquiry is made 


institute an enquiry, if, in 


“by or under the orders of the High Court 
ander section 13 or is instituted by the 


subordinate Court of its own motion,. the 
finalordercan be passed only. by:-the High 
Court. In fact, sections 12 to 15 show 
that the final determination in all shee 


(10) 9 Ind. Cas. 225; 15 O. SN; 269; 18 C. L. F 


45; 12 Gr. L. J, 88. 


(1) AG. LJ. 262 Lan. DEN 


a 
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éases rests with the High Court and the 
High Court alone. We hold aceordingly that 
the decisions in In the miter of the petition of 
Muhammad Abdul Hai (4) and PDisrict 
Judge of Kistna v. Hanumauulu (9) take 
a correct view of the intention of the 
Legislature and that section 14 covera cases 
of. misconduct under all the clauses of 
section 13. In this view, the objection 
that the Muosif had no jurisdiction to 
take proceedings against the practitioner 
in respect of misconduct alleged to come 
within clause (f) of section 13 must be 
overrvled, We desire to add, however, 
that even if we had felt constrained to 
adopt the restricted view taken by Hill, J., 
the Mukteay would not have been bene- 
fited in the least degree. Ii cannot be 
disputed that this Court is competert to 
take action under section 13, clause (f. 
after such enquiry as it thinks fit. The 
section does not require that the enquiry 
should be conducted directly hy the High 
Contt, the enquiry may well be made hy 
a subordinate Court under the direction 
of the High Court. The ocly essential is, as 
pointed out by the Full Bench ir In re 
Ganapathy Sastry (12), that notice must 
be ‘given to the legal practitioner con- 
cerned to show cause against suspension or 
disinissil, and the notice mnst formulate 
the sharges with great particularity and 
précision; 35 as to enable the practitioner to 
know the charges he is called upon to 
meet, That condition has been amply 
fulfilled in this case. There is, thus, no 
reaton; why the enquiry by the Munsif, 
though not conducted under the orders of 
this Court, should not be adopted for the 
purpose of a proceeding under section 13, if 
we took the view that this Court could pro- 
ceed only under section 13 and not on a report 
by the subordinate Court under section 14. 
We must consequently examine the case on 
the merits. 

The misconduct imputed to the Muktear 
technically amounted to a contemptof Court, 
Tt is well settled that misconduct in the 
presence of the Court, which shows disrespect 
of its authority or which obstructs or has a 
tendency to interfere with the due administra- 
etion of justice, is contempt. On this ground, 


(12) 3 Ind, Cas. 844; 19 M. L. J, 504, 6 M. L. TT, 
258; 11 Cr. L. J, 274. 
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disorderly conduct in the Court room is trest- 
ed as contempt of Court. This principle is 
not limited to misconduct in the aetnal pre- 
sence of the Judge; the Courf is deemed 
present inevery part of the place set apart 
for its use and for the use of its 
officers, jurors and witnesses, and there- 
fore, misbehaviour in such places is miscon- 
duet in the presence of the Court. Sir 
Willian MacMahon, M. R., in French v, French 
(13) observed that asa Tribunal administer. 
ing laws, without authority to protect its 
proceedings from ontrage or disturbance, 
presents to the mind the, idea of an institution 
which must be impotent, dependent and 
freyuently useless, the Court will exercise 
its jurisdiction for outrages committed or 
insults offeredin the face of the Court; he 
then added that the same jurisdiction will be 
extended to all the departments and offices 
of the Court, a pridposition which results 
directly from the cases mentioned [Rex v. 
Carroll (14), Roach v, Hall (15) Anonymous 
(18), Ee parte Burrows (17°, Ex parte Jones 
(i8)]. The same principle was recog- 
nised in the decisions in In re Johnson(19), Ez 
parte Wilton (29), Kirby v. Webb (21), Jharl. 
tan’s case (22). A similar doctrine has been 
adopted and repeatedly applied in cases 
of high authority in the Courts of the United 
States [Fisher v. McDanial (23), U. 8. v, 
Corter (24), U. S. v. Emerson (25), State v, 
Woodfin (26).] No useful purpose would be 
served by a minute comparison of the facts 
of the different cases; what we are concerned 
with is the ascertainment of the general 
principle, and that principle is accurately | 


(18) (18241 1 Hog. 128. 

+14) (1774) 1 Wils. K. B. 75; 95 B. R. 500, 

(15) (1742) 2 Atk. 469; Dick 794: 26 E. R. 683. 

(16) (1754) 2 Ves. Sen. 520; 28 E. R, 332, 

(17) (1803) 8 Ves Jun. 535; 32 E. R. 462. 

(18) (1806) 13 Ves. Jun. 237; 38 E. R, 263, 

(19) (1887) 20 Q. B. D. 68: 57 L. J. Q. B. 1; 68 L. T, 
160; 23A W. R. 51; 52 J. P. 230. 

(20) (1842) 1 D. (N. a) 803. 

(21) (1887) 8T. L.R 763 

122) (1837) 2 My. & Cr. 316;6 L. J. Ch. 185; 40- 
E. R 88I. 

(23) (1901) 9 Wyo. 457: 87 Am St. Rev. 971. 

(24 (1829) 3 Cranch ©. C. 423; 25 Fed, Cas. 


312. KA 
(25) (1831) 4 Cranch ©. O. 188; 25 Fed. Cas, 
1012, ; ae 
(26) (1844) 8 Ired. (N. c.) 19% 42 Am, Ded, 161, 
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formulated in the language used by Harlan, 
J, in delivering the unanimous opinion of 
the Supreme Court in Eg parte Savin (27): 
“The Court, at least when in session, is 
present in every part of the place set apart 
for its own use and for the use of its officers, 
jurors and witnesses, and misbehaviour any- 
where in such place is misbehaviour in the 
presence of the Court.” In the case bafore 
us, there is no room for doubt that the 
practitioner misbehaved in the presence of 
the Court within the meaning of this rule; 
in fact, the abusive language used by him 
was heard by the presiding Judge himself, 
who was holding lis Court in the room 
adjoining the office where the incident took 
place. In these circumstances, it is ineontro- 
vertible that this Court may take discip- 
linary action against the Mukfear, No 
doubt the powef of suspension or’ removal 
is distinct from tbe power’ to punish 
for contempt [ Ex parte Ri binson (28) |, but a 
_ contempt may be of. such a character as to 
warrant the exercise of the disciplinary 
rowers of the Court. At the same time, 
we must not overlook that, as pointed out 
by Bowen, L. J., in Helmore v. Smith (29), 
when the Court takes notice of a misconduct 
which consists in the obstruction of or an 
interference with one of its officers, the object 
of the discipline enforced is not so mach to 
vindicate the dignity of the Court or the 
person of the officers, as to prevent undue 
interference wi h the administration of justice; 
from this point of view, the present case is 
not of much gravity; there was obviously no 
intentional disrespect towards the Court; 
the Muktear was rather moved by a sudden 
impulse. In view of these extenuating cir- 
cumstances, and also of his long standing 
position in the profession, we are of opinion 
that it will be suffisient to warn him as a 
mark of our disapproval of his conduct. 
We direct actordingly that he be warned. 
Muktear warned, 
(27) (1884) 131 U.S. 267; 33 Law. Bd. 150. 
(28) (1878) 19 Wallace 403; 22 Law. Ed. 205. 


(29) 11886) 38 Ch D. 449 at p. 455; 56 L. J. Ch. 
145; 66 L. T. 72; 85 W, R. 157. 
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ALLAHABAD HIGH COURT. K 
CrrminaL Revision No. 819 or 1916. 
December 6, 1916. 

Present:— ratics Sir George Knox, Kr, 
GULAB RAI AND ANOTHER— APPLICANTS 
` versus 
EMPEROR —Ovpoure Parry, 

Criminal Procedure Code (Act V of 189%), ss 190 
(1), 537 —Mayistrate, cognizance of offence by Pro. 
secuting Inspector, report of —Realing o er evidence 
already recorded fo newly adled uccused ~Irreg ularity 
-~Objection, when to be taken 

During the trial of an accused for theft the Pro. 
secutiag [nspecto’ ‘eported that a urini facie case of 
recaiviag stolea yo s was mula ont against two 
other personsand asked that they might be added as 
acusadi. Dhe dasistrate ordered acsordingly and the 
evidence already recorded was read over to the new 
accnsed: 

Held, (1) that there was nothing irregular in the 
procedure adopted by the Magistrise, inismach ag 
the proceedings against the two accused were started 
by the Magistrate on taking cognisance of the facts 
in a Police report; [p. 486, col. L] 

(2) that reading over the evidence to the accused 
was an irregularity curable un lar saction 437 of the 
Criminal Prosedura ode, unless objection was taken 
at once or im uediately after the procedure adopted, 
Lp. 936, col. 2.] 

Criminal revision from an order of the 
Sessions Juige, Bareilly, dated the 18th Osto- 


ber 1916. 


FACTS of the case are as follows: — x 

One Haziri Lal, a silveramith, employed a 
boy named Anokhe in his shop. Anokhe 
stole certain ornansats from the shop and 
sold them to the applicants. 


Anokhe was prosecuted for theft and while 
the prosecution was going on and after some 
évidence was recorded, the Prosecuting 
Inspector made an-application that Gulab Rai 
and Babn Ram, the present applicants, shoald 
also ba prusecated ander section 411, [adian 
Penal Gude. The Magistrate accepted the 
application, had the whole evidence read 
over to the new accused, proceeded with the 
trial and convicted all the three persons, 


Mr, Satya Chandra Mukerjee (with him Mr, 
S. D. Sinha), for the Aoplicants.—The report 
of the Proxecuting Luspector asking that - 
proceedings be taken against the applicants 
was neither a complaint nora Police report 
and the Magiatrate should be deem~1 to have 
cognizance of the case under section L993 (e), 
Oriminal Procedure Code, and could not order 


4 
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ə joint trial at. that- stage., Moreover, it was 
improper that the evidence was read to the 
applicants and not .taken in their presence. 

Mr. R. Maleomson (Assistant Government 
Advocate), for: he Crown, was not called upon. 

JODGMENT.—The main point urged 
before me is. that the trial of the peti- 
tioners is not in accordance with the law, 
inasmuch as (1) the report of the Prose- 
euting Inspector asking that proseedings 
be taken against the applicants was 
neither a complaint nor a Police report 
and the Magistrate should be deemed -to 


Have. taken cognizance of the case under 


section . 150 (e) of the Criminal Proce- 
dure Code, and (2) all the witnesses 
were not examined in the presence of the 
petitioners. I have heard all tbat could 
be said with reference to the first point 
by 
Gulab Rai, 
any. weight, to it. The case was a case 
sent up by the Police, and I undersfand they 
sent up only one person named Anokhe, 
and in the Polise papers they~ -said that 
they did not consider the evidence suffi- 
sient as against Gulab Rai -and Babu Ram. 
The’ trial commenced as against Anokhe 
alone; but after 
certain _atage, the Prosecuting. Inspector 
intervened and reported that a sufficient 
prima facie case had been made out against 
Gulab Rai and Babu Ram, These two men 
were then proceeded against as accused per- 
sous. Such procedure was not procedure 
which can properly be called taking cogni- 


“anoe of an offence upon the knowledge of 


the Magistrate or suspicion that such offence 
had, been committed. -The . proceeding 
against Gulab Rai and Babu: Ram was 
the taking cognizance upon the Police 


réport of the facts, and there . was uoth-. 


ing irregular in the procedure adopted 
by- the learned Magistrate. As regards the 
second point, I myself have. very serious 
objections to the procedure adopted by the 
Magistrate in this case. Experience has shown 
me. ; ;bow - evidence already recorded ean be 
read ‘over, and the procedure is not only 
dangerous but I feel sure that in many 


cases the person to whom it is read over, 


ig. not upon his ‘guard to watch and to 


take note of everything which has been, 


placed upon ‘the ‘record: J understudy 
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the learned Vakil who appeared for. 
but I am unable to attach, 


it had gone on to a: 
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however, >that in this:‘casé Babu Ram was 
represented in the Court below,- 
note that in more than ène."6ase the. 
Courts have considered that. sach pro- 
cedure, irregular though it be, is covered .by 
section 537 of thé -Criminal’ Procedure 
Code, ‘unless objection is ‘taker’ -at- once’ 
or immediately’ after ‘the procedure adopt- 
ed. This" being the case, I ‘am not pre- 
pared ‘to interfere. The applications are 
dismissed. toate NG é 
` ‘ Applications dismissed. 
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MADRAS HIGH COURT. 
i City Civiz Court AppgaL No, 12 or 1916. 
November 2, 1916. : ta 
— Justice Sir William Ayling, Kry + 


| Present: 
Ga, 


and Mr, Justice Seshagiri Aiyar: `` 
PICHU VADHIAR—Piaintire— < 
+ APPELLANT i 


vit 


. VETSUS b 4 
Tye SECRETARY or STATE vor INDIA 
‘in COUNCIL anp aNoTHER— DEFENDANTS” 


—R ESPONDENTS. | 

. Criminal Procedure Code (Act Y of 1898),. 5. Ka 
Transfer, of Property Act (IV of- 1882}, s “69—Sale: ‘of 
mortgaged pr opertys private — Surplus . payable to mort- 
gagor, whether ‘moveable praperty '—» Trust— Distress” by 
Criminal Court, liability for —Or own debt, priority of, 
over private attachment, 

Surplus proceeds remaining with 8 sisctcaued for 
payment to the mortgagor. after the appropriations 
and payments specified in par agraph 4 of section.69' of. 
the Transfer of Property Act, are ‘movéable- property? 
within the meaning of . seobion 386, ‘Criminal Eron 
cedure Code. [p. 990, cols. 1 &-2,] . 

Barhamdeo Prasad v Taraċhand, 21 , Ind, Cas. 
961; 16 M. L. T. 62; (1914) M W. N. 88; A EI. 
82; 18 0. W. N. 345; 19 O, Le J. 182°(P O0): 41 6. 654; 
16 Bom. L. R..89; 26 M. D. 3.243, distinghisheðd. > : 

Venkatachalam Chetty v. Narayanan Chetty, 26 Ind. 
Cas. 740; 28 M. L J. 140; 39 M 376 and ‘Madhusudan. 
Sen v. Rakhal Chandra Dis Basak, 30 Ind. Cas. 647; 
19 C. W. N. 1070; 43°C. 248; 220, L. „J. 552, referred- 
to. 

Such surplus is not a debt but money held in trust 
by the mortgagee for the mortgagor notwithstanding 
that it has been mixed up with the mortgagee’s 
private money.. [p. 987, cdl. 1; p. 989, col. 1] 

Roju-Kishendatt.Ram v. Raja Mumtaz Ali Khan, 6 1. 
A. 145; 6 C, L. R. 218: 5 05198; 4 Sar. Pi C.5.1%; 3 
Suth. P. C. J 637; Rafiqué and Jackson’s P. O. No. 58; 
3 Ind. Ju”. 426; 3 Shome L. B.1;2 Ind. Dec IN. 8.) 
%37; Haji- Abdul Rahman v. Hajee Noor Mahomed, 16 
B. 141 at p. 145; 8 Ind Deo. in. s.) 870; Halt v Hall, 
(1873) 8 Ch. App. 430: 42 L. J. Ch 444; 28 L. T. 383, 
2) W. R. 873 and Ban er v Berridge, (1881) 18 (h. 
D. 254; 60 L. J. Ch. 630; 44 L, T. 680; 29 W.R, 841; 
4 Asp. M. O. 420, referred to, á 4 i 


and I. 
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+: Becretary of State v: Sengammal, 36 Tnd. Cas. 833, ‘4 
T Wb A81 M. W.N. 105; 18 Gri L. Ji yy 
distingia! ed and explained, 

The words ‘held by him in trust’ in the earlier part 
of rection 69, paragraph 4, Transfer of Property 
‘Act, attach also to the last sentence therein relating 
to the payment of the residue. [p. 98%, col. 2.] 

The money is Hable to distraint under section 386, 
Criminal Procedure Code. Mp. 990, col. 2.] 
< A whrrant of distress issued by: a Criminal Court 
takes: precedence of a civil writ, even though the fine, 
if. levied, does not go-to the coffers of the Crown but 
ip. gare to a private party. [p. 987, col 2; p. 990, 
CO. 

Inve Arthur’ Heavens Smith, (1876) 2 Ex. D. 47; 
461. J Ex. 74865 L. T. 858 and Bell v. Muntoioat 
Commissioners for the City of Madras, 25 M. 457; 12 
M. Ja. J. 208, followed.” 


on ‘Appeal against the decree of the Madras 
City Civil. Court, in Original Suit No. 130 
of 1915. 

. Mr. K. Jagannadha Aiyar, for the Appel- 
lant. ; 
Mr. K: A TER E EN for Respond: 
ent No. 2. . 
ewThe Government Solicitor, for Raspoadeat 
No. 1.77: : : ; 
bene JUDGMENT. 


_ AYLING, J.—The conclusions arrived at 
by the learned City Civil Judge in this case 
appear "to meto be eutirely correct. . What 
the High Court bailiff did was ‘ta seize 
under ~® distress warrant, issued under 
section ,, 386 .of the Criminal Procedure 
Code, a a sum of money, which was held 
by. the’ Mylapore Hindu Permanent, Benefit 
Tea on, behalf of and in trust for Sivapatha 
ndali, who was legally. entitled | to the 
same pnder section 69 of the ‘Transfer of 
Property Act. . 
A The main -contention , of the appèllant’s 
Vakil before us. has beén that this was not a 
gase | of trust; but of an ordinary debt: 
and. tbat- a debt cannot be made’ the 
ubject. of distress under section 386 of 
ie Criminal , Procedure, Code as held in 
| recent case ‘of this Court, Secretary of 
state v. Sengammal (1),. to the decision 
of. which I was. a party. That there is 
a. trust in favour ‘of the mortgagor in 
respect of all ‘surplus: sale-proceeds is, I 
think, clear’ in spite’ of the somewhat 
curious change of language in the last 
peragraph but two of. section 69 of the 
Transfer, of Property Act. This is the 
ga, 86 Ind. Cas. 883; 40, We 818; (3917). M. We 
N. 105; 18 Cr. LA. 1. 


. 
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English Law (vide 21 Falsbury’s Tawa of 
Ergland, paragraph 460) which was applied 
in India prior to the Transfer of Property 
Act [wide, Raja Kishendaitt Ram v., Raia 
Mumtaz Ali Khan(2)', I cannot accept 
the eontention that section 69 of the 
Transfer of Property Act was intended or 
operates to effect any change in that 
respect, merely because the words “shall 
be held in trust to be applied” are not 
carried into the residue left after diseharg- 
ing the sale expenses and the mortgage 
claim. No authority is quoted in support 
of such an interpretation. The section 
specifically says that the residue shall be 
paid to the mortgagor; and I think the 
duty of payment thus cast on the mort- 
gagee who brings the property to sale is 
tantamount to a trust. 

The only other contention on appellant’s 
behalf, which bas not been disposed of 
in the judgment of the lower Court, is 
that the fine imposed on Sivapatha Mndali 
is not to be regarded as a Crown debt 
because there iş a direction in the judg- 
ment imposing it under section 545 of 
tbe- Criminal Procedure Code, to- the 
effect thaton realisation’ it. should be. paid 
over to the present second defendant. . It is 
argued that the determining test is whe- 
ther the debt, wken recovered, fails into 
the coffers of the. State, and for this 
proposition appellant’s Vakil relies on 
Secretary -of State v. Bombay Landing 
and Shipping Company (3) and Judah 
y. Secretary of State (4). The. under- 
lying principle of the priority of Crown’ 
debt appears to be that expressed in 
the maxim “detur digniori:” and in the 
present case it would seem that this fine 
or recovery should be treated as going, 
primarily at any rate, into the coffers of 
the State. Neither of the cases quoted 
affords any support to the idea that the 
fact of its being earmarked for a specific 
purpose (in this case the compensation of 
one subject for a wrong inflicted by another) 
makes any: difference. The decision in an. 


` (@ 61 A. 146 at p 160; 6 0. L. R. 218: 50. 19% 4 
Sar. P.C.J.17; 8 Suth. P. O. J. 637; Rafique and 
Jackson's P. O. No. 68: 3 Ind. Jur. 426; 3 Shome L, R, 
4;.2 Ind. Deo. (nas 737. : . 
`- (3) 5 B.B. OR. 23: : 

(4) 12 C. 445: 6 Ind. Dec. (x. a 202, 
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English case, Inve Arthur Heavens Smith 
(3), is good authority for the contrary view. 
It was held that the amount of a recognisance 
given to the Crown by anappellant for res- 
pondent’s costs should be treated as a Crown 
debt, in spite of the fact that it was the 
invariable practice in such cases to hand 
over the amount on realisation to respond- 
ent, The arzument that this debt ceased 
to be a Crown debt because the Crown 
was not really and substantially interested 
was put forward and negatived. 

All the other arguments advanced on 
appellant’s behalf have been fully dealt 
with in the very careful and exhaustive 
judgment of the City Civil Judge. p 

I would dismiss the appeal with costs. 

SESHAGIRI ÁIYAR, J.—I entirely agree. 

The plaintiff obtained a money-Cecree 
against one Sivapatna Mndali and another 
in the Presidency Court of Small Causes 
on the 24th July 1914, The defendant 
Sivapatha Mudali was convicted by the 
High Court of criminal breach of trust 
and was sentenced to rigorous imprisonment 
for one year and was crdered to pay a 
fine of Rs. 500. The order says that the said 
fine, “if recovered, be paid to the Mylapore 
Hindu Permanent Benefit Fund, Madras, 
as compensation.” The plaintiff, in purauanse 
of the Small Cause.Court decree obtained 
by him, attached on the 18th October 
1914 certain immoveable properties belong- 
ing to Sivapathna Mndali which were 
subjected to two mortgages. Pending the 
said attachment the first mortgagee sold 
the property in pursuance of the power of 
sale reserved to him in the deed of mort- 
gage. This was ón the 19th December 
1914. After satisfying the mortgages, the 
first mortgagee had in- his possession a 
sum of Rs. 955-6-11 as surplus sale- proceeds 
of the property. On the bailiff of the 
High Court claiming the said amount under 
a warrant issued under section 386 of the 
Code of Criminal Procedure, the first 
mortgagee paid the surplus sale-proceeds 
to the said bailiff. The amount was lodged 
in the High Court. The plaintiff preferred 
a claim petition on the ground that’ he 
was entitled, as the attaching creditor, 
to be paid the amount due to him before 


the Crown claims any portion of the sale» 
(5) (1876) 2 Ex. D. 47; (46 D. J. Ex. 73; 85 L. T, 
858, 
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proceeds. The claim was rejected. This 
suit has been brought to contest the order 
on the claim petition. The first defendant 
is the Secretary of State. The second 
defendant is represented by the liquidators 
of the Fund to which the compensation 
was ordered to be paid at the Sessions. 


The main contentions of the . plaintiff 
are: Under section 386 of the Code of 
Criminal Procedure, the Crown is not 
entitled to attash the sale proceeds in the 
hands of the first mortgagee; and that, 


‘secondly, as the fine imposed upon Sivapatha 


Madali was not intended to be realised 
by the Crown for its ‘own -benefit, the 
amount of the fine is not a Crown debt 
which is entitled to priority. over the 
decree-debt of the plaintiff. The defence 
was that the surplus sale-procesds in the 
hands of the first mortgakee must be 
regarded as moveable property and as such 
liable to distress under section 386 of the 
Code of Criminal Procedore, and that the 
Crown is entitled to priority over the 
claim of the plaintiff. The issues raised 
in the case are set out at page ll. The 
learned City Civil Judge in a: well-written 
judgment came to the conclusion that the 
sale-proceeds were attachable under the 
Criminal Procedure Code and that the 
Crown had priority over the plaintiff, The 
plaintiff bas appealed. Since the filing of 
the appeal, a jadgment of my learned 
brothers Ayling and Srinivasa Aiyangar, 
JJ, bas been pronounced holding that 
under section 326 of the Code of Criminal 
Peocedure, the Crown cannot attach an 
intangible claim like a debt. The learned 
Judges held rightly, if I may say so with 
respect, that this language was inapplicable 
for the purpose of attaching incorporeal 
moveable properties. As a result of this 
jadgment, the qnestion which we have to 
consider is slightly different from what 
the learned City Civil Judge discussed in 
bis judgment, If the surplus- sale-proceeds 
relained by the first mortgagee is a debt 
payable by him to the mortgagor, 
then under the ruling already referred 
to, ib cannot be attached. If, on the 
other hand, it is money held in trast 
on behalf of the mortgagor it can be 
distrained. The language oE section 69 of 
the Transfer of Property Act, which deals 
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with the rights and liabilities of a mortgagee 
ard the right of selling property under the 
deed of mortgage, is not very clear. After 
dealing with the way in which the sale 
has to be conducted, the section says: 

The money which is received by the mort- 
gagee,,....shall, in the absence of a contract 
to the contrary, be held by him in trust to 
be applied by him, first, in payment of all 
costs, charges and expenses properly incurred 
by him as incident to the sale or any attempt- 
ed sale; and secondly, in discharge of the 
mortgage money and costs and other money, 
if any, due under the mortgage; and the 


residue of» the’ money so received 
shall be paid to the person entitled 
to the mortgaged property” It is open 


to argument, on the language I have quoted, 
that the trust relates only to the first two 
duties imposed’ upon the mortgagee and 
that the payment of the residue is not a 
trust binding on him. But the whole 
paragraph reads ‘as one sentence, and 
immediately after the second provision comes 
a semi-colon in the same way that a semi- 
colon is inserted after the first provision; 
and it seems to me that the use of the 
expression ‘residue’ is an indication that 
the balance bears the character of trust, 
If I may make a suggestion to the 
Legislature, the third clause might run thus: 
“and, third’y,.the residue of the trast money, 
if any, shall be paid dc.” 

The law both in India and in England 
has attached to the sale-proceeds in the 
hands of the mortgagee the character of 
trust money. In Raja Kishendatt Ram v. 
Raja Mumtaz AU Khan (2), their Lordships 
of the Judicial Committee held that n 
mortgagee clothed with the power of sale 
held the surplus sale-proceeds in trust for 
the mortgagor. See the observations at page 
160. In Haji Abdul Rahman v, Hejee Norr 
Mahomed (6) the same view was taken. In 
21 Halsbury’s Laws of England, paragraph 
460, the law is thus summarised: “The 
effect of a sale under a power of sale is to 
destroy the equity of redemption inthe Jand 
and to constitute the mortgagee exercising the 
power of sale a trustee of the surplus 
proceeds (if any) after satisfying his own 
charge, first for the subsequent incum- 
brancers, and ultimately for the mortgagor.” 


« It is clear from this statement of law that 


(6) 16 B. 141 at p. 145; 8 Ind. Dec. (x. s.) 570, 
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with respect to the amount remaining dée 
to the mortgagor the mortgagee is a trustee. 
The language of the Transfer of Property 
Act has been borrowed word for word from 
the Conveyancing and Law of Property Act, 
1831 (44 and 45 Viet. O. 41), section 21 (3), 
of that Act. 

If, in the language of the Conveyancing 
Act, it is held that the mortgagee is a trustee 
for the mortgagor as well, the same construc- 
tion is applisable to section 6Y of the Transfer 
of Property Act. 

In Hall v. Hall (7) it was held that where 
the power of sale, whether express or 
statutory, provides that the surplus proceeds 
shall be held in trust for the mortgagor, 
the mortgagee becomes an express trustee 
of the surplas proceeds in his hands. See 
alao Banner v. Berridge (8). Therefore, if 
my reading of section 69 of the Transfer of 
Property Act is correct, namely that the 
first mortgagee under its provisions is clothed 
with the statutory responsibilities of a trustee, 
with reference to moneys payable to the 
mortgagor, then he holds the surplus sale- 
proceeds as express trustee for the mortgagor. 

Mr. Jagannadha Aiyar, who appears for the 
plaintiff argued that although at its incep- 
tion the surplus sale proceeds had the 
character of trast impressed on it, as the 
mortgagee retained for over a month the 
money in bis hands and mixed it with other 
monies belonging to kim, the character of 
trust money was lost. It was held that 
where a trastee mixes money vesting in 
him in trust with moneys belonging to him 
in his private capacity, the trust will not 
suffer, Jessel, M.R, says this in In re 
Halletts Estate, Knatchbull v. Hallett (9): 
“Supposing that trust money was 1,000 
sovereigns, and the trustee put them into 
a bag, and by mistake, or accident, or 
otherwise, dropped a sovereign of his own 
into the bag. Coald anybody suppose that 
a Judge in Equity would find any difficulty 
in saying that the cestui quetrust has a 
right to take 1,000 sovereigns ont of that 
bag? 1 do not like to call it a charge of 1,000 
sovereigns on the 1,001 sovereigns but that 
it is the effect of it, I have no doubt of 


(7) (1873) 8 Ch. App. 430; 42 L. J. Oh. 444; 28 L. 
T. 383; 2 W. R. 373. 

(8) (1881) 18 Ch. D. 254; 50, J. Ch. 63); 447 
T. 6+0; 29 W, R 844; 4 Asp. M. O. 420, i ' 


(9) (1879) 13 Ch. D 696: 49 L, J. Ch. 416; 42 4 
121; 28 WoL T732. t 
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4? It would make no difference if instead 
of one sovereign, it was another 1,000 
sovereigns; but if instead of putting it into 
his bag, or putting it into his bag, he 
carries the bag to his bankers, what then?” 

. In Inve Oatway, Hertslet v Oatway (10) 
this dictum was acted upon. ‘In 2 Perry on 
Trusts’ (6th Edition, section 828) it is 
stated that if the identity of the trust fund 
is lost, tbe cestui que trust will be in no 
better position than any other creditor. I 
find no express English decision on this 
question. “Howeyer, in the present case, there 
is the finding of the learned City Civil Judge 
to this effect. “There is no reason also 
why money should be exempted when there 
is no dispute as to -its identity,” the implica- 
tion being: that the surplus proceeds were 
identifiable. The fact that this money was 
paid- by the first mortgagee to the bailiff 
and deposited by him ‘into Court shows that 
the sale proceeds retained their identity and 
were traceable. Iam, therefore, of opinion 
that. this money retained its character of 
trust money at the time’ when the claim of 
the plaintiff was presented. 

The next question is whether this trust 
money can be the subject of distress. Mr. 
Jagannadha Aiyar, on the strength of 
. ‘Barhamdeo Prasad v. Tarachand (11), con- 
tended that notwitbstanding the conversion of 
the immoveable property into money, the sale- 
proceeds still retained the character of 
immoveable property. It is enough to say, 
with reference to this contention, that what 


their Lordships of the Judicial Committee 
were considering in the case quoted, 
-was the period of limitation applicable 
to a suit by a puisne encumbrancer. 


‘They held that he had twelve years 
under Article 132 of the Limitation Act, 
notwithstanding that his charge .is only 
against the money and not against 
the immoveable property. I do not think 
this decision is any authority for the 
proposition that the surplus sale-proceeds 
remained immoveable property even after 
the ‘sale . 3i the property. On the other 


3 go) i008) 2 Ch. 356; wah, d: Ch, 515; 85 L. T, 
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< (il) 21 Ind. Cas. 961; 410, 654 16 M. D.T. 62; 
‘(g14) M. Wi N 38; 12 A. L J. 82; 18 0.. W. N. 848; 
19 C. L. J, 182; 16 Bom. L. R. 89; 26 M. L.J. 248 
(P. 0). 
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band, it is now well established, both with 
reference to the Indian Contract Act 
and the Limitation Act, that the term: 
‘moveable property’ includes money as well, 
See Venkatachalam Ohetiy v. Na ayanon Chetty 
(12) and Madhusudan Sen v. Rakhal Chandra 


Des Basak (13). This position receives 
support frum section 60 of the Code of 
Civil Procedure, which includes money 


among properties which can be attached. 
It. was next suggested by the learned 
Vakil for the appellant that there can be 
no distraint or sale of money and that 
consequently money shauld not be regarded 
as moveable property. Ide rot understand 
the provision in section 380 of the Code of 


Criminal Procedure as compelling: the dis- 


trainor to bringthe moveable property to sale. 
There may be cases in whieh the object can 
be gained by distresa alone. There may 
also be cases in which the- object ean be 
obtained only by distress as well as by 
sale Moreover, there is nothing incongru- 
ous in rupees or sovereigns, which may be 
attached, being brought to sale. They are 
of marketable value and can be the subject 
of sale. But apart from it, if there is ‘tangi- 
ble property which is capable of béihg 
physically’ seized, I fail to see how section 
386 can-be- evaded „by stating that as the 
distresséd property is not ordinarily liable 
to be sold, there cannot be distraint. In Il 
Halsbury’s Laws of England, ‘paragraph 
246, it is stated that money under certain con- 
ditions can be the subject of distress. See 
also Foa ‘on Landlord and Tenant. ae 

One other argument was advanced ‘by 
Mr, Jagannadha Aiyar, and that was 
that as the fine was not intended to go 
into the Government Exchequer, it was 
not a Crown debt. There is a fallacy 
in this argument. The fine is realised, not 
by the person to whom the compensation 
is made payable, but by the Crown. It 
is the Crown that pays the compensation 
after realising it from the accused. In 
this view, it is unnecessary to consider 
whether some of the observations in Secretary 
of State v. Bombay Landing and Shipping Com 
pary (3) are not too widely expressed. Tn 


(19) 26 Tnd. Cas: 740; 89 M, 37% 28 M L.I. LAN 
(18) 70 Ind. Cas. 697; 4906. 248; 19 0, W. 
1070; 22 O. 4. J: 862. Se 
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Judah vs: Secretary of State (4) it.was -held 
that a judgment-debt due from opis sales 
wag:a Crown debt. 

: The ‘desision:of Lord Coleridge, C. x; ‘and 
Pollock, Byin In’ re Arthur Heavens Smith 
(5) ris -a very strong authority in favour 
ofithe:respondent. A recognisance was exe- 
tutêd.. in: that case to the Crown for the 
-gosts of: the respondent.: It was argued 
that..as‘‘the person intended to be benefit: 
` gdtiwvas<the . respondent, although the party 
realising ‘the money in the first instance may 
be. the”. Crown, the debt: was nota Crowi 
_debt.. “This: contention was summarily re- 
jected. This decisión,- exactly covers the 
present: ease, i 2 

“The learned City Civil Judge has quot- 
a . authorities for the position that a 
Crown debt .takes precedence over -ordi- 
nary contract debts. To the authoritiés 
cited «by him Bell wo Municipal Com- 
missioners for the Oiiy of Madras (14) may 
be added, where Justice Bashyam Ayyangar 
has considered this question at some length. : : 

-For all, these :reasons, Iram of opinioń 
that the decision of the City Civil Judge 
is right and. the appeal should be dismiss- 
ed with eats, Lote i 

grret dismissed. 


~ sent 


“as y 2 M467, 12 ML J. 208. ae 


SIND JUDICIAL COMMISSIONER’S 
COURT, ` 
` ORisuNat Arrear No, 100 ox 1916, 
BEE. July 12, 1916. ` 
Present:—Mr. Hay ward, J. ©. 
SALEH. MABOMED AND ANOTHER— 
oe APPELLANTS 
versus | -ape 
“ BMPEROR—Opronent. a 
= “Penal "Code (Act XLV of 1860),ss 108, 185, BIL 
Abetment of desertion‘ of persons supposed to be 
regimental sepovs-—Offence. - 
, Where the, accused helped a regimental sepoy,' a 3 
Head Constable anda gharricala believing the latter 


tivo also to be regimental, 'Sepoys,” to desert’ their 
regiment: Dreri 


e Held, that they wore “guilty: of attempting and 


EIERE- i 
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abettitig the desertion of sepoys inthe army under 
section 145 read with sections 10% and 611 of ‘thé 
Penal Code, and that it made no difference that tho 
regimental sepoy never intended to desert ahd had 


offered to do so only to entrap the accused. [p 992, 
col. 2.) 


Appeal against the judgment of 
Cantonment Magistrate, Karachi. 


Mr. R. G. Mani, for the Appellants. 
- Mr. F. G. Elphinston (lst Assistant 
Public Prosecutor), for the Crown. . 

JUDGMENT.—The appellants appeal 
against their. conviction by the Cantonment 
Magistrate, Karachi, of abetting the deser- 
tion or attempting to abet the desertion’ of 
sepoys of the 127 Baloch Regiment under 
sections 135 and 511, Indian Penal Code. 


the 


The appellant No. 1, Saleh’ Mahomed, 
is a coolie and appellant No. 2 is a 


chéwkidar of the new- Water Works. - It 
is alleged that they gave ‘help towards 
the desertion of sepoy Mukaram of. “tha 
127th Balochis. and also tdéwards the 
desertion of the Head Constable Khorassan 
and a gharriwala named’ Zarif, believing 
them also to be sepoys of the Baloch 
‘Regiment. It- appears -that information 


-was received by the authorities that’ some 


persons - were abetting the. desertion of 
regimental  sepoys and. accordingly 
arrangements were made to discover who 
were these persons, and the result was 
that the appellant No. 1, Saleh Mahomed, 
was discovered to be ready to provide.én 
payment a guide,appellant No. 2, Nuro, to 
show the way to the sepoy Mukaram and 
Head Constable Khorassan and ~ the 
gharriwala Zarif to their’ native country 
-oub of .Sind.- The appellant No. 1 was 


- paid the sum of Rs. 10 for this work in 


.the form of two 5 rupee notes and was 
promised ‘a further Rs.-5 on completion 
-of the journey,- and the appellant No, 2 
“was paid the sum of Rs. 20 in the form 
‘of one. currency note of Rs. 10 and two 
„currency uotes'.of Rs. 5 each and he ‘was 
-also given a bundle of clothes. Marks of 
identification bad been applied’ to the 
seurrency notes and . clothes. These 
-arrapgements had been made by . the 
Criminal Investigation. Department: « The 
accused No.. 1,. Saleh Mahomed,-. -was 
-arrested that sight with the supposed 
-party of déserters on the road and the 
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marked notes were found upon him by the 
Police. The next morning the accused 
No. 2 was searched and the marked notes 
were found upon him and the marked 
clothes were also found im his houre by 
the Police. The defence was a laboured 
endeavour to explain away these Jarge 
rewards paid to the two appellants for 
what they endeavoured to prove was 
merely the innocent service of appellant 
No. 1 showing the friends of appellant 
No, 2 the way from Karachi to Mangho 
Pir, Mr. Mani has endeavoured to 
supplement these explanations by a further 
laboured attempt, equally without substance, 
to show that the whole case was a 
concoction of the Superintendent of the 
Government Gardens in order to curry 
favour with the Commanding Officer of 
the Baloch Regiment. There can, in my 
opinion, be no reasonable doubt that the 
story of the prosecution was true and 
that the defence was a feeble endeavour 
to explain away the incriminating facts 
established by the prosecution. There is 
“also, in my opinion, no solid foundation 
whatever in the further allegations put 
forward by Mr. Mani. There was,” in 
fact, only one substantial point on which 
this appeal was admitted for hearing, ard 
that was the question of law whether 
the facta established by the prosecntion 
did or did not constitute offences under 
the Indian Penal Code. 

Mr. Mani bas argued 
assuming these facts to have been 
‘established, there was no abetment of 
desertion in the case of sepoy Mukaram, 
because as a matter of fant that sepoy 
never intended to desert and as a matter 
of fact never did desert, the whole 
matter having been a mere trap to catch 


that even 


the. persons who were abetting the deser- 
tion of the regimental sepoys. There 
does not appear, however, to me to be 


any real substance in these arguments, 
after careful consideration of the contentions 
raised and the cases quoted by Mr. Mani 
and the arguments on the other side by 
Mr. Blphinston on behalf of the Crown. 
A person is said no doubt to abet the 
doing _of a thing when he instigates or 
intentionally abets the doing of that thing 
jp section 107, but a person is further 
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explained to abet an offence even when 
he dees no more than abet an act which 
should be an offence if committed with 
the same intention as the abettor in 
section 108 of the Indian Penal Code, 
and it is further stated that it is not 
even necessary that the act abetted 
should he committed, nor is it necessary 
that the person abetted should have any 
guilty intention whatever by explanations 
2 and 4 of section 108 of the Indian 
Penal Code. So that the two appellants, 
who perhaps did not instigate yet un- 
doubtedly did help the sepoy Mukaram in 
acts which would have amonnted to desert- 
ing if he had had the same guilty 
intention as the appellants, were in my 
opinion, guilty of the offence of abetment 
of desertion of a soldier in the army 
under section 135, Indian Penal Code. 

Mr. Mani has ergued with regard to 
the attempt to abet the desertion by the 
Head | Constable Khorassan ° and the 
gharriwalla Zarif that there could be no 
attempt to abet their desertion, as they 
were incapable of deserting not being 
regimental sepoys. Mr. Elphinston on 
behalf of the Crown has pointed out that 
though they were not regimental sepoys, 
both the appellants fully believed that 
they were regimental sepoys and did all 
that they could towards abetting the 
desertion of these supposed sepoys. It 
seems to me that this is very munch the 
same as the case of trying to pick an 
empty pocket: the thief did his best but 
there was no money in the pocket. The 
appellants here tried to persuade sepoy& 


to desert, but unfortunately for their 
intentions the persons they approached 
were not sepoys. It is not a case, as in 
the authorities quoted, of trying to do 


something which would not be an offence 
at all, such as trying to make ordinary 
people desert their business. This was an 
attempt to make persons, believed to be 
sepoys, desert. And it is an offence for 
sepoys to desert their regiment. The 
Head 
Constable Khorassan and the gharriwala 
Zarif desert amounted, in my opinion, to 
an attempt to make sepoys desert punish. 
able under section 135 ‘read with section 
511 of the Indian Penal Code, 4 
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The appeals must on 
be dismissed and the 
sentences confirmed. 


these grounds 
convictions and 


Appeals dismissed, 


ALLAHABAD HIGH COURT. 
CURIMINAL Revision No. 901 or 1916. 
January 3, 1917, 
Present:—Justice Sit George Knox, KT. 
JAGDEO SAHU— APPLICANT 

: versus 
EMPEROR—Opposits Parry. 
Income Tax Act (II of 1886), s. 26—Jurisdiction to 
direct prosecution —Colbector-~Petition, verification of 


Interpretation of Statutes—Penal Code E Act XLF of 
1860), s. 198-——False statement. 


The Income Tax Act is a special Act and must, 
therefore, be construed in favour of the subject. 


The Collector is the person who has authority and 
jurisdiction to direct proceedings tobe taken for 
offences under the Income Tax Act. 

Statements contained in a petition under section 
25 of the Income Tax Act must be verified by the 
petitioner ur some other competent person in the 
manner required by law for the verification of 
plaints. 

In proceedings like those relating to income tax, 
a person who is supposed to bave made a false state- 
ment is entitled to have seb out the particular state- 
meni which is supposed to be false. 


Criminal revision from an order of the 
District Magistrate, Basti. 


Mr. Satya Ohandra Mukerji, for the Appli- 
saat. 


“Mr. R. Malcomson, (Assistant Government ` 


Advocate), for the Crown. 
JUDGMENT.—The District Magistrate of 
Basti passed an order for the prosecution 
of one Jagdeo Ram, who is said to have 
transactions in kerana, oil, grain, ander 
section 193° of the Indian Penal Code. I 
do not know how the District Magistrate 
had anything at all to do with the case. 
The person, if any, who has authority and 
jurisdiction to direct proceedings to be taken 
for the offerices under the Income Tax Act 
is the Collector. However, passing that by 
and holding that this is an oversight and 
that the proceedings’ were instituted at the 
instance of the Collector, I proceed to 
examine theorder. That order says that false 
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2 
statements have been made before the 
Collector in the proceedings in which objec- 
tion to the income tax assessed was under 
enquiry. The order appears to be based 
upon a petition puf in apparently under 
section 25 of the Income Tas Act. That 
section requires that statements contained 
in the petition shall be verified by the peti- 
tioner or some other competent person in the 
manner required by law for the verification 
of plaints. The manner required by law is 
to be found in Order VI, rule 15, of the 
Civil Procedure Code. The verification, at- 
tached to this particular petition, runs as 
“Dastkhat Jagdeo Ram mazmun 
uzurdart hamare zati ilm wa yaqin se sahih 
wa sach hai. Tarikk 23 June 1916, mogam 
Basti. Bagalam Lalji Ram, Gumashta” In 
the frst place, the verification is not signed 
by the petitioner and it is not verified by 
any one in the manner required by law for 
the verification of plaints. The record has 
been examined and no statement has been 
found to have been madeon oath by Jagdeo 
Ram. Another objection was taken at the 
hearing of this application which isa very 
valid one, and that is that the order of 7th 
October 1916 does not disclose what is the 
particular statement which is understood to 
be false or to fall within the provisions of 
section 193 of the Indian Penal Code. In 
proceedings like those relating to income tax,. 
the’ person who is supposed to have made a 
false statement is certainly entitled to have 
set out the particular statement which is- 
supposed to be false, and before an action 
can be taken under section 193 of the 
Indian Penal Code it is necessary that that 
statement should be a statement made by a 
person who was legally bound on oath or by 
some express provision of law to state the 
truth, or being bound by law to make a 
declaration upon any subject makes any 
statement which is false and which he 
either knows or believes to be false or does 
not believe to be true. The law as con- 
tained in section 25 of Act II of 1886 lays 
down how these statements are to be verified, 
and the Act being a special Act it is to be 
construed in favour of the subject. As this 
has not been done, I set aside the order 
of 7th October 1916. Let the record be 
returned, 


Conviction set aside, 
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MADRAS HIGH COURT. 
Lerrers Parent Appear No. 48 or 1912. 
March 26, 1913. 

Present:—Sir Arnold White, KT., 

Chief Justice, Mr. Justice Miller and 
Mr. Justice Oldfield. 

BAPU ukas KRISHNAYEN—Peritioner— 
APPELLANT 
versus 
BAPU alias AUDIMULAM PILLAI— 


CounTER-PETITIONER— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s. 195— 
Sanction for prosecution—Legal evidence, determination 
on— Order based on Police report, legality of. 
An order granting sanction under section 195, 
Criminal Procedure Code, should be based on legal 
evidence and not merely on a Police report. 


Petitioner preferred a complaint before a 
Magistrate against the respondent and his wife charg- 
ing them with criminal breach of trust in respect 
of some jewels entrusted to them ata marriage. 
The Magistrate examined the complainant and sus- 
pecting the case to be false referred it to the Police 
for investigation and.xeport. The Police reported 
that the case was entirely. false. An application was 
then made by the respondent to prosecute petitioner 
for an offence under section 21], and after notice to 
the petitioner, the Magistrate granted the sanction 
without holding any enquiry or examining witnesses: 

Held, that the materials before the Magistrate 
were not legal evidence on which sanction could bo 
granted under section 195, Criminal Procedure Code. 


Quzre.—Whether an appeal lies under clause 15 
of the Letters Patent against an order of the High 
Court under section 195, Criminal Procedure Vode. 

Appeal, under clause 15 of the Letters 
Patent, against the judgment of Mr. Justice 
Sundara Aiyar, in Bapu v. Bapu, reported as 
14 Ind. Cas. 304; 39 M. 750 (F. B.), whose 
judgment prevailed according to the decision 
of the Full Bench. 


FACTS of the case are fully set forth in 
14 Ind. Cas. 305; 39 M. 750. 

One Anudimulam charged fhe petitioner 
Krishnayen and his wife with criminal breach 
of trust in respect of certain jewels entrust- 
ed to them on the occasion of a 
marriage in petitioner’s house. The Magis- 
trate, on examining the complainant, suspect- 
ed that the case was false and referred it for 
investigation and report by the Inspector of 
Police of Madura under section 202, Criminal 
Procedure Code. The Police Inspector report- 
ed that the case was entirely false. Krishnayen 
thereupon applied for sanction to prosecute 
Audimulam for preferring a false complaint 
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under section 211, Indian Penal Code. The 
Magistrate, after notice to Audimulam, granted 
sanction without holding an enquiry. On 
appeal against this order, the District Magis- 
trate refused to revoke the sanction. A 
further application to the Sessions Judge was 
dismissed as time-barred. The respondent 
then moved the High Court. Mr. Justice 
Sundara Aiyar, one of the Judges com- 


“posing the Division Bench that heard the 


application, was of opinion that the order was 
wrong as it was based on a Police report which 
was not legal evidence. Mr. Justice Spencer 
held that there were other materials in the 
case besides the Police report; that the Magis- 
trate exercised an independent judgment when 
he examined the complainant before referring 
the matter to the Police and at once suspected 
the truth of the complaint. He also held 
that the Magistrate was not bound suo molu 
to hold an enquiry into the trath of the com- 
plaint, when the petitioner, after notice, 
declined or failed to examine witnesses. 
The case was, however, referred to the Fall 
Bench for itsopinion onthequestion as to what 
the final order of the Court was to be owing to 
this difference of opinion. The Full Bench 
having declared that ‘the procedure in 
clause 36 of the Letters Patent should be 
followed, the opinion of Sundara Aiyar, J., 
prevailed and the order granting sanc- 
tion was revoked. Against this decision, the 
petitioner, Krishnayen, preferred an appeal 
under clause 15 of the Letters Patent. 

Mr. C. S. Venkatachariar, for the Appel- 
lant. 

The Honble Mr. L. A. Govindaraghacg 
Ayyarand Mr. K.Jagannadha Aypar, for the 
Respondent. 

Mr. D. Devadoss (for the Public Prosecutor), 
for the Crown. 

JUDGMENT.—On the materials before 
us we are not prepared to say there was legal 
evidence before the second class Magistrate 
on which the order should be made; we, there- 
fore, dismiss the appeal. 

It is not necessary to consider the prelimi- 
nary objection that no appeal lies. 

Appeal dismissed. 

Y.R.P. 
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ALLAHABAD HIGH COURT. 
CriminaL Revisron No. 921 or 1916. 
November 16, 1916. 
Present: —Jastice Sir George Knox, Kr. 
RAGHUBAR DAYAL AND ANOTHER— 
APPLICANTS 
versus 


EMPEROR—Obpposite PARTY. 

Criminal Procedure Code (Act V of 189S), s. 489— 
Revision—Findings of fact of lower Appellate Court, 
value of—Practice—Pleas in defence, inconsistent, 
whether can be allowed-—Benefit of doubt 

Tt is the practice of tho Allahabad High Court, 
unless very strong grounds for an opposite course can 
be found, to accept the findings of the Jower Appellato 
Court and not of *the Court of first instance as the 
facts of the case. [p. 995, col. 2.] 


Where an aceused has set up a plea of alibi in his 
defence, he cannot afterwards be allowed to put 
forward an entirely inconsistent plea. If, however, 
it is established that the case for the prosecution 
cannot be believed and there are elements of doubt 
in it, the accused must be given the benefit of the 
doubt. {p. 997, col. 1.] 


Emperor v. Gullu, A. W. N. (1904) 112; 
427, referred to. 


1CxnL. J. 


Criminal revision. from an order of the 
Sessions Judge, Budaun, dated the llth 
November 1916. 


FACTS of the case appear from the judg- 
ment.. 


Mr. G. W. Dillon, for the Applicants.— 
Clause 3 of section 99 of the Indian 
Penal Code has not general application. It 
applies only to those cases in which there is 
really time to apply to the public authorities, 
t.@,, to cases where by reason of previous 

ewarning the person exercising the right of 
private defence has had notice of the intended 
offence. 


[Kwox, J.—Your clients pleaded an alibi. 
They cannot be permitted to urge in the 
alternative tbat they had acted in defense 
of the person of Musammui Piari. | 

The inability of the accused to urge this 
plea depends upon section 105 of the Indian 
Evidence Act. Section 105 occurs in tbe 
Chapter headed “Burden of proof.” A fact 
can be proved in two ways—by producing 
substantive evidence in defence or by cross- 
examining the prosecution witnesses. Both 
the Courts have found itas a fact that it ie 
- established by the prosecution evidence 

‘eitself that the gccused were acting in the 
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defence of the person of Musammat Piarf. 
They have, however, refused to give the 
accused the benefit of that finding solely 
because of clause 3 of section 99. 

The plea of acting in self-defence may 
be established by the prosecution evidence 
itself without raising that plea in so many 
werds or producing evidence in support of 
it. I am supported by a ruling of your 
Lordship reported as Amperor v. Gullu (1). 


JUDGMENT.—This is an application for 
criminal revision. It is presented by learned 
Counsel on behalf of Raghubar Dayal and 
Pearey Lal, who have been convicted of 
offences under section 147 and section 323 
read with section 149, Indian Penal Code. 
The grounds taken in the application are 
(1) that the charge framed defined the 
common object of the unlawful assembly to 
ba the taking forcible possession of Musammat 
Piari prostitute; (2) that this charge has 
been disproved by the evidence upon the 
record, both prosecution and defence; (3) 
that the evidence upon the record proves 
a-d it has been found as a fact that the 
complainants made an attempt to take 
forcible possession of Musammat Piari, which 
she was under the law entitled to resist 
quite irrespective of the provisions of clause 
3 of section 99 of the Indian Penal Code; 
(4) that Musammat Piari was entitled to 
resist ths attempt and her friends also 
were legally entitled to help her in her 
resistance, irrespective of the provisions 
of section 99, clause 3, Indian Penal Code. 
It is usual in this Court, unless very 
strong ground for an opposite conclusion 
can be found to exist, to take the findings 
of the lower Appellate Court, and not of 
the Court of first instance, as the facts of 
the case. Now the lower Appellate Court 
has found that on the day in question a 
criminal case was in progress in the 
Court of a Magistrate at Budaun, the 
Magistrate being Sheikh Abdul Ghaffur 
and the day being the 17th of July, that 
a large crowd composed of Nats on the 
one side and of Banias on the other side 
were assembled, and that that assembly 
was within afew yards of the Magistrate’s 
Court at Budaun. It was also so close to, 


(1) A. W. N. (1904) 113; 1 Cr, la. J, A27, 
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a? guard of Police that the head constable 


of the kavalat guard gave evidence, which 


evidence the lower Appellate Court believes, 
to the effect that it took him about six 


seconds to get from where he was with 
a party of constables to the place 
where the riot was going on. The case 


was concerned with one Musammat Piari 
who has been brought up by Musammat 
Jamni, a prostitute who relied npon Musammat 
Piari as a source of income in her old 
age. Later on this girl had been kept 
by a Banta as his mistress. It was Musammat 
Jamni who had instituted the criminal 
case which was going on under section 
863, Indian Penal Code, against Shambhu 
Lal ard Raghubnr Dayal, one of the 
applicants here. The Civil Surgeon had 
been called in to give evidence regarding 
the age of Musammat Piari. His evidence 
being over, Musammat Piari was told to 
leave the Court. She went outside and 
was immediately accosted by Musammat 
_Jamni in a state of great excitement. She 
caught hold of the girl to take her 
away from the party of the Bangas in whose 
protection she was. A great uproar arose. 
The parties to the case together with 
their legal advisers rushed out of Court, 
and a free fight ensued. In the course of 
this fight Musammat Jamni received two 
slight bruises and Har Dayal received one. 
These are the facts set out by the learned 
Sessions Judge in his judgment. I find 
no reason to doubt those facts as there 
set out. The applicants Raghubar Dayal 
and Pearey Lal were not arrested on the 
spot. When called upon for their defence, 
according to the learned Sessions Judge 
they pleaded thatthey took no part in the 
riot. This was their plea in defence. 

So far as the evidence being to the effect 
that the Nats and the Bantas joined in what 
became a free fight and that fight 
over the person of Musammat Piari, I 
cannot hold that there was not room 
for an inference on the part of 
the learned Sessions Jadge that the common 
object of the unlawful assembly, whether 
of the Nais or of the Banias, was to take 
forcible possession of Musammat  FPiari 

«prostitute and to remove her from the place 
where she then was. This, coupled with 
he evidence of the injuries which followed, 
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though those injuries were slight, suffices to 
raise a prima facie case under section 147 
read with section 323, Indian Penal Code. 
Section 149, Indian Penal Code, also appears 
to have been added; and the facts 
as stated cover an offence under section 
149, Indian Penal Code. From the learned 
Judge’s judgment it appears that although 
Raghubar Dayal and Pearey Lal neither of 
them raised any plea of self-defence, an 
alternative plea was raised on their behalf 
that if they were found to have been 
present, they were entitled to immunity 
as having acted in, self-defence or in 
defence of the person of Musammat Piari.” 
The judgment of the Court of frst in- 
stance is before me, and it is evident from 
the words used by that Court that this 
plea or something to that effect was taken 
in that Court, and the "Magistrate who 
decided the case inferred from the case of 
Emperor v. Qullu (1), that ifin a case it 
is proved from the evidence for the prose- 
cution that the accused acted in self-defence 
they can undoubtedly claim an acquittal. 
As I was the Judge who pronounced the 
decision in the above-mentioned case, I 
think it advisable to say a few words 
with reference to that judgment. So far 
as I can see, the learned Magistrate ap- 
pears to have ent'rely overlooked the final 
words of that judgment. It is true that 
in the earlier part of the judgment in 
that case, which was a very special case 
and in which I was refusing to accept 
the reference made by the Sessions Judge, . 
to meet what the learned Sessions Judge 
had said with reference to the case and 
with which he supported his reference, I 
said something which was really obiter 
dictum, there was no necessity for those 
observations, and it shows the danger of 
making observations which are over and 
above the points in a case. The learned 
Sessions Judge in his judgment says that 
with reference to the present applicants there 
can be no question whatever that they 
had in any case no right of defence of 
Musammat Piari’s person at all. He goes 
on to deal specially with the proviso tc ses- 
tion 99, Indian Penal Code, and he comes 
to the conclusion that “it would be a clear 
waste of time further to discuss these 
pleas of private defence jn view of these e 


. 
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facts, namely, the facts already set 
out by, him. He certainly did not find 
in the case before him that the evidence 
for the prosecution contained such elements 
of doubt that their case could not be 
believed and that the benefit of that doubt 
must be given to the accused. In the 
present case I hold that, following the 
law as laid down by a large number of 
rulings in this Court, the applicants in 
view of the fazt that they had raised pleas 
entirely inconsistent’ with the plea of self- 
defence could not be heard on what is 
called this alternative plea unless, as laid 
down in Emperor y. Gullu (1), the learned 
Counsel for the applicants could establish that 
the case for the prosecution could not be 
believed and that quite independent of the 
plea of self-defence there was an element 
of dobt, and that the benefit of the doubt 
must be given to the accused. The alter- 
native plea put forward should have been 
ruled and strongly ruled out of Court as 
irrelevant. There was no necessity for 
the pleas Nes. 3 and 4, and I hold that 
it was and is irrelevant to go into those pleas 
in the present case. The application fails 
and is rejected. 
Application rejected, 





CALCUTTA HIGH COURT. 
CRIMINAL Revistoxn No. 1188 or 1916. 
February 12, 1917. 
Present:—Justice Sir John Woodroffe, Krt., 
° Mr. Justice Teunon and 
Mr. Justice Beachoroft. . kd 
DULI CHAND DALAL— PETITIONER 


TETEUS 
EMPEROR— OPPOSITE PARTY. 

Penal Code (Act XLV of 1860), s. 406—Criminal 
misappropriation—Benefit of doubt—Criminal Pro- 
cedure Code (Act V of 1898), s. 439— Revision— High 
Court, interference by, with findings of fact. 

Complainant handed over a sum of money to accus- 
ed, it was alleged, for the purpose of paying a certain 
frm on account ‘of the price of some grain purchased 
by the complainant from them through accused as 
broker. Accused appropriated the money himself 
and alleged that the sum was paid to him on account 
of brokerage due to him and not for payment to any 
firm. ` It was found that on the date of the payment 
some money was due by the complainant to the 
accused on account_ of brokerage, and it was not 
clearly proved on which account the money was 

“paid to the accused; © 


INDIAN OASES, 


“think that the accused had no 


“yo? 


Held, (Beacheroft, J., dissenting) that the accused mft 
be given the benefit of the doubt, and that his con. 
viction under section 406 of the Penal Code was 
bad. [p. 999, col. 1; p. 1000, col. 2.) 

Per Beacheroft, J—A High Court has power in 
revision to enter into questions of fact, bat such 
power should be sparingly exercised. A High Court 
ought only to interfere in revision with findings of 
fact when it is demonstrated very clearly that they 
are wrong. [p. 1001, cols. 1 & 2.) 


FACTS material will appear from tke 
judgment of the High Court and from the 


following judgment of the Honorary Presi- 
dency Magistrate:— 


The accused is charged under section 
406, Indian Penal Code, for criminally mis- 
appropriating Rs 140, which is alleged 
to bave been given to him by the 


ccm- 
plainant firm, Messrs. Kundu & Co, on 
18th April last for payment to another 


firm, Seo Narain-Ram Narain, on account 
of the price of some grain purchased from 
them, through the accused who 


was a 
broker in the transaction. The accused 
had been acting as a broker of Kundu 


& Co, for some time past and his case 
is that the money was paid on account 
of his brokerage and not for the purpose 
of paying Seo Narain-Ram Narain. Two 
of the partners of the firm of Kundu & 
Co. and their cashier and another witness 
who may be said to be an employee of 
Kundu & Co., swear that this sum of 
money Rs, 140 was paid for being paid 
to Seo Narain-Ram Narain and not 
for brokerage. The money was entered in 

the complainant’s suspense account book, 

and theentry as to this payment is signed 

by the accused who wrote’ in Hindi that 
it was for holwat or suspense ascount. 

Seo Narain-Ram Narain’s -bill, -which 

was for more than Rs. 1,200, had been made 
over to the accused for realisation, but he 
kept it with him for about -a couple of 
months and then returned it to them in 
May last when going to his native country, 
on the false allegation that he could not 
realise the money as the Babu was iH. 

This raised a suspicion as to accused's 

conduct. On the other hand, the accused 
‘could, if dishonestly inclined, have realised 
the whole amount of the bill, more than 
Rs. 1,2C0,- and decamped with thee 
whole of the mcney. I am inclined to 


, intention 
of permanently appropriating the money to 
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fis own use. He was probably in urgent 
need of money on his own account at the 
time and got this sum of Rs. 140 from 
Kundu & Co., on the allegation that the 
money was wanted by Seo Narain-Ram 
Narain, expecting to pay him in a few 
days but was not able to do so The two 
witnesses for the prosecution, who are partners 
of the frm of Kundu & Co., are respect- 
able people and there is no sufficient reason 
to think that they would perjure themselves 
to bring the accused into trouble. There 
is no sufficient reason shown for a res- 
pectable firm like Kundu & Co. bringing 
such a false charge against the accused. 
I do not believe that there was any ill- 
feeling between them and the aceused, 
except with regard to this Rs. 140. The 
accused must be held guilty of the offences 
with which he is charged, but the gravity 
of the offence is grestly diminished by 
the fact that he most probably intended 
to pay back the money after a few days 
‘and a fine would meet the requirements 
of the case. The accused is convicted 
under section 406, Indian Penal Code, and 
sentenced to pay a fine of Rs. 200. On 
default of payment he is to undergo two 
months’ rigorous imprisonment. Half the 
fine, if realised, to be paid to the com- 
plainant as compensaticn.” 
Babus Satindra Nath Mookeriee and Atindra 
Nath Meokeriee, for the Petitioner. 
JUDGMENT. : 
Woovrorrt, J.—The seensed has been 
convicted under section 406 of the Indian 
Penal Code and fined Rs. 200. A Rale 
was obtained by him, which was beard 
by Mr. Justice Teunon and Mr. Justice 
Beachcroft. Mr, Justice Tennon was of opinion 
that the conviction of the petitioner should 
be set aside and the fine, if paid, should 
be refunded. Mr. Justice Beachercft was 
of opinion that the Megistrate bad reason 
for coming to his findings and on the 
evidence he held that there was no 
sufficient ground for supposing that the 
Magistrate came to anything tot aright 
conclusion, and Mr. Justice Beeeheroft was, 
. therefore, of opinion that the Rule should 
be discharged. 
* The learned Judges composing the Bench 


which heard this case having differed in 


opinion, it kas been referred to me. 
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The issue is whether or not Rs. 140, 
the subject of the charge, were paid to 
the accused for himself an account of his 
brokerage or were paid to the accused 
for payment by him to the firm of Messrs, 
Seo Narain-Ram Narain. That the money 
was received by him is not in dispute. 
The question which is in dispute is the 
purpose for which that money was paid. 
Ié does not appear to me to be disputed 
ihat brokerage was not paid at the time 
of the contract but afterwards. And the 
case of tha accused is this. That on the 
date on which this sum of money was 
made over to him, namely “the lth of 
April, there was then due and owing to 
him money on account of his brokerage. It 
is true that in the examination-in-chief 
of Beni Madhab Banerjee, he says “that 
no money was then due from us to the 
accused. On the other hand the accused 
owed some money to us on another account.” 
If this evidence refers to the 18th April, 
itappears to be in conflict with the state- 
ment made in the oross-examination. J 
say if appears to be, because the prose- 
eution have not appeared at the hearing 
of this matter before me. Therefore, I have 
not had the advantage of knowing what 
explanation, if any, they have to make. 
But in cross-examination there is this. 
statement, “no brokerage was paid to the 
accused after Azgrahayan last”, that is, 
November 1915. Rupees 31-9 was due to 
the accused for brokerage up to the end 
of Chait last, that is the middle of April 
1916. Rs. 47-15-6 was due for subse- 
quent brokerage; up to 18th April the 
amount duefor brokerage was Rs. 8384-1-8. 
The evidence as it stands is not intelligible, 
because it does not appear clearly whether 
the sum of Rs. 47-15.€ is to be taken as 
additional to the sum of Rs. 31-1-9, nor how 
the figure of Rs. 34-1-3 is arrived at. 
From that evidence, however, it would appear 
that something was atthe datein question 
die and payable by Messrs. Kundu & Co. 
to the aceused. Another partner says that 
the aceount has not yet been settled. Now, 
the accused says that there was some money 
due and owing to him, in fact the sum of 
Rs, $8 after giving oredit for the sum of 
Rs. 140, and he has instituted a suit in the 
Small Canse Court to erecover the sum” 
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Something apparently being due to the 
accused there are circumstances in this 
case which support the petitioner’s story 
that the money received by him was 
on this account and not for payment to 
Seo Narain-Ram Narain. Notably the 
fact of the howlat entry as also the 
circumstance that the entry merely shows 
an advance without giving particulars, 
though it is said, that in other instances 
in the aecount books the purpose of the 
account was noted. There are some other 
circumstances which are fully dealt with 
in the judgments of the learned Judges 
and I need not refer to them here. Mr. 
Justice Beachcroft in his judgment states 
that it is impossible to say that the Crown 
could not have been represented had it 
had clear notice that the findings of fact 
would be assailed. Whatever may be the 
state of facts before the case was heard 
by the learned Judges, it is sufficient here 
to note that at this hearing before me 
the Crown has not appeared although it 
had the opportunity to ke represented. It 
cannot, I think, be said that the case is 
one which is free from doubt and T, therefore, 
think that in accordance with the ordinary 
rule, the benefit of that doubt should be given 
to the accused. 

I accordingly agree with Mr, Justice 
Teunon and I am of- opinion that the ernvie- 
tion of the petitioner should be set aside and 
the fine, if paid, should be refunded. 

Tevnox, J.—In this case the petitioner 
Duli Chand Dalal has been convicted under 
section 406, Indian Penal Code, and sentenced 
4o pay a fine of Rs. 200. The present Rule 
obtained at his instance is directed against 
this conviction and sentence and is what is 
known as an ‘open’ Rule at the bearing of 
which all questions arising, whether of fact or 
of law, may be urged. 


The petitioner, it appears, is a broker and 
for some two years prior to the transactions 
now in question had been employed in that 
capacity for the purchase of grain by a firm 
knownas Kundu & Co. He was also, it 
appears, entrusted by the vendor firms with 
the realisation of the mcneys due to them. 

Sometime in the beginning of March 1915, 
acting as a broker cn behalf of Kundu & Co., 
the petitioner bonght. 400 mannds of grain 
from a firm pamed Seo Narain-Ram 
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Narain. The sum due to that firm was thas 
Rs. 1,281-13-6, and a sum of Rs. 6-7-0 
was due as brokerage to the petitioner. 

The munib gomasta of the firm of Seo 
Narain, which had had dealings with the 
petitioner for some fifteen months, has proved 
that on the llth or 12th of March they hand- 
ed over their bill to the petitioner for realisa- 
tion and that in the beginning of May he 
returned the bill saying that he had been 
unable to collect the money. 

The case of the complainant firm then is 
that on the 18th of April on the representa- 
tion of the petitioner that the firm of Seo 
Narain required money for the purchase 
of gunny bags, they handed to the petitioner 
asum of Rs. 140 for the express purpose of 
making a part payment to Seo Narain, and 
that he dishonestly appropriated this sum to 
himself. Their complaint, based on this case, 
was lodged on the 21st of June and the peti- 
tioner appeared in Court to answer to that 
complaint on the 30th of the same month, 

The case of the petitioner is that the sum 
of Rs. 140 was given to him as a personal 
advance, that is, a payment on account in 
respect of brokerage due to him, and that 
these proceedings have been instituted by 
reason of disputes over a loss of Rs. 440 odd 
sustained by Kundu & Co. over certain trana- 
actionsin barley, and also by reason cf their 
having lost their contract with the Corporation 
to Messrs. Hart.& Co. by whom petitioner's 
cousin one Behari is employed. 

Ina Small Cause Court suit instituted on 
the 10th of July and apparently still pending 
petitioner gives credit for the Rs. 140 and 
claims a sum of Rs. 53 as brekerage still due. 

Two of the partners in the firm of Kundu 
& Co., also their cashier and a- broker or 
employee named Satkari Rai have deposed to 
the payment of Rs. 140 and its purpose. The 
last named, whore memory was refreshed by 
the discussion that followed upon the 
receipt by Kundu & Co. of Seo Narain’s 
Pleader’s letter of 23rd May, is obviously a 
false witness. Neither of the partners in their 
depositions suggests that he was present. 


It is next clear that there is a dispute 
between Kundu & Co. and the petitioner 
over transactions in barley which took place 
in January to March 1915. These trans-, 
actions have in fact resulted in a loss of over 
Rs. 400 and while the firm say that the 
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barley was bought by the petitioner on his 
own account, though with the firm’s money, his 
case is that these were ordinary brokerage 
transactions, that the loss is theirs and that 
brokerage is (ue to him. In respect of these 
transactions the partners in Kundu & Co. 
have contradicted one another. Beni Madhab, 
cross-examined on 17th and 24th August, says 
that the accounts have not been adjusted and 
further in respect of at least one of these trans- 
actions speaks of accused as a ‘broker’, On 
the other hand, Bistn Narain cross-examined 
inSeptembersays that the barley accounts were 
settled and that the petitioner agreed to pay, 
though there is nothing under the petitioner’s 
hand to show this or to fix him with lability 
for thé'loss. Itis only by excluding these 
transactions that they can say that they owe 
nothing to the petitioner. 

It has-then been suggested, as strengthen- 

ing the case forthe prosecution, that on receipt 
of Seo Narain’s letter of Ist June com- 
plaipant searched for the petitioner and came 
into Court (21st June) because they could not 
find him. 
. But petitioner, it appears, had gone to his 
country on the 13th of May, and that he had 
jnformed both Kundu & Co. and the firm of 
Seo Narain of his intention. His failure 
to present himself at Kundu’s on his return 
some fifteen days later is consistent with 
either the defence or the prosecution, In 
fact no real search was made for him. 
Bistu Narain admits that the petitioner 
had informed him of the English firms 
for whom the petitioner worked and yet 
at the place of business of no such firm was 
inquiry made. -° 

Again the complainant admits that this is 
the first and only instance of a part payment 
to a seller, In the present instance the 
goods had been delivered, and the 2nd partner 
‘Bistu Narain says that bills are usually 
presented ten or twelve days after delivery. 
The bill had in fact been with the petitioner 
from the 12th of March, and it seems strange 
that after such an interval the partuers Kundu 
& Co. should suppose that the firm of Seo 
Narain would ask for only part payment. 

Further Seo Narain-Ram Narain are 
an old and well-to-do firm. Kundu & Co. 

e had had dealings with the firm for ten months 
“and though the complainant and his partner 
igay so, they could not have been -~ ignorant. of 
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the standing of Seo Narain. Itis not likely 
that such a frm would ask for a small sum 
such as Rs. 140 to enable them to take delivery 
of a few gunny bags and the absurdity of 
such a statement, if made, would have been 
patent. 

Smaller matters such as the witness 
Bistu Narain’s obscure reference to 
information received from one of the pro- 
prietors of Seo Narain apparently about 
the beginning of May, and the complainant’s 
allegation that there was short delivery of 
about a maund need only be referred to. 
It is perhaps somewhat significant that the 
munib gomasta of Seo Narain will not distinctly 
deny that this shortage was meztioned to him 
by the petitioner as cne of the, reasons why 
he had failed to realise the money due. 

Lastly the entry inthe imprest account, 
gives no particular of the purpose for which 
the sum of Rs. 140 was handed to the peti- 
tioner while he by writing the words ‘howlat 
lya’ distinctly takes it as an advance or 
part payment on his own account, This 
too is the explanation he gave when questioned 
by the munib gomasta on his return from 
his country. The entry supports the defence 
and appears to be inconsistent with the 
prosecution. h : 

For these reasons to my mind the proba- 
bilities are against the prosecution and in 
favour of the defence, and it seems to me 
that this isa case in which the Honorary 
Magistrate has overlooked the cardinal maxim 
that where reasonable doubt exists the 
benefit of that doubt should be given to the 
accused, 

I am, therefore, of opinion that the con? 
viction of the petitioner should be set 
aside and that the fine, if paid, should be 
refunded. 

Beacucrort, J.—The petitioner was a 
broker of the firm of Messrs. Kundu,& Oo., 
which carries on a general business as 
merchants, agents and contractors, and deals 
amongst other things in grain. In March 
last the petitioner purchased grain to the 
value of over Rs, 3,200 on behalf of Mesars. 
Kundu & Co. from the firm of Seo Narain- 
Ram Narain. On the 18th April a sum of 
Rs. 140 was paid to the petitioner by one 
ot the members of the firm of Messrs. Kundu 
& Co. An entry of the payment was-madg 
in -the- suspense account, of -the firm-ang 


. 
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against that entry the accused wrote the 
words “howlat lya” and signed it. It is 
alleged on behalf of the proseention that the 
payment was made to the petitioner for pay- 
ment to the firm of Seo Narain-Ram Narain 
against the price of the grain purchased in 
March, as the petitioner told his employees 
that the firm of Seo Narain-Ram Narain 
wanted money to buy gunny bags. The 
petitioner’s case is that the money was 
advanced to him as part payment of what 
was due to him for brokerage. 

The Honorary Presidency Magistrate who 
tried the case convicted the petitioner under 
section 406, Indian-Penal Code, and sentenced 
him to pay a fine of Rs. 200. Though he 
found that the accused’s story was false, 
which involves the finding that the money 
had been obtained by false pretences, he 
was of opinion that the petitioner had no 
intention of permanently appropriating the 
money, but intended to pay it back in a 
few days. 

The poirts relied ‘on in argument before 
us are, (l) the words “howlat Iya” against 
the entry in the account book, (2) the fact 
that the entry merely shows an advance, 
without giving particulars: We were told 
that in every other instance in the account 
book the purpose of the advance was noted, 
(3) that after this date, viz., 15th April, the 
petitioner acted for the firm of Messrs. 
Kundu & Co. and might have cheated them 
of more, (4) that the complainant admits 
that he would have paid the whole bill if 
it had been presented to him, and the evi- 
dence is that the bill had been in the 
accused’s hands for some time before April 
18th, (5) that there is no other instance of 
part payment of a bill, (6) thatthe peti- 
tioner had a dispute with the firm which 
wanted to saddle him with the loss on a 
transaction in barley, which petitioner says 
should fall on the firm, (7) that the peti- 
.tioner .bronght a suit in the Small Canse 
Court for his dues as brokerage, in which 
suit he gave credit for the advance of this 
sum: of Rs. 140. 

` The case in fack has been argued before 
us as if it.were an appeal and not an ap- 
plication in ravision. This Court, no doubt, 
has the power -in revision to enter into 
questions of fact, but it isa power which, 
in my opinion, should be sparingly exercised, 

2 


. : 
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for there is a danger that the sense of res- 
ponsibility of the Subordinate Courts “as 


, ultimate Judges of facts will be blunted, if 


our powers are freely cxereised, and we 
ought only to interfere in revision with 
findings of fact when it is demonstrated very 
clearly that they are wrong. 

Obviously the two first points urged for 
the petitioner are the strongest. The words 
“houlat lya” are, no doubt, consistent with 
the petitioner's story, but they are also con- 
sistent with that of the prosecution, 

As regards the second point there wonld 
have been more force in the contention if 
there had been some cross-examination of 
the complainant on the lines of the argu- 
ment. Not only was he not definitely asked 
to explain the omission of particulars, but 
his attention does not seem to have been drawn, 
even indirectly, to the desirability of giving 
an explanation. Nothing more seems to have 
been done than to ask him about particulara 
of three entries (Exhibits B, © and D) so 
widely separated from each other as pages 
i11,- 211, and 302 of the account book, 
Then the witness Sailaja Kanta Roy says, 

“there are some entries in this book in which 
the purpose for which the money is paid is 
entered.” I find nothing in the evidence of 
any of the witnesses to justify the statement 
of the learned Pleader that the purpose of 
the advance is always noted in other entries. 
If I misunderstood him and he did not 
intend to say that it was an invariable 
practice to enter particulars, the whole 
point of the argument is gone. 

There is obviously nothing in the argu: 
ment that the petitioner might have cheated 
his employees of more, especially in view of 
the Magistrate’s finding that he probably 
hoped to repay what he took, 

The fourth point is really part of the 
third to show that the petitioner might by 
presenting the bill have got over Rs. 1,200 
into his hands. And the force, such as it 
is, of the argument is considerably dis- 
counted by the fact that the suggestion 
made in cross-examination to Bistu Narain 
Kundu, one of the partners, is that the 
petitioner did present the bill several times 
for payment, but the firm would not pay it. 
An obvicus answer tc the argument is that 
‘had the whole amount due cn the bill Been 
handed to the petitioner, the complainant firm 
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would have at once demanded a receipt of 


te bil from Messrs. Seo Narain-Ram 
Narain, 
That there is no other instance of part 


payment does not strike meas of any im- 
portance, when it is alleged to have been 
made in this case to oblige the firm of Seo 
Narain-Ram Narain on the petitioner's re- 
presentation that they wanted to buy gunny 
bags. 

That the petitioner had a dispute with 
the firm, if the suggestion be true, about a 
barley transaction does uot to my mind go 
for mach; that he instituted a suit in the 
Small Canse Conrt against the firm nearly 
three weeks after the complaint was lodged, 
goes for nothing at all. 

These are all the points which were urged 
and I consider that the petitioner has entirely 
failed to show that the Magistrate’s finding 
was incorrect. The Magistrate’s language 
does not indicate any doubt; he has believed 
the evidence of the principal witnesses, the 
two partners, who say that the petitioner got 
the firm to make the advance on the repre- 
sentation that the firm of Seo Narain-Ram 
Narain wanted to buy gunny bags. There 
is evidence coming: from the latter firm 
that they did not ask petitioner to get the 
money from them for gunny bags. There 
is farther evidence that the petitioner told 
the firm of Seo Narain-Ram Narain the 
false story that he could not collect the 
amount of their billas the Babu was away. 
And there is this fact to support the story 
of the prosecution that directly the firm of 
-Seo Narain-Ram Narain wrote to the com- 
plainant firm about the bill with a demand 
for payment, the latter wrote that Rs. 140 
had already been paid through the peti- 
tioner. 

Apart from the fasts there isa difficulty 
arising out of the form in which the Rule 
was issued. It was issued “ on the grounds 
set out in the petition.’ The first ground 
was a general one of mistake of law, the 
second that dishonesty not having been 
found the conviction was bad in law, the 
third that in view of the Small Cause Court 
suit the case was of the nature of a Civil dis- 
pute, the fourth that the entry in the account 
book smashed the prosecution case, the fifth 
that on the Magistrate’s Sndings the accused 
should have been requitted, All except the 
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fourth gronnd are grounds of law, but not one 
ground of law was urged at the hearing 
and the arguments advanced as to facts 
travelled far beyond the fourth ground. This 
may seem a technical objection, and it 
might perhaps rightly have been treated as 
such had the Grown been represented by any 
one prepared to argue on the facts. But 
the Crown has not been represented at all. 
The learned Judges issuing the Rule intend- 
ed that the case might be argued on the 
facts, but unfortunately the terms of the 
Rule did not make that clear. It is impos- 
sible to say that the Crown would not have 
been represented had it had clear notice that 
the findings of fact would be assailed. I 
am glad, however, that it is not necessary 
to base my cpinion on a technical objection 
for the Magistrate had reason for coming to 
his findings and on the evidence, I find no 
sufficient ground for supposing that he came 
to anything but a right conclusion, 
I think the Rule should be discharged. 
Oonviction set aside, 


CALCUTTA HIGH COURT. 
Carminat Rererence No, 102 or 1916, 
July 14, 1916. 

Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice, and Mr. Justice Walmsley. 
RADHA KANTA GUIN—Compianant 
VETSUS 
KARTIC -GUIN—AcouseD. 

Criminal Procedure Code (Act V of 1898), Ch. 
XLUT—Penal Code {Act XLV of 1860), ss. 426, 447, 
charges under—Acquittal of accused—Order awar ding 
possession of property to complainant till determination’ - 
by Civil Court, legality of—Jurtsdiction, 

The accused were tried for cutting and removing 
bamboos from the complainant’s bamboo clump 
under sections 447 and 426, Indian Penal Code, and 
The Magistrate also ordered that in 
order toavoid ‘breach of ‘the peace’, the complainant 
was to retain the clump till ousted by a Civil Court: 

Held, that the order was illegal. {p. 1003, ool. 1.) 

Criminal 1eference by the Sessions Judge, 
Murshidabad, dated 24th Jnne 1916, 
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FACTS of the case appear from the 
following Letter of Reference by the Sessions 
Judge to the High Court:— 

“Under section 488, Criminal Procedure 
Code, I have the honor to transmit herewith 
the record of this case to be laid down 
before the High Court with the following 
report:— 

The complainant in the case Radha Kanta 
Guin alleged that the accused had cut and 
removed some bambhoos from the former’s 
bamboo clump. The accused were thereupon 
tried of offences under sections 447 and 426, 


Indian Penal Code, by Mr. R. W Von Morde, 


Deputy Magistrate; and were eventually ac- 
quitted. The learned Deputy Magistrate in 
his judgment further directed thatthe com- 
plainant was to retain possession of the 
clump until ousted by the Civil Court. 
` [submit that the order contained in the 
direction just alluded to is not supported by 
any provisions of the law or by any authority 
and I beg to recommend it for revision. 
The learned Deputy Magistrate in his 
. explanation, submitted in original with the 
‘record, admits that the order is irregular 
but would submit that it was desirable to 
pass it, in view of the existence of a dispute 
between the parties with respect to the 
ownership of the clump which might lead 
to a breachof the peace. The Deputy Magis- 
trate could have in that view proceeded under 
section 145, Criminal Procedure ‘Code, but 
under the law it was not open to him in the 
present case to have directed that the com- 
plainant was to retain possession of the 
bamboo clump until the matter was settled 
by a competent Civil Court. I, therefore, 
beg to recommend that the High Court may 
be pleased to set aside the order contained in 
the direction referred to above.” 
Babus Hemendra Nath Sen and Dhirendra 
Nath Sen, for the Complainant. 
Babus Santosh Kumar Bose 
Chandra Sarkar, for the Accused. 
JUDGMENT.—We accept this reference 
and we think that the order, should be set 
aside, in so far as it directed that the eom- 
plainant was to retain possession of the 
clump until ousted by the Civil Court. 
Reference accepted. 


and Bimal 
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BOMBAY HIGH COURT. 7 
CRIMINAL Apreat No. 373 or 1916. 
November 1, 1916. 
Present:—My. Justice Batchelor and 
Mr, Justice Shah. 

BHAGAVA GIRIYAPPA AND orHERS— 

Acctsep—APPELLANTS 
CETSUs 
EM PEROR— RESPONDENT, 

Penal Code (Act XLV of 1860), se. 807, 328, 387, 
109— Administering injuricus drug or potion rashly 
in ignorance of its nature or effect—Offence—Aitempt 
to murder—Abetment. 

The administering of an injuricus drug or potion 
to a person to induce love in ignorance of ifs nature 
or effect and without care and caution and enquiry as 
to its properties, which causes serious illness to such 
person, amounts to an offence under section 837, 
Indian Penal Code, and not under section 3807. [p. 
1004, col. 1.] 

The 1st accused got a potion from the 2nd accused 
her lover and administered it to her .husband to 
make him less quarrelsome towards her. The 2nd 
and 8rd accused prepared the potion, knowing that 
it contained dhatura: 

Held, that the act of the Ist accused amounted 
to an offence under section 337, Indian Penal Code, | 
and the acts of the 2nd and 8rd accused under 
sections 307 and 109 and 828 and 109 respectively. 
[p. 1004,col. 1.) H 

Pika Bewa v. Emperor, 14 Ind. Cas. 195; 39 ©. 855; 


. 15 C. L. J. 512; 13 Cr. L, J. 195; 16 ©. W.N. 1055, 


Emperor v, Ramava Chennappa, 25 Ind, Cas. 641; 17 
Bom. L. R. 217; 16 Cr. L. J. 305, In re Nidamarti 
Naghabhushanam, 7M. H. C. R. 119; 1 Weir 324, 
referred to, 


Criminal appeal from conviction and sen- 
terce passed by the Sessions Judge, Bijapur, in 
Sessions Case No. 27 of 1916. 

Mr. S. 8. Patkar (Government Pleader), 
for the Crown. 

JUDGMENT.—In this case there is no 
appearance on behalf ofthe appellants, but 
we have heard the Government Pleader for 


-the Crown. 


The appellant No. 1 was the wife of one 
Giriyappa, but was in illicit relations with 
the accused No. 2, Mohidin. The appellant 
No. 3 Irrappa was a go-between. They have 
been convicted of attempting to murder or 
abetting the attempt to murder Giriyappa, the 
husband of the Ist appellant, whom the appel- 
lant, injured by mixing dhatura with his food, 
having received this dhatura from accused 
Nos. 2 and 3. 

The evidence leaves no doubt as to the guilt 
of the accused Nos. 2 and 3, who have propesly 
been convicted of the abetment of the attempt 
to murder. But the sentences passed upon 
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them seem to us to be excessive. We reduce 
tfa sentences in each case to five years’ rigorous 
imprisonment under sections 307 and 109 and 
328 and 109, the sentences to be concurrent. 

As to the wife, the aceused No. 1, 
the question is one of more difficulty, and 
on the whole we are not satisfied that 
she can safely be convicted of the attempt to 
murder. It is not shown that she knew 
that the stuff given to her by accused 
Nos. 2 and 3 for administration to her 
husband was dhature. The evidence rather 
suggests that what she asked for was 
some potion which would save her from 
the quarrelsome tongue of her husband, 
and that what she received from accused 
Nos. 2 and 3 was received as a potion 
likely to produce this and no worse effect. 
It is clear, however, that in administering 
to her husband an unknown powder which 
she received from her lover who was at 
enmity with her husband, and in administer- 
ing it to her husband without any care 
or caution or any inquiry as to its properties, 
-she committed an offence punishable under 
section 337 of the Indian Penal Code. 
This view of the nature of her act is 
supported by the decisions in Pika Bewa v. 
Emperor(l)acd Emperor y. Ramava Chennappa 
(2). Reference may also be made to the case of 
Inve Nidamarti Naghabhushanam (3), where 
there will be founda very complete explana- 
tion of this and related provisions of the 
Penal Code. 

We alter the conviction of the accused 
No. 1 to a conviction under section 337 of 
‘the Indian Penal Code and reduce her 


sentence to one gf six months’ rigorous. 


imprisonment. 
Sentences reduced. 
(1) 14 Ind, Cas, 195; 39 C. 555 at p. 861; 150. L. J. 
612; 18 Cr. L, J. 195; 16 O. W. N. 1055. ; 
(2) 28 Ind. Cas. 641; 17 Bom. L. R. 217; 16 Cr. L. 
J. 305. 
(8) 7 M. H. C, R. 119; 1 Weir 324, 
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ALLAHABAD HIGH COURT. 
CrimtnaL Reviston No. 940 or 1916. 
January 3, 1917. 

Present:— Justice Sir George Knox, KT. 
KHIALI— APPLICANT 
versus 


EMPEROR —Oprosıre Party. 

Criminal Procedure Code (Act V of 1898), s. 389— 
Pardon, conditional, forfeiture of — Withdrawal, whether 
necessary, before trial—-Plea of bar—dAccused, right of. 

Where an approver has forfeited the conditional 
pardon tendered to him and is ordered to be tried for 
the offence inrespect of which the pardon was ten- 
dered, there is uo necessity of withdrawing the 
“pardon, and such withdrawal is of no effect. The 
accus: d is at liberty to plead his pardonas a bar to 
his trial. [p. 1005, col 2.] 

Kullan v. Emperor, 2 Ind. Cas 348, 32 M. 173, 9 Cr, 
L. J. 571, relied upon, $ 

Criminal revision against the order of the 
Sessions Judge, Mainpuri, dated the 2nd 
Ostober 1916. . 


FACTS.—The applicant together with 
some others was charged under section 396, 
Indian Penal Code. He was tendered pardon 
by the Committing Magistrate. In the Court 
of Session he retracted the statement made 
by him before the Committing Magistrate and 
totally denied having taken part in the 
dacoity. Upon this the Sessions Judge for- 
feited the conditional pardon tendered to him 
and ordered his re-trial for the original 
offence, 


Mr. Baleshwart Prasad, for the Applicant. 
—The order of the Sessions Judge forfeiting 
the conditional pardon is illegal, inasmuch 
as the conditional pardon can be withdrawn 
or forfeited only by the authority granting 
it. Queen-Empress v. Manick Ohandra Sarkar 
(1), Queen-Empress v. Ramasami (2). 


The present Code cf Criminal Procedure, 
1898, contains no provision for the withdrawal 
of pardon. He referred to section 339 of 
the Criminal Procedure Code. : 

It is submitted that the case reported as: 
Queen Empress v. Ramasami (2) was decided 
subsequent to the passing of the present Code. 
This ruling was considered in Kullan v. 
Emperor (3), ` 


(1) 24 © 492; 12 Ind. Dec. (N. 8.) 996. 
{2; 24 M. 324; 2 Weir 396. 
(3) 2 Ina. Cas. 343; 32 M. 173; 9 Oy. L. J. 571, 


. 
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The question whether the pardon has 
been forfeited is in each case a question of 
fact, and elementary principles of justice 
and good faith require that this question of 
fact should be properly tried and determined 
before the approver is charged with the 
offence for which he was pardoned. The 
mere expression of opinion by the Sessions 
Judge is not enough: Nga To Gale vy. Em- 
peror (4). 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown, referred to Kellan 
v. Emperor (3). 

JUDGMENT.—This is an application in 
revision. The.order'with which it is concern- 
ed is anorder passed by the learned Sessions 
Judge of Mainpuri. It appears that one 
Khiali had by the Committing Magistrate 
been offered a pardon in the case of Emperor v. 
Khusht Ram and had been examined on 
oath as a witness for tha Crown both in the 
Court of Session and of the Committing 
Magistrate. In the Court of Session he total- 
ly denied having made any statement in the 
Court of the Committing Magistrate and added 
that he took no part inthe dacoity. On this the 
learned Sessions Judge directed theCommit- 
ting Magistrate to record evidence and to 
commit Khiali to the Sessions ona charge 
under section 396, Indian Penal Code, and 
added the words “pardon offered to Khiali is 
déélared to be forfeited.“ The pleas taken 
in revision are that the learned Sessions 
Judge had no jurisdiction to withdraw 
the conditional pardon, that there was 
no ground for the trial of the applicant under 
section 393, Indian Penal Code, and that he 
could not be prosecuted for any offence other 


than that of giving false evidence. In support .- 


of the first plea [ was referred to the case of 
Queen-Empress v. Ramasami (2). In that case 
the learned Judges, following a Calentta 
decision in Queen-Empress v. Manick Chandra 
Sarkar (1), held that the proper authority 
to withdraw a pardon is the authority which 
granted it. But in the very same case the 
learned Judges who were asked to quash the 
commitmenton the ground thatit wasan illegal 
commitment refused to do so and directed 
the Sessions Judge to proceed with the trial 
according to law. Whatever weight is to be 
attached to this judgment,the same HighCourt 


(4) 20 Ind. Cas. 225; 6 Bur L. T. 96; 7 L. B. R. l; 
Jr 4. 5.401. o 
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in Kullan v. Emperor (3) held that under 
secton 339, Criminal Procedure Code, there 
is no necessity for withdrawal, and withdrawan 
has no efect. In this particular case the 
pardon in question had been tendered by the 
Committing Magistrate. The person to whom 
it had been tendered had at the trial before 
the Sessions Judge retracted the evidence 
previously given by him, and the District 
Magistrate ,who was not the person who had 
tendered the pardon, purported to withdraw 
the pardon, and the appellant wassubsequently 
tried and convicted of dacoity, the offence of 
which pardon had been tendered. I agree 
with the view taken by the learned Judges 
who decided the case of Kullan v. Emperor 
(3). If the aceused is committed to the Court 
of Session, it will still be open to him to plead 
pardon as a bar to histrial. The prosecution 
will have to prove that the pardon, has been 
forfeited. The concluding words of the judg- 
ment are perhaps out of place and are not to 
be taken as in any way affecting the plea of 
the bar of pardon, if put forward. With 
this modification the application is dis- 
missed. 
Application dismissed, 


PATNA HIGH COURT. 
CRIMINAL APPEAL No. 237 or 1916, 
January 8, 1917. 
Present:—Mr. Justice Sharfuddin and 
Mr. Justice Atkinson. 

GUJA MAJHI—Accusep—ApreLuanr 


VETEUS 
E MPE ROR— RESPONDENT, 

Criminal Procedure Code (Act Vof 1898), s. 16i— 
Confession, retracted, value of—Evidence Act (1 of 
1872), ss. BO, 114 — Recorder of confession, whether to 
be examined ~Penal Code | Act XLV of 1860), 3. 302, 

A voluntary confession, though retracted, is 
admissible in evidence not only against the accused 
but may also be treated as evidence against his 
whole case. [p. 1007, col 1] 

Section 80 of the Evidence Act provides that a 
confession by any prisoner or by any accused, taken 
in accordance with law and purporting to be signed 
by the examining Magistrato, shall be presumed to 
have been so made. Itis not necessary that the 
officer who recorded the confession should be examin. 
ed asa witness. [p. 1005, col. 2; p, 1007, col. LJ 
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Criminal appeal from a decision of the 


Stssions Judge, Sonthal Parganas, dated 
the 20th November 1916. 


Mr. Baikuntha Nath Mitter, for the Appel- 
lant. | 

Mr. Manohar Lal (Assistant Government 
Advocate), for the Crown. 


JUDGMENT. 


Suarrepo, J.— This is an appeal by five 
persons who were tried along with another, 
acquitted, for the murder of one Kartik, 
under section 302. The murder is said to 
have taken. place some time on the night 
of the 2nd June 1916. On the next morn- 
ing the dead body of Kartik was found 
outside hia house, and thereupon a choukz- 
dar went to the thana and lodged informa- 
tion at about 6 a. M. on the 3rd June. 
An inquiry was set afoot by the Police, and 
during the inquiry the investigating officer 
happened to come to know that between the 
deceased on the one side and a man named 
Bholoo and his son, Sarguja, onthe other, 
there was a dispute with regard to some 
land. On this clue the Police officer con- 
ducted the inquiry and arrested the six 
accused, the five present appellants and one 
acquitted by the Sessions Court. They were 
arrested on the 27th June and they made 
a statement under section 164 of the Criminal 
Procedure Code on the 28th. 

The only evidence during the trial to 
connect the accused with the act of murder 
was their own statements—-in the case of 
the five appellants their statements are 
confessions and in the case of the aecused 
who was acquitted, an ordinary statement. 


The trial was conducted with the aid of 


assessors, and the opinion of the assessors 
was that tbe accused were guilty -under 
section 460 of the Indian Penal Code, but 
not guilty under section 302 of that Code. 
The learned Sessions Judge, however, con- 
vioted the accused of the offence of murder, 
but in consideration of the fact that there 
was nothing to show as to which of the 
accused had struck the fatal blow to Kartik, 
he sentenced them to tke lesser punish- 
meut, namely, transportation for life; and 
the five accused now appeal to this Court, 

The first ground taken against the con- 
yihtion and sentence is, that the statements 
that the accused made were made at a time 
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when they were drunk. Of that there is no 
evidence on the record, except their own 
statements in the grounds of appeal, and also 
in the sfatement of one of the accused. 
This accused, while making that statement, 
said that Moti Rai, choukidar, beat him and 
tied him and asked him to make confession. 
But just a little further on in the same 
statement when he was asked whether he 
made the statement voluntarily or not, he 
said, “I have given my statement voluntarily, 
it is true. I have not made any statement 
through being beaten.” In the grounds of 
appeal on behalf of all the petitioners, they 
state that the sardar caused. them to make 
statements by beating them. This ground 
fails, i 

The next ground taken is, that these 
confessions were retracted before the trial, 
and that, therefore, these retracted confessions 
ought not to have been allowed to support 
each other. But there can be no doubt as 
to one fact, and that is that these ascused 
were far away from their own village, a 


distance of about six miles, on that par- 


ticular night; because we find in the grounds 
of appeal to this Court the following pas- 
sage: “That your petitioners are not aware 
of anything about the murder of’ Kartik, 
They went there at the instance of Sarguja 
and were standing on the road. So, your 
petitioners are innocent so far as the murder 
is concerned.” They were in the village 
where the murder took place, of that there 
can be no doubt but no explanation is forth- 
coming from the accused as to why and 
on what mission they had sallied out of 
their own village, which was ata distance 
of six miles, and came and stopped on the 
road in the village of Sanpatti where the 
murder took place. With regard to the con- 
fession itself, it appears that the officer who 
recorded the confession was not examined 
in the trial. When this was pointed out to 
the Crown side they referred to section 114 
and section 80 of the Evidence Act, 
Section &0 makes it very clear that it is 
not necessary that the recorder of th 
confession should’ be always examined. 
Section 80 of the Hvidence Act provides 
in cases of confession by any prisoner or 
by any accused taken in accordance with 
law and purporting to be signed by the 
examining Magistrate, that it shall be , 
e 
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presumed that it 
ground also fails. 

The last ground was about retracted 
confessions. It has been held in many 
cases. that a retracted confession is 
evidence not only against the accused but 
may also be treated as evidence against 
his whole case. The only question that 
we have to decide, therefore, is as to 
whether these confessions were made 
voluntarily or not, or whether they were 
made under coercion. Of the last there 
is no evidence. The certificate attached 
to the confessions clearly shows that they 
were voluntarily made and after warning 
` being given to the accused. ; 

In these. circumstances I do not see my 
way to interfering either with the convic- 
tions or the sentences. 1, therefore, dismiss 
this appeal. ° 
' Arxryson, J.—I conerr. 


was so made. This 


Appeal dismissed, 


PATNA HIGH COURT. 
Criminat Revision No. 387 or 1916. 
January 9, 19:7. 

Present: —Mr, Justice Sharfuddin and 
Mr. Justice Atkinson. 

DOMA SAHU—Accusep— PETITIONER 

A versus 7 
EMPEROR—Opposire Parry. 

Penal Code (Act XLV of 1869), se. 154, 155—Riot 
in accused’s khalyan—Dispute as to right to collect 
rents — Offence, 

A riot took place in the accused’s khalyan not, 
however, in respect of the khalyan, but with respect 
to the right to collect rents from the tenants, that 
is to say, the real dispute was-as to who should 
remain in possession of the village: 

Held, that the accused was guilty of offences under 
seks 164 and 156 of the Penal Code. [p. 1008, 
col. 1. 

Criminal revision against the order of the 
Sessions Judge, Monghyr, dated the 27th 
November 1916, confirming that of the 
Deputy Magistrate, Monghyr, dated the 5th 
September 1916. | 

. Mr. Gour Chandra Pal, for the Petitioner. 


Mr. Muhammad Fakharuddin (Govern- 
ment Pleader), for the Crown. 
JUDGMENT. 

SHarroppiy, J..-This appeal is on þe- 


half of one Doma Sahu, who has been 
convicted under sections 154 and 155 of 
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-khalyan itself, but 
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the Indian Penal Code and sentenggd 
under each section to pay a fine of Rs. 300, 

it appears that there was a riot some- 
time before the present case was instituted. 
The riot took place on a khalyan, and it 
appears from the judgment of the first 
Court, the Trial Court, that the riot 
took place in order to compel one. Jitan 
to pay rent to. the accused, the present 
appellant, So, the riot that took place 
in the khalyan was not in respect of the 
it was with respect to 
tha right to collect rents from the ten- 
ants; that is to say, that the real dispute 
was as to who should remain in posses- 
sion cfthe village. 

On behalf of the appellant it has been 
urged that neither section has any 
application to the facts of the present case, 
on the ground thatthe appellant is neither 
the owner nor the occupier of the land. 
The appellant produced before the Trial 
Court the original deed of sale, under 
which the property was purchased. It is 
in the name of MMzusammat Sugno, who 
is the widow of a brother of the appel- 
lant; and hence it was contended that he 
-was not the owner. 

Both the Courts below have found that 
Musammat Sugno, no doubt, stands regis- 
tered as proprietress of this village, and 
the deed of sale is in her name but 
that she stands as benamidar for the 
appellant. Both Courts have given strong 
reasons as to why they have come to 
this conelusion as to benamt. One of 
the reasons is, and I think it is a strong 
reason, that the Musammat’s husband Deali 
was joint with his brother, Doma, the 
present appellant. Deali died leaving a 
widow and left no issue, Naturally, there- 
fore, the property which came into the 
hands of the widow from the estate of 
her late husband would, after her death, 
devolve upon the surviving brother. So 
it was considered safe to purchase the 
properties in the name of the widow. 
I consider this is a very strong reason 
in this respect, and that the Musammat 
herself was only a benamidar for her bro- 
ther-in-law Doma, the appellant, 

With regard to section 155 it was 
urged that this section has no application, 
inasmuch as from the reading of the 
section it would appear that the right 
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mist be in respect of some land in respect 
of which the riot takes place. I have 
already observed above that although the 
riot took placa on the threshing floor in 
the village, the subject-matter of the dis- 
pute was not the threshing - floor but 
the right of possession of the village and 
the right, therefore, to receive rents from ` 
the tenants. I, therefore, consider that 
section 155 has application inasmuch as, in 
the first place, in the findings of fact of 
the two lower Courts it is clear that the 
real owner is the appellant, and that, 
therefore, Musammat Sugno in law is only 
his benamidar. Then again it is, admitted ` 
that Musammat Sugno is a purdahnashin. 
lady and her affairs are being managed 
by her brother-in-law who will succeed her: 
after her death. 

It ‘appears that before the present dis- 
pute, ‘in a matter under section 144, 
Doma was a party, and he there held 
himself up as the malik. Now it is 
convenient to him in the present pro- 
ceedings to deny his proprietary right in 
order to show that these two sections 
have no application. 5 

We have also been invited to consider 
the sentences. I have already observed 
above that under each section the accused 
was "fined Rs. 300, that is to say, in all 
Rs. 600. I consider the fines to be 
excessive, and under the circumstances of 
-the case we will, therefore, reduce them 
to the sum of Rs. 100 on each count. 
. Otherwise the appeal is dismissed. 

ATKINSON, J.—I concur. 

. Sentence reduced, 





PATNA HIGH COURT. $ 
Criminal Rererence No. 7 or 1917. , 
February 8, 1917. 

Present: —Mr. Justice Atkinson. 
BALBHADRA PRASAD — AccuseED— 
PETITIONER 

5 versus 
BMPEROR—Oprosits Party. 

Criminal Procedure Code (Act V of 1898), ss. 131, 
137—-Public nuisance--Omission. to take evidence— 
Order made absolute on mere personal knowledge of 

istrate, legality of.. 
M not open to a Magistrate to make an order, 
unfer section 181 of the Criminal Procedure Code, 
absolute without complying with the provisions of 
section 137 of the Code, The provisions of the latter 
section are mundaiury and it is nob within the 
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province or jurisdiction of a Magistrate to disregard 
the obligations which the Act imposes upon him. 


Criminal reference made by the Sub-Divi- 
sional Officer, Ranchi, dated the 28th Novem- 
ber 1916. 

JUDGMENT.—The petitioner in this 
matter was the owner of a lac factory near 
Ranchi. Proceedings were instituted against 
him on the 25th of September 1916 under 
section 133 of the Code of Criminal 
Procedure for causing a 
by allowing waste lac to -accummulate, 
and the petitioner having taken suitable 
steps to prevent furthur nuisance the pro- 
ceedings were dropped.* On .the 30th of 
October fresh proceedings were instituted 
under section 133 complaining of a 
nuisance near the petitioner’s premises. On 
the 28th of November the petitioner filed 
a petition showing cause against the order 
of the 30th October. 1916. The petitioner 
by way of cause alleged that there was 
no nuisance, and that all the require- 
ments named by the authorities had been 
satisfied by him and that every cause 
for grievance had heen removed. The 
learned Magistrate made a local inspec- 
tion of the petitioner’s factory, and with- 
out acting in conformity with the provi- 
sions of section 137 of the Code of 
Criminal Procedure but acting upon the 
knowledge acquired from his own local 
inspection, made absolute the order of the 
30th October 1916 on the 28th of No- 
vember 1916. The learned Magistrate utter- 
ly failed ta comply with the requirements 
of section 137 of the Code of Criminal 
Procedure. He took no evidence, nor did 
he ‘allow the petitioner to adduce any 
evidence in support of the cause shown 


by him. In my opinion, it was not open’ 
make an. 
upon his personal in-. 


to the learned Magistrate to 
order based alone 


spection. The provisions of section 137 of 


the Code of Criminal Procedure are man-. 
datory, and it is not within the province. 


or jurisdiction of a Magistrate to dis- 
regard the obligations which the Act 
imposes upon him. Accordingly I think 
that the order of. the learned Magis- 
trate dated the 28th of November 
be set aside and I accordingly set it 
aside. ` 


Order set aside. 


public nuisance ` 


must- 


ACT 


JU EEE | 


` 


-ACT 


GENERAL INDEX 


VOLUME ‘XXXVIII—I917. 


1-0: Oar0- imm 


ACTS—GENERAL, 


. 


-1844—V. See PRIVATE LOTTERIES Act. 


1859—XIII. See Worxman’s BREACH ov Cox- 
. * TRACT Act. i 
1860—XXI. See SoCIETIES REGISTRATION Act, 
180—XLV. See Penan Cope. 
1863—XX. See RELIGIOUS ENDOWMENTS Act. 
1£63—XXIII, See Waste LANDS Act. 
1870—VII. See Court Fes Act. 
-1872—I. See EVIDENCE Act. 
1872—IX. See CONTRACT Act. 
1877—1. See Specivic Reiier Act. 
1878—XI. See ARMS Act. 
1879—XVIIL See LEGAL Practitioners ACT, 
-1881—V, See PROBATE. AND ADMINISTRATION 
Act. 
1881—X XVI. See NEGOTIABLE Instruments Act. 
1882—-11. See Trusrs Act. 
3882—IV. See' TRANSFER OF PROPERTY ACT. 
1882— VI. - See COMPANIES ACT. 
1852—XIV. See Cryin Procepurs CODE, 
'1852—XY. See PRESIDENCY SMALL Causn 
Courts Act. 
1886— 11. See Income Tax Act. 
1887-——V1I. See Surrs VALUATION Act. 
1887—IX. See PROVINCIAL SMALL CAUSE Courts 
ACT. 
1890—VIII. See GUARDIANS AND Warps Act, 
1890—IX. See RAILWAYS ACT. 
1694—1. See LAND ÅCQUISITION Act. 
:1897—X. See GENERAL OLAUSES Act. 
1895— V. ‘See-Crisrnan PROCEDURE CODE. 
1904—VIII. See UNIVERSITIES Act. 
1907— 111. See PROVINCIAL INSOLVENCY ACT. 
1908—V. See rvit PROCEDURE CODE, 
1908—-1K, See LIMITATION Act. 
1908—XVI. Sec REGISTRATION Act. 
1909—III. See RESIDENCY Towns INSOLVENCY 
ct. 


-1912—IT. See Co-operative Socretius Act, 


1918— VII, See COMPANIES Act. 
1914—IIT. See COPYRIGHT Act, 


ACT—(LOCAL)—ASSAM. 


1901—VI. See Assast LABOUR AND EMIGRATION 
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ACTS—(LOCAL)— BENGAL, 


1859—X. See BENGAL Rent Act. 

1865 — VIII. See BENGAL Rent Recovery Act. 

1869—VITII. See BENGAL LANDLORD AND Tenant 
PROCEDURE Act. 

1875—V. See BENGAL Survey ACT. 

1879—I. See Onora Nacrcr LANDLURD AND 

PROCEDURE Act. 

1880— IN, See BeneaL ROAD Cress Acr. 

1884—III. See BENGAL MUNICIPAL Act. 

1885 — VIII. See BENGAL Tenancy Act. 

1895—I. See Beneat PUBLIC DEMANDS Re- 

covery ACT. 

1897—V. See BENGAL ESTATES Partition Act. 

¥899-—I. See BENGAL GENERAL CLAUSES Act, 

1599—III See CALCUTTA MUNICIPAL Act. 

1908—VI, See Cora NAGPUR TENANCY Act. 


ACT—(LOCAL)—BOMBAY, 
1879—V. See BOMBAY LAND REVENUE Cops. 


ACT—(LOCAL)—BIHAR axb ORISSA. 
1918— 11. See ORISSA Tenancy Act, 


ACTS (LOCAL)—CENTRAL PROVINOES. 


ACT 


—— 


1881—XVIIT. See O. P, LAND REVENUE Act. 
1698 - XI. See C. P, TENANCY Act, 


ACTS—(LOCAL)—MADRBAS. 


1865— VIII. See Mapras Rent Recovery Act. 

1884 —1IV, See. Mapras Distaict MUNICIPALITIES 
Act, 

1888 Ill. See Mavras City Pouich Act, 

1892— VII. See Mapras City Civiu Courts Act, 

1900—I. See MALABAR COMPENSATION FOR TEN- 
ANTS’ IMPROVEMENTS ÅCT. 

1808 —I. See MADRAS Estates LAND Act. 

1914-I, Sec Mapras HINDU TRANSFERS ANO 
Bequests Act. 


ACTS—(LOCAL)—~PUNJAB. 


1887—XVI. See PUNJAB Tenancy Act. 
1900 — KIH. See PUNJAB Avignation oF Laxp 
Act. 

1911 -— 111. See PUNJAB MUNICIPAL Act, 
1918 —1. . See PUNJAB PRE-EMPTION Act. 


ACTS—(LOCAL)—U. P. 


MAOT 1869—I. See Oupu Estates ACT. 

1876—X VIII. See OUDH Laws Act. 
1886—XXII, Sce OunH RENT Act. 
1891—NIV. See Oupu Courts Act. 

1900—I. See U, P. Monicrpanitizs. Act. : 
1901—II. See AGRA Tundney Act, 

1901—-111. See U. P. LAND REVENUE Act. 
1f04—I. See U. P, GENERAL CLAUSES Act, ’ 
1910 —IV. See U. P. EXCISE ACT. 

1916- II. See U. P. MUNICIPALITIES Act, 
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REGULATIONS. 
REG. 1799—V. See REGULATION, 


cme ]819—VIIL See TALUK REGULATION. 
-= I825-—XI, See BENGA ALLUYION AND DILUNION 
REGULATION. 
“ BPATUTES, - a a ae 


24 & 25 Vic., U. 104. See Hien Courts Act. 
5 & 6 Geo, V.O. 61. Kec GOVERNMENT ov INDIA Act. 


ADMINISTRATION suit by creditor, nature and scope 
of—Cowrt Fees Act (VIII of 1870), s. 7 (IV) (L)— 
Suits Valuation Act (VII of 18872, 5.8. 2 - ~~ 
An administration- suit by a creditor is an action 

for an dccount within the meaning of section 7 (IV) 

(f) of the Court Fees Act. Tare 
In such 4 suif, the plaintiff is entitled to place his 

own valuation on the relief claimed, for the purposes 

of Court-fees, which valuation is identical with the 

valuation for purposes of jurisdiction under section 8 

of the Suits Valuation Act:~ ~- -- 

The plaintiff cannot be čallëd upon to ascertain in 
advance all the creditors of his.debtor and their dues 
and value the suit accordingly. ‘That is the funda- 
mental point for determination in the suit itself and 
cannot be decided by the plaintiff before trial. 


An administration suit is in essence for an account 
and. application of -the estate of the debtor for the 
satisfaction of the dues of all the creditors; the 
whole administration and settlement of the estate 
are assumed by tho Court, the assets are marshalled 
and the decree is made for the benefit of all the 
creditors. Oreditors otuer than the plaintiff may 
come in under the decree and prove their debts and 
obtain satisfaction of their demands, equally with 
the plaintiff in the suit, and, under such circam- 
stances, they aro treated as parties to the suit. If 
they decline so to come in, they will bo excluded 
from the benefit of the decree, and yet they will, 
from necessity, be considered as: bound by the acts 
done under the authority of the Court. : < 


Claimants who have already obtained decrees on 
their claims, should not be formally joined as plaintiffs, 
unless it is alleged and proved that their interests 
would be in serious jeopardy, if the plaintiff has the 
conduct of the proceedings. $ 

But where one creditor sues on behalf of 
himself and the others for administration .of the 

“state of the debtor, the defendant may, ab any 
time before judgment, have the action dismissed 
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on payment of the plaintiff's debt and all the costs 
of the action. 

Obiter.—After a preliminary decree has been 
made, and creditors have been invited to 
establish their claims, if any, against the debtor, each 


-~ Greditor, who pits forward a claim not already 
` transformed into a judgment debt, may well ba 
„required to pay Court-fees ad 


valorem on his 
application, as if it were a plaint ina suit for the 
recovery of tho sum he claims, Such a procedure 


-can be sustained on the analogy of section 11 of 


the Court ‘Fees Act. C Sasi BHUSHAN Bose v. 
MANINDRA CHANDRA, 24 C. L. J. 448; 21 0. W. N. ee 
ADMISSION by party or Counsel, statement as to, in 
judgment, value of. _ 
A statement-in -œ judgment ds to an admission 
made before the Court of first instance should not 
be doubted lightly by the Appellate Court,” ‘especially 


- in the absence of an affidavit by the Vdkil‘ who 


appeared in the Court of first instance. WI NELLA- 
VADIYU AMMAL V., SUBRAMANIA PILDAY 31 MLL, J, 269 


ADVERSE POSSESSION—Co-eharers—Possession of 

one when becomes adverse to others, ite i 

In order to- acquire title by adverse ‘possession 
against co-sharers, it must be proved that the ‘title 
of the co-sharers was disclaimed to their knowledge, 
and possession held by ‘excluding them; for the 
stavutory period, © KETABDÍ ga A D, 
, plea of-‘acquisition of absolutititle™By— 
Decree declaring acquisition of limited interest, 





whether can be-‘passéd--~ see 459 
_--——Fossession of trespasser, whethintlabinétio 
adverse to all reversioners of last ownelus! -- 64 


Pott Sei ee SABE ee 
AGRA TENANCY ACT (II or 1901),..8, 4 (2), (5) 

(9)—"Holding”, “tenant”, meaning of. 

Obiter dictum.—The interest of a thekadar in any 
agricultural land included in his lease is a “holding 
and the thekadar is a non-occupaucy “tenant” of.the 
same within the meaning of these terms as defined in 
section 4 of the Agra Tenancy Act. . ASRS 

Nor isthe position of the thekadar affectedifhe 
obtains possession, under one and the same contrac? 
of lease, of some agricultural land and of,-other im- 
moveable property not falling within the. definition 
of “land” given in section 4 of the Tenancy.Act. 


-He becomes a “tenant” of as much ‘of the property 


concerned asis “land”, within the meaning of the 
Tenancy Act, and that “land” is his “holding.” -A 
Duan Dur Kunwar v, Cnoru. LAL, 15 A. L.J. sare 


S. 20 12)— Insolvent, agriculturist— House, 
whether liable to sale— Occupancy: holding, whe- 
ther vests in Receiver . See 171 
S. 159—Lambardar, suit by, to recéver Shavé 

of land revenue— Revenue not paid for long time— 

Agreement not to pay land revenue, validity of. 

In 1872 the predecessor-in-title of tho defendants 
sold an entire village to the predecessor-in-title of 
plaintiff, reserving a certain area ont of tho village 
“for the maintenance of the vendor’, In 1s76 it was 
decided between the purties that the holders of that 
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t liable to pay rent. „From 1872 up to 


area were n 
the date of 


Battlement ‘the areg, held. by. the -defendants was 
separately assessed to “revenue, andthe plaintiff as 
lambardar sued to récover from the defendants their 
přoportion of ‘the Governmont revenue paid by him: 

“Heid, that the defendants were liable to pay their 
share. of the Government revenue; - 

„Semble, —Even if’ 4 could be inferred that there 
was an agreement between the parties exempting’ the 
defendants from payment ef.the revenue in respect 

oftheir share, such an agreement was void. A 
PAGAN SINGH v, JANGJIT SINGH, 15 A.L J.17 647 
a B, 202 —“ Suit relating “to agricultural hold- 


‘ing,” what is. 


‘The words “relating to an agricultural holding” in | 


seation 202 of ihe Agra: Tenancy Act are wide “and 
general, and if a‘suit is instituted in a Civil Court, 


part ofavhich relates toan agricultural holding and ° 


part. ta ‘other matters, “the provisions of section 202 
must” bò applied to so much’ of the suit as docs 
relate tothe agricultural holding. - 

The section ‘applies equally. to suits relating to 
single agricultural: holdings and .to a number of agri- 
oultural holdings. t». 

Obiter dictum.—A suit againet a discharged ser- 
vant for the delivery of property entrusted to him and 
for an account is’-not converted into a “snit relating 
to: ar-ggricultural holding” merely ` bythe defendant 
setting np a tenancy. 

„In order to bring a suit within the purview of 


section 202 of the Agra Tenancy Act, it is necessary” 


that it should be a suit relating to a holding of 
land held for agricultural purposes only. A DHAN 
Der KUNWAR v, Cuoru Lat, 15 A. L. J. 227 828 


APPEAL (CIVIL)— Appeal by some defendants —Dise 
missal of suit in toto by Appellate Court, legality of. - 
Onan appeal preferred by some of tho defend- 

anis against a decree for. contribution the Appel- 

late Court cannot dismis§ the plaintiffs siut tn toto, 

C Rusyar ALI v. ASAB ALI pee t140 

` —-— Compromise by father for him- 

‘self and minor.son during pendency of appeal— With- 

‘drawal of appedl— Decision, subsequent, setting aside 

‘compromise in respect of minors share, efféct of — 

‘Restoration of appeal—Ajter-born sons, rights of. . 

During the pendency of ai appeal, a compromise 


- was effected by the parties, one'of whom acted also 


for his minor son. Tho ‘matter was reported settled 
to the Court ard the appeal was withdrawn. Sub- 
sequently, the Judicial Committee set aside the com- 
promise in’respect of the minor's share and the said 


minor had two brothers who were born subsequently: ` 


Held, (1) that the effect of-the decision of the 


‘Jddicial Committee was to restore the appeal that 


was withdrawn; 

(2) that the compromise was binding on the son to 
the extent of one-half as that was the share the 
father’ Wag ontitled | ‘to at tho time; 

19), thdt the compi romise did not effect a severance 
of" the oo-parcenary property between the father and 
thé} Bon, ‘that the latter took his share as joint family 
property on. bghalf of the family and that the subse- 
quently” born ‘sons were entitled to a share in the 
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tt .the’ entire Government revenue was. 
paid by. the, transferees of. tha village. In the last- 
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same, M Venkata ROW i. TuLJARAN Row, aap 

M. W. N. 30; 5 L. W. 483 . 

Death of appellant — Abatement ~ 
Per. gonal actions, survival of, sule as to, in India, 
The rule of English Law ‘actio personalis movitur 

rum persona’ is applicable to India. 

Porsonal actions, so long as they remain uncon- 
verted into decrees, abate on death. Ifthe plaintiff 
in a suit for libe], having failed to obtain a decree 
in the Trial Court, seeks to obtain'a decree for 
damages in the Court of Appeal and dies during the 
pendency of the appeal, the appoal abates. M GADIGI 
Marera ta FIRM or MARWADI VANNAJEKR VAJANIEE, 
20 M. fi, T. 308; (1916) 2 M. W, N. 2°0; 31 M. L. J. 
712 823 


—— , dismisral of, for defuult— Execution 

—Merger of origrnal decree in appellate deeree. 

The decree of a Trial Court is merged in tho 
decree of the Appellate Court whether the latter 
confirms, amends or reverses the original’ decreo 
and itis the appellate decree alone which can be 
executed. 

Tho above doctrine, however, cannot be applied 
where tho appeal is dismissed for defanlt; in such 
a case the appeal fails for non-prosecition and it 
cannot appropriately be said that the Court of 
Appeal adopts the deerce of the Primary Court, the 
order of dismissal not being a decreo, C S¥Av 
MANDAL v, SATI NATH BANERIEH, 24 C. L. J. 923; 21 
C. W. N. 776 493 


an Execution of Small Cause decree in 

Munsif’s Court, order in, whether appealable—Jurie- 

diction. 

An order on an application for execution of a 
decree ofa Small Cause Court filed in the Court 
of a Munsif, the Small Cause Court having ceased 
to exist, is an order passed by the Munsif gua 
Munsif and as such is appealable. A Lacnuman 
Das v. AHMAD Hasan, 15 A. L. J. 805 105 
, Whether can be heard within one 
month of serv ico of notice—Appollate Court, duty 
of—Cross-objections, right to file, nature of 522 
— Hundi, suit on—Consideration ~ 
Plaintiff, whether can fall back upon original trans- 


























anaman 








action 623 
Objection not* raised in Court of 
first instance 943 








Order refusing leare to appeal— 
Appeal, right of, against such order—Discretion of 
Court—Rights of suit and appeal, incidents of. 

No appeal lies against a discretionary order of a 
Court refusing leave to appeal under section 45 of the 
Provincial Insolvency Act. 

No litigant is entitled to claim a right of appeal 
against an order which, by Statute, it is in the dis- 
cretion of a Couri to pass, which does not decide any 
substantial question of law or which does not directly 
or indirectly cnunciate any proposition on which a 
pronouncement from a Court of Appeal is desir 
able. 

A party has an inherent right to institute a suit, 
though he may not have that right to a particular 
forum. But a right of appeal is the creature of the 
Statute and unless a party can show that the Statute 
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hag given him the right, there is no right of 





appeal. M Mapnava Alvar v, Motnia CHETTIAR, 
51, W. 168; 21 M. L. T. 77 818 
——— Respondent, whether entitled to 

take new ground 536 





(SECOND) — Failure to appreciate value of 
document, 

Per Roe, J.~-Failure of the lower Appellate Court 
io appreciate a document put in evidence is not 
a ground for second appeal. PAT AMAR DYAL SINGH 
v. BISHUN CHAND SAHU 158 


——eee Finding of fact, 

Court, 

Semble-—Where the lower Court has wrongly 
assumed a fact.whioh does not exist and has ignored 
the correct rule of decision, the High Court, on 
appeal, can interfere with such a finding, P GULLU 
v Kucna Baxnsa KHAN 120 


mawan Bindings of fact, when conclusire— 
High Court, interference by—Remand—Pleađings— 
New contention, whether can be allowed, 
The mere recording of certain findings of fact 
is not conclusive in second appeal, unless the 
High Court is satisfied that the lower Court has 


how far binding on High 





applied its mind to the evidenco before it. A . 
mere general statement. that .on a perusal .of all. 


the evidence in the case the Caurt is satisfied as 
to a certain state of facts is not a sufficient 
judgment, within the meaning of. the law, and 
the High Court is bound to interfere if it feels 
that there may have been a miscarriage of justice 
by a lower Court's, failure to weigh all the evidence 
before it. 

A contention not fairly arising out of the 
pleadings. and not litigated in either of the Courts 
below cannot be allowed to be. litigated on remand, 
PAT ° MUBARAK HUSSAIN v. 
1 P, L. W. 188; 2 P. L, J. 8 


«mmm amen e Findings of fact—Evidence, consider- 
ation of —High Court, interference by. 
Where’a lower Appellate Court in arriving ata 
finding- of fact has: altogether ignored. important 
“ evidence on the record bearing directly on the ques- 
tion of fact, the High, Court “will not be bound by 
such finding of fact- in’ second appeal, P Jiwsav 
Natnu, 17 P, W. R. 1917 586 


ee nme Minding Of fact—High Court, inter- 
ference by. 

Where -œ Judge has made-only-a colourable pro. 
tence of considering the evidence,. the High Court 
in second appeal will not accept his: decision. upon 
a question: of fact as -binding upon it. Butit does 
not mean thatthe Judge must -discuss -all the evi- 
deuce. upon. the. record, If ‘the evidence discussed 
is reasonably adequate for a decision, the ‘judgment 
isa good judgment, PAT Karı Sanu v. KEDAR Man 


561 
amma meeen Findings of fact, interference with 
—Jnrisdiction 161 


vem er rm High Court, interference by, with 


figdings of fact of lower Appellate Court, how far 
permissible, 


INDIAN CASES. 


Suan Hasan HUSSAIN, 
509 ` 


(1917 
APPEAL—~(SECOND)—conold, 


The Chief Court will not, on second appeal, inter- 
fere with the findings of fact of a lower Appellate 
Court, if they are not’perverse, i,¢., are based-upon a 
consideration of all the material evidence. P*GUgan- 
pitra Mar v. RAM Das, 112 P. R. 1916 óZ. 


APPELLATE COURT, power of, to admit additional- 
evidence-—-Substantial cause—Practice 669 


ABRRITRATION—Mutawali, `- dispute relating to 
appointment of, whether can be referred to “arbi- 
tration 296° 





effect of Arbitrator, authority of 


AND AWARD—Omission of one party to 
sign petition of reference, effect of 226 








Review —Appeal non ‘order accepting re- 
view —Revision 769- 


ARMS ACT (XI or 1878), Ss. 19, 20, 29+-Offences 
under 38, 19, 20--Sanction under s. 29, necessity of. 
The operation of section 29 of the-Arms Act is 

restricted only to the offence punishable under clause -~ 

{f) of section 19, ie., to one out-of--the, nine offences 

enumerated in section 19.- Ib dogs not extend to. 

offences under section 20 and no sanction is, thorefore;- 
necessary for a prosecution under- that seotion.-. 

The first part-of section: 20... creates.. offences~-dise.- 
tinct from and graver -than. those - punishabie-ruanders.. 
section 19. L B- Nea Po Crein-v, Emprror,9 Bor... 
L. T. 217 TAk 


sæ == Ss. 19 (f), 18.to 16—Person exempted, servant 
of, whether can shoot for him—Offence.. 


A person exempted. from. the. provisions of the - 


Arms Act can send a servant armed with his..gun. to-. 
shoot for him. A Gopat v. EMPEROR, 18 CR. L. J. 
3295, 
——-—— Bs, 29, 19, 20-——Offences- under -sections- 19; 
20--Sanction under section 29, necessity of 741 


ASSAM LABOUR AND EMIGRATION AOT (VI oF 
1901), S. 2 (1) (e)-—Emigration, definition of. | 
Sub-clause (e) of sub-section (1) of section 2 of the 

Assam Labonr and Emigration Act is mercly descrip- 
tive of what emigration may. mean, and is intended 
to avoid repotition in the. main provisions of the 
Emigration Act of the various points of departure 
and destination to and from which is was desired 
to restrict omigration, This description or: inter- 
pretation has no concern with the mind. of the 
emigrant or whether the emigration was intentional 
on the part of tho emigrant or otherwise. 

There is nothing in section 2, sub-clause (e), ‘to 
indicate or to show that in order to constitute.emi... 
gration there must be personal intention present -to 
the mind of the person recruited, | when heis- 
recruited, to go to a labour distriet to work ‘there 
for hire. 


In order to constitute emigration within the - 


meaning of the Act all that is necessary is that (a): 


the points of departure and destination should be’ as 
required by the Act, (b) that the emigrant should be. : 
sixteen years of age or upwards ‘and (ce), that, the.. 
emigrant is to labour for hire in a labour district 
otherwise than as a domestic servant, 
Ray Auge tv, EMPEROR, 2 P, L.J. 91 


Reference signed by some only of parion 
577.“ 


PAT” Misix!-. 
964-. 
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ASSAM LABOUR anp EMIGRATION ACT—concld. 


a mene S, 164 —‘Emigration’, meaning of—Offence— 

Conviction, 

Emigration to be emigration within the meaning of 
the Assam Labour and Emigration Act, must be 
emigration with the idea that the object to be 
attained or kept in view by the emigrant is arrival 
in a labour district and labouring there. 

The accused induced coolies to leave Sambalpur under 
a promise that-they would be employed as domestic 
servants in Chittagong, but they were in fact taken to 
Assam to work in the labour. districts. The accused 
were convicted under section 164 of the Indian 
Emigration Act: 

Held, that the conviction was bad, inasmuch as the 
coolies did not depart from Sambalpur with the object 
- of proceeding toa labour district and labouring there, 
PAT MANIK Ram AHIR w, EMPEROR, 1 P, L. J. 388; 
18 Cr, L. J. 284 e ° 316 
- B. 164—Intention of person recruited, whether 
material, 

To constitute An offence under section 164 of the 





Act the recruiter must have present to his mind in - 


the exorcise of his powers the purpose for which he 
recruits, riz, emigration. Tt matters not that the 
individual recruited intended to emigrate. PAT 
MANIK RaM AHIR v. EMPEROR, 2 P. L, J. 91 


ASSIGNMENT of life policy— Delivery, when legally 


effective 248- 


AWARD. See ARBITRATION. 


aman Maide rule of Conrt — Execution — Tender 
before decree, plea of, sustainability of. 

An award is an agreement settled fcr the parties 
by the mediators, and is subject to all the incidents 
of a private contract, A 

Where, therefore, money is payable under an. 
award ona specified date, tender of the amount to the 


party entitled to it absolves the person making it - 
from all liability for interest from that date. M` 


BIDURUKOTA Peppa. VEERANNA v. GoNDIMALLA VEE- 
BANNA, (1817) M. W. N. 308; 5 L. W. 718 295- 


BENAMI, principles of, applicability of, to contracts, 

Thé expression benami is hardly applicable to 
contracts. lt applies to tenure of property, where 
ene person holds property in his name, while, as 
a matter of fact, the title belongs to somebody 
else. 
be whether a man entered into æ contract on his 
own behalf or on behalf of somebody else as his 
agent, 
5 L. W. 228 
BENAMI TRANSACTION—Tests, 

The points upon which a question of benami turns 
are:~— 

(1) Was there any motive for a benami? 

(2). Was the alleged benamidar so connected with 


the alleged principal as to render it probable that. 


he should be selected as a benamidar? 


(3) In whose possession was the document of . 


title?, 
(4¥ Who was in possession? 


(6) Frem whose pocket did the consideration 
come?!” PAT:. Kant Sanu v, KEDAR Mat 561 . 
BENEFIT or DOUBT 997 


GENERAL INDEX. 


964. 


As regards contracts, the question would’ 


M KALIYAMMAL v, KOLANDAYELA Govunpar,.. 
1 
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BENGAL ALLUVION anb DILUVION REGULA. 
TION (XI or 1825), s. 4, applicability of, to privat 
rivers. 

Séction 4 of Regulation XT of 1825 is applicable to 

a river the bed of which is the property of a private 

person and is not limited in its application to rivers 


, belonging to the Crown. PAT Port Dass v. Kannav 


BeHERA, 1 P. L. J. 586 135- 


BENGAL ESTATES PARTITION ACT (V B.C. oF 
1897), Ss. 11 (e), 112 (c). 114 —Partition - Colleator 
order of—Cammissioner, order of, declining to 
confirm portition—Board of Revenue —Appellate 
and revisional jurisdiction—Powers of superintend- 
ence — Regulations IL of 1793 and IIT of 1882 356 

— — Sg, 12: (2), 22, 28, 7— Civil Procedure Code 
(Act F of 1908), s 54-—-Partition by Civil Court, 
whether bar to partition under Estates Partition Act 
—Collector, duty of—Decree to partition lands of 
estate, execution of. 

A decree of a Civil Court in pursuance of an 
application to partition the landa of an estate is not 
a decree under section 64 of the Civil Procedure 
Code, 1908, and cannot be sent to the Collector for 
execution under section 12 (2) of the Estates Parti- 
tion Act. . 

Where a Civil Court partitions the lands of an 
estate, but does not take any action under section 
28 of the Estates Partition Act, the Collector is not . 
bound: to recognise its proceedings. 

On an application being made to the Collector 
for a ‘perfect partition’ under section 7 of the Estates 
Partition Act, the best course for him would be to 


-give effect to the Civil Court partition by admitting 


the application and making his own partition follow 
the -Civil Court partition as far as possible. But 
he is in no way legally bound by such partition, 
and it may be departed from to secure the Govern» 
ment revenue: PAT THAKUR SINGH v. JUGAL KISHORE 
Binen, 1 P. L. W. 51 593. 
—- -- 8. 21—Notification—Objections — Collector, 

duty of—Partition by Civil Court, value of. 

if after notification has been issued under section 


21 of the Bengal Estates Partition Act any objec. 


tions are filed, it is the Collector, and not the Deputy 
Collector, who should dispose of them, and he must 
give the parties an opportunity of being heard by him, 

A partition under the Bengal Estates Partition Act 
should proceed With such regard to a Civil Court 
partition as may be found possible PAT Kaui 
CHARAN SINGH v. DAMRI SINGH, 1P. L. W. 219 833 


—- te Ss, 29, 113, 114 Order of Commissioner res 
jecting appeal from preliminary order of Collector— 
Appeal, whether lies. 

An order of the Commissioner rejecting an appeal 
against a preliminary order of tho Collector admite 
ting an application for partition is not an order under 
section 23 of the Estates Partition Act, and no - 
appeal lies from such order under s. 113. PAT- 
Anit Prasap v. Ganga Prasap, 1 P.L.W.120 827- 


Ss. 118 (e), 114, 11 (c)—Partition—Collec. 
tor; order of, Commissioner, order of, declining to 
confirm partition —Board of Revenue- Appellate and » 
revtsional jurisdictien—Powers of superintendence 
—Regulations If of 1793 and IIT of 1882. ` . 
No appeal lies tothe Board of Revenue under 

section 118 of the Bengal Estates Partition Act . 
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BENGAL ESTATES PARTITION ACT—coneld. 
from an order of the Commissioner declining to 


confirm 2 partition submitted by the Collector.. . 
The Board of Revenue cannot in the’ exercise 
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of its revisional jurisdiction under section 114 of ` 


the Estates Partition Act interfere with an order 
of:the Collector, purporting to be made under 
section 11 (e) of the Act, dismissing an application 


for partition, or with an order ‘of the Commissioner : 


declining to confirm a partition submitted by ;: the 
Collector, - 

Per Mullick, J—The powers of superintendence 
conferred upon the Board of Revenue by clause 
(8) of section 8 of Regulation IT of 1793 must he 
controlled by the provisions of the Estates-Parti. 
tion Act (V B. C. of 1897) which, by express 
enactment, restricts nnd defines iis powers of 
interference. 

Per Atkinson, J—Regulations If of 1793 and IIT 
of 1882 are notin pari materia with the aim, scope 
and object of the jurisdiction conferred by the 
Bengal Estates Partition Act of 1897. Therefore, 
the power of revision conferred upon the Board of 
Revenue by Regulation If of 1793 does not in 
any way operate to control the revisional juris- 
diction given to the Board by the Act of 1897. PAT 
BIRABHADRA RUTH +t. JANARDHAN PROHARAJ MOHA- 
PATRA, 1 P. L. J 491; 1 P. L. W. 318 356 

Ss. 113, 114, 29, 5 (4)—Order of Commis- 
sioner rejecting appeal from preliminary order of 

Collector -Appeal, whether lies —Partition Manual, 

note 4 to section 7 © . 827 
BENGAL GENERAL CLAUSES ACT (I B. O. 

or 1899), S. 8 (e). 59 
BENGAL LANDLORD anp TENANT PROCEDURE 

ACT (VIII B. C. oF 1839), s. 52, construction of— 

Extension of time—Court, power of, to grant time 

Pea Tenancy Act (VIII B.O. of 1885), s. 66, 

él. (3). h 

The period of fifteen days prescribed by section 62 
of Act VIII B. C. of 1869 can only be extended by 
the Court of firat instance at the time of framing thé 
decree or by the Appellate Court when disposing of 
the appeal from the decree." The Court of first 
instance has no power to extend the fime in execu- 
tion after the Appellate Court has expressly refused 
to extend it in appeal from the original decree. i 

Section 52 of the Act cannot be construed with 
reference to sub-section (3) of section 66 of thé 
Bengal Tenancy Act of 1885. C BHEIK Hunar v. 
SARAT CHANDRA Dutra, 21 O. W. N. 749 467 
BENGAL MUNICIPAL ACT (III B. C. oF 1884), 

S. 45—Delegation of powers to Vice-Chairman— 

Cessation of office of delegating officer, effect of, on 

functions delegated—Sénction for prosecution by 

Vice-Chairman, legality of 3 

The delegation of powers by a Chairman to a 
Vice-Chairman under section 45 of the Bengal 
Municipal Act .does not terminate on the officer 
delegating ceasing to hold office, but continues until 
it is withdrawn by his successor. 

A: sanction, therefore, granted for a prosecution 
under the Act by the Vice-Chairman by virtue of a 
delegation granted by a previous Chairman which 
has not been expressly withdrawn, is valid and 
operative. PAT Batpro LALL v. EMPRROR, 18 OR. 


L. J. 278 305 
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BENGAL MUNICIPAL ACT—coneld. 
— — S. 240—‘Re-erect’, meaning of—Construction 


‘of portions of structure destroyed, whether ‘repair'— 
Construction without permission, prosecution for, 


hile requisition for demolition pending disposal. ` 


under section 176, legality of. 

‘The construction of portions of a house which had 
been entirely destroyed isa ‘re-erection’ within the 
meaning of section 240 of the Bengal Municipal Act. 
and does not merely amount to repairs. i 


It is open to a Municipality to prosecute the ' 


owner of a house for ‘erecting’ or ‘re-erecting’ it 


withaùt the former's permission along with a requisi- 
tión for the removal or destruction of the portfon . 
constructed. The construction without sanction is ` 
an offence distinct from the failure io remove in 


' obedience to the notice, and the fact that objections 


to the latter are pending is no bar to the initiation ' 
of ‘a, prosecution for the formes. ; 

Petitionerapplied tothe Gaya Municipality for permis- 
sion to replace the roof of the frontage of his house ~ 
on pucca pillars in place of the wooden,ones that had 
been destroyed by fire. The application was rejected 
for want of a plan. Petitioner applied afresh stat- 
ing that, in anticipation of sanction, he had put up the 
pillars. This petition was also rejected and petitioner 
was Served with a notice*to remove the pillars built. . 
The petitioner preferred objections to the notice for 
removal under section 176 of the Bengal Municipal 
Act- and while they were pending he was prosecuted, 
for the unauthorised construction of the pillars: 


Held, (1) that the building anew of the pillar 
the balcony and the roof that existed before the | 
fire was practically a re-erection of the front portion 
of the house; aad 

(2) that the Municipality was within tho powers 
given to it by the Act in ordering the removal of the 


` pillars and at the same time prosecuting petitioner 


. CHAIRMAN OF THE 


for their construction. PAT BALDRO DALL v. 
EMPEROR, 18 Cr. L. J. 273 305 
——— S. 321 - Latrine tax—“‘Dwelling-house”, mean- 


tag of. - 

To determine whether any premises are used asa 
dwelling-house, it has to be seen how long they are 
occupied ina year, whether natural functions are 
performed there by the residents, whether per- 
manent or temporary, and what action the Municipality ij 
has taken for the purposes of conservancy, C 
COMMISSIONERS NOAYADWIP v. 

789 


S, 345 conviction under, elements necessary 


GOUR CHANDRA 


for. 

Before there can be a conviction under section 
345 of the Bengal Municipal Act, the prosecution 
have to prove that the Magistrate on an 
application of tha Commissioners has ordered the 
land to be closed as a market-place and has taken 
order to prevent such land being so used. C Puri 
KAHARINI t. -VICE-CHAIRMAN VISHNUFUR MUNICI- 
pavity, 20 C. W. N. 1015; 18 Cr. I. J. 304- 386 


S. 858—Sanction for prosecution under Act, 
necessity of 305 
BENGAL PATNI TALUK REGULATION (VIIL of 
1819) 529 
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BENGAL PUBLIC DEMANDS RECOVERY ACT (I 
B. O. or 1895), S. 10—Notice to defaulting proprietor 
— Estate sold before arrears become due, effect of— 
Sale for arrears, validity of. 

Where an estate has passed out of the hands of 

its proprietors by an auction-sale, the sale of sich . 

estate under, the Public Demands Recovery Act in’ 


„consequence Of a certificate against the original. 


7 proprietors. who were not holders of the estate at 
“tHe timè the arrears became due, ig bad in the eye of 
the-law. PAT KHAIRUDDIN v, BAHDEO NARAIN 
Srneu, 1 P. L. W.319 _ 483 


~“ BENGAL RENT ACT (X B. ©. or 1859), S. 18— 
“Under-tenant, meaning of. 

‘The word “under-tenant” in section 18 of the Bengal 
Rent Act is not used in its technical sense, ie in the 
sense of a tenant holding undor another tenant, but 
in the sense of a tenant” or tenure-holder holding 
direct under the proprietor. PAT BRAJAMOHAN 
PATTASING v. RAMDEB Das, 2 P. L, J. 79 820 


BENGAL RENT RECOVERY ACT (VIII B. C. oF 
1865), S; 16" proviso, scope of —Tenure-holder, whether 
protected, 

The proviso to section 16 of the Rent Recovery 
Act only protects’a raiyat and does not contemplate 
the case of a tenure-holder, PAT AsriP UPADHYA 
vy, GORARDHAN PANURI 146 


^ BENGAL ROAD CESS ACT (IK B, C. or 1880); S 20 
© -—Landlotd and tenant —Rent, suit for, at higher rate 
‘ than shown in Road Cess Return, maintainability of 
-—Recor¥ of Rights and jama wasilbaki, entries in, 

a. value of — Alteration in area of holding, effect of. 

. -A landlord is not entitled to claim rent at a rate 
‘higher than that shown in the Road Cess Return, 
unless there has been a material altoration of the 
holding. “A mere alteration in the area due either 

” to measurement or to encroachment will not take 
“the case out of the _ Operation of section 20;of the 
Cess Act. 

An entry in the Record of Rights which only 

’ raises a presumption, or the jama waslibaki showing - 
the rent for a particulur year, cannot override the 
statutory prohibition contained in section 20 of the - 

` Cess Act. PAT DHANUKDHARI Manron v. SERAJUL 
Hops, 1 P. L, J. 521 109 

e BENGAL SURVEY ACT (Y B,C. or 1875), Ss., 4, 

5,6 744 
wama — §, 4l, Collector's order under, consequence of, ` 
Per Beachcroft, J—A Collectors order | under 


section 41 of Act ViB. C.) of 1875 declaring possession ` : 


in favour of a party has the force of a decree of a` 
- Civil Court and should be maintained by the Magis- 
trate in a proceeding under section 145. C SRINATH ' 
Roy v. PROBHAT CHANDRA, 18 Cr L. J. 301 333 _ 


a Ss. 45, 4, 5, 6~Assault on amin deputed by 


Collector to relay boundaries under section 45— - 


Offence—Proclamation required by section 6, neces- 
sity of, 744 


- BENGAL TENANOY ACT (VIII B. C. or 1888), ` 
S. 5 (4)—Partition Manual, nole 4 to section 7. 

Tho ruling on which note 4 to section 7 of the Bengal ` 

. Partition Manual is based has been rendered obso- 

~ Jete by section 5 (4) of the Bengal Estates Partition 

Act 1897. PAT Apit Pracap v. Ganca Prasan, 1 PL, 

oe 120 827 
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BENGAL TENANCY ACT—coutd: 


—-—S. 22-Landlord and tenant—Occupancy 
holding purchased by co- sharer landlord —Lease — 
Lessee, position of 534 

=~ S. 238—Landlord and tenant—Raiyat at fixed 

rate, right of, to cut and appropriate timber, 4 

A raiyat hoiding at a fixed rate of rent has the 
right to cut and appropriate the timber, not only in 
cases where he planted the trees himself, but also in 
cases where the trees were growing on the holding at 
the time of his lease. © Rapuixa Naru Roy z. 
SAMIR FAKIR, 21 O. W. N. 636 49 
———— Ss. 50 (2), 4, suB-s. (8) (a}—Presumption of 

fixity of rent where no payment of rent for some years 

before suit—Raiyat at fixed vent. 

Where rents are paid at a uniform rate for many 
years and then there is no payment of rent for 
eight or nine years just before the suit, the presump- 
tion under section 50 (2) of the Bengal Tenancy Act, 
arises that the.tenant held at that rent from the 
time of the Permanent Settlement, 

A raiyat, who by virtue of the. presumption under 
section 50 (2) is deemed to have held ata rent which 
has not been changed from the time of the Permanent 
Settlement, comes within the definitions of a raiyat 
holding at a fixed rate within the meaning of section 
4 sub-section (8), (a). C KSHIRUD GOBINDA Cuow- 
DHURY v, -RAJENDRA NARAYAN SHAHA 94 


—— 5,85 — Sub-lease, registration of, in contraven- 
tion of section — Possession, suit for, when plaintiff in 
possession and dispossessed~ Evidence Act (1 of 1872), 
s 91. 

Where a tenant cannot or does not produce ‘his 
leass in writing, he can nevertheless establish 
his tonancy from possession and other circumstances, 

Where a gub-lease is in excess of the. period 
authorizéd by section 85 of the Bengal Tenancy Act 
and is registered, it is inadmissible in evidence and 
oral evidence cannot be given of the terms of the 
agreement under section Y1 of the Evidence Act. 
But where it is followed by possession of the pro- 
perty by the sub-lessee and he is subsequently dis- 
possessed he is competent to maintaina suit for 
possession. © GanesH MONDOL v. THANDA NAMA- 
SUNDRANI, 24 C. L. J. 539 4x9 


S. 85 (2) ~ Sub-lease gaceeding nine years, 
validity of— Lessee, position Of, as against trespasser. 
An under-ryoti lease for a term exceeding nme 

years is wholly void, and a lessee claiming under 

such a lease is not entitled to khas possession of the 
land’ ‘even as against a trespasser. © BAISNAB 

(CHARAN DE v. Sanat OHANDRA Kar, 240, L, J. sorte 

——--—— S. 86, cl. (6), object of —Transfer of Property 
Act (IV of 1882), s. 60—-Occupancy holding, non- 
transferable, purchaser of portion of, recognized by 
landlord, rights of, as against mortgagee of holding. 
The interest acquired by the purchaser in execution 





_ of a money-decree of a portion of a non-transferable 


occupancy holding, which was subject to a mortgage, 
| remainssubject to the mortgage, notwithstanding that 
consented to and the purchaser 
recognised by tho landlord, 

Such purchaser has, however, the right to redeem 
the mortgage to the extent of the interest acquired 


Ly him. 
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® Per Richardson, J.—Section.86, clause (6) of the 
Bengal Tenancy Act, was introduced for the purpose 
-of invalidating surrenders made so as to defeat the 
claims of incumbrancers, © RAM KUMAR v. RAMESH- 
“WAR SHAH 523 


S. 88—Recognition of consolidation or sube 
division of holdings by thikadar, whether binding on 
zemindar—Thikadar’s papers, entries in, value of. 
Per Roe, J.—In the absence of collusion between a 

` thikadar and the tenants an entry in the thikadar’s 
papers showing an alteration in the ares of a holding 
and an apportionment of rent on the now holding 
amounts, undor the proviso to section 88 of the 
Bengal Tenancy Act, to an express consent by the 
thikadar to such alteration which is binding on the 
“gemindar. 

-~ Per Chapman, J—Unlessthe authority of a thikadar 
is restricted expressly by contract or by the act of 
the zemindar or by the custom of the country,-he is 
authorized in good faith to sanction the -sub-division 
of a holding or the consolidation of two holdings into 

‘one, and the zeminder cannot subsequently refuse to 
acknowledge the transaction. PAT MAHAMAD NAZIRUL 
Hossain 4, Onun: Kax, 1P, L., W. 229; 2 P. L Tal 








wama —— S, 103B—Eridence Act (Iof 1872), s: 35— 
Farad rewaj bhaoli prepared at Survey Bettlement, 
admissibility of —Presumption—-E vidence. 

. A farad rewaj bhaoli prepared by a Settlement 

Officer in the discharge of his official duty is admis- 

sible in evidence under section 35 of the Evidence 

~ Act, but no presumption as to correctness attaches to 
it under section 1038 of the Bengal Tenancy Act, 

PAT Tursi Mauron v, Juanpoo Pandey, 1 P. L. W. 

238; 2 P. L. J-181 176 


-== S, 104A rO F ann H—Settlement of rent by 
Revenue Oficer, how altered— Additional rent for 
ewcess area, whether recoverable by suit, 

The only way in whicha Record of Rights made 
under section 104A to F of the Bengal Tenancy Act 
can be altered is by a suit under section '04H. 

Therefore, a landlord cannot maintain a snil for 


additional rent for excess area as stipulated for in a’ 


kabuliyat after the settlement of rent made by a 
Revenue Officer uder section 104A to 104F of the 
Bengal Tenancy Act, when no suit was brought by 
him under section 104H to make any alteration in 
the entry of the reut as settled. 

Whatever might be the limits within which 
alteration of rent, etc, might be made under the pro- 
visions of the Bengal ‘Tenancy Act, a Revenue Officer 
in settling a rent under section 104A is not debarred 

: from considering the terms of any subsisting and 
prior contract between the parties.* He is to settle 
fair rent on all the materials available. 

Section 1045 gives the record of rents a finality 

- which is not to be disturbed, except by a suit under 
section 1041. © Ifarizappr %, Prosanna Kumar 
KAPALI 341 


ee §. 105 -Landlurd and tenant—Rent, assess- 
ment of, suit for—Tenant, denial of liability by— 
Limitation, whether can vary terms of tenancy 
While a contract of tenancy is in force, neither 


party can obtain a varintion thereof by simply per- - 


. e 
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sisting long enough in his assertion that one of the 
terms is otherwise than what it really is. 

In a suit for the assessment of rent ofa holding the 
defendant denied his liability to pay rent, on the 
ground that more than twelve years before the 
institution of the suit he had to the knowledge of 


the plaintiff asserted his right to hold the land with. - 


out payment of rent, and that the suit was, therefore, 
barred by time: 

Held, that the defendant’s ploa could not be sus- 
tainod. © BIRENDRA KISRORE MANIKYA v. FULsAN 
Bist; 25 ©. L, J. 467 469 


«= man Ss. 105, 30B—Setilement of rent—Enhance- 
ment—å ppeal, second, whether Hes 


~ ~~ S. 106— Suit transferred under 3. 106—Appeal 
Subordinate Judge, jurisdiction of. : 
On the transfer of asuitby 9 Revenue Officer 

-under section 106 of the Bengal Tenancy. Act to a 

Civil Court, the competency of the Civil Court would 

be ascertained under tho Civil Procedure Code, and 

the attributes of the competency of that Civil Court, 
namely, that its decision would be subject to certain 
rights of appeal would folloy from the transfer. 

Therefore, an appeal from the decision of a Munsif 

ina suit so transferréd can be heard by a Subor- 

dinate Judge. C Ksmirop GOBINDA CHOWDHURY v. 

RAJENDRA NARAYAN SHAHA ; 

— 8s. 1094, cr. (3), 105, 30B—Settlement of 
rent-—Enhancement—Appeal, second, whether lies, ` 
No second appeal lies against the decision of a 

Special Judge settling a fair and equitable rent 

under section 105 of the Bengal Tenancy Act. PAT 

MAHABIR LAL v, MALIKUDDIN 32 

— 8. 113—ZLandlord and tenant—Holding in. 

cluding khila and hasila lands— Rent assessed on 

cultivated area- Stipulation to pay rent on area 
brought under cultivation, validity of—Estoppel— 

Receipt of rent at admitted rate—Suit to récover 

additional rent, whether barred, 

Where under a land revenue system tenants have 








< khila (waste) lands included in their holdings for the 


purpose of reclamation though rent is assessed on 
the actual hasila (cultivated) area only and there is a 
stipulation in the lease that on the waste lands 
becoming cultivated they will be assessed at the 
settlement rate of rent, the increase in the rentat 
would accrue automatically on any portion of the 
waste becoming cultivated and to such a process 
neither section 113 nor any other section of the 
Bengal Tenancy Act can operate as a legal bar. 

In such a case thé landlord can after realising tho 
admitted rents forthe years in suit sue to recover 


~ additional rent for the same period on account of the 


increaso in the hasila area, unless it is proved that 
the landlord received all his dues for the period and 
the tenant paid him on thé understanding that no 
further demands would be made in respect of the 
holding for that period. 

The khila portions of the tenants’ holdings in such 
caso cannot be assessed with additional rent merely 
if they become fit for cultivation; unless they are 
actually cultivated they cannot bo assessed with 
additional rent atthe original fair rent rates accepted 
by the Scttlemont Officer. Q Jocesn CHANDRA Ray 
v. MAKBUL Ani “595 
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-——— S. 155— Ejectment, decree for, execution of — 
Rent, suté for, subsequent to ejectment decree, effect of, 
on ejectment decree—Forfeiture ~‘Relief, meaning of 
— Time, enlargement of — Discretion of Court. 

The “relief” granted by section 155 of the Bengal 

, Tenancy Act carries with it the meaning that the for- 
feiture is deemed not to bave taken place at all, in 
other words, as soon as the relief is granted, the for- 
feiture disappears just as if there never had been any 

forfeiture at all. i 
In cases of ejecbment decrees under section 155 

of the Bengal Tenancy Act, the tenancy continues in 
operation till the failure of the tenant to comply with 
the decree within the time prescribed thereby. The 
section enables the Court to give the tenant relief on 
the footing that there shall be no forfeiture atall: when 
relief is granted, the forfeiture is stopped in limine, 
so that there is uo question of the destruction of 
an interest which has to be called into existence 
again. 

A remedial provision, like section 155 of the Bengal 
Tenancy Act, should be construed liberally so as not 
to restrict the remedy and fetter the discretion of 
the Court. Therefere, it is competent to a Court 
to grant extension of time gfter the expiry of the 
period prescribed in the decree and even after the 
decree-holder has applied for execution. C Sram 
MANDAL v. Satı Narn BANERJEE, 24 C. L. J. 523; 21 
C, W. N. 776 493 


—— — S. 170 (3)—Transferee, unregistered, of entire 
holding, whether entitled to make deposit. 

An unregistered transferee ofan entire holding is 
not entitled to make a deposit under section 170, sub- 
section (8), of the Bengal Tenancy Act (VIII 
of 1885). PAT RAMESHWAR SINGH v. MAHABIR Poe 

2 
==- — Se. 170 (9), 161—'Voidable interest, what is 

—Occupancy holding, unregistered transferee of, posi- 

tion of. f 

Interests voidable on the sale ofan occupancy hold- 
ing referred to in section 170 of the Bengal Tenancy 
Act are those interests which are incumbrances with- 
in the meaning of section 161 of the Act. 

An unregistered transferee of an occupancy holding, 
who has in no way been recognised by the landlord, 

*is not a person having in the holding an interest 
voidable on sale, and is not, therefore, entitled to make 
a deposit under section 170 (3) of the Bengal Tenancy 
Act. PAT RAMESHWAR SineH w. RaGRUNANDAN 
Kuawas, 1 P. L. J. 403 ; 337 


m — S, 171— Occupancy holding, sale of— Deposit 
of money by transferee of holding—Withdrawal by 
decree-helder landlord under protest—Recognition of 
depositor as tenant, 

Where a landlord decree-holder withdraws under 
protest money deposited by a transferee of an ocou- 
pancy holding nnder section 171 of the Bengal 
Tenancy Act, he does not thereby recognise the 
transferee as his tenant. PAT Suro PRASAD LAL v. 
BARHMADEO Lan 366 


m——— §, 173—~Auction-sale—Application to seb 
aside sale on ground of judgment-debtor purchasing 
benami—Limitation -Act (1K of 1903), Sch. I, 
Art, 18 209 
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— S. 180—Holding comprising char lands. 

Submersion—Occupancy rights, acquisition of. 

Part of the lands comprising the defendants’ 
holding were char lands which were submerged for 
long or short periods of time. Defendants had paid 
rent for the entire holding for over twelve years 
and had been in possession during that period: 

Held, that the char lands did not by reason of 
their submersion cease to be held by the defend- 
ants or to form part of their tenancy or holding, 
and that the fact of their submersion did not 
destroy the right of the defendants to acquire 
occupanoy rights therein. PAT KesHo PRASAD 
SINGH v. JIRDHAN OJHA, 2 P. L, J. 48 670 


—— Scu. III, PART. I, ArT. 2—Rent, suit for 
arrears of, by assignee of landlord—Registered 
lease—Limitation 102 








— Scu. IIT, Art, 3, applicability of, where dis- 
possession took place shortly before its amendment — 
Limitation, special. 

Where a kaimi raiyat (a raiyat holding at fixed 
rates) was dispossessed by his Jandlord shortly before 
the passing of the Bengal Tenancy Amentlnient Act 
(E.B & Assam): 

Held, that the limitation applicable to his suit for 
recovery of possession was twelve years under the 
law as it stood before the passing of the Amendment 
Act,and not two years under Article 3, Schedule 
III, of the Bengal Tenancy Act, as amended. 

Obiter dictum.—A Division Bench of the High 
Court is nob bound to refer any particular case to 
a Full Bench but can decide it by following a 
decision of the Court with which it is not in full 
approval. © KHALIL RAHMAN v. KAFILUDDIN JALAL 

64 

— Scu. II, ArT. 3, applicability of—Landlord 

and tenant—Dispossession of tenant by co-sharer 

landlord not in his capacity of landlord—Limita- 

tion. 777 








Scn. ITI, ART. 8, scope of. 

The specialrule of limitation in Article 3, Schedule 
ITI, of the Bengal Tenancy Act, is not confined to 
suits in which the landlord himself is a defendant. 
C SEKANDAR SHEIKH v. Anu SARKAR. 69 


BETROTHAL CONTRAOT, breach of—Conapiracy— 

Damages. 

Per Curian.—A mere encouragement offered to a 
party to a contract of marriage to break it, whereby 
the fulfilment of the contract is rendered impossible, 
is not actionable. 

The Ist defendant agreed to give his daughter in 
marriage to the plaintiff and the girl was actually 
betrothed to him. The lst defendant having refused 
to perform his obligation, the plaintiff brought the 
present action against him for damages. The 2nd 
defendant was impleaded on the ground that he 
procured the breach of the contract and induced 
the ist defendant to consent to the marriage of his 
daughter with the 2nd defendant’s son. The Trial 
Court found, and its finding was upheld in appeal, 
that the 2nd defendant had a hand in bringing about 
the breach of contract and it decreed the olai 
against both defendants. On appeal by the 2n 

defendant: : 


1012 ‘ 


BETROTHAL CONTRAQT—coneld. 


© Held; that the finding of the lower Court having 
been arrived at by a process of inference from the 
circumstance that the 2nd defendant approved and 
encouraged the action of his grown-up son in 
obtaining the Ist defendant’s daughter in marriage, 
it was not a case of knowingly procuring the breach 
of an existing contract by the 2nd defendant, which 
alone would make him Hable under the principle of 
Lumley v. Gye, (1858) 22 L. J. Q. B. 463; 2 EL & BL 
216; 17 Jur. 827; 1 W. R. 432; 118 E. R. 749; 95 R. R. 
501. . 

Per Beaman, J.—The principle of Lumley v. Gye, 
(1858) 22 L. J. Q. B. 463; 2 El, & Bl. 216; 17 Jur. 827; 
LW. R. 432; 118 E. R. 749; 95 R. R. 691, should not 
be extended in India to contracts of every kind, 
irrespective of their own special features” and 
character, and the true principle governing cases 
of breach of promise of marriage is correctly stated 
in the dissenting judgment of Coleridge, J., in that 
case. 

A person who induces a girl betrothed to another 
to break that engagement and marry him 
commits no tort which would give the aggrieved 
party a cause of action against him. And the princi- 
ple is the fame when the inducement is made to 
the father of the girl by the father of the boy who is 
in fact married. 

The procuring or enticement may be actionable 
where it is the result of a conspiracy. Before a 
conspiracy can be actionable it must be shown to be 
a conspiracy to do a lawful thing by unlawfnl means 
ur te do an unlawful thing even by lawful means. 

Per Heaton, J.—The taking of an active and effec- 
tive part in the negotiations or proceedings which 
induce a party to a contract of marriage to break it 
is actionable. B JExISONDAS HARKISONDAS v. RAN- 
cHoppas BHAGWANDAS, 19 Bou. L. R. 12; 41 B. 187 88 

: 5 
BOMBAY LAND REVENUE OODE (Acr V or 1879), 
> §. 74 819 
t--—- §, 74-—Relinguishment of occupancy —Raji- 
nama—Registration Act (XVI of 1908), s 90—Sub- 
` sequent sale to third party, validity of—Transfer 

of Property Act (IV of 1882), ss, 2, 123. 

A rajinama by a khaiedar of unalienated lands sub- 
jeét to the provisions of soction 74 of the Bombay 
Land Revenue Codd, whereby he abandons his rights 
in favour of another subject to the latter paying the 
Government revenue, is exempt from registration 
under section 90 of the Registration Act. Therefore, 

_ nothing provided in the Transfer of Property Act can, 
by virtue of section 2 thereof, affect such a relin- 
quishment. 


TA subsequent sale of the holding by the khatedar 
toathird party is invalid and inoperative, as no 
interest is left in the vendor after the kahuliyat 
which is capable of passing by a sale. B MOTIBHAI 
JIJIBEAI v, DESAIBHAI GoKALBUAI, 18 Box, L. R. 976; 
41 B. 170 838 


BUDDHIST LAW, BURMESE—Divorce—Re-union— 

Second divorce — Partition, mode of. 

When a couple re-unite after a divorce, they revert 
to the status guo ante; and if at the time of the first 
“narriage they were bachelor and maiden, they must 
be treated on a second divorce as Nga Lin Ngwe Maya 
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and not as eindaunggyis, i.e., as bachelor husband and> 
maiden wife and not as widower and widow. On a 


divorce by mutual consent between eindaunggyis, the 


rules of partition would he as follows: — 

1. Each takes his or her payin property; 

2. if they wére equally matched as regards pro- 
perty ab marriage, the property acquired after 
marriage otherwise than by inheritance is equally 
divided between them; 

3. if one of thé parties brought the bulk of the pro- 
perty to the marriage and the other comparatively 
little, then on the principle of aissayo and nissito the 
supporter gèts two-thirds of the jointly acquired 
property and the dependent one-third; and 

4. ifone of the parties inherits property during 
the marriage, he or she gets two-thirds of the pro- 
perty on the same principle. U B Mi Saine 
v. NGA YAN Gin, U. B. R. (1816), I, 127 405 
= —ZJoint property —Delay in claiming one-fourth 

share on death of parent. 

A claim to a one-fourth share -of a deceased 
parent’s estate ought to be made promptly after the 
parent’s death. Unreasonable and unexplained delay 
in making the claim would rende» the suit liable to 
dismissal. LB Ma Ev. Ma THIN - 147 
—- — Succession—Right of eldest son to allotment 

of one-fourth share on father’s death, nature of — 

Option—Delay—Limitation 809 
CALCUTTA MUNICIPAL ACT (III B.C ox 1899), 

Ss. 408, 419, 574, 598—Notice under s. 408, eatension 

of, period of, on object ion—Negotiation pending notice, 

whether makes requirements of notice wnenforceable— 

Complaint giving wrong particulars, whether bars 

prosecution under-s. 574 on amended application. 

A notice under section 405 of the Caleutta, Munici- 
pal Act having been served upon the petitioner on 
the 8rd January 1916, requiring him to make certain 
constructions in connection with a bustee within 
three months, the petitioner served on the 10th 
March a notice under section 419 on the Corporation 
intimating that he proposed to remove the land 
from the category of bustee land, and on the 20th 
March took certain objections under section 598. 
At the hearing of the objections the period of three 
months was extended tosix months. Nothing, however, 
having been done by the petitioner the Corporation, 
applied for summons, but the Magistrate declined to 
take action upon it, as it was eventually discovered 
thatthe period of the notice was therein erroneously 
stated to be three months; whereupon on a second 
application having been made on the 31st July, the 
petitioner was prosecuted and convicted: É 

Held, (1) that the Magistrate's action on the appli- 
cation of the 27th July was not a bar to the prosecu- 
tion; , 

(2) that the extended period of six months ran from 
the 8rd January and not from the 20th of Maroh 


“(when the objections were taken); 


(8) that the negotiations and arrangements relat- 
ing to the requirements of the notice between the 
petitioner and.the Corporation that were going on 
pending the notice did not make the requirements of 
the notice unenforceable. C NIBARAN CHANDRA 
KUNDU v. CHAIRMAN OF CORPORATION OF CALCUTTA _ 
E 960 

960 





— Ss. 419, 574, 598 
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C. P. LAND REVENUE ACT (XVIII or 1881), Ss. 
654 (4) (g', 124A—Thekadar, protected, right of 
to cut down and appropriate tinber—Changes intro- 
duced by s. 65.4. 

A thekadar of a village has ordinarily no right to cut 
down and appropriate timber trees. 


A thekadar who has no right to fell timber under 

the terms of his lease, does not acquire that right 

“by the mere grant of a protected status under section 
65A (4) of the C. P. Land Rovenue Act, 1881. 


The only change introduced by section 65 A (4) as 
to the rights to forest trees is that such rights aga 
thekadar may already be possessed of must be 
held subject to sectiou 1244. N Jaswant SINGH v. 
Jasona, I8 N.L. R. | 686 


man — §. 124A 686 


C. P. SETTLEMENT CODE, Arr. 222—Sowai-jama, 
whether contemplates cutting down timber by theka- 
dar, 

Sewai-jama, as understood in Article 223 of the 
Central Provinces Settlement Code, is based on the 
assumption of the enjoyment by the thekadar of the 
normal produce of the forests, but it does not 
contemplate the whglesale cutting down of timber 
trees. N Jaswant SINGH v. JAsopa, 13 N. L. R. J 

. 686 

C. P. TENANCY ACT (XI oF 1898), Ss. 46, 47— 
Mortgagee, foreclosure by, of tenancy—Applicability 
of ss, 46, 47. 

| Queere—Whether the provisions of sections 46 and 

47 of the Central Provinces Tenancy Act would 

apply to the case of a morigagee who forecloses and 

goes into possession of a tenancy within the pro- 
visions and terms of the Act undera decree ina 
foreclosure suit, PAT COHAMRU SATPASTI v. DIRBA 

Basu, 1 P. L. J, 525 98 


—-— — 5, 95— Jurisdiction of Civil Courts—Suit based 
on trespass, 

The provisions of the Central Provinces Tenancy 
Act do not apply toa suit based on trespass and a 
Civil Court has jurisdiction to entertain such a 
suit. PAT Cuamro Sarpasti 1. Dirga BABU, 1 P 
L. J. 625 98 


CIVIL PROCEDURE CODE (Acr XIV or 1882), 
S. 258 Surety, liability of—Hypothecated pro- 
e porty, whether can be sold- Court, power of 33 


S 810A—Landlord and tenant—Transfer of 
occupancy holding, recognition of, by acceptance of 
deposit under s 310A—Estoppel. 

A landlord who takes the money deposited by a 
transferee of an occupancy holding under section 3.0A, 
Code of Civil Procedure, 1882, to set aside its sale 
in execution of a decree for rent obtained by the 
landlord against the old tenant, without disputing the 
right of such transferee to make the deposit, cannot 
afterwards refuse to recognise him as a tenant of 
the holding. 








The acceptance of the deposit operates as a re- 
cognition of the transferee asa tenant © RAJANI 
KANTA SARKAR v. MIDNAPUR ZAMINDARY Co, 7014 


— Ss. 354, 350, powers of Receivers under— 
Provincial Insolvency Act (ILI of 1£07), S. 20 (0) (f) 
(g). 
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Per Phillips, J.—The ownership of the insolvent’y 
property vests in the Receiver appointed under 
section 354 of the old Civil Procedure Code of 
1882, and he can deal with it as owner subject 
to any restrictions placed upon him by the Court 
or by Statute. As owner, he has power to give 
an acknowledgment, being the party against whom 
such property or ‘right’ is claimed within the 
meaning of section 19 of the Limitation Ack. M 
PARMASTIVAN PILLAI v. ARISTOTLE CaAgona, 5 L. W. 
222 169 
CIVIL PROCEDURE CODE (Act V or 1908), Ss. 2, 

47, O. XXT, R. 66—Deerce—-Order fixing valuation 

—Appeal 616 
S. 9~—Proviacial Smull Cause Courts Act (IX 

of 1887), s. 16—Small Cause Court, powers of— Dis. 

trict Court, jurisdiction of. 

By section 9 of the Civil Procedure Code and 
section 16 0f the Provincial Small Cause Courts 
Act the jurisdiction of the District Court has been 
expressly barred in all cases of a nature cognizable’ 
by a Small Cause Court. Therefore as regards such 
cases the District Court is not the principal Court of 
original jurisdiction. 

A Small Cause Court is itself a principal Court of 
original jurisdiction with regard to suits cognizable 
only by such Court. PAT SUKHDEO SINGH v. Dis. 
TRITT MAGISTRATE OF Mrzarrarrcr, 2 P.L. J. 1 

754 

— §. 1}, O. XXI, R. 90—Application to set aside 

sale for fraud, rejection of— Suit, subsequent, by ewe- 

culion purchaser for possession— Fraudulent sale, plea 
of-—Res judicata. 

An execution sale is a good sale until it is set aside, 
and it cannot be set aside by any plea or defence 
in derogation thereof in an action for recovery of 
possession by the purchaser. 

A judgment-debtor whose application to set aside a 
sale under Order XXI, rule 90, Civil Procedure Code, 
onthe ground of fraud has been rejected cannot 
litigate the same pint again. The decision of the 
executing Court is a bar to a fresh impeachment of 
the sale as fraudulent. C JHara Biswas v, AMRITA- 
Mori Dasr 47 
—_—— S. 11—Decision of Insolvency Judge, affirmed 

by High Couri—Sutt between vival claimants to same 

property, whether maintainable = Res judicata. 

Certain property alleged to be that of an insol- 
vent was attached by ithe Receiver. Two parties 
P. and H. claimed the property and applied under 
section 22 of the Provincial Insolvency Act to set 
aside the attachment. The Judge decided that the 
property did not belong to the insolvent and inci- 
dentally decided that it belonged to B. P.’s appeal 
to the High Court against the decision was dismissed. 
P. sued H. claiming the property to be his: 

Held, that the suit was not barred by the principle 
of res judicata, inasmuch as the decision which was 
affirmed by the High Court was that of the Insol- 
venoy Judge who bad no jurisdiction to hear tre 
present suit, A HUKUMAT Rar v. PADAM NARAIN, 
15 A. L. J. 188 151 
— 8. 11— Execution proceedings—Res judicata, 

principle of—Legal representatives, liability of. 

The principle of constructive res judicata should he 
very cautiously applied to execution applications. 
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In execution proceedings a party who is sought to 
Be affected by the bar of res judicata should have 
natice of the point which is likely to be decided 
against him, and should have an opportunity of 
putting forward his contentions against such a 
decision. 

If after notice a decision is passed on an execution 
petition, it is not open to the parties to object to that 
decision when a subsequent application is presented, 

But there is no authority for the proposition that 
in the course of the same application an order passed, 
at one stage of it is res judicata at a subsequent stage, 

When notice is served on certain persons to show 
eause why they should not be brought on the record 
as legal representatives of a judgment-debtor, it is 
not their duty to put forward all the defences open 
to them in their individual capacity. It is only when 
execution is sought against them in their individual 
oapacity that they are bound to resist the attempt 
by putting forward all their personal defences. Mi 
Supramwania IYER v. HAJESWARA SETHUPATHI 627 


S, 11—Res judicata, doctrine of, as between 
co-plaintiffs, 

In the egse of defendants, it is well settled that 
the doctrine of res judicata can be applied only to 
questions which have been actively contested in the 
earlier of the proceedings; itis nob enough that the 
plea has been negatived or upheld when put forward 
by co-defendants jointly. The same rule will at least 
be applicable to cases of plaintiffs who sue under 
Order I, rule 1, of the Code of Civil Procedure, alleg- 
ing the existence of a right to relief in the alternative 
and obtaining an adjudication inter se as to the 
rights of one of them to it. 

A leased certain lands to B and C. The latter 
granted a sub-lease of the same to D, A,Band C 
brought a suit for possession claiming also other 
reliefs, That suit was dismissed, so far as it related 
to possession, and the finding in the suit was that 
the lease by A to Band 0 was void abinitin A 
subsequently granted a lease of the same lands to 
E E brought the present suit against A, B, C and D, 
for possession, and relied upon the finding as to 
invalidity of the lease by A to Band C and the sub- 
lease by B and Oto D: 

Held, that though D claimed under both B and 
CG, and E under A, as there was no active contest 
between A, B and C in the previous suit, the finding as 
to the invalidity of the lease granted by A to B and 
C was not res judicata. 

Held, also, that as B and C had no title to transfer 
the property to D, the latter could not resist a suit 
for possession by Hon -the basis of a lease granted 
to bhim by Band C. M MOOKKAN ~v. NAGA PILLAI 
(1917) M. W. N. 14 213 


— §. 11—Res judicata, nature of—Suit for de- 
livery of kabuliyat, dismissal oj— Rent, determinaton 
of by Court, for purpose of ascertaining costs— Sub- 
sequent suit jor rent, maintainability oj— Bengal 
Rent Act (X of 1859), 5 23. 

Rez judicata is a matter of substance, not a matter 
of form. In order to ascertain what matter directly 
ard substantially in .issue was heard and finally 
decided in a previous suit, the pleadings and judg- 
ment in that suit may be examined, 
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Where a suit for delivery of a kabuliyat was dis- 
missed on the ground that the rent claimed was too 
high and in order to determine the costs to be 
awarded to the defendant the Court went on to 
enquire what the proper rent was: 

Heid, that inasmuch asthe decision of the rent 
was merely incidental and recorded for a purpose e 
collateral to the main issue, it conld not operate as res 
judicata ina, subsequent suit for rent. PAT Muirtar 
PODDAR v. JADAB CHANDRA, 1 L. W. 221; 2 P. L. Ta? 

11 

— §s. 11, 144, O. II, R 2—Restitution, applica. 

tion for - Procedwre~Execution — Interest on money 

refunded under reversed decree, separate application 
for — Res judicata. : 

The doctrine of constructive res julicata, whether 
section 11, Explanation IV, or Order II, rule 2, 
Civil Procedure Code, is invoked in its aid, should 
not be applied to execution pfoceedings as a 
matter of course, unless the decision of the 
question subsequently sought to be agitated was 
either expressly given or must be deemed to 
have been necessarily. implied in the previous 
decision. 





An application for ipterest or damages on an 
amount paid to a decree-holder under a decree 
subsequently reversed in appeal and of which restitn- 
tion was obtained in a prior application, is not 
barred as res judicata 

Order II, rule 2, Civil Procedure Code, does nob 
govern restitution applications. M BOMASUNDARAM 
PILLAI v. GHoKKALUNGA Pintal, 5 L. W. 267 806 


—§. 11, Expr. IV—Pro forma defendant, posi- 
tion of—Decision in respect of property not claimed 
from particular defendant—Res judicata. 

A person who is added asa pro forma defendant 
toa suit is concluded by the decision come to in 
that suit. The decree must be treated as an 
adjudication of the right as between the plaintiffe 
on the one side and the defendants collectively and 
severally on the other, except only so far as the 
decree itself contains any modification or reservation 
in regarl to any of the individual rights. If a 
manis put onthe record as a party defendant, it 
is his duty to see that the property in suit is not 
decreed to the plaintiff, if he has any right thereto. 





Where, therefore, a person is impleaded as a 
defendant, and a property is claimed in the suit not 
against him, but against a co-defendant, the adjudica- 
tion in the suit is res judicata against the former 
in a subsequent suit, A person who is implead- 
ed to defend his right in respect of one property 
cannot evade the bar of res judicata by pleading that 
he was not called upon to assert his right in respect of 
the other properties in the suit. Wi SETHUBAMA 
IYER v, RAMACHANDRA Iver, (1917) M. W. N, 336; 5 
L W. 659 184 


—— — 8, 18 (b)—Foreign judgment, swit on—Ad. 
verse decision for refusal to answer interrogatories, 
whether ‘decision on merits of case.’ 

Clause (b of section 13, Civil Procedure Code, 
refers to cases where, for one reason or another, the 
controversy raised in the action has not, in fact, 
been the subject of direct adjudication by the Court. 

e 
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A decision given adversely to a party for his 
failure to answer the interrogatories of his adversary 
is nota decision on the ‘merits of the case’ within 
the meaning of the said section and no action can be 
maintained thereon in aforeign Cours PC KEYMER 
v, VISWANATHAM RepplI, 21 M. L, T. 7a; 15 A L.J. 
92; 32 M. L., J. 35; 5 L. W. 342; 19 Bok. L. R. 206; 40 
M. 112; 21 C. W. N. 358; 25 ©, L. J. 233 683 
: — S. 20 (2)—Place of residence, what is. 

Defendants, who had an ancestral abode and some 
ancestral property at Nurpur, in the Jhelum District, 
had for forty years lived and carried on business at 
Peshawar, having uo intention of ever returning to 
liye at Nurpur; their house in Nurpur always remained 
locked, and they had more than once attempted to 
sell it; they had no real interest in the family land, 
and their visits to Nurpur were few and far between: 

Held, that under the-vircumstances it could not be 
said that defendants actually and voluntarily resided 
and carried on business or personally worked for 
gain at Nurpur within the meaning of section 20 (a), 
Civil Procedure Code. P GuRANDITTA Mat v. Ran 
Das, 112 P, R. 1916 62 


- ~- 94—Madfas City Civil Court Act (VH Mad. 
of 1892), ss. 8, 5 (2)— Transfer of Small Cause suit 
to City Civil Court — Chief Justice, power of. 

Section 24 of the Civil Procedure Code only autho- 
rises transfer to a Court competent to try the case. 
The Madras City Civil Court is not a Court 
competent to try a Small Cause suit (vide section 3 of 
the Madras City Civil Court Act) and section 2+ (4) of 
the Civil Procedure Code does not make it so. It can 
become so only by an authorisation of the Chief 
Justice of the High Court under section 5 (2 of the 
City Civil Court Act. M In re Bactaumat, 32 ML J. 
258; (1917) M. W, N. 288 367 


m Ss. 42, 47, O. XXI, r. 52-—Decree of Munsif's 
Court — Execution—Atiachment of Sub-Court’s deeree 
z~ Order of latter Court for payment of amount to 
attaching decree-holder—Appeal, whether lies to 
Hiyh Court or District Court—Nature of questions 
arising for decision—Procedure —Practice. 

Where the holder of a decree passed by the Court 
ofa District Munsif attached in execution thereof 
under Order XXI, rule 52, of the Civil Procedure 
Code, a sum of money which had been realised in 
execution of a decree passed by the Courb of a Sub- 
ordinate Judge in favour of the judgment-debtor 
under the former decrees and also obtained an order 
from the Sub-Court for payment of the said sum over 
to him: 

Held, that an appeal against that order lay to the 
District Court, and not to the High Court. f 

Held, further, that all questions involved in the pre- 
sent proceedings must be as between the decree-holder 
and judgment-debtor in the decree of the Munsif’s 
Court in their capacity as such and consequently 
under section 42 of the Civil Procedure Code, an 
appeal from the order passed lay tothe District 
Court. 

The proper procedure in such cases is to return the 
appeal petition for presentation to the proper Court, 
and not to dismiss the appeal altogether. Ml KRISHNA 
PATTAB © KAYALAPPARA MOOPPIT, NAIR, 5 Ta w 

f 7 
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—— — 8. 47 72 

S. 47, O. XXI, R. 58, O. XLII, R. 1—Hyecu- 
tion proceedings—Claim by legal representative of 
deceased party, decision in—Appeal. 

Where a claim is preferred in execution procced- 
ings by a person who has been brought on the 
record as the legal representativo of the judgment- 
debtor and the claim is traceable to the same 
capacity in which he is brought in as a legal 
representative, the executing Ccurt shonld hear 
and determine the matter nnder section 47, Civil 
Procedure Code. 

An appeal lies against an order passed in respeet 
of such claim. M Napuvin Enom KELU ACHAN v. 
PARASU PATAR, 5 L. W. 158 360 
wa ~~ «8.47, 0.1, R.10 (2),0.XXI, R. 100—Haonera- 

tion of party for misjoinder, effect of-—-Dispossession 

of exonerated party by purchaser in execution — Pro- 
cedure—Scope of inquiry. 

A party to a suit who is exoncrated on the ground 
of misjoinder does not remain a party after such 
exoneration for the purposes of section 47, Civil 
Procedure Code. 5 

Therefore, an enquiry by a Court into a claim 
preferred by a party exonerated as aforesaid, alleging 
dispossession by the decree-holder or a purchaser in 
execution of the decree therein, must be restricted to 
the question of possession and dispossession under 
Order XXI, rules 100 and 101, Civil Procedure Code. 
The Court cannot determine the title of the exonerat- 
ed“ party under section 47, which it advisedly left 
open. at the time of exoneration. Ml KRISHNAPPA 
MUDALY, v. PeRIASWAMI Mupany, 21 M. L, T. 121: 5 
L W. 869; 32 M. L. J. 532 297 
Ss, 47, 144—Rostitution application, princi- 
ples governing 806 








S. 47—Suit, separate, questioning propriety of 
order passed in execution proceedings, maintain- 
ability of ~Dectaratory suit. 

A sued fora debt due to him from Band obtained 
a decree against him. He attached before and after 
judgment a debt alleged to be due by Oto B. This 
debt was itself the subject of another suit bronght 
by B against C. This latter suit having heen 
dismissed on the merits, on the ground that C was 
incompetent to contract the debt, the Court refused 
to allow the sale of the attached debt. This order 
of refusal was upheld in appeal. 4 then filed a 
separate suit for a declaration that the attached debt 
was really due by C to B: 

Held, that this was a question relating to the 
execution of the decree obtained by A against B, and 
the snit was, therefore, barred by section 47 of the 
Civil Procedure (ode. O HARJAS MAL r. Deputy 
COMMISSIONER, SITAPUR, 3 O. L. J, 786 461 


—— ~~ S. 48—Hvecution—Morigage-decree - Proceed- 
ings against one of several mortgaged properties— 
Obstruction caused by judgment-debtor, subsequentiy 
removed — Revival and continuance of proceedings— 
Property, other, mortgaged, ewistence of, effect of. 
Where a mortgagee decree-holder, who is legally 

entitled to proceed against any one of several 

mortgaged properties, in so proceeding against one of 
such properties, encounters a temporary obstractio¥, 
not owing to aay fault of his own but owing to tha 
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m&chinations of the judgment-debtor,and removos that 
obstruction, he ig entitled, by a subsequent revival of 
the execution proceedings which temporarily abated 
owing to the interruption, to continue his proceedings 
against that property, whether or no there be other 
property hypothecated, and it is unnecessary to 
enquire whether such property is available. O Mus. 
YAZ-UN-NISSA BEGAM v. AMAR CHAND Paun, 30. L J. 
706 411 
———— S. 54—Partition by Civil Court, whether 

har to partition under Estates Partition Act—Col- 

lector, duty of-—Deerco to partition lands of estate, 

execution of 593 


—— — S. 60—Insolvent, agriculturist—House, whe- | 


ther liable to sale - Ocoupancy holding, whether 
vesis in Receiver 17k 


an S. 60—Tnsolrent, salary of, whether can be 
attached—Conrt, power of 410 


me S, 60 (b) — Musical instruments, whether 
‘industrial implements’ or ‘artisan’s tools’ 414 


mmm Š. 64, scope and applicability of —Alicnation 

after attachment, 

Section 64 of the Civil Procedure Code only avoids 
“private transfers and deliveries contrary to the 
attachment as against all claims enforceable under 
the attachment, and is applicable to private trans- 
fers between the date of the attachment and the 
final decision in any claim proceedings and the subse- 
quent suit thereon. 

Private alienations by the claimant, though not 
strictly within the words of section 64, must also be 
held to be subject to the result of the claim 


litigation M Peruu Aryvar v., SANKARANARAYANA 
Prenar, 32 M. L. J. 373; (1917) M. W. N. 284; 5 L, W. 
519 778 
—- ——§.70—Collector acting as Revenue Court 


under s, 70—Palse statement made before Collector 

—Sanction to prosecute — Revision—High Court, 

power of 419 

—— S, 78 — Rateable distribution of assets—Juris- 
diction to enquire into validity of decrees: 

Section 73, Civil Procedure Code, is only an 
enabling section and prescribes no procedure for 
ascertaining the legality or otherwise of the provisions 
under which rateable distribution is sought. The 
enquiry under the section is non-judicial. 

A Court, therefore, charged with a ratcable distri- 
bution of assets under the section has no power to 
enquire into the bona fides or otherwise of a deeree 
brought to its notice. 

Quexrve.—Whether, under any circumstances, an 
executing Court can enquire into the validity ofa 
decree? Mi Saravana PILLAL v. ARUNACHALAM 
UHETTIAR, (1917) M. W. N. 280; 6 L. W. 588; 32 M. L. 
J. 553; 21 M. L. T. 235 117 
-——-—— §. 80— Suit against Railway — Notice to 

Government—Exclusion of time required by notice 

—Limitation 600 
=- —— Ss. 92, 115, O. X, R 1—Scheme suit—Joinder 

of parties—Cowrt, power of,"to add party—Hereditary 

«trustee, suit for removal of —Son, application by, to 
be added as defendant —Dismissal of application— 
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durisdiction—High Court —Revision— Government of 

India Act, 1915, (5 & 6 Geo. V, O. SIN, 8. 107. 

In a suit under section 92, Civil Procedure Code, 
for removal of a hereditary trustee, the son of the 
defendant is entitled to be added asa party and to 
contest the claim in order to avoid multiplicity of 
proceedings. 

Ib is open to a Court to add a party as defendant in 
2 suit under section 92, Civil Procedure Code, jast as 
in any other suit, Its right to do sois regulated by 
Order X, rule 1, 

Any order which has the effect of depriving a party 
of all rights of redress either in the suit orin sab- 
sequent proceedings must be deemed to have been 
made illegally in the exercise of a Court’s jurisdiction 
and isa case for interference ander section 115 of 
the Civil Procedure Code and section 107 of the 
Government of India Act. "e 

. Where a Court dismisses an application for joinder 
of co-defendants under section 92 on tho ground that 
it has no power todo so under the section, it acts 
illegally and ceases to exercise a jurisdiction vested 
in it by law and the High Court can interfere with 
the order under section 115, Civil Procedure Code, and 
section 107 of the Government of India Act, 1915. 
M VAITHILINGAM v. RAMALINGAM PILLAI 133 


— —— §. 92— Scheme suit— Mosque, founding of, to 
perpetuate memory of departed men, whether ‘public 
religious institution’—Resort as place of worship— 
Inam, grant of-——Grant to enure ‘till mosque existed’, 
meaning of —Document, construction of. 

A mosque founded to perpetuate the memory of 
departed men is a public religious institution if it is 
used by the public, as a matter of right, as a place of 
public worship and an inam has been granted for its 
upkeep. - . 

“Where an inam is issued in the name of a 

mosque and not of any particular person or persons, 

itis evidence that the grant was to an institution 
and not to any natural persons. ` ` : 

The existence of a durga or the fact that some 
moneys are spent on the adornment of the tomb 
of the deceased periodically is no indication that 
the endowment is not a public endowment. 

A suit lies under section 92, Civil Procedure Code, 
to remove trustees of the institution who have been 
guilty of misconduct and to frame a scheme for its 
management. g 

Where one of ihe conditions of the granb of an 
inam was that the grant was to enure till the 
mosque existed : 


Held, that the condition referred to tho keeping 
up of the mosque as a place of worship by the 
trustees, and the mere fact that the building was 
allowed to stand was nota fulfilment of the con- 
dition of the grant. W SIKANDAR ROWTHER +. 
SECRETARY oF STATE, 5 L W. 402 240 


—— — Ss. 92, 47— Scheme suit- Scheme, construction 
of— Appeal, right of, not reserved in scheme—High 
Court, power of. 

Where the terms of a scheme prepared under 
section 92 of the Civil Procedure Code do not reserve 
a right of appeal in respect of certain matters, such 
right cannot be given as one’ arising in a matter 
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rélating bo the execution of the decree, when tho 
parties themselves do not claim any reliefs ordinarily 
granted by such execution.” 

A clause in a scheme provided that an appeal 
should lie to the High Court from an order of the 
District Court removing a trustee or appointing a 
trustee: 

Held, that the clausc did not apply to an order 
declining to remove a trustee. M LokastKHAMANI 
MULDALIAR v. THIAGAROYA Oxerrrar, 6 L. W. 696; 
(1917) M. W. N. 420 415 


——-—— § 92, scope of—Suils against strangers, whe- 
ther within the section—‘Vesting property in trustee, 
meaning of—'‘GQranting further or other relief,’ mean- 
ing cf—Alienation by temple committee of offerings 
to deity, legality of—Custom—Suit for declaration of 
its invalidity without Sanction under section 92, main- 
tainability of. 

Per Curium (Seshagiri Aiyar and Phillips, JJ., dubi- 
tante). —Snuits -in which relief is asked for against 
strangers to a public, religious or charitable “trust, 
whetber they are alienees from the trustecs or tres- 
passers, are outside tho purview of section 92, Civil 
Procedure Code. | 

Case-law reviewed. 

Per Coutts-Trotier and Seshagiri diyar, JJ. (in 
the Order of Reference)—T'he monoy offerings by 
pilgrims belong to the deity and thé archakas have 
no proprietary interest in them. The derasthanam 
committee has not power tu lease or alionate them, 
and such alienation, in so fur as it relates to future 
income, gives rise to a fresh cause of action on 
each successive act of appropriation by the alienee. 

Per Abdur Rahim, Offy., C. J-—-The phrase ‘vesting 
any property in trustees” seems to contemplate cases 
where new trustees have been appointed or other 
cases of a similar nature, such as those mentioned in 
sections 26 to 35 of the Trusts Act of 1893 of Eng- 
land. 

The expression ‘granting such further or other 
relief as the nature of the case may require? must 
be read along with the specified reliefs and the 
reliefs that can be granted under the general 
clause should not be of a character different from 
e those expressly mentioned. 


Per Seshagiri Aiyar, J. (in the Order of Reference). 
—A trustee has no right to part witk temple 
income permanently. Benefit to the institution and 
justifiable necessity are the criterion to be applied 
in dealing with alienation of temple property. 


. 


Time cannot convert violation of law into a recogniz- 


able custom. 


Certain worshippers of a temple sued the temple 
committee for a declaration that a perpetual lease 
granted by it of the offerings made by the 
pilgrims to defendants Nos, 10to 14 was void and 
to direct that the trustee or manager duly appoint- 
ed should retain the right of collecting them. The 
suit was instituted without the sanction required 
under section 92, Civil Procedure Code: 


Held, (1) that section 92, Civil Procedure 
Code, was not applicable to the suit, which was 
maintainable without the sanction requisite, under 
the section; 
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(2) thatthe second prayer was superfluous as the 
exisLing trustees were never divested of any pro- 
perty vested in them and no order of the Court 
vesting if in them was necessary. Wi KALYANA 
VENKATARAMANA AIYANGAR V. KASTURI Ranga ALYAN- 
car, 31 M. L. J. 777; 20 M. L. T. 490, 5 L. W. 625; 
(1917) M. W. N. 400 73 


———— 5, 92—Suit for removal of mahant—Appeal 
— Consent given in appeal by some plaintifs to main- 
tain original mahant, effect of—Trust, whether pri- 
vate or public, determination of—Asthal property, 
management of. 

In suits under section 92, Civil Procedure 
Code, for the removal of a Mahant, the consent of 
some of the plaintiffs-respondents in appeal to let the 
property be managed by the original Mahant cannot 
affect the validity of the suit on the date on which it 
was instituted or the jurisdiction of the Court to 
hear the appeal, 

Apart from its history, the Court may consider the 
nature of the traditions or the usages of an asthal to 
determine whether the trust isa private trust or a 
public trust of a religious or charitable enature. 

Tho Asthal Gomtidas at Lucknow is a public reli- 
gious and charitable trust, and the properties 
attached to it were granted to the Mahaut of the 
asthal for specific religious and charitable purposes. 


If no member of the cult to which the founder of 
an asthal belonged can be trusted to take charge of 
the asthal property without the possibility of reeur- 
rence of mismanagement once experienced, it is 
proper that the administration of the trust should be 
vested in an independent committee which shall 
have the power to select, appoint and depute a 
qualified member of the cult of the founder or other 
person of the monastic order to continue the religious 
instruction, if and when it can conveniently arrange 





to doso. © LACHEAMAN Das BABA v. Rassan DAL 
20 0. C. 49 800 
— 8.100 — Appeal, second—Findings of fact, 


interference with — Jurisdiction — Hindu Law—Suit 

to set aside sale in emecution of decree against father 

—Right of son to go behind decree—Debt incurred by 

criminel act. . 

A High Court cannot, in second appeal, inter. 
fero with the findings of fact of the lower Appel- 
late Court. 


In a suib to set aside a sale in execution of a dec- 
yee against a Hindu father, itis opeu tothe son to 
go behind the decree and show thatthe decree was 
for a debt incurred by the father as a consequence 
of his criminal act, and, therefore, not binding on 
the family. 


T. and H., two purchasers at an execution sale, 
became cntitled to get back the purchase-money 
on the sale being set aside, whereupon T. alone 
drew it outand instead of handing over the share 
which belonged to H., converted the whole of it to 
his own use. H. then instituted a suit against T, 
for his share of the money and gota decree, in 
execution of which T.’s family property was soki. 
Ts son, the plaintiff, then brought a suit to recover 
his share in the property on the ground thot his 
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. 
share was not bound by the decree against his father 
for his criminal act of misappropriation, and the 
lower Courts decreed the suit holding that the act 
of T. (the father) was a criminal act, which render- 
ed him liable to prosecution under section 403, 
Indian Penal Codo, and the plaintifi’s shere was not 
bound. The High Court, in second appeal, set 
aside the decree on the ground that upon the facts 
T. would not have been liable to conviction under 
section 43, Indian Penal Code, and, therefore, the 
family property was bound: 

Held, (in review): (1) That the finding of the 
lower Appellate Uourt being a finding of fact it was 
not open to the High Court in second appeal to go 
behind it; 

(2) that it was open to the plaintiff to show the 
nature of the debt which culminated in the 
decree. © Sant Prasap SINGH v Hari Sinan 161 


— — §&. 100, 0. XLI, R. 81—Judgment in appeal 
—Omission to record reasons for jfindings—Irvegu- 
larity. 

The fact that an appellate judgment is meagre 
and does nob sufficiently record the reasons for the 
findings, is not by itself a sufficient ground for 
interference by the High Conrt in second appeal 
ùnless the Appellate Court failed to apply its mind 
properly to the case and consider the evidence pro- 
perly and the appellants were thereby prejudiced on 
the merits. Ml MYyGAPULA GANGANNA v, VENKATA 
VIJAYA Gopanarasu, 20 M. L. T, 620; 31 M. L. J. 370; 
(1917) M. W. N. 148 i 26 


— 8. 102—‘Buit of the nature cognizable in 
Courts of Small Causes’, meaning of—Suit of Small 
Cause nature, beyond pecuniary jurisdiction of Trial 
Court —Appeal, second, 

The words ‘suit of the nature cognizable in Courts of 
Small Causes’ in section 102, Civil Procedure Code, 
refer to the nature of the suit, that is, to a suit 
relating to a subject-matter -over which a Court of 
Small Causes would have jurisdiction if within its 
pecuniary limits, and not to the Court which tries 
the case. 

A rent suit for Rs, 250 was filedin “a second class 
Subordinate Judge’s Court who was invested with 
Small Cause jurisdiction only up to Rs. 60, The 
suit was decreed and the decree was affirmed on 
appeal. In second appeal: 


Held, that the suit was of a nature cognizable by 
Courts of Small Causes and no second appeal lay. 
B RAMAKRISHNA YEsHVANT Kamat v. PRESIDENT, 
VENGURLA MUNICIPALITY, 19 Bom. L. R, 85 881 

Ss. 105, 115—Revision—Interlocutory orders, 
application for revision of, whether lies. 

An application under section 116 of the Civil Pro- 
cedure Vode, 1908, cannot be entertained in tho case 
of those interlocutory orders against which no 
immediate appeal lies but which can be made a 
ground of objection in appeal against the final 
decree. A SHEOPAL SINGH v, BADRI Sines 206 


S, 115—Government of India Act, 1915 (5 & 
6 George V, C.6), s. 107—High Court, power of 
esuperintendence of—Interlocutory order—Revision 
—Jurisdiction—Agra Tenancy Act (IT of 1901), 
s. 202—“Suit relating to agricultural holding,” 
what is. j 


INDIAN OASES. 
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Plaintiff sued to eject defendant from certain 
villages, alleging that the latter was a dismissed 
manager, Defendant claimed to be a thekadar of 
the villages within the meaving of the Agra 
Yenancy Act, and the Court adjourned the suit 
under section +02 of that Act, pending a decision of 
the question by the Revenue Court. Plaintiff applied 
for revision of the order: 


Held, per Piggott, J., (Walsh, J., dissentient}), that 
the High Court had no power to interfere in revision 
inasmuch as the order complained of was an inter- 
locntory oider and did not decide any case, and the 
decision of the case would beopen to re-consideration 
on a regular appeal. d 

Per Walsh, J—A High Court has power to inter- 
fere with interlocutory orders, even where there is 
a remedy available by way of appeal, if it is satis- 
fied that such interference is needed in the interests 
of justice. 

Per Piggott, J.—Itis not desirable ta allow an ap- 
plication to secure admission under one section in 
order that it may be argued undera different one, 


A Duan Det Kunwar v. OHOTU Lat, 15 A. L. J. 
227 828 
——— §. 115—Orders,® application for revision Na 
206 


S. 115—Refusal to try issues. 

Where a Judge refuses to try “other issues” which 
he is competent to try, he declines to exercise juris- 
diction vested in him by law. A DALIP SINGH v. 
NAWAL, 15 A.L. J. 161; 18 Or. L. J, 303 335 
S. 115—Revision—High Court, interference 

by—District Court, duty of. 

If the facts of acase and the law applicable 
thereto have been considered by the District Court, 
then, although the decision is erroneous, the High 
Court will not interfere on revision. L B MAUNG 
So v, Ma OK = 129 


———— S. 115, O. XXI, R. 68—Revision—Remedy, 
other, open—Application, whether maintainable— 
Execution—Attachment—Objection. 

Where a party has some other remedy open to 
him, he is not entitled to invoke in aid the revisional 
powers of the High Court. 

Where, therefore, an application for execution is 
dismissed on the objection of a third party and the 
decree-holder has a right under Order XXI, rule 63, of 
the Civil Procedure Code, 1908, to bring a suit against 
the objector and is also entitled to appeal against 
the order striking out the execution an application 
for revision of the order is not maintainable. A 








` BHAIRON v. RAJANIA 299 


—— -m Ss. 144, 47— Restitution, application for 
principles governing. ; 
An application for restitution is an application 

in execution which has to be enquired into under 

section 47, Civil Procedure Code, 

In this respect section 44 of the Oivil Procedure 
Code ‘of 1908 makes no departure from section 583 
of Act XIV of 1882. WI SowasunDARAM PILLAI v. 
CHORKALINGA Pinta, 5 L, W. 267 806 


S. ldd— Restitution, principles governing— 
Judgment reversed, effect of, on judgments conse- 
quential thereto—Claim for restitution—Limitation, 
starting point of —Interest. 





. 
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- It is a geueral rule that upon the reversal of a judg- 
ment, order or decree, all connected or dependent 
judgments or orders fall with it, specially judgments 
subsequently entered and dependent thereupon; but 
this rule does not operate by implication to seb, aside 

ea distinct and independent judgment or proceeding, 
though it forms part of the same litigation. 

Whether a judgment or order is a dependent judg- 
ment or order, that is, ismerely ancillary and accessory 
to another judgment so as to share its fate and fall 
to the ground along with it, must be determined 
from the nature and scope of the proceedings. 

In cases not comprehended strictly within the 
letter of section 144 of the Civil Procedure Code 
(which makes grant of restitution obligatory in 
certain circumstances), restitution is nota matter of 
right but depends upon the sound discretion of the 
Court and will be brdered only when the justice of 
the case calls for it; but the test of what is just, 
must be determined with reference to the imperative 


requirements of the law applicable to the subject- 
matter. i 


“An obligation is imposed npon the Court to dismiss 
an application for execution of a decree, if the appli- 
cation is barred by limitation. It is consequently 
not right for the Court to withhold relief by way of 
restitution, when the sum has been paid oub on the 
strength ofan erroneous decision upon a point of 
limitation. 

A Court will not permit an injustice to be done 
by reason of an erroneous order made by it and 
will, when that erroneous order has been reversed, 
restore the parties to the position which they. would 
otherwise have occupied. 


Where on an application for exeoution of a decree, 
the judgment-debtor objected to execution on the 
ground that the decree was barred by limitation and 
the Court, holding that the decree was not barred 
by limitation, ordered the payment of a fund belonging 
to the judgment-debtor to the decree-holder: 


Held, that though the payment order was not 
appealed against or reversed, on the reversal in 
appeal of the decision of the lower Court that the 

e decree was not barred by limitation, the payment 
order, which was manifestly dependent upon that 
„decision and consequential thereupon, fell to the 
ground along with it and the judgment-debtor was 
entitled to restitution, : 


_ Ajudgment-debtoris not precluded from claiming 
restitution, merely because he has (on appeal against 
an order for execution) succeeded in his objection to 
the oxecution on the ground that the decree was barred 
by limitation; as the provision in section 3 of the 

Limitation Act is mandatory and an obligation is 
imposed upon the Court to dismiss an application for 
execution of a decree if the application is barred 
by limitation, 

In a claim for restitution, time does nob ran 
against the judgment-debtor till the erroneous 
decree or order iin consequence of which the decree- 
holder got execution) has been set aside or superseded. 

When restitution is granted to a judgment-debtor 
he is entitied to have it from the deoree-holder with 
interest at the rate of 6 per cent. per annum from 


. 
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the date of payment to the decree-holder to the® 
date of re-payment by him into Court. C Asurosi 
Goswaar v. UPENDRA Prosan MITRA, 240, L, J. 467; 
21 CG. W, N. 564 1 


5. 145—Execution—Decree of Small Cause 
_ Court—Surety, extent of liability of 0 


S 145, 0. XXXIV, R. 14-—-Mortgage by 
surety for costs—Hxecution—~Sale of mortgaged pros 
perty, whether allowable. 

Obiter.—The provisions of Order XXXIV, rule 14, 
have no application toa proceeding under seotion 
145 ofthe Civil Procedure Oode. An order direct- 
ing a surety to pay does not amount to a decree for 
the payment of money within the meaning of rule 14 
It may be that under the general law applying to 
mortgaged property, property mortgaged by a surety 
as security for costs cannot be sold as mortgaged 
property under section 145, butthat would be quite 
independent of the provisions of rule 14. PAT 
Mapuo Prosan v. CHANDRABATI KUER 130 


` S. 145, scope of—Civil Procedure Code (Act 
XIV? of 1852), s. 253 -Surety, liability of—Hypothe- 
cated property, whether can be sold—Couiw, power of, 
Section 145 of the Civil Procedure Code, 190s, does 
not enable a Court summarily to sell any property 
which may have been mortgaged by a surety by way 
of security. 











In execution of a decree it is the personal liability 
of the surety which can be enforced, and not tho 
liability of the property hypothecated by him. 

Ordinarily where property is hypothecated, it can 
only be brought to sale by aregular mortgage suit to 
which all persons interested in the property are 
made parties. A AMIR v. MAHADEO PRASAD, 15 A. 
L. J. 70 33 





S. 146, O. XXIT, B. 10—Assignment of in- 
terest between date of decision of first Court and 
filing of appeal—Assignee, right of, to join in 
appeal 511 


— —- 5, 149—Appetiate Court, power of, te grant 
time for payment of Court-fee. 

- An Appellate Court has power under section 149, 
Civil Procedure Code, when dismissing an application 
for leave to appeal as a pauper, fo grant time to the 
applicant to pay the requisite Oourt-fee on the 
memorandum of appeal, and the same, if paid within 
the time limited by Court, will exempt the appeal 
from the operation of the limitation rule. M Nar- 
LAVADIVU AMMAL V. SUBRAMANIA PILAH 31 M. L. J. 
268 617 


— — Ss. 150, 47, O. XXI, Rr. 6, 58—Limitation 
Act (IX of 1908), Sch. I, Art. 182—Attachment of 

. property—Olaim by judgment-debtor as trustee, deci- 
sion on—Appeal—Egecution -Memorandum praying 
for sale, whether a step-in-aid of ewecution —Mort- 
gage-decree—Hxecution, application for, for deficiency 
after sale—Jwrisdiction, acquisition of, by Court, over 
secured properties and other properties sought to be 
attached by territorial changes—Maintainability of 
application, where no transfer under s. 150 or O. XZI 
r, 6. 
A claim by a judgment-debtor to property 

attached in execution of a decree onthe ground that 
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Wi held it in trust, must be preferred under Order 
XXI, rule 58, and not under section 47, Civil Pro. 
cedure í ode, either independently or with his other 
objections, 

Any. order passed on such a claim is not appealable 
even where it purports wrongly to have been made 
under section 47. 

A memorandum praying the Court to hold a sale 

n connection with a pending execution petition is a 
step-in-aid of ‘ execution within the meaning of 
Article 182'of the Limitation Act. 


A Court acquiring jurisdiction over properties 
covered by a mortgage-deoree owing to territorial 
changes, cannot by reason thereof entertain an appli- 
cation for its execution for an unrealised deficiency 
after sale by attachment of other properties within 
its jurisdictien unless the decree is transferred to it 
in manner provided in Order XXI, rule 6, Civil Pro- 
cedure Code, or the business of the Court where 
execution was last taken is transferred to it under 
section 150 

A mortgage-decree directed sale of three items 
of property. One of the items was sold by the 
Tanjore Su’b-Court which passed the decree. The 
other two items having been transferred to the juris- 
diction of the Mayavaram Sub-Conrt, the decree 
was transferred tothe latter Court for their sale, 
The sale was duly effected and the proceeds were 
appropriated ‘towards the decree. By reason of terri- 
torial changes subsequently « flected the said two items 
and certain other properties of the judgment-debtor 
were included in the jurisdiction of the Kumbaconam 
Sub-Court. The decree-holder presented his first 
application to the last mentioned Court for execution 
on lith April :91 . On ltk April 912 he presented 
& memo. asking the ( ourt to hold a sale on the next 
Court day and on 2nd October 1914, the present 
application was filed for execution in respect of the 
unrea.ised balance by attachment of other properties 
of the judgment-debtor within its jurisdiction, The 
decree wus not, however, transferred from the 
Mayavaram Sub-Cowt. The Subordinate Judge of 
Kumbaconam held that he had the power to entertain 
the application by reason of the territorial changes and 
the properties sought to be attached being also within 
his jurisdiction, and‘ordered attachment. On appeal 
to the High Court: 


Held, '1) that the memorandum for sale, dated 
16th April 912, was a step-in-aid of execution and 
the present petition was, therefore, in time; 


(2. that as the petition was f:amed on the basis 
that the decree was to be treated as one for money 
and not, asit was originally, against secured pro- 
perties, the Kumbaconam Sub-Court had no jurisdic- 
tion to entertain it unless the decree was transferred 
to it in manner provided by section 150, or Order 
XXI, rule 6, civil Procedure Code. M GuLAM 
Kavusua v. BaUyYARAHA AYYANGAB 152 


= = 5, 15!— High Comt, power of interference of 

-Inherent jurisdiction. 

The moment an Appellate Court is satisfied by 
evidence that there is some technical defect in the 
procedure in the Court below, the existence of 
which obstrnots the decision of the case and the 
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removal of which will enable justice to be adminis- 
tered the Appellate Court, provided it has all the 
materials before it and is properly seized of tho 
subject-matter. can make any subridsary order, ccn- 
sequential upon the order which iti arked te make 
in the application, necessary for the «dministration 
of justice. 

The High Court has power, either under 
sertion 15} of the Civil Procedure Code or under 
its inherent jurisdiction, to set aside an ew parte 
decree, which is shown conclusively by the record 
to have been irregular, A GOBIND Sineu v. KALYAN 
Dass, 16 A. L. J. 24 673 


—— — §. 162, 0. XLVII, R. 1—Interlocutory order 
passed by Judge in partition suit, whether revocable 
by kis successor—Review, power of—Joinder of 
parties. * . 

An interlocutory order made by a Judge in a par- 
tition suit, giving liberty to sell an undivided sharo 
of one of the properties which are the-subject-matter 
of the suit for the purpose of paying the costs 
already incurred in the suit and the expenses of the 
partition, caunot be revokéd by kis successor on the 
ground that the order was wrong and mae without 
jurisdiction, unless the ĉase falls within section 152 
or Order XLVII, rule !, Civil Procedure Cade, or there 
is frand or such special circumstances in the case as 
would justify the Court in exercising its inherent 
jurisdiction to review its own order © BASANTA 
Kumar bas v. KUSUM Kumari Dasr, 44 O. 28 524 


O.I, R.3 Joinder of parties—Mortyagee of 
plaints undivided share, right of, to be im pleaded 
Where the mortgugees of tho share of the plaintiff 

in a suit for partition by metes and bounds a: plied 
to be added as parties to the suit, on the ground that 
the plaintiff had fraudulently misrepresented his 
share in the mortgageand also for the revovation of an 
interlocutory order giving liberty to sell an undivided 
share of the subject-matter of the suit onthe ground 
that the order was made without jurisdiction: 

Held, :semble), that the appli: ation of the mort. 
gageesto be added aspar ies should be granted, having 
regard tothe conduct of the mortgagor bu: that the 
interlocuto. y order was not made without jurisdiction 
and could not be revoked. C Basanta Kuwar Des 
» Kusum Kom RI Da 1, 246. ;8 :84 


—-— 0. I, R 8, O XXIX, R. I—Suits by or 
against Corporations Unincorporated societi s or 
clubs, position of 572 


— — OM, R. 5—Esecution—Decree against exe- 
cutor-legatee in his persi nal copacity-—sttachment of 
money due to judgment-debtor as executor. 

It woud be opposed to the principle of Order IT, 
rule5, to allow the attachment of money in the hands 
of an executor, administrator or heit as such in exe- 
cution <f a decree against such executor administrator 
or heir personally, and it makes no diference that 
the execntor is also a legatee and the money in his 
hands as executor is due to him personally as legatee. 
But the right, title and interest of the legatee may 
be attached, and the executor may be restyamed irem 
receiving in his personal capacity any }ortion of 
the money in his hands as executor. LB K. Hit, 
v. M. M, GREENBERG, 9 Bur. L. T, 226 © 563 
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— 0. V, Be 10, 4. 17—Service of summons— 

Defendant cance sting himself —Proceduré 

Defendant was tendered a copy of a summong 
by a process-server, but instead of accepting it 
he went ani shat himself up in his house. A copy of 
the simmons was affixed to the door of the 
honse: 

Held, that the defendant’s conduct amounted in 
effect not only to a refusal to accept the copy 
tut also to a refusal to acknowledge that the 
tender had been made, and that, therefore, the 
summons was daly se ved by being alized to the 
dövr of the defendant's h-use. N Ixpap Hesssin 
v. PARESHWAH, 18 N. Lu R. 46 545 


—- — O V, R 27, non-conipliaticd with provisions 
of, offect of — Irregularity 207 

O. VI, R. 17 Plaint, amendment of- Ad 
knowledgment, „plaintif wishing to plead ~Limita- 
tion. 

Tf a cause of action is sought to be added by way 
of amendment and if a fresh suit on that cause of 
action would be barred if instituted when the amend- 
ment is asked for, then ordinarily the Courts would 
not allow the amendment sous to give the plaintiff 
the benefit of the time between the date of the institu- 
tion of the sult and the tim’ of the amendment and 
py jodice the defendant by, as it were, antedating the 
gnit. 

‘The case, however, is different where no new cause 
of action is sought to bendded but an amendment is 
snighi to be made forthe purpose of showing that 
the original cause of action as laid was not barred, 
e g, where the plaintiff seeks to rely on an acknowledg- 
ment which existed ab t e time of the institution of 
the suit. In such cases leave should be given to 
atierd the plaint Wi MUTHIA CHETTIAR v, CHITHAM- 
BARAM CHkrry, 31 M. L. J. 638; 4 L W. 456; (1916) 
2M. W. N. 362 720 


—— — Q VIT, R. 11,8. 149, O XLIV, R. 1—Pauper, 
application for leave to appeal as—Dismissal of 
application, whether leaves appeal intact — Court- 
fee, Appellate Couit’s power to grant time for pay- 
ment of, i 
The dismissal of an app'ication for leave to aue as a 

pauper leves undisposed of the memorandum of 

appeal accompanying that application. The memo- 
randam, though nunstamped, is not a nullity and 
can be validated with effect from the date of present- 

ation by the supply of the requisite sfamp within a 

time fixed by the Oourt with reference to Order VII, 

rule 11 (e1, Civil Procedure Code. 

An Appellate Court has power under section 149, 
Civil Procedure Code, when dismissing application 
for leave to appeal as a pauper, to grant time to the 
applicant to pay the requisite Conrt-fee on the 
memorandum of appeal, and the same, if paid within 
the time limited by : ourt, will exompt the appeal 
from tho operation of the limiration rule. 

Per Sada-iva Awan, J. -While the plaint in a 
pauper suit forms an integral portion of the pauper 
application itself, the memorandam of appeal filed 
by a» alleged pauper is a different paper in the 
Court’s record from the application for permission to 
appeal asa puper. though the two are to be pre- 
sented tegether, While, therefore, the rejection of 
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the annlication tn ane as a patiper carries with it the 
rejection of the plaint contained in that applicati 
and leaves to him the sole remrdy of bringing a fresh 
euit, t e rejection of the applicntion to appeal as a 
pauper leaves the separate memorandum of appeal 
int ct M  Nettavapivo AMMAL u. SUBRAMANTA 
Pinnat,3 M E J. 269 617 
O VIIL Rr 3, 4, R—Plendings ~ Plaint, alle. 
gations in, not specifically denied, effect of —Arbmiss 
aians—Practice 

Bales 3, 4 and 5 of Order VITT, Civil Procedure 
Code, are intended to bring the Indian practice as to 
pleadings into a position approaching that which 
obtains in England. 

In a suit for money on acconnts the plaint set forth 
that, by reason cf a letter of the defendant, the suit 
was within time The replication to this in the 
written statement was that the anit was not saved by 
the letter put in from the bar of limitation: 

Held, that the statement could not be read either 
as a specific denial or denial by necessary implica. 
tion of the execution of the letter upon which the 
plaintiffs expressly relied, and thatthe letter must, 
under Order VIII, rules 3, 4 and 4, Civil Procedure 
Code, be taken as admitted between fhe parties, 
B LAXMINARAYAN Rampayat v CHIMNIRAM GIRDHARI- 
LAL, 18 Box. L. R. 946; 4: B. 89 14 


- — — 0O VIII, R. 6 —8et-of— Damages, unascertain- 
ed, whether can be set off. 

Under the provisions of Order VIII, rale 6, Civil 
Procedure Code, an unascertained sum claimed by 
wav of damages cannot be set off against a plaintiff's 
claim for money. A Vieroria Minus Co, Lro. v, 
Brig Monan Lat, 15 A. L. J. 262 203 


—— -— 0. VITIT, R. 8—Set-off—Landlord and tenant 
—Rent, suit for—Jeth raiyat, whether can set-off his 
commission, 

In a suit for rent by a landlord against his 
jeth rai at, the latter is entitled to sot off the 
ascertained commission due to him from the laud- 
lord on the amount of rents collected by him 
from the tenants of the village on behalf of the 
former. PAT RAMESHWAR BINGH v. HALTI JRA 71 


—0 IX, R. 6 fD (ò, S. 16'—Deerce, ox 
parte—Nolice to défentant —[rregularity—Applica- 
tion to set aside decree—Pleadar absent owing to 
accident —High Court, power of interference of. 

A Court hes no power to pass an ex parte decree 
withont giving proper notica of the date fixed for the 
dispnsal of the suit ta the defendant, 

Where an application to set aside anew parte decree 
is dismissed for default, and it is proved to the satis- 
faction of the Conrt that the dafanit was dno to an 
accident over which tha apn'ican’ had no control, it is 
tha dnty of the Court to restore the application to its 
fila 

The moment an Appe'late Conrt is satisfied by 
evidence that there ia some technical defect in the 
procedure in the Court helow, the existence of which 
obstincts the decision of the case and the removal 
of which will enahle justice to be administered the 
Appellate Court, provided it has all the mate vials 
before it and is properly seized of the subject-matter, 
can make any subsidiary order, consequential upon 
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the order which it is asked to make in the applica- 
tton, necessary for the administration of justice 

The High Court has power, either under section 151 
of the Civil Procedure Code or under its inherent 
jurisdiction, to set aside an ew parte decree, which is 
shown conclusively by the record to have been irregu- 
lar. A GOBIND Sines v. KALYAN Dass, 15 A. re 5 
24 6 


———- 0, IX, Er. & 9, O. XLVI, Rr. 4 (2), 7 (1) 
(b)— Dismissal for default—Restoration, effect of 

769 

O. IX, R. 9, O. XLVII, R. 1— Dismissal for 

default—Review—Application for restoration— 

Limitation 3 








— 0. IX, R. 12— Plaintif ordered to appear in 
person, non-appearance of—Dismissal of suit—Oppor- 
tunity to prove cause of non-appearance—Court, duty 
of. 
Where a plaintiff is ordered to appear in Court in 
person and fails to do so, he should be given an 
opportunity to prove the cause of his non-appearance, 
and an order dismissing the suit on the ground of 
his non-appearance without giving him such oppor- 
tunity is had. O BAMESHWAR BAKHSH SINGH ~. 
Rasur Bra, 3 O. L. J. 712 





0. X, R. 1—Joinder of parties—Scheme snit 
~—Court, power of, to add party 133 


— —— O. XIV, R. 5—Amendment—Court, power of 

— Cause of action. 

The power of a Court to amend the pleadings is 
precise and is clearly laid down in Order XIV, rule 5, 
of the Civil Procedure Code, anda Court has no 
power to convert one cause of action into a different 
cause of action. - 

A claim for ejectment on the basis of unlawful 
possession cannot be amended so as to convert it 
into a olaim on the basis of a contract of tenancy. 
PAT JHABI SINGH v. Pierer Nate Sanu, 1 P. L.W. 
85; 2 P. L. J. 69 191 


—— — Q. XX, R. 1—WNotice of delivery of judgment, 
necessity of. 

Under Order XX, rule 1, when a Court does not 
pronounce judgment at once after a case has been 
heard, it ought to give notice to the parties of the day 
on which judgment if to be delivered. L B Ma Hra 
Don v. Mauna Suwe Ya, 9 Bur. L. T, 250 575 


0. XX, R. 4—Judgment, contents. ef— 
Appeal, second— Finding of fact—High Court, in- 
terference by 561 


O. XXI, B. 2— Award made rule of Cowrt— 
Hzecution—Tendér before decree, plea of, sustainability 
of. 

An award is an agreement settled for the parties 
by the mediators, and is subject to all the incidents 
of a private contract. 

Where, therefore, money is payable under an award 
on a specified date, tender of the amount to the party 
entitled to it absolyes the person making it from all 
lability for interest from that date. 

Where, in consequence of the refusal of the party 
entitled to payment to receive it, a suit is filed to 
erforce the award and the award is made. rule of 
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Court, the tender can be pleaded in execution pro- 
ceedings as an adjustment under Order KAT, rule 2, 
Civil Procedure Code, and the decree-holder forfeits 
his right to interest from the date when it was made. 
Wi BIDURUKOTA PEDDA VEERANNA vV. GONDIMALLA 
Vepranna, (1917) M. W. N. 308; 5 L. W: 718 295 


-——-~— O XXI, R. 2—Limitation Act (IX of 1908), 
Sch. I, Art. 174—Receipts by mortgagee in possession 
under decree, whether adjustment of decree—Sust for 
accounts—Limitation. 

Money realised by a usufructuary mortgagee in 
possession of land under the terms of a decree can- 
not be said to be money payable under the decree 
within the meaning of rule 2 of Order KAT of the 
Code of Civil Procedure, nor can it be said to be an 
adjustment between the decree-holder and the judg- 
ment-debtor; ib dees not, „therefore, require to be 
certified. $ 


A mortgagor is entitled to an account of receipts 
and disbursements in respect of the income of the 
property for the period during which the mortgagee 
has been in possession under the terms of the 
decree. M GassALA YELLA Rgppi v. MUHAMMAD 
ADLI, 39 M. 1026 675 


s 
— O. XXI, R. 1!—Limitation Act (IX of 1908), 

Sch. I, Art. 182—Hxecution application containing 

formal defects, whether step-in-aid of execution Non: 

production of encumbrance certificate or draft pro- 
clamation called for, effect of—Wrong computation of 

Pleader’s fee—Limitation, saving of ~ Civil Rules of 

Practice (Mad.), r. 164. 

An application for execution containing only 
formal defects is nevertheless an application ‘in ac- 
cordance with law’ under Order XX, rale 11, Civil 
Procedure Code, so as to be a ‘step-in-aid’ of execution 
within the meaning of Article 182 of the Limitation 
Act. 


Where an application is substantially in accordance 
with law, the failure to re-present it after making 
amendmentsinaccordance with the requisition of 
the Court would not affect the saving of the statutory 
bar. 

A wrong computation, in an application, of the 
Pleader’s fees or the failureto file with itan encum. 
prance certificate or a draft sale proclamation appli. 
cation will not have the effect of making it not ‘in 
accordance with law’. 





Per Seshagiri Aiyar, J—If an application for execn- 
tion is so defective that a Court cannot pass orders 
thereon in execution, it should not be regarded as 
being one in accordance with Jaw. 

Any application which does not comply with 
the requirements of Order XXI, rule il (2), Civil 
Procedure Code, or with the provisions of the Code 
which impose a statutory obligation on the applicant 
to furnish information, would not be in accordance 
with law. Such an application may serve to start 
anew period of limitation only ifthe demands of 
the Court to supply the defects are complied with. 
- Failure io comply with Rules of Practice cannot 
be regarded as affecting the validity of an applica. ` 
tion. M Naresa PILLAI V. GANAPATHIA Pinal, 21 
M. Į. T. 257; 5 L. W. 648; 32 M, L. J. 621 136 
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—— O. XXI, R, 16—Evzecution, application for, by 
transferee of decree—Official Receiver, objections by, 
validity of. 

It is not open to an Official Receiver to object to 
the execution of a decree by a person to whom it 
has been transferred under Order XXI, rule 16, 
Civil Procedure Code, on the ground that the 
transfer was void or frandulent, unless he has 
obtained an order under section 37 of the Provincial 
Insolvency Aci. MI Ussam Kassim SAIT v, PALAT 
Mamman Kova 7 231 


— O. KAT, R. 22 — Notice, failure tv issue, effect 
of—Conditional, decree, notice, necessity for, prior to 
execution of. 

The notice prescribed by Order XXT, rulo 22, 
Civil Procedure Code, is necessary in order that the 
Court should obtain jyrisdiotion to proceed against 
the property of* the judgment-debtor by way of 
execution. The omission to give such notice is not a 
mere irregularity which makes the proceeding void- 
able, but is a defect which goes to the root of the 
proceeding and renders it void for want of juris- 
diction, even though a stranger may have acquired 
title in course thereof. 

Even where Order XXI, mule 22, Civil Procedure 
Code, does not apply, the Court shonld issue a notice 
to,the judgment-debtor and hear his objection, if any, 
before it grants execution of a conditional decree on 
the ex parte statement of the decree-holder that the 
contingency contemplated has happened. 

Where an ex parte order has been made to the 
prejudice of a litigant who hag not been afforded 
an opportunity to be heard— an opportunity which 
in this case he was entitled to have under 
express statutory provisions—tLe order must be 
regarded as subject to the implication that it 
may be revoked at the instance of the party 
affected thereby and the Court has inherent power 
to give such directions as the justice of the case 
may require. C Sram MANDAL v. BATI NATH BANER- 
mun, 240. L. J. 523; 21 0. W. N. 776 493 


— 0. KAJI, R. 62 772 


— O. XXI, B. 57—Hxecution application struck 
off—Claim proceedings, pendency of— Undertaking by 
decree-holder to file fresh application, effect of—Re- 
lease of subsisting attachment-—Continuation of pro- 
ceedings, application for—Intention of Court and 
par ties. 

It is only in cases where an execution application 
is dismissed for any default of the decree-holder that 
an attachment then subsisting is ipso facto released. 

Where, in consequence of tho pendency of claim 











proceedings, the decree-holder undertook to file a , 


fresh execution application and the application then 
pending was, on such undertaking struck off: 


Held, that, having regard to the circumstances of 
the case, the dismissal of the petition was only for 
statistical purposes and did not operate to release 


: the attachment so as to preclude the decrcee-holder 


from applying for a continuation of the proceedings 
on a final adjudication of the claim petition in his 
favour. 

It must be determined from the circumstances of 
each case, and the intention of the Court and the 
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e 
parties as deducible from them, whether an order 
under Order XXI, rule 57, dismissing an application 
amounts to such an adjudication as prevents an 
attachment from subsisting. M Karaturi SATYA- 
NARAYANA V. GOPISETTI NaRAYANASWAMI, 21 M, L. T. 
88; 5 L. W. 204 300 
———— Q0. XXI, R. 58, S. 47—Hxecution— Attach- 

ment—Claim by judgment-debtor as trustee, decision 

on—Appeal. 

A claim by a judgment-debtor 10 property 
attached in execution of a decree on the ground that 
he held it in irust, must be preferred under Order 
XXI, rale 655, and not under section 47, Civil Pro. 
cedure Code, cither independently or with his other 
objections. 

Any order passed on such a claim is not appealabic 
even where it purports wrongly to have been made 
under section 47. M Greas KAVUSHA v Buvya- 
SAHA AYYANGAR 152 
O. XXI, R. 58, 5. 47—Execution— Claim by 
legal representative of deceased party, decision 








in—Appeal 360 
— O, XXT, R. 58, scope of -Suié fo set aside 
order rejecting claim on mortyage. . 


Claims founded on mortgages are as much within 
the scope of Order KAT, rule 58, as any other claim. 
Wi PONNUSAMI Pittar r, Samu AmMan, 81 M, L.J. 
247 937 
a — 0. XXT, Rr. 60, 61— Attachment of propertu, 

subject to contract for sale—Rights of judgment- 

creditor—Efect of attachment — Contract for sale, 
incidents of— Equitable rights of vendee —Transfer of 

Property Act (IV of 1882), s. 54. - 

A judgment-creditor attaching property which is 
subject to a contract for sale can only sell the pro- 
perty subject to that obligation. 

This rule, which is one of substantive law, is not 
affected by rules 60 and 61 of Order XXI, Civil 
Procedure Code, which only relate to procedure. 

Section 54 of the Transfer of Property Act is 
not intended to affect any oyuitable rights which 
may arise under a contract of sale. As under the 
English, so under the Indian Law, the person in 
whose favour a contract of sale has been executed 
becomes the equitable owner of the property, und 
an attaching creditor has no righ$s against him where 
the attachment has been effected subsequent to the 
contract. WM REBALA VENKATA REDDI v. MANGADU 
YELLAPPA Cunrty, 5 L. W. 284 107 
0. XXI, R. 68, S. 115—Revision - Remedy, 

other, open—Application, whether maintainable- 

Execntion—Attachment— Objection 299 
-m 0. XXI, R. 66, Ss. 2, 47 - - Derive--Grdes 

fiving valuation—Appeal. 

An order of a Court fixing a valuation under 
Order XXI, rule 66 of the Civil Procedure Codo, is not 
a “decrée” within the meaning of section 2 of the 
Code, and is, therefore, not appealable. PAT Droni- 
NANDAN SINGH v, DHAKESWAR Prasan NARAIN SINGH, 
2 P. L, J. 13 616 
——— O, XXI, Br. 66, 90—Haecutinn-—Sate - Notice 

to judgment-debtor, omission to give —Trregularity. 

Omission to give notice to the judgment-debtor ot 
an execution sale of his property is more than g 
mere irregularity ond reudors the Court sale void. 
LB Ramaswamy Cyatty v. Ma U THa 98 
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O XXI, 8.90, O XLTIT, R. 1 G)— Applic» 
tien under Order XX1, R. 90, dismissul of, for de- 
fault—App al 63 

-~ O XXI, RR €O, 92, O XLÍTG R. ! (0), 'jA, 
O 1X, R #—Application to set abide sale- Dis: 
‘miseal for default— Appeal, whether lies Ordet 
disu issing application to set aside dismisst) 898 

- O XXI, R 90, 5. It—Apulicatioh to set 
aside sile for fraud, rejection of Suit, subsequent, 
by execution purchaser for possession— Fraudulent 
sale, plea öf Rex judicata. 47 

~ - O XXI, R :0—Egerutlon— Sale confirmed — 

Application to set aside sale, grotinds jor— Limita- 

ton. 

Afters enle in execution has been held and con- 
firmed, the only remedy open to the j. dgment- 
debtor is to proceed by way ofan application to 
have the sa a set aside under Order KAT, rule ‘0, of 
the Civil Procodure Code. Such application cannot, 
however, succeed on the sole ground that the appli- 
cation for attachment and sale was barred by 
limitation. PAT LAKBU RAI v. KESHO PRASAD SINGH, 
2 P. L.J. 157 | 876 


e iji a 
O. XXI. R. 94, S 115— Execution—Sale-cer- 

tificate, grant of, to auction-purchaser — Court, duty 

of. 

The provisions of rule 94, Order XXI, of tho Civil 
Procedure Code, are mandatory anda í ourt has no 
power to refuse a sale-certificate to an suction- 
purchaser who is otherwise entitled to it merely 
to compel him to pay an exaction claimed by a third 
party. PAT BAIKUNTI MISSIK v. NARINDRA SUN- 
DARI Deni, I P. L. J. 446 5 6 


O. XXI, R. 95 — Eaecution—Purchase of un. 
divided share— Symbolical delivery to purchaser of 
specific plot in judgmeut-debtor’s poxsexsion— Rights 
of purchaser— Use and occupation, claim for damages 
for. oot 
When, by private arrangement amongst co-sharers, 

.one of them is in exclusive possession of a certain 

specific plot, a purchaser of the right, title and interest 
of the latter who obtains symbolical possession 
through Conrt is entitled to be placed in actual posses- 
sion of that plot, . 

Atransferee from such purchaser, therefore, is 

_ entitled to possession as against the judgment-debtor 

and to claim compensation for wrongful use and 
occupation by the latter. C SuparsHan Das v, BIRAJA 
SUNDARI DASI 328 


O KAKI, R 100, 8 47, O T, R. 10 (2)-- Ex. 
oneration, of party for misjoinder, effect of— 
Dispossession ot exonerated party by purchaser in 
execution- Procedure Scope of ingsiry 207 

e — O XXi, R, 103 Civil Procedure Code | Act 
XIV of imba, ss 322, 335— Order under s 43h, effect 
of- Wrong nenton of section—Iregularity -Mort- 
gagees, prior and subsequent, purchase by, of mort. 
gaged properties in eaecutivr. of decree held by each, 

. rights of. 

Plaintiff, a second mortgagee, in execution of 
his mortgage-deciee, to which the detendant- the 
first mortgagee) was not a party, obtained delivery of 
Possession uf the mortgaged property from Court, on 
his purchase in execution, whereupon the defendant 








wes 





- 
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raised the objection that he had previously parchased 
the propery in execution of his own mortgages 
dedreg and Was in pdscessicii, but the objevtion was 
overruled by the executing Court by ah ordir under 
séotidii 335, Code af Civil Procéduge; ins%, wrongly 
described as under section 333. The plaintiff, Hows 
ever, failing tc obtain actual possession, instituted a 
suit agdinst the defendants for récuvet'y of possessioit 
on declirdtion of his title: i 


Held, thatthe defendant having not brought dny 
suit tis contemplated by segtion 335 within che 
lintitation period, he cd ild not resist- the claim of 
the plaintiff so fdr ds his right to the present 
pidssessioil of the property was coude: ned, but ds the 
right of the defendant under his prior mortgage was 
not concluded by the adverse decision under section 
335, Code of Uivil Procedurejsthe plaintiff who was 
no party to the defendant's mortgage-decree,, should 
recover possession on redemption of the defendant's 
prior mortgage. i 


The mistake in mentioning the section was held 
immaterial in view of the faet that. tho defondaut 
was not prejudiced by reason thersof, 

The conclusive effect of an order undersection 338, 
Code of Civil Procedure, attaches to it even when the 
party against whom it ismade is not the plaintiff 
but a defendant in the suit in which it is set up os 
a bar. C Hisan Ram PATRI v. Satis CHANDRA Sanya 

ú 


— O XXII, RR. 1], 23,11, ` : 823 


+ 
-—~ — 0, XXII, RR. 4 3°,9 (2: Appeal, abatement 
of— Application for substitulion of names of -heirs of 
deceased party—Limitation—Sufficient cause for des 
lay, what amownts to—fgnorance of factum of death, 
whether suficient cause—Limitation Act (1X of 1084, 
s. b. ` 
An application for substitution of némes of heirs 
of a deceased party must be made within six months 
of the death of that party, or the suit’ or appeal must 
abate, and the plaintiff is out of Court unless he’ can 
satisf. the Court that he was “prevented by any 
sufficient cause from continuing the suit,” ¿i e, he 
must satisfy the Court thas he had sufficient excuse 
for not applying in timo. : 
Mere ignorance of the factum of death would not 
by itself be such sufficient exouse. P Daya SINGH 
v. Buta SinGH, 118 P. R. 1916 7 


—--- — O. XXII R. 5, 8. 2—Order deciding that cer- 
tain person is net leyal representatite of deceased 
party, whether decree Appeul, whether Lies, 

An order deciding that a person is not the legal 
represent itive of a deceased party is not a decree, 
JARA 
Cuanp v JANKI, IS N. L R.8324 : 843 

0, AKI, R. 9 Appeal, abatement of-- 

Application for substitution of names of eirs of 

deceased party — Limitation, ` 


— 0. XX, R. 10,S. 146 Assignment of inter- 
est beticeen date of decision of first Gourt and filing 
of appeal— Assignee, right of, to join in appeal. 

The provisions of Order XXII, ‘rule 10, Civil Fro- 
cedure Ucde, aro not applicable to cases in which 
there is an assignment of an interest, whiph is the 
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subject of litigation, between the date of decision of 
the first Court and the filing of an appeal. Such an 
assignee, however, ought to be allowed to join in the 
appeal under section 48 of the « ivil Proced re Code. 
O “ARAIN SINGH v, DEPUTY ÜOMMIS>IONER, PARTAB- 
® GARH, 20 0. C 3i il 
O. XXII, R “0 - Devolution of interest—Suit 
by trespasser— Real owner, rights of. 

A. suit for recovery of money due to an estate 
| instituted by a trespasser cannot be continned by 
the real‘owner of the estate. PAT Kersno PRASAD 
SINGH v Lat Bris Moman Lat, 1 P.L. w. 855: ¢ P 
Led 299 154 
— 0. XXII, B. 10, scope of —Derree for mesne 
profits—Leases granted during pendency of suit— 
Lessees, whether can be compelled to account for 
profits, . 
The language of Order XXII, rule 10, of the Civil 
. Procedure Code, covers the case of leases granted by 

a defendant during the pendency of a suit 
Plaintiffs obtained a decree for possession of six 
villages and for mosne profits against defendants, who 
during the pendency of the suit had granted leases 
for various periods to different persons of mica 

mines indluded in the property in suit: 

held, that the leases created ‘interests’ in the pro- 
perty in suit within the meaning of rule 10, Order 
XXIL, in favour of the lessees, and that the latter 
could be made parties to the proceedings for the 
ascertainment of mesne profits and compelled to 
account for any profits which they might have received 
from the lend. PAT RAM Kumar Lan © MUKUND 
San, IP. L J. £96 ` -37 


—  — O KAT, R. (1)—Leave to withdraw with 
liberty to bring fresh suit—Order to pay costs of 
d. fenaant, constructio» of 
Tue permission granted in each particular case 

to withdraw a suit with liberty to bring a fresh suit 

must be construed in accordance with tho wording of 
the order granting such permission. 
Plaintiff was given permission to withdraw his suit 

by the following order: — 3 
“The appeal is accordingly decreed and the pl intiff 

given the permission to institute afresh suit and 

«that he should pay the defendant-respondent the 

costs of this appeal and of the original suit as a 

condition precedent to his instituting a fresh suit”: 
Held, that the plaintiff could not bring a fresh suit 

before complying with the terms of the order and 
paying defendant’s costs and that ho could not pay 
the costs after the matitution of the suit, © Stan 

CHANDRA v. MOSARAF ALI 476 


- ~ O KAWI, B. l0—Commissioner’s report, wn- 
challenged, value of—Practice - Procedure. 

When a Commissioner is sent down to hold a 
local inspection and to make report thereon and 
his report is subsequently unchallengea by either 
party, it is the outy of the court, if for any 
reason the Court thinks that it is not an accurate 
report, to give the tommussioner an opportunity of 
giving eviuence m support of his report To tud 
fault with his report behind his back and reject it 
in toto without giving him any opportunity what- 
soever of substantiating his report is against estab- 

j lished practice. 
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Where, however, there is a material error in the 
report, so asto make ir abundantly clear that it is 
wrong, it 1s then the duty of the Lou:tto disregard 
it orto send it back for review or re consider tion 
by the t ommissivner PAT AJODHYA PRASAD SINGH 
v. KAMAL ARAIN SINGH 461 

QO. XXIX, E ,O. I, R. 8—Surts by or against 

Corporations— Unincorporated societies or clubs, posi- 

tion of. 

A Corporation isa body au‘horized by law to act 
as one individual and it is constituted either by 
prescription, by Letters Patent, or by an Act of the 
Legislature 

Order AKIK, rule I, of the Code of Civil Procedure, 
applies only to Corporations strictly so called, 2. e., 
to bodies anthorized by law toact asa person in 
law, and not to unregistered or unincorporated bodies 
or associations of men. 

An officer of an unincorporated agsnciation can file 
a suit on behaif of the association only with special 
permission of the Court under Order |, rules. L B 
Ma Gyi v. Par Lox, ¥ Ber L. T. 247 5 2 


0. KAKI, R. 5 .d ~Application jor leave 
“ tosueus pauper Caure of action, absence of. 

An application for leave to sue as pauper ought to 
be dsmissed without enquiry into the poverty of 
the applicant unless it discloses a causa of action, 
L B Maung Sax Ya 1, INDIAN TELEGRAPH Associa- 
TION OLUB, 9 Bur li. T. ZZ} 566 
O. XXXII R.8, 0. XXXVIII, Rr, 5,8—4 p- 
plication for leave to sue as pauper Snit, com- 
mencement of- Attachment before judgment, 
order for--Jurisdiction 3 600 


O0. XXXIV, R. 1, EXPL — Mortgage —Prior and 
subsequent morigagees, riuhts of-—Lquity of redemp- 
tion purchased by privr murtgegee subs quent mort- 
gagee’s suit impleading rior mortgagee ~ Redemption 
—dale—Purchaser, position of. 

A prior mortgagee purchased . tho mortgagor’s 
interest in the property and obtained possessiou of 
it. Subsequently the puisne mortgagee brought a 
suit on foot of his mortgage fursale of his property 
impleading the prior mortgagee: 

Held, that the subsequent murtgagee was entitled 
to get the property sold subject tu the prior mort- 
gage. In such a case the purchaser in execution of 
the decree would not be entitled tu dispossess the 
prior mortgagee without redeeming his mor. gage. 
PAT MAHADEO Rar ~. ADYA Prasad, 1 P. L. W. 
269 17} 
O. XXXIV, Rr 3, .—Mortpage decree, con- 
ditional—Application for final decree—-Limitatiun 

t5 

0. XXXIV, R 6—Mortgage-decree, con- 
struction vf —Costs, whether can be recovered from 
mortgagor personally 2i4 


— ~ O. XXXIV, R. 6—Personal decree allowed to 
become final — Execution— Ubjeetion, validity of 
Where a personal decree under Order XXXIV, role 

6, of the Civil Procedure Code is allowed tu become 

final and is not appealed against, noobjection as to itg 

validity can be allowed to be raised by a party thereto 
in execution of that decree, PAT Sita KAM SONAR 

v. Rat KUMAR Nona oyl 
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0. XXXIV, Rr. 14, 15, 4, 5—Transfer of Pro- 
perty Act (IV of 1882), ss. 67, 99, 100—Maintenence 
decree charging immoveable property—Property, 
whether can be sold in execution. 

A maintenance decree provided that the allowance 
decreed should be charged on certain immoveable 
property: 

- Held, that the property could be sold in execution 
of the decree and there was no necessity to bring 
a soparate ‘suit for sale undor section 67-of the 
Transfer of Property Act. 

Per Sharfuddin, J— ~The operation of rule 14, 
Order XXXIV, of the Civil Procedure Code is con- 
fined to cases where a mortgagee has obtained a 
personal deoree against a mortgagor on a mortgage 
debt. In such a case the mortgagee is not entitled 
to bring the morfgaged property to sale in execution 
of the personal decree. He can have the property sold 
only by instituting a regular suit for sale and obtain- 
ing a decree for sale under rules 4 and 5 of that 
Order, < i 

A Hindu widow and a Hindu daughter have a 
. right of majntenance from the estate of the deceased 
husband or father, as the casemay be, and any of 
them, in case of transfer, can enforce that right of 
maintenance against the transferee notwithstanding 
the transfer, 

Per Chapman, J.-The effect of rules 14 and 15 of 
Order XXXIV of the Civil Procedure Code, read 
with section 100 of the Transfer of Property Act, is that 
where immoyeable property has been made security 
for the payment of money and the boneficiary has 
obtained a decree for the payment of the money so 
secured, he shall not be entitled to bring the property 
to sale otherwise than by instituting a suit for sale in 
onforcement of the security. 

- The object of the law is to secure tothe debtor 
the rights which he has in the case of a decree 
for sale and which he does not have in an 
ordinary decree for money. 

The deorce referred to in rule 14 must be a decree 
subsequent to the creation of the security. 

The security referred to in section 100 of the 
Transfer of Property Act must be of such a kind 
as to enable a suit of the nature of a suit for sale to 
be brought to enforce it. PAT BRAJASUNDER DEB v. 
Sarat KUMARI, 2 P. L. J. 55 791 


QO. XXXIV, x. 14, S. 145—Mortgage by 
surety for costs—Execution—Sale of mortgaged 
property, whether allowable i 130 

~ 0. XXXVII, R. 4, deposit of money under— 
r ga into, ownership of deposit, legality 
a 





Where moncy is deposited by a defendant asa 
condition precedent to the setting aside of a decree 
under Order XXXVII, rule 4, Civil Procedure Code, 
the decretal smountisa charge on the deposit if 
final judgment is passed against the defendant. 

It is not competent fo a Court to enquire inte the 
ownership of such deposit or the source from which 
the defendant obtained the money though the case 

might be different if, instead. of depositing money 
` as a security, land were furnished as security. In 
such a case the title of the real owner of land 
would not be lost. WI Gopanaryar v. THIRUVEN- 
GADAM PILLAT 5 L. W. 407; 82 M. L., J. 503 481 
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-=< 0. XXXVIII, Rer.. 5, 6, O. XXXIII, R. 8— 
Application fur leave to sue as pauper—Suit, com- 
mencement of—Attaciment before judgment, order 
jor—Jurisdiction. 

Untila Court has determined whether or not 
a plaintiff should be permitted to sue asa pauper, 
there is no snit before the Court, and, therefore, it 
has no jurisdiction to make an order for the attach- 
ment of defendant's property before judgment under 
Order XXXVIII, Civil Procedure Code, before the 
plaintiff’s application for leave to sue in forma 
pauperis is judicially determined. C PURNA CHANDRA 
CHABRI © Tara Prosap Marmi, 250, L. J. 159 600 


„0. XXXIX, Er. J, 7—Injunction, temporary, 
restraining party from preventing applicant entering 
and worshipping in certain temples. i 
An application for a temporary injunction re- 

straining the opposite party from interfering with the 

right of the applicants to worship in certain temples 
and their right to free access to the temples does not 

fall within the provisions of rule 1, Order XXXIX, 

Civil Procedure Code. PAT KARORI CHAND ~, 

MAHARAJ BAHADUR SINGH, 1 P. bL.. 660 48 


— 0. KLI, R 1 (d) — Receiver, powers of — Special 
leave of Cowrt, whether necessary. ` 
Where a Receiver is given full powers under the 

provisions of Order XL, rule 1 (d), of the Civil Pro- 

cedure Code, no special leave of the Court is necessary 
for giving notico to quit or for a suit for compensation 

for use and occupation. L B MEEB MAHOMED v. 

J. HoMASJEE 4 92 








——— 0. XLI, R. 22—Appeal, whether can be heard 
within one month of service of notice—Appellate 
Court, duty of —Cross-objections, right to file, nature 


of. 

The right to file cross-objections given by Order 
XLI, rule 22, is a right absolute in character, and tho 
hearing of an appeal cannot be advanced so as to- 
defeat the provisions of that rule. Therefore, an 
Appellate Court has no powerto hear an appeal 
within one month of the service of notice on the 
respondent. PAT SHANKAR LAL v. BANKEY BIHARI 
SINGH 522 





e 
— 0, XLI, R. 22, scope ef—Appeal— Respondent, 

whether entitled to take new ground. . 

Order XLI, rule 22, Civil Procedure Code, only 
permits a respondent to support the decree of tho 
lower Court on any of the grounds decided against 
him or to take oross-objections; it does not entitle 
him to take an entirely new ground which was 
not decided against him and which was not in 
issue in the lower Gourt. C PRAN KRISHNA Das vw., 
PRATAP CHANDRA Daro, 21 C. W. N. 423 536 


— 0. XLI, Rr. 28, 25,22—Failure of first Court 
to frame and determine issue—Remand, order of, 
form of—Cross-objections against party who is not 
appellant, whether can be preferred. 

Where the Court of first instance has failed to 
frame and determine a particular issne, the proper 
course isto remand the case for a finding on that 
particular issue, and not to sèt aside the decree in 
its entirety and remand the entire case for re-trial 
with tho addition of that issuq 
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In an appeal by one of several defendants the 
plaintiff is entitled to raise cross-objections which 
are properly raisable against the appellant, even 
although they may indirectly concern a defendant 
who is not an appellant. 

Quere,—-Whether a plaintiff-respondent can raise 
cross-objections against a defendant who is not an ap- 
pellant, PAT Barku BHAGAT v. AGHORI MARAT 

64 
———— Q. XLI, R. 23 ~ Remand, order of, by Appel- 
~ late Court, for fresh decision after fresh local investi- 
gation—Decision on preliminary issue—Appellate 

Court, powers of. 

The plaintiff's suit was decreed by the Court of 
first instance, after excluding [rom its consideration 
the report of a local investigation which was held to 
be unsatisfactory. The lower Appellate Court, being 
of opinion that a fresk'local investigation was neces- 
sary, remanded the case to the first Court for a 
fresh decision after a fresh investigation: 


Held, that “the case was not disposed of on a 
preliminary point by the Court of first instance and 
that the Court of Appeal had no power to remand 
the case to that Court. 


The High Court sent baek the case to the lower 
‘Appellate Court for re-hearing after a fresh local 
investigation directed by itself. C SUBHADRA SUNDARI 
v. KARIMULLAH BEPARI 196 


0. XLT, R. 23 —Remand, order of, scope of — 
_ Appellate Court, power of. 

Under the provisions of Order XLI, rule 23, all that 
an Appellate Court’ is empowered to dois to frame 
an issue and to send it down to the Conrt below for 
the return of a finding; it is not competent to re- 
mand a case for further evidence and to require the 
Trial Court to pass another decree. PAT HARADHAN 
MANDAL MODAK v. Iswar Das MARWARI, 2 P, L. I 
81 797 


QO. XGI, R. 27—Appellate Court, power of, to 
admit additional evidence — Substantial cause — 
Practice. 

Order XLI, rule 27, of the Civil Procedure Code, 
leaves an Appellate Court a wide discretion in the 
matter of the admission of additional evidence. As 
an ordinary rule of practice it is better for an 
Appellate Court to read the evidence in the Court 
below first in order to inform its mind as to the 
desirability of admitting additional evidence, but for 
substantial canses the rule gives it the power to 
admit such evidence, A Kaniz MUSTAKA v. MUSI 
Inman, 15 A. L. J. 21 669 
- — QO. XLT, R.81—Appellate Court, judgment 

of, contents of 509 


O. XLI, R, 81—Judgment of Appellate Court, 
contents of. 

Tt is incumbent on an Appellate Court to state in 
its judgment what the questions for determination 
are, what the nature of the evidence is and to write 
a judgment from which it can be inferred that it has 
really considered the evidence. PAT LALOO SINGH 
v. TAHBAT, GOPE, 1 P. L. W. 193 814 


O. XLI, R. 21—Judgment in appeal—Omis- 
sion to record reasons for findings—Irregularity 26 
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0. XUI, R. 88—Appellate Court, powers 6, 
Under Order XLI, rnle 33, an Appellate Court is 
not limited to determining the question whether the 
original Court was right according to the law in 
force at the time of its judgment, It can pass such 
further decree or order that may be necessitated by 
the introduction of new laws during the pendency 
of the appeal to avoid unnecessary multiplicity of 
proceedings. M è THENIRKULAM MUTHUSAMI JYER v. 
KALYANI AMBAL, 21] M. L. T. 93; 5 L. W. 334 223 


O. XLI, R. 33, scope of—8uit decreed in part 
—Appeal against portion of claim disallowed—Dis- 
missal of whole claim in appeal—Discretion of Ap- 
pellate Court, improper, exercise of. 

Rule 33 of Order XLI, Code of Civil Procedure, is 
very widely expressed but it should not be applied 
so as to enable a party litigant to ignore the.other pro- 


. Visions of the Code or the provisions of ‘Statutes like 
. those which relate to limitation or payment of Conrt- 


fees. 


Rule 33 should be limited to those cases where as 
a result ofthe Appellate Court’s interference with the 
decree in favour of the appellants further interference 
is required in order to adjust the rights of the parties 
in accordance with justice, equity and good 
conscience, 


Where a plaintiff, having obtained a decree for a 
portion of his claim, appealed against the disallowance 
of the balance of the claim and the defendant did 
not prefer any cross-appeal nor took objections under 
Order XLI, rule 22, Code of Civil Procedure: 


Held, that the Court of Appeal had no power in 
the proper exercise of the discretion vested in it 
-under rule 33, Order XLI, to dismiss the plaintiff's 
suit entirely. C KSHUM CHAND BHUTURIA v, GHANE 
MUHAMMAD Sana 361 


O. XLIII, RAI, 8. 47, O. XXI, R. 58—Exe- 
cution proceedings—Claim by legal representative of 
deceased party, decision in—Appeal, 

Where a claim is preferred in execution proceedings 
by a person who has been brought on the record 
as the legal representative of the judgment-debtor 
and the claim is traceable to the same capacity in 
which he is brought in as aelegal representative, 
the executing Court should hear and determine the 
matter under section 47, Civil Procedure Code. 

An appeal lies against an order passed in reapect 
of such claim. M Napctvin Epos KELU v. PARASU 
Parar, 5 L. W. 158 360 


O. XLII, R. 1 (j)—Application under O 

XXI, r. 90, dismissal of, for default—Appeal. 

An order dismissing an application under Order 
XXI, rule 90, Civil Procedure Code, for non-appear- 
nee of the applicant amounts to an order under 
Order XXI, rule 92, Civil Procedure Code, and is, 
therefore, appealable under Order XLIII, rule 1 ( EAA 
Civil Procedure Code. C GIRINDRA Kisnore v, 
NANDA Lat SINGH Roy 63 


O. XLIN, R. 1 (c) (j), O. KAT, Re. 90, 92, 
0. IX, R. 9— Application to set aside sale—Dismissai 
for. default - Appeal, whether, lies—Order dismissing 
application to set aside dismissal. 
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The.language of Order XLIII, rule 1 4), Civil 
. Procedure Code, is wide enough to cover a case where 
- an application under Order XXT, rule 90, to set aside 
“asale is dismissed for default. Such a dismissal 
amounts to an order under rule 92 of Order XXI and 
is appealable. 
` Semble.— Where an application to set aside a sale 
under Order XXI, rule 90, is dismissed for default, 
no appeal lies against an order dismissing an applica- 
‘tion to set aside the dismissal. © KALI KANTA v. 
Suyam Lat Das Basu, 25 C. L. J. 168 598 


. O. XLII, R. 1 (w), O. XLVII, R, 7—Appeat 

—Review, 

Clause (w) of rule 1 of Order XLII, Civil Proce- 
dure Code, should be read together with rule 7 of 
Order XLIII, the one as allowing an appeal and 
.the other as prescribing the grounds on which an 
order granting a reyiew can be challenged in appeal. 
JM MULAMBATH KUNHAMMAD V, ACHARATH PARAKAT, 
31 M. L. J. 827; 5 L. W. 472 373 


— m 0. XLIV, R. 1, S. 149, O. VII, R, I1— Pau- 
per, application for leave to appeal as—Dismissal 
of application, whether leaves appeal intact— 
“Court-feo, Appellate Court’s power to grant time 
for payment of 617 


O. XLIV, R, 1-—Oudh Courts Act (XIV of 
1891), s. 8—Pauper, application for leave to appeal 
‘as~Single Judge whether can hear application— 
Practice. ` 

- -An application for leave to appeal asa pauper can 
be decided by one Judge of the Judicial Com- 
missioner’s Court, buf when the subject-matter 
is of the value of Rs, 10,000 or upwards it is 
usually advisable to refer it to a Bench of two 
Judges under the provisions of clause (c) of section 
8, Act XIV of 1891. © Tes KISHEN v. ABDUL HAMID 
Kuan, 8 0. L. J. 694 541 


: 0. XLVII, R. 1, 0. IX, R. 9—Dismiseal for 
default—Review—Application for restoration—Limi- 
pation, 7 

Where a remedy is open toa party under Order 
IX, rale 9, Civil Procedure Code, by an application 
for setting aside an order dismissing a suit in the 
presence of parties*for default in prosecution, the 
party in default cannot be permitted to evade the 
rule of limitation by applying for review under Order 
XLVII, rule 1. 

Per Sharfuddin, J—Where aspecial provision has 
been provided, parties litigating should have recourse 
to that provision and not to a general provision. 

Per Roe, J—An application for review under Order 
XLVII cannot be made an excuse for going into the 
question whether an order refusing to grant time for 
the production of farther evidence was or was nota 
proper order and for reviving a suit after the period 
of limitation for an application in proper form has 
lapsed. PAT DEODIP SINGH v. Gopat Bixen, 1P. 
L. J. 647 c 53 
Fs 


2 O. XLVII, R. 1, S. 152—Interlocutory order 
passed by Judge in partition suit, whether revoc- 
able by his successor ~Review, power of 584 
O. XLVII, R, 4 (2) (b)—Review—Evidence, 
new, discovery ef—Proof. 
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CIVIL PROCEDURE CODE—1908—contd. 


The provisions of Order XLVII of the Civil Pro- 
cedure Code should be strictly construed, and an 
upplication for review of judgment on the ground of 
discovery of new matter or evidence which was not 
within the knowledge of the applicant or could notbe 
adduced by him at the trial, should not be granted 
without strict proof of such allegation. U B NGA TET 
Pyro v. Ma News Ka, U. B. R. (1916) IT, 126 403 


——— O. XLVI, R, 1—Review—High Court, judg- 
ment of—Document not referred to till stage of res 
view. 

An applicant for review of a jadgment of the 
High Court cannot be allowed to re-open the find. 
ing of the High Court by referring to a document 
not pressed by him upon the notice of the Court 
below or mentioned in the memorandum of appeal 
or referred toin the course of argument of the 
appeal before the High Court by his Counsel. PAT 
ADIT NARAIN SINGH v. MAHABIR Prasap Tewari 196 


————- 0. XLVII, R. 1—Review of judgment—Dis- 
covery of fresh evidence—Document in possession of 
party at date of hearing. 

The production of a document,which in fact was 
in the possession of the applicant at the time of 
hearing but which he did not like to produce, is no 
ground for review under Order XLVII, rule 1, of 
“the Civil Procedure Code. PAT Sean ABDUL Aziz V. 
SHAN SHARFUDDIN 142 





O. XLVI, Rr. 4 (2), 7 (1) (b), O. IX, Rr. 8, 
9 — Dismissal for default—Restoration, effect of —Arbi- 
tration and award—Review—-Appeal from order ac- 
cepting review—Revision. 

Per Johnstone, C. J.—There is much to be said for 
the view that, when acase is restored after dismissal 
for default, it “does not become res integra but is 
again before the Court in the condition it was in 
at the time of dismissal. . 

Where a Court is of opinion that an application for 
review should be granted, and, therefore, grants it, it 
-cannot be said to have acted in contravention .of rule 
4, Order XLVII, Civil Procedure Code. 


The suit was referred to arbitration by the Court 
at the request of the parties, bat before the award 
was putin the suit was dismissed for default. Upon 
application it was revived and restored to the file, and 
without objection by either party, the arbitrator was 
directed to put in his award. He was not re-appointed, 
nor was any fresh reference made, but he was treated 
as still being arbitrator. He made his award, and no 
objection was taken thatthe dismissal of the suit 
for default had put an end to the arbitration, and 
that the arbitrator’s powers had finally ceased to 
exist. The Court passed a decree in accordance with 
the award. The defendant appealed to the District 
Court, which held that no appeal lay. He then 
applied for review, and the Court on the same 
materials changed its mind, accepted the appeal, and 
setting aside the decree remanded the suit for re- 
trial under Order XLI, rule 23, Civil Procedure Code, 
holding that the dismissal for default destroyed the 
arbitration and the case stood to be re-heard on the 
merits. Against this order plaintiff appealed to the 
Chief Court under Order XUVIT, rule 7, Civil Pra. 
cednre Cade: 
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Held, (1) that the defendant by his conduct must be 
taken to have waived his objection to the authority of 
the arbitrator, which he subsequently sought to take 
in appeal, and that the award was a legal award; 

(2) that as the lower Appellate Court was of 
opinion that the application for review should be 
granted and so granted it, it could not be held that it 


acted in contravention of rule 4, Order XLVII, Civil ` 


Procedure Code; 
(3) that as the award was a legal award, the lower 

. Appellate Court in setting it aside exercised a juris- 
diction not vested in it by law, and that the Chief 
Court was competent to revise its proceedings and 
restore the judgment and decree ofthe first Court. 
P HARI SINGH v. ALLAH Baxusu, 115 P. R, 1916 


769 
=- 0, XLVII R, 7, 0, XLIH, R. 1 (w)—Appeal 
—Review 373 


O. LIf, R. 2—Reference to Judge on Deputy 
Registrar's order—Limitation Act (IX of 1908), ap- 
plicability of. 

The Limitation Act does not apply to references to 

a Judge onan order by a Deputy Registrar .of the 

Chief Court of Lower Burma, such reference not 

being an appeal, ior one of the applications set out 

in the third division of tha Schedule tothe Limitation 

Act. LB K. HILL v, M. M. GREENBERG, 9 BUR; L. 

T. 226 563 

+ -m SOH, II, PARA. 1—Arbitration and award— 





Omission ofone pariy to sign petition of reference, 


effect of. 

The omission of one of the parties to a case refer- 
red to arbitration to sign the petition of reference is 
not conclusive that he was not a party to the refer- 
ence, and the award will not beinvalid merely on the 
ground of such omission. C Texat Mau OSWAL v. 
ANANDA Moy Basu : 
—~—~ Sch, I, PARA, 17—Arbitration—Mutaealli, 

‘dispute relating to appointment of, whether can be 

referred to arbitration | 296 


Scn. IT, PARA. 17—Arbitration—Reference’ 


signed by some only of parties, effect of—Arbitrator, 

authority of. 

-To be binding on any of the parties a reference to 
arbitration should be executed by all the parties: 
thereto. If not so executed it is void even as to those 
who have executed it. 

The authority of the arbitrators does not begin till 
all the parties have signed the reference to 
arbitration. U B NGA Tua Zan v. Nea Kyaw Kaine, 
9 Bur. L. T. 258 i 577 
CHOTA NAGPUR LANDLORD ann PROCEDURE 

ACT (1 or 1879), S. 123—Rent-decree — Execution 

Part of tenure, whether can be sold. 

A Rent Court cannot in execution of a rent decree 
sell, free of encumbrances, a part of a tenure. PAT 
Gogin Das v. Durnam WAITE 451 
CHOTA NAGPUR TENANCY AOT (VI B. ©. oF 

1908}, S. 11— Bengal General Clauses Act (I B. C. of 

1899), s. 8 (c)—Transfer of tenuré — Registration, 

want of, efect of—Transferee, unregistered, right of, to 

recover rent by legal process—Rent, payment of, to 
superior landlord by tenure-holder, effect of —Record 
of Rights ~Presumption. ; 

Section 1lof the Chota Nagpur Tenancy Act, 
1908, applies to every transfer, whether effected 

before or after its passing and becoming law, 
e 
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CHOTA NAGPUR TENANCY ACT—coneld, 


A transferee ofa tenure who is not registered in 
accordance with the provisions of section’ 11 of the 
Chota Nagpur Tenancy Act, 1908, cannot recover , 
rent from his tenants by process of law. He can , 
institute a suit without being registered, but he 
cannot get a decree until the fact of registration is 
established, i 

Where the transferee of a tenure pays or depositg 
into Court the rent due to the superior landlord or 
zemindar, and the latter accepts the rent so deposit-, 
ed, it cannot be presumed that the requirements of 
the law as to registration have been complied with. _ 

The Record of Rights under the Chota Nagpur 
Tenancy Act gives rise toa mere prima facie pre- 
sumption as to the correctness of-the entries. 
therein, and that presumption may be destroyed 
by evidence showirg that’ certain specific require. 
ments of the Act have not been complied with. PAT 
Ram Spar v. KHEMAN Mauro, 1 P. L. W. 571 59 


Ss. 64 (8), 67—- Trespasser — Occupancy 
rights, acquisition of. 

Plaintiff obtained a settlement of certain lands ' 
situated in khas mahal of the Government. Defend. ' 
ants wrongfully obtained possession of a portion : 
of the land so settled; converted it trom taur to 
korkar land and remainéd in possession of it for over- 
20 years, They subsequéntly obtained settlement of - 
that portion of the land frum Government: 

` Held, that the defendants had, under sections 64, ~ 
sub-section (3), and section 67 of the Chota Nagpur 
Tenancy Act, acquired occupancy rights in the 
land and the plaintiff was, therefore, not entitled 
to eject them. PAT RAHAMALI KALAL v, CHINTA- 
MON KUMAR 478 


COMMITTEE, electoral — Quorum, Managing Coms’. 
mittee, whether can fia. cE i 
In the absence of, special custom, dn act of a~ 

select and definite electoral body by way of resolution ; 

at a meeting is only. valid when a majority-of..the : 
members are present, and of that majority there 
must bea majority in favour of the act or, 

resolution. $ 6 
Per Seshagiri Aiyar, J—The quorum for a Managing - 

Committee cannot be fixed by that Committee. It ` 

should be settled by the larger body which elected ` 

the Managing Committee, anless that body’ em- 
powered the Committee to fix its own quorum, WES 

Hasan Baza BAHIB v, Hasan ALI Sanrs, 5 L. W, 419; 

(1917) M. W. N. 389 - 528 


COMPANIES ACT (VI or 1882), S. 61—Joint stock 
company or friendly society with limited liability in 
liquidution — Rules of company—Paid-up calls, set- 
off of, against debt due by member—Company, rights 
and liabilities of. 

A member of a joint stock company or friendly 
society with limited liability which is under liquida- 
tion, is not entitled to set off paid-up calls or calls to be 
paid-up against a debt due by him to the company. 
aud thus give himself a preforence over the other 
creditors of the company. 

The principle applies equally to a set-off claimed 
in Court as to an attempted appropriation by. way of. 
set-off out of Court. WI MYLAPORE PERMANENT BENE- 
vit FUND, Lrp. v. ARogiasawMi PILLAI 21M, B.T, 
233; 32 M, L. J. 628 233 
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COMPANIES ACT (VIL or 1913), S. 76 


Ss. 134 (4), 76—Conviction under s. 134 (4), 
reqgisites of —Default in submitting balance-sheet to 

Registrar, 
? Before an officer of a Limited Company cau be 
convicted under section 134 (4) of Act VIL of 1913 
for default in submitting to the Registrar of Com- 
panies the balance-sheet laid before the Company 
at a general meeting, in a case where no such 
general meeting was held, it is necessary in the first 
instance to show with reference to the provisions 
of section 76 of the Act that the officer was know- 
ingly a party to the default in holding the general 
meeting. © RAJ Kumar Kusari v. REGISTRAR OF 
Joint Stock Coupanies, BENGAL, 18 Cr. L, J, 326 2 

43 

Ss. 171, 282 — Liquidation — Execution after 

winding-up order without permission of Court, void- 
< able—Notice. 

Where a Company has gone into liquidation, a 
sale of the assets of the Company after the winding- 
up order in execution of a decree passed before the 
date of that order without the permission of the 
Court in accordance with the provisions of soction 
171 of the Companies Act is voidable at the instance 
of the: Liquidator, Want of knowledge of the 
winding-up order does not validate such a sale. PAT 
Busveo NARAIN SINGH v, UNITED INDIA BANK, LTD., 
2 P. 4.09.77; 1 P. L, W, 241 91 


S. 208 (3)—Winding-up, voluntary—Estra- 
ordinary resolution—Omission to state company’s 
inability to carry on business, effect of —Supervision 

- order—Appeal ~ Objection not rarsed in Court of first 

„instance. ga 3 
-Ifan irregularity in passing an extraordinary 
resolution, under section 203 (8) of the Companies 

Act, directing a Voluntary winding-up of the company, 

is discovered after the supervision order has been 

made, the order may be discharged on application to 
the Court-of Appeal, and the time for. making the 
appeal may, if necessary, be extended. 


The omission to state in an extraordinary 
resolution passed under section 203 (3) of the Com- 
panies Act that the company cannot by reason of its 
Jiabilities continue its business and that it is advisable 
to wiad up the same is a fatal defect. P RAM PAR- 
SHAD v. Union Bang, INDIA, 13 P. L. R. 1917 943 


COMPANY —Shares entrusted to manager for sale— 
Misrepreseniation by. manager— Winding-up—Share- 
. holder, liability of, to pay calls. 


Plaintiff owned a number of sharesin a certain 
Bank and entrusted them to the Managing Director 
of the “Bank for sale, It was part of the Bank’s 
business to sell shares for their customers, A few 
days afterwards the plaintiff was told by the manager 
that the shares had been sold and their price was 
credited to his account. Subsequently warrants for 
dividend on the shares were sent to the plaintiff, who 
signed them and returned them to the manager to be 
handed over to the purchaser of the shares. The 
Bank went into liquidation aud the plaintiff was 
placed on the list of contributories by the liquidator 
and he then discovered that the shares had never 
been sold so that his name still remained on the 
register of share-holders, „His claim to be removed 
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from the list was disallowed and he was compelled to 
pay a call made by the liquidator, He sued to 
recover the amount from the Bank on the ground of 
the neglect and misconduct of the Managing Director: 

Held, (1) that the plaintiff had notice that his 
name remained on the register after he thought the 
shares had been sold, inasmuch as the dividend 
warrant was sent to him; 

(2) that the direct consequence of the managers 
misrepresentation was that the plaintiff remained the 
owner of the shares in the Bank’s register and he 
was not, therefore, entitled to recover any damages. 
B NARrROTAM MORARJI GOKULDAS v., INDIAN SPECIE 
Bang, 19 Bom. L. R. 186 


CONFESSION— Admisstbility—Procedure, 

A Judge ought to decide the question of admissibili- 
ty of a confession first and then exclude the con- 
fession from the record, if it is infadmissible, and keep 
its terms from the assessors. 

“A confession, if inadmissible, would be inadmissible 
in its entirety. LB Nea Ba v. EMPEROR 767 


, proper use of —Evidence— Court, duty of. 
Where the circumstances of a case compel a 
Tribunal to reject all other evidence aid act only upon 
a confession, the confessiongmust be used literatim et 
verbatim, and due effect must be given to every 
statement contained therein, whether in favour of 
the accused or against him; that is to say, it is nota 
proper use of the confession, where itis the only 
evidence which a Tribunal is in a position to accept, 
to extract from it such portions as are adverse to 
the accused and support the charge and to supply the 
remaining essentials by drawing inferences, A JAGDEO 
v, EMPEROR, 15 A. L, J. 19 740 


CONSTRUCTION or DEED—Evidence of intention of 
parties, admissibility of. 

In construing the terms of a deed evidence of the 
intention of the parties thereto is inadmissible; the 
question is not what the parties may have intended, 
but what is the meaning of the words which they 
used. PC MANINDRA CHANDRA Vv. DURGA PRASHAD 
SINGH, 32 M. L. J. 559; 15 A, L. J. 432; 21 C. W. N. 
707; 1 P. L, W. 627 929 


CONSTRUCTION or DOCUMENT—Ambignuity-- 
Conduct of parties subsequent to execution of deed, 
whether admissible 627 


—Deed—Recitals, whether control operative part. 

A mere recital in a deed cannot cut down or 
abridge the clear and unambiguous words used in 
the operative part of the document itself. PAT 
Bagor Rira KUER v. Puran Manr, 1 P, L.J. 581 44 


- —Further charge, deed of—Simple moiy. 
decree 480 


717 











——_——-Kabuliyat—Ejusdem generis, scope of. 

Upon the construction of a kabuliyat in which it 
was stipulated that decrease or increase of jama 
shall not come into force for any reason (such as) 
inundation, drought, failure of crops, ete. : 

Held, (1) that the intention of the parties was that 
the rent shall not be decreased or increased for any 
reason, although reasons for the decrease alone 
were given; $ 
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12) that the principle of ejusdem generis did not 
apply inasmuch as ib applied only where there was 
no intention to the contrary in the context, and 
in this case the word “increase” was an indication of 
a contrary intention. C Sarat CHANDRA GHOSH V. 
ENTAH SHEIK 578 

s 





—Mortgage-deed, interpretation of—Interest in 

_ addition tu usufruct of mortgaged property—Clog on 
equity of redemption—-Deed executed by boy of tender 
years—Pardanashin lady. 

Where a mortgage-deed of 1881 relating to the 
Sitapur District ran as follows:—We (the mort- 

gors) have received the entire and full considera- 
tion of the mortgage and havé delivered possession 
over the mortgaged property subject to the condi- 
tions given below. Now we have no right, title or 
interest left except the, right to redeem the mort- 
gage. The first condition is that after thirty years, 
at the time of redemption we shall pay interest at 
the rate of Re, 1 per cent. per mensem, along with the 
principal. The" second is that we allow and give 
to the mortgagee whatever protitg he may realise 
from the said property after paying the land revenue. 
The third is that at ‘the time of redemption we shall 
have no claim against the smortgagee for wasilat 
(mesne profits):” 

Held, (1) that the intention of the mortgagee was 
to levy interest from the date of the mortgage 
at the time of the redemption, irrespective of the 
profits; 

(2) that notwithstanding the covenant as to 
payment of the said interest, the mortgagee was not 
entitled toit if the effect of the covenant was to 
render redemption practically impossible. 

Where a deed is executed by a boy of tender years 
or by ‘a pardanashin lady, the mere reading over 
of it is not sufficient; its language ought to be 
thoroughly” explained to the execu‘ants, “especially 
where it is extremely vague and ambiguous. O Mu- 
HANMAD ALI v. Ramzan ALI, 30. L. J. 746 454 
—Mortgage orcharge— Chit fund, memorandum 








" of articles of— Implied “covenant to pay 813 
—Mortgage—Redemption—Clog on equity of 
redemption 149 





—Sale of holding—Shamilat, 
© passes, 

. The question whether a particular transaction 
carries with it a share of the shamilat area is one of 
intention to be gathered from the terms of the 
deed and all the surrounding circumstances, includ- 
ing the subsequent conduct of ihe parties, and 
ordinarily a finding on a matter of this nature is to 
be treated asa finding of fact. P GULLU v. KHUDA 
BakusH Kuan 120 


CONTRACT—Time of-essence of contract in all res- 
} pects— Default. by vendee—Suit for specific por, 
formance 123 


CONTRACT ACT d or 1872),—Scope of Act. 
Although the Indian Contract Act purports to 
deal only “with certain paris of the law relating to 
contracts,” yet where it does treat with a subject 
in away ab variance with the law of England, it 
should be regarded as -exhaustive and binding 
on the Courts in India. N BALLABHDAS v, PAIKAJI, 
12 N. L. R. 177 915 


share in, whether 
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mn — Ss. 2, cr. (d), 40—Consideration, failure Sf 
—-Contract for personal service—Performancé b 
` third person, effect of 23 


——-— — §. l4- Penalty, relief against. 

A contract may contain provisions, some of them 
legitimate and valid, and others invalid and un- 
enforceable, but it does nob follow that a valid 
provision should not be given effect to because it 
is coupled with an invalid provision. M è RAJA oF 
COCHIN v. KIZHAYIL KOTHANATH, 82 M. L. J. 295; 
(1917; M. W. N. 249; 21 M. L. T. 282; 5 L. W. as 

5 
S. 19-—Misrepresentation—Due diligence— 

Landlord und tenant—Tenant renting house from 

distance—Landlora, duty of. 

Aman proposing to rent a houso ata long dis- 
tance from where he is residing is bound to trust to 
the landlord, and if the latter sends him a plan 
showing that the house contains a certain number 
of rooms, and the tenant, not requiring less than that 
number of rooms, agrees to take the house and sub- 
sequently discovers that the actual accommodation of 
the house is less than that shown in the plan, he is 
justified in repudiating the contract. 

The exception to section 19 of the Contract Act 
applies only to cases where the contracting party 
might, with due diligence, have discovered the mis- 
representation before he entered into the contract. 

A party to a contract who has been induced to 
enter into it by misrepresentation can repudiate the 
contract when the misrepresgentation comes to his 
knowledge. P ALLAH Bakusu Kuan v. R. Ð. 
Barrow, 43 P, W. R. 1917 500 


~ —- Ss. 23, 29— Contract opposed to public policy 
—Uncertainty—Agreement fo share earnings from 
certain ceremonies, enforceability of —Contracts made 
on same day, connection between— Presumption 
Defendant, Gayawal, agreed with plaintiff, an 
acharjya, that if the forn mer performed certain 
ceremonies without calling in the latter to assist, he 
would pay the latter a-certain share of his earnings 
from the performance of those ceremonies: 


Held, that the agreement was neither opposed fo 
public policy nor “void for ungertainiy and was 
enforceable at the instance of the plaintif. 

Where two contracts are mado on the same day, 
it may be presumed that there is some conneclion 
between them. PAT Baru Lan BARIK Gayawan v, 
Harmar Panpit, 1 P. L. J. 539 116 





S. 30C—Agreement by way of woyei—Suit to 
vecover money won on woger—Lottery, legality of— 
Lotteries Act (V of 1844). 

A lottery is a game of chanca in which the loss or 
gain of the prize is wholly dependent on the drawing 


‘of lots, 


A lottery is really a bet betwecn cach subscriber 
and the promoter, the subscriber betting tho price of 
his licket that he will win, the promoter betting the 
total subscription that he will not. 


There is no difference between “gaming” and 
“wagering” asuscd in the English Gaming Act and in 
the Indian Act XXI of 1848 and in the expression 
“by way of wager” used in the Indian Contract Act, 
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@Jf money won in a lottery is paid toa third 
person as agent for the winner, the taint would 
be purged by its passing into the hands 
of a person whois bound to account and the winner 
cau bring a suit for recovery of the money as from 
an agent. L B Maune San Ya ~v. INDIAN TELE- 
GRAPH ASSOCIATION CLUB, 9 BUR, F. T. 228 566 


— Ss. 37, 88— Transfer of Property Act (1V or 
1832), Ss. 88, 84—Offer of performance —Tender— 
Payment. into Court, whether recessary—Liability 
to pay interest .295 


877 


—— — Ss, 39, 64-- “Party rescinding a voidable con- 
tract,” meaning of. 

A person who puts an end to a contract under 
section 39 of the Contract Act, is “the party rescinding 
avoidable contract” for the purposes of section 64 
of the Act. N BALLABUDAS v. Parkas, 12 N. L. R. 
177 915 


—— — Ss. 40, 2, cr, (d)— Consideration, failure of 
— Contract jor personal service—Performance by third 
person, effect of. 

Defondant agreed to pay Rs. 6 per mensem to 
plaintiff for life in consideration of the latter 
having the former trained in the art of singing and 
dancing at his own cost. It was found that plaintiff’s 
sister, and not plaintiff himself, had rendered those 
services for defendant: 


Held, that the contract was one for personal service 
said to be rendered by plaintiff and as plaintiff him- 
self had done nothing for defendant, there was no 
consideration for the contract and defendant coald 
not be held liable to pay anything under the agree- 








— S. 39, applicability of, to mortgages 


ment to plaintiff. PAT Bacuuu Ram v. CuUNDER 
‘Tawal¥ ; 230 
2 S. 62—Rescission of contract, mode of-—Burden 





of proof —Damayges. . 

A contract need not be rescinded by an express 

‘ agreement to that effect; if the parties make a new 

and independent agreement concerning the same 

matter, the latter may bə construed to discharge the 

former, when the terms of the latter are so incon- 

sistent with thosesof the former that they cannot 
stand together. 

Where a contract is rescinded for its breach, the 
onus of justifying the rescission is on the party 
rescinding who should show that it was rightly 
terminated by reason of the other party having acted 
contrary to its terms and conditions. C RAGHOUMULI, 
v. Lucumonpas, 20 O. W. N. 708 278 


— S. 64—“Party rescinding a voidable con- 
tract”, meaniag of 915 





———-—- Ss 65, 73-- Breach of promise of marriage— 
Damages, suit for 771 
— SS. 73, 65—Breach of promise of marriage— 
Damages, suit for—Muhammadan Law. 
Undor the Mulammadan Law in a suit for breach 
by the father ofa girl of his promiso to give the 
girl in marriage, the promisee cannot recover the 
damages peculiar to an action for breach of promise 
of marriage under the English Law, 
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CONTRACT ACT—contd, k 

Under section 73 of the Contract Act, however, the 
promisese is entitled to receive compensation for any, 
loss or damage caused to him by the breach or which 
the parties knew when they made the contract to be 
likely to result from the breach of it. Under section, 


65 he is also entitled to the return of money, orna- ` 


ments, clothes, etc., given by him as consideration for 
the promise or compensation in respect thereof a3 on’ 
a failure of consideration, B ABDUL Razak. 
Mauomep Houser, 19 Box. L. R. 164 771 


— 5, 73—Under-brokerage agreement, rescission 
of, before termination of brokerage contract—Damages, 
measure of. : 

Where a contract is expressly made dependent for 
its continuance on the subsistence of. another inde- 
pendent contract, the termination of the latter 
contract by consent of the parties even before 
the time fixed therein operates to dissolve the depen- 
dent contract, provided that the determination was 
real and not merely colourable. The Court will look 
behind the mere form through whith the parties 
might have gone and give effect to the substance 
of the transaction. 

A claim for damages for alleged wrongful rescis- 
sion of the dependent, contract will lie only for 
loss occasioned prior to the determination of the 
contract on which it was made to depend. 

Tn the case of an anticipatory breach of contract, 
damages are to be estimated with reference to what 
would have been the position of the party wronged 
if the contract had been duly performed. C RAGHU- 
MULI..v, LUCHMONDAS, 20 0. W.N. 703 278 


= = S$, 74—Mortgag2—Interest, rate of, penal— 
Stipulation as to compound interest, vaiility of— 
Penalty. p 
A mortgage-deed provided that interest should be 
payable at 14 annas 6 pies per cent. per mensem’ on 
the amount secured and that ifthe interest was 
not paid atthe end of every six months, the unpaid 
interest should be added tothe principal and the 
aggregate would then carry interest atthe rate of 
Re. 1 per cent. per mensem: 7 
Held, that the provision as to compound interest 
was nota penalty, but the provision to increase the 
rate of interest from 14 annas to Re. 1 per cent, per 
mensem was a penalty and could not be enforced.® 
A Jwats Ram v. Bucur RAM 533 











— §.74—Scope of Act—Harnest-money”, what 
is—Deposit by purchaser, forfeiture of—Hquitable 
principles, 
in every case governed by the Contract Act, 

where a deposit is made by a purchaser with the 

vendor as part payment in advance of the purchase- 
money, subject to a stipulation that it shall bə for- 
feited if the purchaser shall make default, section 

74 of the Act applies and gives the Courta discre- 

tion to deal with the question of forfeiture on 


equitable principles. $ 


To come within the principles applicable 69 
earusst-monsy, howoyor, sack a d2posit mash bo 
something paid over at the tim of entaring upou 
the bargain, and those principles cannot rightly bə 
applied to any future payment to ba mis wibe 
ths contract. i 
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- The origin and nature of earnest-money ‘discussed 
and explained. N BALLABHDAS v. PAIKAJI, 12 N. D. 
~R. 177 915 
aioe eaaa S GL me Goods purchased, non-receipt oj— 

Damages, measure of. 

When a purchaser does not receive from the seller 
the goods purchased by him he is only entitled, 
by way of damages, to the amount of interest on the 
purchase-money paid by him, O ABDUL RAZZAQ v. 
AGENT, B. N.-W. RAILWAY, 3 O. L. J. 737 404 - 
a aeiae S, 124—Damages to vendor—-Compensation, 

action for—Limitation 18 


—~-——~ Ss. 151, 152--Carriage by railway—Loas of 
goods—Vis major —Liability of Railway Company 
Burden of proof—Negligence, liability for, when 
negligené act followed by abnormal nha 

—~——— §. 151—Raiway, position of— Bailee — 
Damages, amount of—Omission to declare value, 


effect of | h 143 | 





— Ss. 204, 205, 73-—~Agency, termination of—~ 
Death of co-agent—Conduct of parties—Under-broker- 
age agreement, *rescission of, before termination of 
brokerage contract—Damages, measure of. 

Where two or more agents are employed for a 
business, the death of one of them does not ipso 
facto terminate the agency. The contract of 
agency terminates only so far as the deceased is 
concerned, but not as roads the surviving agents. 

Defendant and one J., deceased, members of an 
undivided Hindu family, “entered into an agreement 
with S. and Co., dated 81st May 1911, to act as 
brokers for the salo and purchase of sugar for a 
period of five years, or such other period as might be 
mutually agreed upon, unless sooner determined by 
three months’ notice on either side, The agreement 

` provided inter alia that the brokers could employ 

under-brokers ab their discretion and that the 
under-brokers should be under the control of S. & 
Co. On 8th June 3911 the brokers entered into an 
agreement with the plaintiffs, by which the latter 
were apppinted to act as under-brokers. This 
contract was expressly made dependent only on the 
subsistence of the original brokerage contract. One 
of the material -conditions,of the under-brokerage 
agreement was that the under-brokers should not 
act as under-brokers to any other firm or firms. 
On 27th April 1912 J. died. On 12th October 
1912 ‘the defendant terminated the under-brokerage 
agreement by a notice to the plaintiffs, alleging 
that the plaintiffs acted also for other firms. On 
2nd December 1912 defendant and S. and Co, by 
mutual consent, cancelled their agreement of 8rd 
May 1911, substitating another in its stead. Plaint- 
iffs brought the present suit for wrongful rescission of 
the under-brokerage contract claiming damages on 
the basis of a five years’ agreement: 

Held, (1) that, both on the general law of agency 
and onthe principles of Hindu Law, the agency of 
defendant did not terminate on J.’s death; 

(2) that it was competent for S. & Go. and the 
defendant to vary their original contract; 

(3) that the andér-brokerage agreement came to 
an end,on the torminition of the broker: age contract 
on 2nd December 1912; 


GENERAL INDEK. 


` partners have by their conduct 
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(4) that plaintiffscould not rely onthethree months 
notice stipulated for in the brokerage contract, as 
that was intended only for the benefit and pro- 
tection of the contracting parties thereunder; 

(5) that plaintiffs were entitled to damages for 
rescission of their contract from the dato of rescission, 
i. e., from }2th August 1912, to 2nd December 1912, 
and not for a term of five years from 31st May or 8th 
June 1911. © RAGHUMULIL v. LUCHMONDAS, 20 C. 
W, N. 738 278 


=- — §. 253 (10)— Partnership — Dissolution — 

Death of partner—Hindu Law — Joint family. 

Where two or more agents are employed for a 
business, ihe death of one of them does not ipso 
facto terminate the agency. ‘J he contract of agency 
terminates only so far as the deceased is concerned, 
but not as regards the surviving agents. 

Section 253, clause 10, of the Contract Act, which 
provides for the dissolution of a partnership on the 
death of a partner, must be read as qualified by 
the introductory words “in the absence of any 


` contract to the contrary.” 


The clause has no applicability where the 
corfliinned the 
partnership notwithstanding the death of one of 
them, in which case a ‘contract to the contrary’ may 
well be inferred. 

The case of jojnt ownership in a trading business, 
created throngh the operation of Hindu Law, 
between the members of an undivided Hindu family, 
does not stand on precisely the same footing as 
that of an ordinary partnership arising ont of 
contract. To such a case section 253 (10) of the 
- Contract Acb does not apply. The rights and | 
Habilities of snch co-partners cannot he determined 
by exclusive reference to the Indian Contract Act, 
but must also be considered with regard to the 
general roles of Hindu Law, according to which the 
death of ons of the co-parceners does 1 not dissolve a 
family partnership. C RAGHUMULL ©, LucnMonpas, 
£0 C. W. N. 708 278 

— Ss. 254, 11—Partnership—-Minor partner, 

position of 111 


CONTRIBUTION, right of, among joint tortfeasors— 

Decree for contribution. 

. Persons against whom damases are awarded 
for committing a civil injary have no right of con- 
tribution between themselves, if they did not believe 
that they had bona fide claims of right to act in 
the manner in which they did act and which gave 
rise to the claim for damages. 

The genera] rule is that there is no contribution 
between joint tortifeasors, but the right of con- 
tribution exists as an exception to the general rule 
where the parties’ become joint tortfeasors by in- 
ference of law only. C Rasmot Aur v. ASAR Att 

140 
‘CO-OPERATIVE SOCIETIES ACT (IT or 1912), 8.19 

—Civil Procedure Code (Act V of 1908), s.60 (b)— 

Musical instruments, whether ‘industrial implements’ 

or ‘artisan’s tools,’ 

- Musical instruments are not ‘industrial implements 
or machinery,’ within the meaning of section 19 of the 
Co-operative Societies Act, and they do not come 
within any other part of the category of articles 
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ferred to in that section. Nor are they exempt 
from attachment, under the provisions of section 60 
(b) of the Civil Procedure Code, as artisan’s tools. U B 
Maune THA U v. Maune Hra, U. B. R. (1916) II, 133 
414 
. COPYRIGHT ACT (III or 1914), S. 7 (a) - Criminal 
' Procedure Code (Act V of 1898), ss. 177, 179—Com- 
plainant, loss to, whether essential ingredient of 
offence—Jurisdiction. 

The offence described in section 7 ʻa) of the Copy- 
right Act is complete as soon as the book infringing 
the copyright work is: printed, “and it does not 
depend for its completion upon the ensuing of any 
consequence, such as is contemplated by section 179, 
Criminal Procedure Code. 

The accused were charged with the infringement 
of copyright, in a book of which the complainant was 
the author, by printing it for sale at Lahore without 
his permission: 

Held, that the Lahore Court alone had jurisdiction 
under section 177, Criminal Procedure Code, to 
enquire into and try the offence. P KALI Dass v. 
Karamu Cuanp, 28 P. R 1916 Cr. 737 


CO-SHARER, collection of rents by—Suit by other co- 
sharers to share in collections, maintainability of. 

A co-sharer who is not a lambardir is under 
no obligation towards the other co-sharers to 
collect the village rents, and if the amount collected 
by him does not exceed his own share of the 
rents, the other co-sharers cannot compel him to 
surrender any portion of it, O KALKA SINGH v, Rar 
Jwana Prasan, 19 O. C. 326 89 


COURT FEES ACT (VII or 1870), S. 7 (1V) (f)— 
Suits Valuation Act (VH of 1887), s. 8— Administra- 
tion suit by creditor, 

An administration suit by a creditor is an action 
for an account within the meaning of section 7 (IV) 
(f) of the Court Fees Act. 

In such a suit, the plaintiff is entitled to place his 
own valuation on the relief claimed, for the purposes 
of Court-fees, which valuation is identical with the 
valuation for purposes of jurisdiction under section 8 
of the Suits Valuation Act. C Sast BHUSHAN Rose 
v. MANINDRA CHANDRA, Z4 C., L. J. 448; 21 0. W, N. 
310 835 


.CRIMINAL PROCEDURE CODE (Act V or 1898}, 
S. 4 (h)—Complaint, ‘committal sheet’ issued by 
Superintendent, Salt Revenue Department, whether 
amounts to. . 

A “committal sheet” signed by a Superintendent of 
the Salt Department and sent toa Magistrate, setting 
ont the date and particulars of an offence under the 
Salt Act, the names of the accused persons, and the 
names of the witnesses, and containing a definite 
request to the Magistrate to summon the witnesses 
and try the accused for the offence set out in the 
sheet, is a complaint within the meaning of section 
4 (h) of the Criminal Procedure Code. PAT Puasu 
SAHUR. EMPEROR, 1 P. L. J. 692; 18 Cr. L, J. 265 750 

-~ S. 35 (1)—Sentences in different trials, con- 
current running of, order for, whether legal. 

A Court is not competent to direct that sentences 
passed in different trials on an accused person for two 

„8r more offences do run concurrently; such direction 

can only be given under -section 36 (1), Criminal Pro- 





INDIAN CASKS. 


"A. 828; 18 Cr. L. J. 803 


-122, Criminal Procedure Code GC 
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cedure Code, when such sentences have been passed at 
one trial C Kamat MANDAL v. EMPEROR, 24 C. L. 
J. 54; 20 C. W. N. 1300; 18 Cr. L. J. 410 970 


—— — 8. 107, applicability of— Person preparing to 
enforce claim through armed servant, whether can be 
bound down. . 
Section 107 of -the Criminal Procedure Code is 

applicable to a man who asserts a claim, and keeping 


“himself in the background makes preparations for 


the enforcoment of that claim through a servant 
who is continuously armed. PAT BALA Lat MAHTON 
v. EMPEROR, 1 P. L. J. 361; 18 Cr. L. J. 874 758 


- — Ss. 110, 167—Applicabitity of s. 167 to pro- 

ceedings under s. 110, Penal Code (Act XLV of 

1860), s. 225-B—Hseape from lawful custody. 

Section 167 of the Criminal Procedure Code applies 
to proceedings under Chapter KIW and not to those 
ander section 110, and, therefore, a second class 
Magistrate has no power to remand an accused to 
custody against whom proceedings under section 110 
are instituted. 7 

The Police instituted proceedings under section 150 
of the Criminal Procedure Code against accused 
and producing him before a second class Magistrate 
obtained an order of* remand for his production 
before a first class Magistrate. On the day of hearing 
the accused, while on his way to Court, escaped 
from custody, but was subsequently arrested and 
charged under section 225-B of the Penal Code: 


Held, that as the second class Magistrnte had no 
power to remand accused to custody under section 
167 of the Criminal Procedure Code, his subsequent 
escape was notan offence under section 225-B of 
the Penal Code. Wi In re BUBBARAYA Cuerry, 89 
963 


——~- — Ss. 118,:122—Sureties for gocd behaviour 
fitness of — Magistrate, jurisdiction of. 

Sureties offered for good behaviour should not be 
rejected except after judicial inquiry; the Magistrate 
should himself decide, after holding an inquiry, 
a3 to the fitness of the proposed sureties and he can- 
not call upon other persons to exercise the functions 
which are entrusted by law to him alone. 

Where each of several persons bound down 
under section 118, Criminal Procedure Code, offers* 
two sureties, the fitness of each of the sureties must 
be- separately determined, a general order without 
investigation of the circumstances of each of the 
sureties is not contemplated by law. 

The fact that the sureties do not show that they 
have sufficient control over the accused person bound 
down under section 118, Criminal Procedure Code, 
is not a valid ground for their rejection under section 
RAYAN KHAN v. 
Emperor, 210. L J. 5l; 29 C., W.N. 1133; 43 O. 1024; 
16 Cr. L. J. 408 968 
— Ss 131, 137—Public nuisance--Omission to 

take evidence —Order made absolute on mere personal 

knowledge cf Magistrate, legality of. 

It is not open toa Magistrate to make an order, 
under section 131 of the Criminal Procedure Code, 
absolute without complying with the provisions of 
section 137 of the Code. The provisions of the latter 
section are mandatory and it is not within the 

. 
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province or jurisdiction of a Magistrate to disregard 
the obligations which the Act imposes upon him. PAT 
BALBHADRA PRASAD v. EMPEROR, 1 P. L, W. 292; 18 
Cr. L. J, 448 1008 


Ss. 188, 135, 140-—Conditional order of Magis- 
trate, reference of, to Jury—Order absolute on Jury's 
decision—Subsequent revocation of order, whether 
ultra vires—Recommendation of Jury directing per- 
formance of acts by parties, whether contract between 
parties—Specific performance — Damages — Specific 
Relief Act (I of 1877), s. 12—Breach of direction— 
Remedy of party. 


The recommendation of a Jury made under section 
189, Criminal Procedure Code, directing the parties 
to a dispute to perform certain acts which has been 
adopted by the Magistrate, can only be enforced in 
mannér providéd forin clause 2 of the section, and 
cannot be specifically enforced in a Civil Court on the 
basis of a contract between the parties, nor will a 
suit for compensation lie for breach of the order. 

The report of the Jury to the Magistrate does not 
constitute a contract between the parties in the 
absence of eviderfce of a separate agreement entered 
into between the parties themselves. 





An order of a Magistrate rescinding an order abso- 
Inte previously made under section 139 is nob ultra 
vires and cannot be called in question in a Civil 
Court. 


The defendant applied to a Magistrate for removal 
of the embankment of a tank constructed by the 
plaintiff, on the ground that it obstructed the passage 
of the village water and endangered the houses in 
the village. The Magistrate made a conditional 
order directing the removal and it was referred to a 
Jury under section 138, Criminal Procedure Code. 
The Jury proposed that the water of the village 
should be allowed to flow out through the tank, that 
the banks of the tank on the north amd south 
should be cut and that each party should con- 
struct sluices on each bank of the tank. They also 
recommended that each party should deposit Rs. 400 
with one of themselves to ensure the carrying out of 
the direction, which was accepted by the parties 
through their representatives. The Magistrate adopted 
this report and made the conditional order absolute, 
Subsequently, on inspection of the spot, the Magistrate 
thought the making of a culvert unnecessary and 
directed the refund of the money to the parties, 
Plaintiff, however, made the culvert in the meantime 
in pursuance of the original order. He now sned 
defendant for specific performance of the contract to 
construct the sluice or for damages in the alternative: 

Held, (1) that the report of the Jury did not 
amount to a contract between the parties and could 
not be made the basis of an action in the Civil Court 
for specific performance or damages; 


(2) that the order of the Magistrate directing refund 
of the deposit was not ultra vires and could not be 
questioned in a Civil Court; 

(3) thatthe order absolute under section 139 (1), 
Criminal Procedure Code, could only be enforced in 
the manner provided in clause (2) of section 108. 
PAT BEONARAIN TEWARI v, SAKHI OHAND Sanz, 18 
CR. DL. T.3053 e 417 


“GENERAL INDEX. 
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~———— Ou. XII, Ss. 144, 145—Order not specifying 
section — Irregularity, material. 

An order purporting to be under Chapter XII ofthe 
Criminal Procedure Code should specify the section 
under which it is passed and it shonld not be left for 
speculation by the Court of Appeal or Revision as to 
whether it was under section 144 or section 145. W 
SREENIVASA AYYANGAR v, RANGANATHAM CONETTIAR, 
18 Cr. L, J. 295 327 
— —— Bs. 145, 146—Attachment of math— Moveable 

property fuund in math, whether can be attached, 

In a proceeding under section 145 of the Criminal 
Procedure Code, a Magistrate ordered a math to be 
attached under clause (4) of the section and directed 
a Police Officer to take charge of it. The latter 
accordingly attached the math and also six eattle 
found therein. The Magistrate finally ordered the 
attachment of the math under section 146, Criminal 
Procedure Code: 

Heid, that the attachment of the cattle by the 
Police Officer was legal, inasmuch as they could not 
be released or made over to any of the parties until 
his right to the math was finally determined by a 
competent Court. PAT Buarat Das v. BAM OHARITAR 
Das, 1 P. L. J. 356; 18 Cr. L. J. 287 319 


S. 145—Onmission to add person as party to 
proceeding —Jurisdiction, absence of —Magistrate, duty 
of, to hear parties. 

No Magistrate has any right to debara subject 
from exercising his right of andience given to him by 
Statute, 

Clanse (4) of section 145 of the Criminal Pro. 
cedure Code throws upon the Magistrate conducting 
an enquiry under that section, the obligation to hear 
parties and whether there is documentary evidence 
before him or not, the section expressly gives to the 
parties a right of being heard. 

The failure of a Magistrate to add a particular 
person as a party to proceedings under section 145 of 
the Criminal Procedure Code does not involve an 
absence of jurisdiction in the Magistrate to hear the 
parties and arrive at a detormination as to which of 
the parties is entitled to possession of the land in 
dispute. PAT JATAN SINGH v. DUKHIA Sinan, 1P. 
L. W. 214; 18 Or. L. J. 322 434 
Ss. 145 (1) (4), 489—Possession for more 

than two months during which opposite party restrain- 

ed by injunction, effect of— Evidence, sufficiency of— 

High Court—Revision. 

Ina proceeding under section 145, Criminal Pro- 
cedure Code, a party who entered into pos- 
session more than two months next before the date 
of the preliminary order under the section and 
retained such possession by virtue of an order under 
section 144, Criminal Procedure Code, direoting his 
opponent to abstain from entering upon the land in 
question, should be declared to be entitled to posses- 
sion thereof until evicted in dne course of law, as the 
period during which the injunction was in force 
against his opponent cannot be excluded. 

The High Courtin revision of a proceeding under 
section 145, Criminal Procedure Code, ought not 
to enter into the question of the sufficiency of 
evidence in support of a finding arrived at bye the 
lower Court. © SRINATA Roy 7, PROBHAT UHANDRA, 
18 Cr. L, J. 301 333 
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2 S. 146—~Altachment of disputed property with- 
out evidence—Adjournment to enable parties to 
- present their case before Magistrale, whether can be 
allowed— Magistrate, duty of. 
. Where proceedings under section 146, Criminal 
Procedure Code, were drawn up against two parties, 
who were required to ‘produce evidence in support 
of their respective cases on a certain date on which 
date both parties applied for time, and one of them, 
on account of the notice being served upon him only 
two days before the date fixed for hearing, could not 
even file his written statement, and the Magistrate 
proceeded to deal with the ease, and for want of 
evidence, being unable to ‘satisfy himself as to 
who was entitled to possession, attached the property 
under section 146, Criminal Procedure Code: 

Held, that the Magistrate, in the exercise of his 
discretion, ought to have allowed further time, and 
acceded to the application of the parties to grant 
them a reasonable adjournment in order to enable 
them to present their case before him. PAT In re 
MANRAKHAN SINGH, 1 P. L, W. 56; 18 Cr. L. J. 418 973 


——-—- 8. 164—Confession, retracted, value of. 

A voluntar} confession, though retracted, is 
admissible in evidence not only against the accused 
but may also be treated as evidence against his 
whole case. PAT Gusa Masur v. EMPEROR, 2 P, L, 
J. 80; 18 Cr. L, J. 445 1005 


—— — Ss. 167, 110—Applicability of section 167 to 
proceedings under section 110 963 


— Bs. 177, 179—Complainant, loss to, whether 
essential ingredient of offence—Jnrisdiction 737 
————— Ss. 190 (1), 191—Complaint by Municipalit 
whether cognizable under section 190 (a), Criminal 
Procedure Code. 
A prosecution by a Municipality for an offence 





under the Bengal Municipal Act started on the com.” 


plaint of one of its servants is initiated ander sectio 
190 (1) (a), and not under section 190 (1) (c), of the 
Criminal Procedure Code and the procedure prescribed 
under section 191-does not apply to it. PAT BALDEO 
„LALL v, EMPEROR, 18 Or, L. J. 278 305 


——-— Ss. 190 (1), 587-—Magistrate, cogniz 

offence by— Prosecuting Inspector, report of Rardin, 

over evidence already recorded to newly added accused 

—Ivregularity--Objection, when to be taken, 

During the trial of an accused for theft the Pro- 
secuting Inspector reported that a prima facie case of 
receiving stolen goocs was made out against two 
other persons and asked that they might be added as 
peer a TA Gonda accordingly and the 
evidence already recorded was read 
aie ad over to the new 

Held, (1) that there was n 
procedure adopted by the M 
the proceedings against the two acensed 
by the Magistrate on taking i ola ae 
AE a tena S cognizance of the facts 

(2)-that reading over the evidence to th 
was an irregularity curable under section 687 of tho 
Criminal Procedure Code, unless objection was tak 
at once or immediately afte t T 


r the preced 
A  Gurap Rar v, EMPEROR, 18 or L, 3.495 ee 


othing irregular in the 
agistrate, inasmuch ag 
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S. 195—Civil Procedure Code (Act V of 1908), 
s. 115— Assistant Collector transferred to other Sub- 
Division, whether competent to give sanction to prose- 
cute in case tried in former Sub-Division—Jurisdic- 
tion—Revision. 

An Assistant Collector in charge of a Sub-Division, 
although transferred to another Sub-Division is yet 
the same Court for the purpose of giving sanction for 
prosecution in respect of an offence committed during 
the trial of a rent suit tried by him while in charge 
of that Division. 

Where a Judge refuses to try “other issues” which 
he is competent to try, he declines to exercise 
jurisdiction vested in him by law. A DALIP SINGH 
v. NAWAL, 15 A L. J. 161; 18 Cr. L. J. 308 335 


Ss. 195, 476 -Penal Code (Act XLV of 1860), 
8. 211—Sanction te prosecute—A ppeal Court, proper 
—District Magistrate, appeal against order of, whe- 
ther lies to Sessions Judge— Order, form of. 

An appeal against an order of a District Magis- 
trate granting or refusing sanction under section 195, 
Criminal Procedure Code, to prosecute for an offence 
under section 211, Penal Code, lies éo the Sessions 
Court, and not tothe Chief Court, and the Sessions 
Judge has power to revoké or grant the sanction. 

An order granting sanction to prosecute should 
clearly be an order either under section 195 or under 
sec'ion 476, Criminal Procedure Code. A Magis- 
trate passing such an order should not mix up the 
two sections but choosing either the one or the 
other, should follow closely the procedure laid down 
in the section adopted. P Jiwan Mat v, BALI Ram, 
11 P. R. 1917 Cr; 10 P. W. R. 1917 Cry 18 OR. h. J. 
298 3 330 
Ss. 155, 476—Sanction to prosecule—District 

Judge, power of, to convert proceedings under s. 195 

into proceedings under s. 416. 

A District Judge has power to convert proceedings 
to obtain or to revoke sanction, refused or granted in 
a lowor Court under section 195 of the Criminal 
Procedure Code, into proceedings under section 476 
PAT AMBICA Prasan v, EMPEROR, | P. L, J. 607; 18 
Cr L. J. 300 332 


S. 195—Sanction, grant of— Death of peti- 
tioner, effect of— Prosecution, continuance of. 

A sanction for prosecution given by a Court under 
section 195 of the Criminal Procedure Code, 1898, is 
not a personal privilege granted toa petitioner but 
a decision that the case is one suitable for magisterial 
investigation and, therefore, asanction for prosecution 
does not lapse on the death of the person who 
obtained it. A BERARI v. Kure, 15 A. L.J. 269: 
18 Cr. L., J. 334 446 


S. 195—Sanction to prosecute—Legal evi. 
dence, determination on — Order bared on Police report, 
legality of. 

An order g.anting sanction under seccion 195, 
Criminal Precedure Code, should be based cn legal 
evidence and not merely ona Police report, 

Petitioner preferred a complaint before œ 
Magistrate against the respondent and his wife charg- 
ing them with criminal breach of trust in respect 
of somo jewels entrusted to them ata marricge. 
The Magistrate examined the complainant and sus- 
pecting the case to be false referred it to the Peliçe 
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for investigation and report. The Polico reported 
that the case was entirely false. An application was 
then made by the respondent to prusecute petitioner 
for an offence under section 21], and after notice to 
the petitioner, the Magistrate granted the sanction 
without holding any enquiry or examining witnesses: 

Held, that the materials before the Magistrate 
were not legal evidence on which sanction could be 
granted under section 195, Criminal Procedure Code, 

Quzre.-Whether an appeal lies under ‘clause 15 
of the Letters Patent against an order of the High 
Oourt under section 195, Criminal Procedure Code. 
Wi Baru v. Baru, 39 M, 768; 18 Or, L. J. 434 994 


S. 195—Sanction to proseculte—Letter from 


Sub-Inspector of Police io Magistrate, whether applica- ` 


tion—Correspondence between Magistrate and Police 

—Irregularity. i 

Petitioner in his.evidence before a Magistrate 
denied the fact of his examination by the Police. 
Thereupon a Sub-Inspector of Police wrote a letter 
to the Magistrate praying for sanction to prosecute 
petitioner for giving false evidence. A correspond- 
ence took place between the Magistrate and the 
Police, and notices was issued to the petitioner who 
filed a counter-petition, This counter-petition was 
algo sent by the Magistrabe to the Police for remarks, 
and on the receipt of the latter the Magistrate grant- 
ed the sanction asked for by the Police: 


Held, (1) that the letter of the Sub-Inspector to 
the Magistrate was an application within the meaning 
of section 195 of the Criminal Procedure Code; 

(2) (Seshagiri Atyar, J., (dissenting) thatthe Magis- 
trate did not in any way act wrongly in referring to 
the Police records and in granting the sanction. 

Per Seshagiri Aiyar, J—Sauctioning a prosecution 
for an offence is a judicial act, and the party to whose 
prejudice itis done must be previously heard and a 
judgment formed upon legal evidence.. 

The Magistrate in this case committed serious 
irregularities which prejudiced the accused, and his 
order granting sanction was, therefore, bad. M 
An ve NATARAJA PATHAN, 18 OR. L. J. 277 309 


prosecute, principles 
functions of —Evi- 





8. 195—Sanction to 
determining—Appellate Court, 
dence —Order, form of. F 
A Court granting sanction under section 195, 

Criminal Procedure Code, should have regard to 
certain rules of prudence in exercising its discretion 
under the section. They are: (t) chances of con- 
viction boing remote if the prosecution is initiated, 
(2) the prosecution not being required in the interest 
of justice, being aimed at harassing an opponent, (3) 
the moral turpitude being slight, though there may be 
chances of conviction, (4) the granting of sanction 
leading to an abuse of the administration of criminal 
justice. In such cases, sanction should not be 
granted. 

The order granting sanction should express no 
definite pronouncements or conclusions on. the 
matter to be enquired into that may prejudice the 
accused, but the Court should apply its mind fally 
to the materials placed before it. 

A Court, in considering on application under 
section 195, is not confined to the document or state- 
ment in respect of which sanction is asked or to the 
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evidence already on record, but may tako additiona 
evidence to determine its action. bd 


A Court hearing an appeal against an order passed 
under the section must decide whether the order is 
correct and consider whether the order is one which 
it would itself have passed under the circumstances, 
M PALANIAPPA CHETTIAR v. RaMASWAMI CHETTIAR, 
4L. W.61 5; 20 M. L. T, 557; 32 M. L. J. 54; 18 Cr. L, 
J. 289 321 


S. 195 (7)—Sanction to prosecute~Small 
Cause Court—District Judge, power of—“That is to 
say”, explanation of —“Original jurisdiction”, mean- 
ing of. 


A District Judge has no power to grant sanction 
to prosecute under section 209 of the Indian Penal 
Code in respect of a case instituted in a Small 
Cause Court and with regard to which sanction has 
already been refused by the Small Cause Court 
Judge. 


The words “that is to say” in snb-clause (c) of 
clause (7) of section 195 of the Code of Criminal 
Procedure indicate not that a supplementary pro- 
vision is to be found in clause (c, bpt merely an 
explanation of the words “to which appeals ordinarily 
lie.” 

The words “original jurisdiction” in clause (7) (e) 
of section 195 mean “original jurisdiction over the 
class to which the cage in question belongs.” PAT 
SUKHDEO SINGH «~. District MAGISTRATE OF 
MUZAFFARPUR, 2 P. L. J. 1,18 Cr. L. J. 370 754 


——— § 200—Penal Code (Act XLV of 1860), sce- 
tion 497—Adultery—Doxortion by wife for one 
year—Divorce—Complaint, dismissal of—Proce- 
dure 433 


Ss. 200, 587— Failure to examine complaint. 

ant ~ Irregularity. ` 
The failure of a Magistrate to examine a coni. 
plainant on oath under section 200 of the Criminal 
Procedure Code before issuing process is an irregu- 
larity, but unless it is shown that the accused has in 
any way been prejudiced by the irregularity, it 
would be covered by section &37 and a conviction: 
would not be set aside merely on the ground of such 
irregularity. PAT PHAGU MAHU v. EMPEROR, lP. L, 
J. 592; 18 UR. L. J. 366 750 


S. 222 (2)—Misappropriation cr theft, difer- 
ent charges of, of specific articles and of aygregate 
value of other tlems—Misjoinder of charges. 

Where accused was charged on three different 
counts with the theft or misappropriation of specific 
articles committed at different times and with the 
misappropriation of the aggregate of ten items of 
money: k 2R 

Held, that the trial was vitiated by a misjoinder 
of charges and should be set aside C ASBAFULLA 
SARKAR v. Euperog, 18 Cr. L. J. 310 422 
5. 226 730 
—— — Ss, 283, 239, 537—Joint iria of several €- 

cused for giving false evidence, validity of. 


A definite rule of law, such as that onacted by section 
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233 of the Criminal Procedure Code, cannot be “dis- 
regaled to accelerate or facilitate the disposal of a 
case against several offenders. 


Section 239 of the Criminal Procedure Code does 
not permit the joint trial of different offences com- 
mitted by different persons in pursuance of a con- 
spiracy, but only where their acts form part of the 
same transaction. 


The joint trial of several witnesses to the same 
transaction for giving false evidence is not merely an 
irregularity which can be cured, but an illegality 
which cannot be condoned by any assent of the 
accused, and is fatal to the trial N GUNWANT v 
Emreror, 18 N. L. R. 35; 18 Cr. L. J. 839 723 


Ss. 234, 289—Joint trial—Misjoinder of 
charges—‘Transaction’, meaning of—Penal Code (Act 
XLV of 1860), ss. 420, 467, 472, 109, 

Section 234 of the Criminal Procedure Code applies 
to the cage of one accused person only. 





The word “transaction”, as used in section 249, 
Criminal Procedure Code, means “carrying through”, 
and suggests not necessarily proximity in time so 
much as contjnuity of action aud purpose. 

Five persons D., L., H., T. and K. were convicted in 
a joint trial of the following offences respectively: 
| D.of (1) forgery under section 467, Indian Penal 
Code, (2) counterfeiting seals under section 472, 
Indian Penal Code, and (8Y three offences of cheating 
committed on the 18th, 20th, and 21st of the same 
month. 


I. of (1) abetment of the forgery aforesaid, and 
(2) the offences of cheating aforesaid. : 

H. and,T. of (1) abetment of the forgery, and (2) 
abetment of the offences of cheating. 

K. of (1) the. forgery, and (2) abetment of the 
offences of cheating. Pipis DONS 

It was found that D. alone was concerned in counter- 
feiting the seals, and that the rest of the accused 
joined him subsequently in a conspiracy to cheat, 
ard forged certain receipts: 


Held, (1) that the forgery and the cheating were 
.committed in the same transaction, and, therefore, 
all five aceused could be tried jointly for those offences 
under. the provisions of section 239 of the Criminal 
Procedure Code; 


~ 2) that the offence of counterfeiting seals was nob 
committed in the same transaction, and, therefore, 
the trial of that-offence along with the other offences 
rendered the whole trial illegal P ‘Tuner v. 


Emperor, 17 P, R. 1917 Cr; 11 P, W. R. 1917 Or: 18 
Cr, L. J. 282 314 


S. 289—“Transaction,” meaning of. 

The word “transaction,” as used in section 239, 
Criminal Procedure Code, means “carrying through,” 
and suggests not necessarily proximity in time so 
much as continuity of action and purpose. P Tutsi 
v. EMPEROR, 17 P, R, 1917 Cr; 11 P, W. R. 1917 Cr; 
18 Cr L, J, 282 314 


Ss, 250, 476—Bringing false charye—Magis- 
trate, compelency of, to award compensalion and in 
addition io direct prosecution under s. 211, Penal 
Code, 
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A Magistrate before whom a false charge is brought 
is competent to order compensation to be paid to 
the acensed and also to direct the prosecution of 
the complainant under section 476 of the Criminal 
Procedure Code, 


Cbite: dictum, per Hayward, J.C. (Fawcett, A. J. 
C., dissenting).—1t appears open to question whethera. 
Magistrate exercises a wise discretion in awarding 
compensation under section 250, Criminal Procedure 
Code, and at the same time directing a prosecution 
of the complainant under section 476 of the same 
Code. S ALLAH Bux v. Emperor, 10 S. L. R, 162; 
18 Cr. L. J. 414 meS 974 
Ss. 259, 403—Complainant, absenco of, on 
day of hearing—Discharge--Complaint, second, 
whether can be entertained 32 


Ss. 269 (8), 410, 428,.para. 2, 226, 271— 
Accused charged at “same trial” with offences some 
of which are triable by Jury and some by Judge—‘At 
the same trial’, meaning of—Appeal, whether lies— 
Sessions Judge, duty of —Charge alteration in. 


In a Sessions case a Sessions Judge should, before 
he begins the trial, scrutinise the préliminary regis- 
ter and see for himself, whether alterations or 
additions should be made to the charge under section 
226 of the Code of Criminal Procedure, before the 
accused is called upon to plead to the charge under 
section 271 of the Code of Criminal Procedure. 


The words “same trial” in section 269, sub-section 
(8), of the Criminal Procedure Code cannot be read 
as taking away the right of appeal given by section 
410. The section uses the words in a distributive 
sense. i 





Per Napier, J—The word ‘trial’ in section 269 of 
the Criminal Procedure Code has two meanings. In 
a case where a person is tried bya Jury and there is 
also another charge tried by the Judge, the right of 
appeal from the judgment of the Sessions Judge is 
retained inspite of the use of the words ‘same trial’ in 


that section. WI KARUPPA GouNDEN ~v, EMPEROR, 
18 Or. L. J, 346 730 
—— S. 271 730 


~ — Ss. 297, 537— Charge to Jury—Misdirection 
non-direction, whether amounts lo. 


Non-direction merely is nob misdirection, and those 
who allege misdirection must show that something 
wrong was said, or that somcthing was said which 
would make wrong that which was left to be under- 
stood. © FATEH Cuanp v. EMPEROR, 24 C. L, J. 
400; 21 0. W. N. 33; 18 OR. L. J, 885 ` 945 


——— 5), 339—Pardon, conditional, forfeiture of— 
Withdrawal, whether necessary, before trial—Plea of 
bar—Accused, right of. ` . 


Where an approver has forfeited the conditional 
pardon tendered to him and is ordered to be tried for 
the offence inrespect of which the pardon was ten- 
dered, thero is no necessity of withdrawing the 
pardon, and such withdrawal is of no effect. The 
accused is at liberty to plead his pardonas a bar to 
his trial. A Kutant v. EMPEROR, 16 A. L. J. 120; 18 
OR. L. J. dét é 1004 
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S. 340—Upper Burma Couris Manual, para. 
$95 —Accused, right of, to be defended by Pleader— 
Magistrate, power of, to permit a person to appear for 
accused—Diseretion, exercise of. 

Every Magistrate has a discretion to permit a 
person, including a Pleader not otherwise authorised 
to practise im his Court, to appear for a person 
accused before the Court. This discretion, however, 
should be exercised judicially, and permission should 
be given only in cases in which the Magistrate or 
the presiding officer considers that it is for the 
interest -of the accused that it should be given. 
UB Inre W. Cauocrerpy, U. B. R. (1916) IIT 121; 
13 Or. L. F. 345 729 
Ss. 362, 537—Evidence, recording of, in the 

form of indirect narration — Irregularity. 

Where in a case falling under section 362, Cri- 
minal Procedure Code, the Magistrate . recorded the 
evidence in the fofm of an indirect narration: 

Held, that it was an irregularity covered by sec- 
tion 537 and did not vitiate the trial, where no 
failure of justice was occasioned thereby. M In re 
Guunan Cranp, 18 On. L. J. 336 448 
Ss 367, 24, 439— Appeal — Judgment of Ap- 

pellate Court affirming conviction, form of. 

A judgment of an Appellate Court affirming a con- 
viction by the lower Court need not re-state or state 
in different words the evidence or the conclusions at 
which the Court of first instance has arrived, but it 
must contain sufficient materials to enable the High 
Court, in revision, to come toa decision upon the 
points arising in the case. 

Where a Sessions J udge dismissod an appeal pre- 
ferred by thirteen accused (save and except in respect 
of one of the appellants), all of whom were convicted 
by tho Magistrate under section 147 and section 
342 and- some also under section 352 and six 
wiso under section 458, Indian Penal Code, the 
High Court set aside the appellate judgmént’ and 
directed the re-hearing of the appeal-by the same 
Sessions Judge, on the ground that though the High 
Court were convinced that the Sessions Judge had 
given the hearing of the appeal his full consideration 
and must have taken very considerable care with re- 
gard to the case against each of the accused, yet he 
did not give sufficient materials in his judgment to 

eenable the High Court to come to a decision upon the 

points that arose in the case. © Axninpra RAJ- 
BANSHI v, Emperor, 20 C. W. N. 1296; 18 Cx. L. J. os 

6 
m S, 369—Review `of judgment by Sessions 

Court, whether competent. 

Under section 369 of the Criminal Procedure Coda 
a Sessions Court is not competent to review its own 
order. P OFFICIAL RECEIVER, KARACHI v, GANGA 
BAM-SHANKAR Das, 25 P, R. 1916 Or; 18 Cr. L. J. 382 

444 

8. 3886—Transfer of Property Act (IV of 

1882), s. 69—-Sale of mortgaged property, private— 

Surplus payable to mortgagor, whether ‘moveable 

property’ —Trust—Distress by Criminal Court, 

liability for—Crown debt, priority of, over private 
aluchment. 

Surplus proceeds remaining wilh a mortgagee for 
payment to the mortgayor, atter the appropriations 
and payments specified in paragraph 4 of section 69 of 

Ş the Transfer of Fropeity Act, are ‘moveable property’ 











GENERAL INDEX. 


1045 


CRIMINAL PROCEDURE CODE —contd, 


within the meaning of section 386, Criminal Piw- 
cedure Code. 

Such surplus is not a debt but money held in trust 
by the mortgagee for the mortgagor notwithstanding 
that it has been mixed up with the mortgagee’s 
private money, 

The words ‘held by him in trust’ in the earlier part 
of section 69, paragraph 4, Transfer of Property 
Act, attach also to the last sentence therein relating 
to the payment of the residue. 

The money is liable to distraint under section 3&6 
Criminal Procedure Code. 

A warrant of distress issued by a Criminal Court 
takes precedence of a civil writ, even though the fine, 
if levied, does not go to the coffers of the Crown but 
is payable to a private party. M Picuu VADHIAR 
v. SECRETARY or STATE, (1917) M. W. N. 20; 21 M. 
L. T. 71; 5 L, W. 664; 18 OR. L, J, 426 986 
S. 403 ~ Building house without sanction— 

Trial—Acquittal -- Re- trial, whether nllowahle— 

Continuing offence 436 
—— — Bs, 403, 259— Compluinant, absence of, on day 

of hearing—Discharge—-Complaint, second, whether 

can be entertained. 

Where an accused has already been “discharged 
under section 259 of the Criminal Procedure Code, a 
Magistrate has jurisdiction to entertain a second com- 
plaint against him based on the same facts. PAT 
Bizoo SINGH v. Emperor, 2 P, L. J. 34; 18 Cr. L. J. 
286 328 
— Ss. 403, Expr, 488, 494, 485— Withdrawal of 

complaint—Discharge—Comoplaint, second, whether 

barred— 

There is nothing in law against the entertainment 
of asecond complaint on the same facts on which 
a person has already been discharged, inasmuch as 
a discharge is not equivalent to an acquittal. But 
unless very strong grounds are shown, e.g., new facts 
are discovered which were nob within the knowledge 
of the prosecution when the first charge was 
brought, a person who has once been discharged 

ought not to be harassed again on the same charge. 
M Inve MALAYIL Korraytt Koyassan Kurry, 18 Cr. 
L.J. 29 441 
—— —Ss. 408, 412, 562—Appeal from conviction 
without sentence, whether lies—Appeal, right ef, 
where accused convicted on his %plea of guilty but no 
sentence passed. 

There is no Jaw which precludes an appeal from w 
conviction without a sentence. 

Subject to the law of limitation, a convict is 
entitled to prefer his appeal, even after the expiry of 
the term for which he has been bound down to keep 
the peace. 

Where an accused person has been convicted on 
the strength of his own plea by a Magistrate of the 
first class and is released under the provisions of 
section 562 of the Criminal Procedure Code, his right 
of appeal is absolutely barred inasmuch as no 
sentence is passed upon him. P HAYATA v. EMPEROR, 
20 P. R. 1917 Cr; 18 P. W. R. 1917 Cr; 18 Cr. L. J. 
401 961 
—— — 8. 410—Accused charged at “same trial” 

with offenees some of which are triable by Jury 

and some by Judge—Appeul, whether lies 738 
— 5, 428, PARA, 2 730 
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5. 4238—KEnhuncement of sentence—Sessions 

Court, power of. 

Where there aro two separate convictions under 
sections 147 and 325 of the Indian Penal Code, 
with separate sentences attached, a Sessions Judge 
on appeal setting aside the sentence under section 
325 has no power to enhance the sentence under 
section 147, vide section 423, Criminal Procedure 





Code. P MANGAL SINGH v. EMPEROR, 31.P. R. 
1917 Cr; 18 Or L J. 372 756 
— S. 424—Appellate Court, judgment of, 
affirming conviction, form of 326 





Ss. 435, 489-—District Magistrate, power of 
revision of, exercise of 

District Magistrates should not place difficulties 
in the way of persons entitled to appeal by calling 
for proceedings and taking action uponthem within 
the period allowed for appeal. U B Laxanaw v. 
Emperor, U. B.R. (1916) 1, 124; 18 OR. L, J. 855 739 
—————_ Ss. 435 (8), 145— High Courts Act (24 & 25 

Vict. c. 104), s. 15 — Proceedings under Chapter XII 

of Griminal Procedure Code— High Court, powers of, 

revision of. 

By section 435, clause (3), of the Criminal Proce- 
dure Code, proceedings under Chapter XII of the 
Code are not proceedings within the meaning of that 
section, and a High Court has, therefore, no power 
either under that section or under section 15 of the 
Indian High Courts Act, 1861, to send for them in 
revision. A MUTSADDI Lat v, Tarir, 18 Cr. L. J. 
416 978 
Ss. 488, 489-—Acquitial, judgment of—RKe- 

vision— High Court, powers of —Recommendation by 

District Magistrate—ZJurisdiction, 

The High Court has jurisdiction to interfere with 
can acquittal by way of revision in a proper caso, 
either upon the application of a private individual or 
on a reference to it under section 438, Criminal Pro- 
cedure Code. 

Where the District Magistrate referred a case to 
the High Court under section 438, Criminal Procedure 
Code, for setting. aside the order of acquittal passed 
by the trying Magistrate, on the grounds that the 
trying Magistrate had taken a grossly biased and 
distorted view of the case and his judgment showed 
that “he did not honestly and impartially apply his 
mind to the actual evidence before him”: 

Held, that the High Court ought not to interfere 
in revision unless it satisfied itself that the opinion 
of the District Magistrate wasa correct one; and 
as it could not do so without practically hearing 
the case as an appeal, it ought not to interfere 
unless the case was brought before it under the pro- 
visions of section 417, Criminal Procedure Code. 
C Hrisni KEsH MANDAL V. ABADHAUT MANDAL, 21 
C. W. N. 250; 18 Cr. L. J. 309 421 
S. 4839—Revision—Findings of fact of lower 

Appellate Court, value of —Practice—Pleas in defence, 

inconsistent, whether can be allowed—Benefit of 

doubt, 

It is the ‘practice of the Allahabad High Court, 
unless very strong grounds for an opposite course can 
be found, to accept the findings of the lower Appellate 
Court and not of the Court of first instance as the 
facts of the case. 

Where an accused has set up a plea of alibi in his 
defence, he cannot afterwards be allowed to put 
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forward an entirely inconsistent plea If, however, 
it is established that the case for the prosecution 
cannot be believed and there are elements of doubt 
in it, the accused must be given the benefit of the 
doubt. A RAGHUBAR DAYAL v, EMPEROR, 18 On, L. 
J. 435 995 
—— — S, 489—Revision—High Court, interference 
by, with findings of fact. 

Per Beachcroft, J.—A High Conrt has power in 
revision to enter into questions of fact, bat such 
power should be sparingly exercised. A High Court 
ought only to interfere in revision with findings of 
fact when it is demonstrated very clearly that they 
are wrong. © Duni. CHAND DALAL v. EMPEROR, 18 
OR. L. J. 437 997 

S. 439-—-Revision—High Court, power of, 

A High Court has an unfettered discretion under 
section 439 of the Criminal Procedure Code to pass 
whatever orders seem toit*to bes required in the 
interests of justice. M In re MALAYIL Korrayin 
Koyassan KUTIS, 18 Cr, L. J. 329 Adl ` 
— Ss. 476, 250—Bringing false churge—Magis- 
trate, competency of, to award compensation and 
in addition to direct prosecution under section 21), 
Penal Code. . 974 
— S. 476—Civil Procedure Code (Act V of 

1908), s. 70—Collector acting us Revenue Court 

under s. 70—False statement made before Collector- 

Sanction to prosecute--Revision--High Court, power . 

of—Penal Code (Act XLF of 1860), s. 198. 

A Collector or his subordinate actingin pursuance 
of the powers conferred upon him by section 70 of 
the Civil Procedure Code isa Revenue Court and as 
such has power under section 476 of the Criminal 
Procedure Code to order the prosecution of a person 
makmg false statements before him. The High 
Court will not in revision interfere with such 
otder.. A ASHARFI LAL v, EMPEROR, 14 A. li, J. 
1077; 18 Gr. Li J. 807 419 

= S. 476--Court, whether bound to take action 
immediately after conclusion of case —Delay, effect of 

—Deposition of witness recorded by Committing 

Magistrate transferred to Sessions record, effect of — 

Jurisdiction. 

‘here is nothing in section 476 which requires the 
Court to take action, if at all, immediately after the 
conclusion of the case in which the offences are said 
tohave been committed or within any fixed timo? 
thereafter. i 

The evidence of a witness taken before the Gom- 
mitting Magistrate, which is read ont as evidence in 
the Sessions Court, is brought under the notice of 
that Court in the course of a judicial proceeding 
within the meaning of section 476, Criminal Pro- 
cedure Code, and the Sessions Judge is competent to 
make an order for the prosecution of the witness for 
giving false evidence. P ATTAR SINGH v. EMPEROR, 
29 P. R. 1916 Cr.; 18 Cr. L. J. 837 721 
~ S. 476—District Magistrate, jurisdiction of, to 

order prosecution on letter of Police Officer—Order, 

when should be made—Penal Code (Act XLV of 

1860), ss. 192, 193, 211. 

A District Magistrate has no jurisdiction to take 
action under section 476, Criminal Procedure Code, 
in respect of an offence which is brought to his 
notice by a Police Officer, and. not in the course of a 
judicial proceeding. 
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Ordinarily an order under section 476 should be 
made during or on or shortly after the conclusion 


of the procecdings. L B Maunc Ba Hra v. Ex- 
PEROR, 18 Cr. L. J. 381 443 
Ss. 476, 195—Penal Code (Act XLV of 


e “1560), S. 211—Sanction to prosecute—Appeal— 
Court, proper --District Magistrate, appeal against 
order of, whether lies to Sessions Judge—Order, 
form of 3 

Ss, 476, 195-—-Sanction to prosecute—Dis- 

trict Judge, power of, to convert proceedings under 

section 195 into proceedings under section meee 

S. 488— Maintenance, application for, main- 

lainability of, after rejection of similar application on 

same allegations, 

No second enquiry is.competent into allegations 
which have already heeh once enquired into and 
adjudicated upon by a competent Court. 

Plaintiff applied for maintenance under section 488, 
Criminal Procedure Code, in 1914, alleging cruelty as 
an excuse for not living with her husband. The 
application was dismissed on the gronnd that she had 
failed to prove the alleged cruelty. She then brought 
afresh application for maintenance on the same 
allegations: 

Held, that the allegations having once been en- 
quired into and adjudicated upon by a competent 
Court, the application must be dismissed. P SADR- 
UD-DIN v, MUSAHIB KHANAM, 24 P. R. 1916 Cr; 18 
Cr. L. J. 326 438 

S. 491 (b)— Writ, issue of—High Court, juris- 
diction of. 








Writs under section 491l, Criminal Pro- 
cedure Cođe, are not granted to persons 
convicted or in execution under legal process, 


including persons in execution of a legal sentence, 
after conviction or indictment in the usual 
course, They are not granted where their effect 
would be to review the judgment of one of the 
superior Courts, which might have been reviewed on 
a writ of error or where they would falsify the record 
of a Court which shows jurisdiction on the face of it. 
Quzre——Whether the High Court has jurisdiction 
to interfere under section 491, Criminal Procedure 
Code, with a judgment passed in its Original Criminal 
Jurisdiction in accordance with a verdict of guilty 
returned by the Jury on the ground of discovery of 
irregulartities after verdict C In the matter of 
BONOMALLY Gurra, 21 C. W. N. 167; 18 Cr. L. J. p 
S. s09— Medical witness, evidence of—Exr- 
amination of medical witness in Sessions Court, 
necessity of, if evidence appears deficient or requires 
eoplanatién or elucidation. 

The statement of a medical witness, taken and 
attested by a Magistrate in the presence of the 
accused, is admissible as evidence in the Sessions 
Court, although the medical witness is not himself 
called. It ought, therefore, to Le recorded with the 
utmost care and accuracy. 

Such evidence should be carefully scrutinized by 
the Sessions Judge and if itappears that the deposi- 
tion is essentially deficient or requires further ex- 
planation or elucidation, the Judge should summon 
and examine the witness. O Buaratv. EMPEROR, 

“400. C. 61; 18 Cr. Lied, 380 764 





GENERAL INDEX. 


` 


1047 


CRIMINAL PROCEDURE CODE -~ conid, 





. 
Cu. XLII[—Penal Code (Act XLV of 1860), 

33 426, 447 charges wnder—Acquitial of accused- 

Order awarding possession of property to complainant 

till determination by Civil Court, legality of-—Juris- 

diction. 

The accused were tried for cutting and removing 
bamboos from the complainant’s bamboo clump 
under sections 447 and 426, Indian Penal Code, and 
were acquitted. The Magistrate also ordered thatin 
order to avoid ‘breach of the peace’, the complainant 
was to retain the clump till ousted by a Civil Court: 

Held, that the order was illegal. C Rapua KANTA 
Guin, v. Kartice Guin, 20 C. W. N. 1305 18 Cr. L. J. 
442 1002 
S. 528—Transfer of criminal case—Sub-Di- 

visional Magistrate, refusal of—District Magistrate, 

power of. 

The fact that a Sub-Divisional Magistrate has 
refased to transfer a case at the request of a party 
does not preclude a District Magistrate from making 
an order of transfer on his own initiative. The 
distinction drawn between orders passed by a 
District Magistrate suo motu and orders passed on 
petitions by parties is without foundation. M 
SANTHAPPA SETHURAM v, GoOVINDASWAMY KANDIYAR, 
5L W. 60]; 21 M. L. T. 281; 18 Cr, L. J. 385 447 
S. 537, whether applies to case reviewed 
under clause 26 of the Letters Patent (Calcutta) 

943 
5. 587—Common intention of assemlly— 

Charge, omission in. 

Where there is ample evidence of the common 
intention of an assembly, the mere omission to 
mention ib in the charge is cnrable under section 
E37 of the Criminal Procedure Code PAT Lacnno 
SINGH v. EMPEROR, 18 Cr. L. J. 382 766 
~——~——— Ss. 537, R62— Evidence, recording of, in the 

form of irdirect narration — Irregularity 448 
Ss. 537,190 (1'—Magistrate, cognizance of 

offence by—Prosecuting Inspector, report of— Reading 

over evidence already recorded to newly added accused 

—Ivregularity—Objeclion, when to be taken. 

During the trial of an accused for theft the Pro- 
secuting Inspector reported that a prima facie case of 
receiving stolen goods was made out against two 
other persons and asked that they’ might be added as 
accused. The Magistrate ordered accordingly and the 
evidence already recorded was read over to the new 
accused: 

Held (1) that there was nothing irregular in the 
procedure adopted by the Magistrate, inasmuch as 
the proceedings against the two accused were started 
by the Magistrate on taking cognizance of the facts 
in a Police report; 

(2) that reading over the evidence to the accused 
was an irregulaiity curable under section 637 of the 
Criminal Procedure Code, unless objection was taken 
ab once or immediately after the procedure adopted. 
A GUuLAB Rat r, EMPEROR, 18 Or. L. J. 425 985 


S. 537 (a), (b)— Sanction, want of, whether 
curable, 

Want of sanction to the institution of proceediugs, 
when such sanction is necessary, is a defect fatal to, 
any proceedings instituted without such sanction, 

Want of sanction is curable, if it can be cured at all, 
only under section 537 (b) of the Code of Criming| 
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Procedure; section 537 (a) has no application to sach 
cases. L B Nea Po CHEIN v. EMPEROR, 9 Bur. L. 
T. 217; 18 Or. L. J. 357 741 
- S. 562—Accused—Convicied on plea of guilty 

—Appeal, whether lies. - : 

Where an accused person has been convicted on 
the strength of his own plea by a Magistrate of the 
first class and is released under the provisions of 
section 562 of the Criminal Procedure Code, his right 
of appeal is absolutely barred inasmuch as no 
sentence is passed upon him. P HAYATA v. EM- 
peror, ZO P, R. 1917 Cr; 18 P. W. R. 1917 Cr; 18 Cr. 
L, J. 401 961 
CRIMINAL TRIAL — Jury Procedure — Irregu- 

larities, discovery of, after conclusion of trisl—Remedy 

—Juror, communication with, pending trial—Preju- 

dice—Practice. 

Where irregularities are discovered after the con- 
clusion of a trial, pointing to a miscarriage of 
justice, the proper course for the aggrieved party is 
to carry the matter to the Crown for remedy. 

Itis undesirable that jurymen should have com- 
munications with strangers upon the subject of a pend- 
ing trial, but the fact that a Juryman on his way to 
the Court house or to the waiting room is addressed 
by a stranger some remarks on the case to which he 
does not reply, cannot have the effect of invalidating 
the trial. 

The mere presence of a Police Officer near the 
Jury room during the jurymen’s deliberations will 
not render the trial invalid, unless itis proved that 
the Police Officer spoke to the jurymen about the 
. case or interfered in their deliberations. 

It is not desirable 
stationed anywhere or in any position in which he can 
hear the deliberations of the jurymen. 

There is nothing wrong in the Clerk of the Crown 
being sent to the jury-room during their deliberations 
to ascertain from the jurors if they require further 
assistance from Court, especially in complicated cases 
where verdict has to be given on a number of 
charges, , 

Per Sanderson, C. J.—A juryman would be ill-ad- 
vised to communicate, except to his fellow-jurymen, 
what happened in the jury-room and it will be 
dangerous for a Court to rely upon anything except 
the verdict of the Jury. © In the matter of Boxow- 
ALLY Guerra, 21 0. W. N. 167; 18 Or. L. 5.311 423 
CUSTOM—Riyht to receive malikana on transfer of 

house —Proof—Maliks of Mauza Garhwa—Pleadings 

and proof, variance between. 

There is n> custom in Mauz1 .Garhwa whereby the 
maliks in that village are entitled to realise malikana 
at 25 per cent. of the consideration money in 
every case in which a house in that village is sold. 

Where the maliks claimed malikana at the rate 
of 26 per cent. and the defendants admitted that it 
was payable at the rate of 2 per cent.: 

Held, that the admission of the defendants did 
not relieve the plaintiffs from the burden of proving 
the custom as alleged by them, and that on failure 
of such proof their suit must be dismissed. PAT 
AMAR DAYAL SINGH v. BISHUN CHAND SAHU 158 
s- ADOPTION of sister's son—Hindu Jats of 

Mauza Shehna, Tahsil and District Ludhiana— 

Riwaj-i-am, entry in, construction of. 4 

Among Hindn Jats of Mawa Shehna, Tehsil and 
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CUSTOM—contd, 


District Ludhiana, the adoption of a sister’s son is 
not valid by custom. 

The riwaj-t-am of a certain Tahsil contained the 
following entry: “Most of the Hindu Jats say that if 
there ‘were no near collaterals a man must adopt one 
of his own géi, and cannot take a danghter’s or a 
sister’s son.” It alsocontained a statement to the 
effect that although daughters’ and sisters’ sons had 
been adopted by some Jats, there was no established 
custom recognising the validity of such adoptions 
and that the better view was that only near collaterals 
could and-should be adopted: 

Held, that the entry could not be constraed as 
supporting the validity of the adoption of a sister’s 
son, inasmuch as it contained no definite statement 
in favour of the custom and was unsuppcrted by ' 
instanc:s. P Bistan SINGH v, KISANI, 29 P. R, 
1917 j : . 636 
—~-——-ALIENATION—Legal necessity — Proof — 

Bond executed by all surviving members of family— 

Presumption. . 

Where all the surviying male members of a family 
join in raising a loan for a particular purpose, there 
is a strong presumption that the whole of the amount 
so raised was required fgrthat purpose, 2 

Where a long time has elapsed after the execution 
ofa bond by allthe surviving male members of a 
family, there is a strong presumption that the bond- 


„debt was incurred for legal necessity, P JIWNA V 


Narav, 17 P. W. R. 1917 586 
—— EVIDENCE-—Wajib-ul-arz, entry in, value 
-of 


wajib-ul-arz may be taken as‘ 
evidence. of custom, © lLAGHHAMAN v. SATROHAN 
SINGH, 19 O C. 363 . 67 
- —MUHAMMADAN LAW—Maintenance of 
widow—Kharadis of Jullundur city, 

Kharadis of Julinndur City are in the matters of 
succession and maintenance of widows governed by 
the custom of agricultural tribes and not by the 
Muhammadan Law. A. step-son is, therefore, bound 
to maintain his step-mother ont of the estate of his 


An eniry in a 





deceased father. P GHULAM MUHAMMAD v, pE 
597 
PRIMOGENITURE —Proof—Evidence— Pre- 





sumption. Pp 

One of the tests in cases where the custom of 
primogeniture is set up is whether the right of 
the eldest son was challenged in the Courts and 
whether the litigation invariably ended in a com- 
promise under which the younger sons obtained a 
mere grant by way of maintenance which was 
far lesk than what they would have been entitled 
to under the ordinary Jaw. PAT BALYADRU Samant 
SINGH v. BIMBADHAR Roy, 1 P. L. J. 509 343 
— —~- SU CCESSION—Collaterals-~Khanadamad— 

Muhammadan Jats, Jhang  District—Riwaj-i-am, 

value of entries in—Burden of proof. 

Among Muhammadan Jats of the Jhang District, a 
daughter married to a collateral, who takes up his 
abode in the father-in-law’s house arid is known as 
khanadamad, has aright to her father’s inheritance 
tothe exclusion of collaterals. 

A riwaj.i-am is a public record prepared by a 
public officer in discharge of his daties and under 
Government rules, and isadmissible in evidence to 


’ 


prove the facts therein entered, Subject to rebnitnl, e 


x 
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CUSTOM—coneld. 


Statements in a riwaj-i-am asto the existence of 
a custom form astrong piece of evidence in support 
of the custom, which it lies upon the party denying 
the custom torebut. P C Bra v. Annan DITTA, 12 
P. W. R. 1917; 21 M. L. T. 310; 32 M. D. J. 615; 19 


Bom. L. R. 858 354 
m a SUCCESSION — Females, exclusion ove 


Serampore Raj 


DECREE, ex parte, suit to set aside, when lice — Fraud 

Proof. 

A judgment-debtor against whom an ex parte 
decree has been passed cannot get it set aside by a 
separate suit merely on the ground that the pro- 
visions of Order V, rule 27, were not complied with. 

In order to set aside an ew parte decreo it must be 
shown that by‘a deception practised upon the Court 
it was prevented from arriving af a true appreciation 
of the merits of the’casc. PAT MEGHA KUER v, 
Dro Narain Rar, 1 P. L. W, 246 207 


DEFENCE ~Alibi—Burden of proof. 

Where it is common ground betweon the proseci- 
tion and the dofence that a crime has been committed 
and the accused spts up an alibi, the burden is on 
him to get rid of the evidence for the prosecution 
which identifies him witle the commission of the 
crime; but when it is not common ground between the 
proseention and the defence, it is a misdirection on the 
part of the Magistrate to treat the defence as a mere 
question of alibi. A TAPESHRI PRASAD v, EMPFROR, 15 
A. L. J. 127; 18 Ce L. J. 317 429 
ENGINE-DRIVER, duty of —Care, amount of, required. 

The driver of an engine about to cross at midnight 
an unfenced level-crossing laid across a public high- 
way should exercise the greatest amount of care. B 
ABDUL LATIF SHAIK -HUSSEIN v. PAULING & Co, LTD., 
19 Box. L. R. 167 773 
EVIDENCE —Butwara papers, admissibility of —Suit 

for declaration of title and recovery of possession. 

Butwara papers are admissible in evidence against 
parties to the butwara proceedings to rebut the 
presumption raised by the Record of Rights. PAT 
SRI Ans Das v. Jucat Pat LALL 205 


, circumstantial, when sufficient to justify con- 
viction, 

Circumstantial ovidence, in order tu justify con“ 
viction, must be exhaustive and exclude the possibi- 
lity of guilt of any other person or must point con- 
clusively to the complicity of the accused, 

But this dictum must be interpreted in a reasonable 
way. Thus “exhaustive” must not be taken to mean 
that every incident short of the actual commission of 
the offence must be proved by positive evidence, and 
“possibility” must not be treated as signifying 
“physical possibility” but a high degree of probability, 
that is, so high a degree of probability that a prudent 
man, considering all the facts and realising that the 
life or liberty of the accnsed person depends upon 
the decision, feels justified in holding that the accused 
committed the crime. P THAKAR Das v. EMPEROR, 
32 P. R. 1916 Or. 759 


Facts establishing guilt, nature cf. 
Per Walsh, J—Facts to establish guilt ought to 
. carry conviction. A TAPESHRI PRASAD v. EMPEROR, 
16 A. L, J. 127; 18 Cy. L. J. 317 429 
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EVIDENCE ACT (I or 1872), S. 18—Batwara khasra 
map, admissibility of, in evidence. 

A batwara khasra map brought into existence in 
pursuance of a partition effected under the Partition 
of Estates Act, 1876, by a Collector, is a document 
of title admissible in evidence under section 13 of 
the Evidence Act. PAT Asounya PRAsAD SINGH v, 
KAMAL NARAIN SINGIT 491 


———— Ss. 14, 15—Documents written and attested 
by accused doubled in other cases—Evidence, ad- 
missibility of --Penal Code (dct XLY of 1860), s. 193. 
Section 15 of the Evidence Act must be read as 

subject to section 14 so far as evidence of knowledge 

and intention is concerned. 

In the trial of an accused person for giving false 
evidence in respect of an alleged forged document, 
evidence of the opinions of other Judges on other 
documents written or attested by the accused in 
suits and proceedings to which he was not a party, is 
not admissible to prove his intention and knowledge. 
N GUNWANT v, Emperor, 13 N. L. R. 35 723 


— 8. 32 (2)—Admission of execution recorded 
in registration endorsement, valuc of 605 


~ — 8. 25—Parad rewaj bhaoli prepared at 
Survey Settlement, admissibility of—-Presumption 
— Evidence 176 
— S, 68—Attestation of document—Proof. 
Section 68 of the Evidenco Act is imperative. So 
long as there isa witness alive and subject to the 
process of the Court, no document which requires 
to be attested can be usod in evidenco until one 
such witness has been called. The fact, that when 
called, he will prove hostile, does not excuse the 
plaintiff of this duty. PAT TULA SINGH v. Goran 
Sines, 1 P. L J. 369 604 


— Ss. 68, 69—Morigage—Attestation — Execution 

— Proof. 

By sections 68 and 69 of the Evidence Act it was 
intended to be laid down that if the provisions of the 
sections as to proof of a document by law required 
to be attested were complied with, the document, 
in the absence of evidence to the contrary, must be 
considered proved. A Rax Dm v. Munna Lan, 14 
A. L, J. 1041; 39 A 109 175 
— S. 68—Mfortgage-deed —Execution—Attesta- 

tion—Evidence—Presumption. ; 

Where in the case of a mortgage-deed purporting 
to be attested by several witnesses itis proved that 
all the attesting witnesses are dead, and that the 
signature of one of the attesting witnesses is in the 
handwriting of that witness, and that the signature 
which purports to be that of the mortgagor is the 
signatare of the mortgagor, the mortgage must be 
held, in the absence of any rebutting evidence, to bo 
sufficiently proved. A Sais DAYAL v, Saco GRULAN, 
15 A. L. J. 164 694 
- — 8s. GR, 69—Norigage-deed—Ezeceution—-Evi- 

dence of atestation—Presumption. 

Where it is proved that all the attesting witnesses 
of a mortgage-deed are dead, that the attestation 
of two of them is in their handwriting and that the 
signature of the person executing the deed isin the 
handwriting of that person, there is a presumption 
of the due execution of the deed which it lies upon 
the other side to rebut, A Urram SINGIT v. HUKAM 
SINGH, 15 A. L. J. 167; 39 A. 112 651 
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—~g- — 69, 82 (2)—Mortgage —Signature of executant, 
; proof of—Registration Act (XFI of 1908), ss 58, 
: GN 2)—Admission of etecuiion recorded in registration 
endorsement, valne of. 

| Section 69 of the Evidence Act requires proof that 
the signature of the executant is in his hand-writing 
but this fact may be proved indirectly by a con- 
temporaneous admission of execution made by the 
executant or by other relovant facts, such as his 
subsequent conduct, just as well as by the evidence 
of a witness who directly swears to his signature. 
Sach an admission recorded by ‘the Sub Registrar in 
his registration endorsement can be accepted in 
evidence as proof of execution. 

. Where a Sub-Registrar is dead the cndorsement 
made by him under section 58 of the Registration 
Act can be read under section 32 (2) of the Mvidence 
Act, as his statement, it being an entry made by 
him in the discharge of his professional duty. 
The desirability of the amendment ef the Registra- 
tion Act pointed out © AJUDHIA Prasan ù. 
JAGANKATH Baxusn Sinen, 20 0. C. 18 605 


Ss. 50, 114 — Recorder -of confession, aehether 
to be examined. 

Section 80 of the Evidence Act providos that a 
confession by any prisoner or by any aceused, taken 
in accordancé with law and purporting to be signed 
by the examining Magistrate, shall be presumed to 
Wate been sa mado. 


ed'as a witness 
18 Cr. L. J. 445 


GA 


PAT GUJA Madsur'v, EMPEROR, 

< 1005 

= §s. 8!, 90-——Fard Rissa Kashi Baghat, rerti: 
died topy of, admissibility of. 

~A certified copy of fard hissa Kashi Baghat, a docu- 

ment drawn up at ‘the first Regular Settloment, is 

admissible in evidence to prove the matters contained 





therein. . O LAGU v- BATRONAN. SING, 19 O.. 
€. 363: : T 67 
b $5, 90, 8i—Fard hissa Kashi Baghat, certi- 

_ fed copy of, admissibility of ° 67° 


—— — K. 90— Settlement Report 80 years old, 
Fpaking mention of mortgage, suna bih of 
162 
— >'S, BI Oral exudes: admissibility of. 
Where a disposition *of property is not’ required by 
law'to bo reduced to writing and no question arises 
as fo the terms of sucli a disposition, if reduced to 
writing; oral evidence intended to prove the existence 
of anch 4 dispositión ‘cannot be excluded. O Suro 


Dayan v. MUHAMMAD ABUL Hasan’Kuan, 20 0. C. 38- 


671 

—8.91—Lease ~- Oral evidenco—Pozsession 489 
—- Bs, 22, proviso (6 , ‘98, 95, 96, 87—Consitrne- 
stion of document—Ambiguity— Conduct of qartics, 

. subsequent to erecution of deed, whether admissible. 
Where the language sed in “a document is clear, 
no evidence sLould be received to explain away the 
language, and Where on the face of the document 
the words are, so ambiguous as to be incapable of 
conyoyiug any definite menning, no evidence can be 
given to remove the ambiguity or to supply the 
defeets But whero the latigiage | uscd in a docu. 
meft is capable of being applied 10a number of 
persons or things and the qucsticn is, which of 
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` these persons or things was intended to be denoted 


by the expression used, evidonce may be given to 
show who was the person intended or what was the 
thing meant. 

Where a Raja setiled his zemindari “together with 
the buildings thereon and the appurtenances thereto” 
on certain trusts, and the question was whether 
certain properties purchased by the Raja prior to 
the execution of the trust-deed formed part of the 
trast estate: 

Held, (1) that evidence of the subsequent conduct 
of the Raja was admissible under section £2, proviso 
(6), of the Evidence Act to prove whether the Raja in- 
tended to incorporate the properties in dispute with 
the zemindari; 

(2) that the onus to show that the properties were- 
so incorporated was on the party contending that 
they were so incorporated. Mi *Susr4mansa IYER v. 
RAJESWARA SETHUPATHI 627 


-- 5. 110—Suit under section 9, Specific Relief 
Act, barred— Plaintiff, whether can fely on sec- 
tion 110, Evidence Act—Possession, physical and 
juridical—Burden of proof 787 





8..1'2—Child born within 260 days of father’s 
death — Presumption —Bufden of proof. 

A child born within 280 days of the death of its 
father, the mother not having re-married in the mean- 
time, must be presumed to be the legitimate son of 
the deceased and the onus of proving that the 
deceased had no access to his wife ator about the 
time when the child could have been begotten is on 
the person who alleges it. OQ JacarwAN BaxusH 
SINGH v, Patras Kuar, 3 O. L. J. 741 _449 


S. 114— Possession of stolen cattle three to 
four months after theft—Pr. esumption — Rebuttal, 

In all the circumstances of cattle lifting in Sind the 
possession of stolen cattlo three to four ‘months after 
theft is sufficient to raise a presumption of guilt 
under secticn 114 of the Evidence Act, but such 
presumption may be rebutted by evidenco showing 
that the possession of the accused had a lawful 
origin. S Enxprror v. SUMAR JURIG, 10 S. L. R. 167: 
18 Cr. L. J. 411 9714 
— S. 115— Trngfer of Property Act (TV of 1882), 

+3 41— Estoppel— Compromise, admission in, effect of, 

.An admission by A in a compromise deed ot 
the right of B to enjoy certain property. by way 
of maintenance, does not amount to an inducement 
to third persons to believe that B has a good 
title to the land. so that in the event of A im- 
pugning the validity of the compromise, œ trans- 
ferec from B cannot set up the admission as estop- 
ping A from claiming the land. PAT BALVADRU 
Samant SINGH v BIMBADHAR Roy, 1,P. L. J. 509 343 
S 1:€—Iandlora and tenant—Estoppel, ew- 

tent of— Tenani, whether can question testamentary 

pouer (f b a lord—Provincial Small Cause Courts 

. Act (IX of 1887), s 2%~ Question of ttle ~ Jurisdic- 

tion of Small Cause Court. 

Defendants were, under a rental agreement, let into 
possession of certain lands belonging to a charity by 
the manager. After the latter’s death the executors 
unde: his Will brought n suit for rent against the. 
defendants upcn the rental agreement in the Small - 
Cause Court. Vefendants pleaded that the executors 
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had no title to sue, as the testator had 
: of .disposition over the lands in suit. 
Cause Court, being of opinion that the suit involved 
a question of title, returned the plaint for presenta- 
tion to a Court having jurisdiction: 

Heid, (1) that the order of the Small Cause Court 
was a proper one; 

(2) that the defendants were not estopped from 
-pleading that the testator had no absolute power of 
disposition over the lands leased to them and that his 
executors had, therefore, no right of action againsé 
them. M VAITHYANATHA AIYAR v. SUBRAMANIYA 
Ayyar, 4 L. W. 349 608 


— 5 116—Lessee from co-sharer landlord, ahe- 
ther can deny sole right of lessor—Estoppel. - 
Ina suit for ejectment on the expiry of a lease, 
. ib is not open to a lessee, who was inducted on 
the land bý the plaintiff and has been holding 
‘under a lease granted by him, to say that the latter 
is not the sole landlord. C -ALIMADDIN v. AINADDIN 
MAJUMDAR 


no power 





» 


EXECUTION—Attachment — Claim , proceedings — 
Attachment “and sale during pendency of claim 
suit, validity of Deergo holder, ‘whether represents 
judgment: debtor in claim suit 778 


— Decree against executor- legatee in his per- 
sonal capacity—Attachment of money due to judg- 
~ment-debtor as executor 56 








—Instalment decree, construction api -Default in 
paying instalment, efect of. 

Aninstalment decree provided that the anodut 
decreed shall be payable by monthly instalments of 
* Rs 2,500 commencing from the Ist of January 1916 
. and that if any two of the instalments were not paid 

as prescribed, the plaintiff would be entitled to 

recover the whole amount which atthe time of 
default.remained due under the decree. The;judg- 
_ ment-debtor made default in the payment of the 
. instalment of a certain month and paid it along 
with theinstalment of the following month on the 
llth of that month: 

Held, that the decree meant that the first instal- 
ment was payable on the Ist of January and that the 
subsequent ‘instalments were payable on the Ist of 
each succeeding month, and that, therefore, the judg- 
“‘ment-debtor having inade default in the payment of 
two instalments, the decree-holder was entitled to 
execute the decree for the whole amount remaining 
due onit, P ABDUL RANNAN ¥. SLEGHATULLA, 45 
P. W.R. 1917 78 


—Instalments, default in payment of— Limi- 
tation, commencement of G34 


—Mortgage- decree—Pr oceedings ‘against one 
of several mortgaged pr operties— Obstruction caus- 
ed by judgment-debtor, subsequently removed— 

- Revival and continuance of proceedings —Property, 
other, mortgaged, existences of, effect of 411 








——- — Mortgage —Decree— Receiver appointed with 
consent of parties—Insolvency- of judgment-debtor=- _ 
Decree-holder, whether entitled to profits collected by 
Receiver—Provincial Insolvéncy Act (III of 1907), 
vs, 16, 22, applicabilely of. : 


The Small - 
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Plaintiff, who was mortgagee of a factory, obtained 
a decree on foot of his mortgage, and the fattory 
was about to be-sold in execution when the judg- 
ment-debtor applied to havea Receiver appointed 
on the ground that the sale of the factory world 
ruin him. The Court with the consent of the deeree 
holder appointed a Receiver, whose duty it was'to 
work the factory for one yoar and to hold tho profits 
for the benefit of the deeree-holder. The Revciver 
worked the factory for over two years and then the 
judgment-debtor was adjudged insolvent. ‘The 
factory was sold in execution-of the plaintifs decree 
and was-purchased by lim, he being allowed to set 
off his decree pro tanto against «the purchase-money. 
The Receiver had paid the profits of the dactory, to 
acertain association. The sum wasattached by certain 
~ other creditors of the judgment-debtor, who held 
simple money-deerces against him. The plamtiff 
sued to recover the amount from the creditors. and 
impleaded the Receiver in insolvency as a party “to 
the suit: ; 


Held, (|) that the order appointing n Recciver of 
the factory in execntion of the plaintiff's decree, 
having been made with the consent of both paries, 
was not made without jurisdiction; 

(2) that the appointment of the ‘Reeeiv er did not 


> operate by way of “equitable execution’ "but was rather 


a partial and somewhat irregular “execution” of the 
mortgage-decree on consent “of parties; 

(8) that, therefore, the effect of tho order was to 
entitle the plaintiff to one year’s crop, and that the 
holders of the simple money-decrees bad no canse 
to complain against che order; and 

(4) that section 16 of the Jnsolv ener Act badi no 
application to the case, inasmuch as tho money 
claimed bythe plaintiff was not a “debt” provable 
under the Tnsolvency Act, but ey ihe property’ of 
the plnintiff eufl never had been theyreperty of yho 
insolvent, and thus the, plaintiff was nat sgokigg . apy 
remedy against either the person or property of ‘of ‘the 

- insolvent. 
Section . 22vof “ihe Provincial Tenane He is 
restricted. in iis operation to matters whicl the 
< Reeeiver has done in the courso ofthe insolventy* 
< matter in respect of the insolvent's ..esiate. -A 
Juuyxoo Dano Pesry Lanay a. Ld. 49 : GAS 


— Sate- certificate, canstiuciion of—Mausa noli 
mai dakhili, meaning of -- Omission to specify appir- 

tenant villages’ by name, effect of. 

` +2ẸFn construing `å sale- certificato the lost is, what 

- did the Court ‘intend to sell and what did the’ pur- 
chaser understand he bought, and not what the 
intention of the deeree- holder, who was “sêlling the 
property, was. -> 

Where a village is described in thé sale-cerbilicato 
as “asli mai dakiulc” it includes both the maip village 
as well as the villagesappurtenant thereto. 

It isnot necessary for a decrec-holder to particu- 
larize`by namo in the sale prælanation all the 
villages which are dakhili-or appurtenant to a wam 
village; it is sufficient for him to say mauza asli ma: 
dakhili, PAT GosinD Das. Dernan Waite | 451 


— Suit, separate, questioning propriety afl order 
passed in execution, inaintamalility of—Deccal- 
ratory suit dol 
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FAMILY SETILHEMENT-— Compromise between mem- 
bers of joint family—Family seitlement—Alienation 
bY widow——Nature of interest conveyed. 

A compromise as between members of a 
family purporting to be an honest settlement of 
disputed rights should not be interfered with by 
Courts where the settlement is made bona fide 
and no question of justifiable necessity arises as in 
the case of an alienation. 

Where in pursuance of a compromise a Hindu 
widow alienates properties of her husband in 
consideration of the debts of the husband being paid 
by the transferee, what passes to the transferoc is 
the absolute interest in the property and not merely 
the widow’s life-estate. WM VENKATA Row v. Tutsa- 
RAN Row, (1917) M. W. N. 30; 5 L. W. 483 270 


FISHERY, grant of, to ‘gramattars’ by Government— 
Claim, exclusive, by mirasidars—Gorernment, whe- 
ther necessary party. 


By the terms of a pattah Government leased a 
right of fishery for a term of five years to the 
‘gramattars’ of a village. The plaintiffs filed a suit 
for a declaration of their exclusive right to the 
fishery as the mirasidars of the village and for 
damages for, wrongful enjoyment of the right by 
the defendants, who were only Government ryots: 

Held, (1) that the term ‘gramattars’ neither meant 
mirasidars alone, nor all the inhabitants of the 
village irrespective of whether they owned lands in 
the village or not, but meant those of the village 
community who held lands under the Govern- 
ment; 


(2) that plaintiffs’ claim for exclusive right was 
untenable; 


(8) that the Government was a necessary party 
to the suit, M PARTHASARATHY AYYANGAR V, AUTHARI 
PERIA KUPPA NAICKEN 100 


GENERAL CLAUSES ACT €X or 1897), 5, 26 433 
GIFT. See MUHAMMADAN LAW, 


———Donee unregistered body — Validity of yift— 

Societies Registration Act (XXI of 1860). 

A gift of immoveable property to an unregistered 
body is void inasmuch as such body has nolegal oxist- 
ence and is not capable^of holding property. A 
MATHURA KUER v. DHARAM SAMAJ, 14 À, L, J. 1088 

183 
GOVERNMENT or INDIA ACT, 1915 (5 &6 Geo. Y, 

0. 61), S. 107—High Court, power of superintend- 

ence of—Interlocutory order—Revision—Jurisdic- 

tion 828 


— S. 107, scope of—-Civil Procedure Code (Act 

¥ of 1908), s. 115. . 

Any order which has the effect of depriving a party 
of all rights of redress either in the suit or in sub- 
sequent proceedings must be deemed to have been 
made illegally in the exercise of a Court’s jurisdiction 
and isa case for interference under section 115 of 
the Civil Procedure Code and section 107 of the 
Government of India Act. MI VAITHILINGAM v. 
RAMALINGAM PILLAI 133 


‘GRAMATTARS', grant of fishery right to, by Govern- 





Nise zs D : 
ment—(laim, exclusive, by miresidars—Goyern- 


ment, whether necessary party to suit 190 


` 


INDIAN CASES, 


| [1917 


GRANT—Charitable inams, resumption of, effect of — 

Enfranchisement and resumption, incidents of. 

The principles governing service or personal 
inams are not applicable to the resumption of charit- 
able inams, 

Onthe resumption ofa charitable inam, the land 
becomes the property of the person to whom Govern- 
ment grants it subject to the obligations attached 
to a ryotwari tenure, and no person can claim to 
participate in the grant on the ground that he shared 
with the grantee in the rights before resumption. WI 
Divi PUNNIAH v. GORUNTLA Koramua, 5 L, W. 107. 
GUARDIANS anp WARDS ACT (VIII or 1890), 

S. 17 (1), (2)— Muhammadan Law—Quardian of 

minor daughter's property — Guardian for contracting 

marriage—Father, right of. 

According to Muhammadan Law the father has a 
preferential claim to be the guardian of his minor 
daughter’s property. Though “ the Guardians and 
Wards Act gives to the Jndge power of appointing 
anybody as guardian, section 17 (2) lays down roles 
which bring the provisions of the Act into line with 
those of tho Muhammadun Law. 

The rules as to guardianship for contracting 
marriage on behalf ofa Muhammadan minor depend 
exclusively upon Muhammadan Law and are not 
affected by any order madè under the Guardians and 
Wards Act. C Hapisu BAPARI v, BOGAMULLA SHEIK, 
25 0. L. J. 551 787 


HIGH COURTS ACT (24 &.25 Vier. CO, 104), S. 15— 
Proceedings under Chapter XII of Criminal Pro- 
dure Code—High Court, powers of revision of 978 


HIGH WAY—Level-crossing—Hngino passing along 
line—Precantions—Duty of person using engine— 
Damages 773 


HINDU LAW — ADOPTION — Joint property, self- 
acquired property how converted into. 

To convert self-acquired property into joint pro- 
perty, a clear intention to waive the separate right 
of the owner must be established. Such intention 
will not be inferred from acts which may have been 
done out of kindness and affection. 

Tho mere tie of adoptive father and son is not guffi- 
cient to show an intention to convert self-acquired 
property into joint property. 

The mere fact that a Hindu and his adopted son 
lived together and the latter assisted the former in 
working his self-acquired property, ie not sufficient 
to show an intention on the part of the father as 
owner of his self-acquired property, to throw it into 
the common stock for the benefit of both himself and 
his adopted child, so as to make the property joint 
property. PAT TAJMULALI v, JAGA Mouan Das, 1 
P. L. 3. €29 96 








— in nitya dvyamushyayane form 
essentials of—Mitakehara — Presumption. — Natural 
relationship, cessation of, after adoption. 

Though natural relationship is recognised for 
the purpose of prohibiting marriages within certain 
degiees of relationship, there isan entire cessation 
of the connection of an adopted boy with the natural 
father's family after adoption. 

In the nitya duyamushyayana form of adoption, a 
stipulation that the adopted boy isthe son of both 
the adopter aud the natural father is necessary, evep 
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where the adoption is of the only son ofa brother, und 
the agreement must be proved like any other question 
of fact. 

Such a stipulation forms the distinguishing featare 
of a dvyamushyayane adoption, there beiug no other 
differonce in the ceremony between kevala and 
dvyamushyayana adoptions. 

There is no presumption of law that the only son 
of a brother, if given in adoption, must be deemed to 
be given as a dvyamushyayana son. B LAKMIPATI- 
RAO SIRINIVAS v. VENKATESH TirMaz, 19 Box, L. R. 
28 552 


~— m ADOPTION by widow—Mitakshara—Authority 
to adopt specified person—Refusal of natural father to 
give in adoption --- Authority, implication of, for 
general adoption—Avoidance of instructions, effect of, 

A Hindu widow authorised by her husband to 
make an adoption should strictly follow the husband’s 
instructions, 

“Where the person to be adopted has been 
specifically nafned by the husband, an adoption of 
a different person is invalid. 

Quære:— Whether a general power to adopt may bo 
implied, where the’ father of the boy whom the widow 
is authorised to adopt refuses to give him in adop- 
tion. - : 

Where such refusal, however, is the result of a 
bribe or other inducement offered by the widow 
with the intention of adopting a boy of her choice, 
the latter adoption is invalid. MI SINDIGI LINGAPPA 
v. SINDIGI SIDDA Basarra, (1917) M. W. N. 16; 32 M. 
L. J, 47 : 164 


ALIENATION by orin favour of female— 

Estate taken — Presumption, 

Where in a deed of transfer the words used convey 
unmistakably a full estate, the transferee’s sex ig not 
a reason for cutting down the estate. 

Per Seshagiri Aiyar, J—Ilf apt words are used, 
no matter who the transferee is, whether male or 
femalo, the estate conveyed would be an absolute 
one, It may, however, be open to a person who 
questions the ordinary import of the document to 
show that a lesser interest alone was conveyed. 

Where two persons, a male and a female, are the 
transferees and the same language is usod with 
reference to the female as with reference to the 
male, there is no presumption that while the latter 
takes an absolute estate the former takes only a 
qualified one. 

Per Bakewell, J—A Hindu widow has only a 
qualified interest in property left by her husband, 
but if certain facts exist she has also a power of 
disposing of the absolute interest free from all 
claims of the persons who would be entitled to 
suceced to that property on her death. Until the 
facts which confer this power are proved, thero 
will be a presumption that in making any disposition 
the widow intended to deal only with her limited 
interest, but this presumption may be rebutted by 
the clear terms of the document and the surrounding 
circumstances. 

Where an alienee from a Hindu widow has a claim 
against the husband’s estate limited to tho life of the 
alienee, such as a claim to maintenance, a presump- 
tion arises that the disposition was intonded not to 
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exceed that claim, but to be limited to the life of the 
alieneo and this presumption may be similarly 
rebutted. 

Since the interest conferred by law upon a 
Hindu female is generally qualified or limited, a 
presumption arises that a testator or grantor 
intended ouly to bequeath or convey such an 
interest, and this presumption may be similarly 
rebutted. M Namasivayam PILLAI v Kuriana- 
LINGAN Pinar, 21 M. L. T. 30; (1917) M. W. N. 78; 
6 L. W. 211 840 


wee ALIENATION — Mutt, usages of-—Alienalion 
by head of mutt, validity of. 

The ordinary Jaw with reference to mutts is 
governed by the usages of each particular institution, 
but the general usage whichis to be presumed to 
exist, in the absence of evidence to the contrary, is 
that the head cf a mutt can nominate his chela 
during his lifetime to succeed him on hisdeath. He 
has, however, no right to alienate the whole corpus 
of the mutt property or any portion of it except for 
proper and necessary purposes. WE RAJARAM Dass 
v, Buarta Dass 221 
— by widee-Consent by reversioner 








—Estoppel. 

Where a reversioner, being a person fully con- 
versant with business affairs and without any 
suggestion of having been overreached, attests a 
deed of transfer and expresses his consent in 
language such as “I know”, and “I consent,” he must 
be deemed to have given his consent knowiugly and 
deliberately and is estopped from afterwards im- 
peaching the transaction, M VENKATA Row v, TULJA- 
RAM Row, (1917) M. W. N. 30; 5 L. W. 483 270 


CUSTOM--Mitakshara—Putrika, custom of 
appointing daughter as—Liability of putrika for debts 
of father - Gift, deed of, inter vivos—Liability of 
donee—Deed, construction of—Recitals, whether con- 
trol operative part. 

The custom of appointing a daughter as a son to 
raise up issue toa sonless father is now obsolete 
and can only be revived on the clearest and most 
conclusive evidence. 

Even if such a custom is established the putrika 
will not be subject to ali the laws applicable to the 
case of a Hindu son. t 

A sonless Hindu father made over the whole of his 
property to his daughter by a deed of gift describ. 
ing her as putrika and her descendants as putrika 
puttra and heirs of the donor’s present and future 
properties: a 

Held, (1) that the deed did not amount tu an ap- 
pointment of the daughter as putrika; 

(2) that even if the daughter became a putrika, 
she became joint with her father during his lifetime 
only ifthe property was sucestral, and then only 
would the joint property be available to discharge 
his debts. PAT Barur Rita KUER v. PURAN MAL 
1 P. L. J. 581 . 44 


Gift of ancestral property—Son in womb born 
alive, position of Invalidity, whether can be cured by 
sows death, 

A gift made by a Hindu in respect of his ancestyal 
property ata time when his son isin the womb doeg 








“ed by the manager. 
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nob bind that son born alive afterwards. Such a gift 
15 invalid and the invalidity is not cured by the sub- 
seguent death of the son, ‘O JAGJIWAN Bakusit SINGH 
v. Patras Kuar, 8 O. L. J. 74! _ , 449 


JOINT FAMILY — Custom — Succession — 
Females, exclusion of—~Serampore :Raj— Separation, 
what constitutes—Property acquired with savings of 
zncome of raj, whether self-acquired. tat 
The succession to the Serampore Estate is 

governed by the ordinary rules’ of Hindu Law, and ;- 

there is no special custom in the esiate excluding 
females from succession, , si 

The savings from the income of the raj and the 
property acguired therewith must be treated as self- 
acquired property, unlegs there iş ‘adequate ground 
for holding that the Raja intended to incorporate 
them with the angestral estate for purposes of 

succession, , ° KANA A 
Per Chapman, J.—Custom is an encroachment on 

the general law, and, therefore, a legal finding of 

custom must define the limits within which the 

custom operates, : : i 

- The departure of a member of a joint Hindu 
family to reside in a village which has been 
granted fo him for maintenance, is nob snlfieiené to 
indicate separation from the family. , PY as 

Per Roe, J.— Where a junior member of a joint 

Hindu family, residing ata village granted to him 

for maintenance, asserted and was acknowledged to 

havo a right to take part as a member of the . 

fumily in the family worship, and during visits to 





- the head of the family, which were frequent and 


of long durations conducted himself as subservient 
to the elder branch and received from the elder 
branch assistance for himself, for his wifo and for 
his son‘ consistent with such subservience: 

Held, that he-had not so completely separated ` 
from the eldét branch as to defeat his right of . 
succession to the family estate as an “undivided 
member of the family under the Mitakshara Law. 
PAT JAGDAMBA KUMARI tv. WASIR NARAIN Sine, 2 
P. L.J. 239 | | 2 255 
— -mm ——— —Hundi executed by manager— 

Necessity—-Burden of proof-—-Presumption. 

There can be no general and inflexible rule as -to 


> the burden of proéf regarding the necessity for, a 


loan advanced to the manager of a joint Hindu family 
carrying-on a joint business. The presamption to -be 
made in such a case must vary with and be dependent 
upon the circumstances of each case. 

Plaintiff sued the manager of a-joint Hindu family 
and his minor nephew on the basis of a hundi execut- 
It was found that the latter had 


_ been on very bad terms with the minor and his 


mother, which. fact was known to the plaintiff, who - 
was nearly related to the manager. The -suit was 
brought nearly six years after the execution of the 
hundi ae S 


Held, thatthe plaintiff was in a peculiarly favour. . 
able position to ascertain the purpose for, which the 
loan was being. raised, and, therefore, was bound to 
satisfy himself as to the existence’of legal necessity 
for theloan. P AMAR Natu-v, Bonai Das, 21 P,- 
R. 1917 353 


cannot, in the absénce of fraud 
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~JOINT FAMILY —Liability of sons for swiety- 
debt incurred by father, si so, 3! 
Sons ina joint Hindu family are liable for the 

satisfaction of a surety-debt incurred by the father 

even when ro money has been advanced. O Dxo 





Narain SINGH w. LAL HARIHAR Saran SINGH, 20 O. 
4 82 le 
—— —— Mortgage by manager — Members, 


liability of. 

Where the members of a joint Hindu family 
acquiesce in a mortgage execuldd ‘by the manager in 
his own name for the benefit of the family, and 
subsequently ratify and adopt it, so as to warrant 
their being treated in the matter-as contracting 
parties, they are personally liable on the mortgage. 
PAT Sita Raw Sonar v, Ras Kumar NoNTA 691 


b Partnership—Deatle of member whether causes 
dissolution, - : 
The case of joint ownership in a trading bnginess, 

created through the operation of Hindn Law, 

between the membors of an undivided Hindu family, 
does not stand on precisely thé same footing’as 
that of an ordinary partnership arising ont .of 
coutract. To such a case section 253 (10) of the 

Contract Act does mot apply. The rights and 

liabilities of such co-partners cannot be determined 

by exclusive reference to the Indian Contract Act, 
but must also be considered with regard to the 
general rules of Hindu Law, according to which the 

dosth of ong,of the co-parceners does not dissolve a 

family partnership. C RacHuMLUL v. LucuMonpas, 

20 G. W. N. 70S 278 


5 —— in partnership with stranger, position 
of —Ca-parceners, whether partners Dissolution, right 
of minor to enforce—Manager, -whether “trustee, of 
partnership assets to ¢o-parceners — Accounts of part- 
nership, co-parcenei’s right to—Swit, form of —Plead- 
ings—Contract Act (IX of 1872}, ss. 11, 254 —Minor 
—Partnership. ` 
Per Curiam.—The manager of p joint Hindu family 
iu partnership with a stranger is in law the sole partner 
representing the interest of the joint family in the 
firm and the other co-parceners have stich control over 
the family assets invested in the- business of the 
firm as they have by Hindu Law over other tos 
parcenary property. They cannot, however, bo 
strictly considered as partners with the rights and 
liabilities conferred on partners under the Indian 
Coutract Act. - E 

A minor cọ-parcener cannot sue for dissolution 
of such partnership as partner. 

Per Spencer, J.A minor co-parcener cannot majn- 
tain a suit for dissolution of the partnership’ as 
against the stranger partner as there is no privity 
of contract between them, nor is he entitled to claim 
an account of the profits. He is only entitled to 
receive a proportionate share of the family capital 
invested in the business, ` 

A manager of 4 Hindu family is noither the guar- 
dian of the property of the minor co-parceners, nor 
is his position identical with that of a trustee and he 

or misappropriation, 
be called upon to account for his past dealings with 
the family property. ` . ; wa 
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‘Minors in India cannot ‘become partners in thoir 
own right, as partnérshiji ‘involves, consentient acts on 
the ‘part of the contracting patties and a minor is 
incapable of contracting by reason of section 11 of the 
QOontract Act. 

Per Phillips, J.—A manager of a joint family is not 
* strictly a trustee for tho other members, but the 
moment partition takes place he holds the property 
on behalf of the others and is in effect a trustee for 
them, and can be compelled to account at their 
instance. 

Whare all the joint family properties, with excep- 
tion of the assets of the family in a partnership, have 
been partitioned, ib is competent for a minor co- 
pareener to claim accounts of such assets even as 
ngainst the stranger partner, for tho manager com- 
mits a, breach of trust by withholding from the other 
co-parceners theix, shares in the joint trade and 

a person who deals with him with knowledge of the 
breach is privy to it. 

Dubitante-—When a partnership exists between a 
joint family and a stranger it might well be that any 
co-parcener can, in equity, demand the dissolution 
of that partnership, af necessary, to recover his share. 
DI GANGAYYA v. VENKATARAMAYYA 111 
——— JOINT FAMILY—Protnote executed by co- 

parcener—Right of endorsee to recover from family 

assets 








~~= Sale of Jamily property by one mem- 
ber alone, validity of -Purchaser, right of, to parti- 
tion--Execution, purchaser in, rights of. 

One member ofa joint Hindu family cannot, by 
executing a deed, transfer to another person his 
undivided share in the family property or give that 
person tho right to apply for partition, Tt is other- 
wise whero in execution of a decree the undivided 
interest of a member of a joint Hindu family has 
been put up for sale. In that case the purchaser is 
entitled to sue for partition of the interest parani 
by him. PAT Soman KOERI v. Rax KINKER Das, 1 
P. L. W. 16 222 








Sels-acquisitions of father, conversion 
of, into family y assets, principles governing — Intention 
— Contribution by sons—~Adopted son of Sudra, share 
of, on subsequent birth of natural son. 

e' The self-acquisitions of a Hindu father in a joint 
family cannot bo treated as fainily” property in the 
absence of unequivocal evidence that the father 
deliberately intended to give up his full power of 
ownership over his acquisitions. 

The following facts generally effecb the conver- 
sion:— 

(a) A clear declaration by the father to that effect. 

(b) A substantial contribation to the sclf-acquisi- 
tions having been made by tho son, and such 
contribution not having been kept apart, the 
contribution having been so substantial in 
fact that the only reasonable inference could 

tS os be that the total wealth was intended to be 
treated as joint family property. 

(c) Unequivocal conduct on the father’s part 
indicating that the son was treated as an 
equal owner along with him» in all the 

+ acquisitions. 

® Where a father and ‘son trade together, the pre- 

£ sumption ig not that the son becomes a partner with 
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his father in the business, but the business become 
joint “family property business and all the properties 
aéquired in the business become the joint family 
property of the father and the son, including the sons 
who do not take a prominent partin tho transaction 
of the business. - 

Among Sidres an adopted son is entitled to one- 
fomth of tho: share of a natural son subsequently 
born, M NARASIMHAPPA v. CHINNA KENCHAPPA 

x 244 
—— JOINT FAMIL Y— Succession — Mitakshara— 

Impartible estate—Primogeniture, rule of, application 

of --—Grant, construction of. 

“Per Richards, C. J.— The question of the partibility 
or impartibility of an estate is a question of fact. 

The Government in making agrant ofan estate 
can determine the nature of the grant; but in the 
absence of specific terms in the grant, surrounding 
circumstances may be taken into consideration m 
construing the grant, 

Where Government confiscates joint family pro- 
perty, but on representations being made by a mem- 
ber of the family makes a fresh grant of the pro. 
perty to that member, without any special terms or 
conditions in the grant, the property contiñues to be 
joint family property’ in thé hands of that member 
just as it would have been if there had heen no con- 
fiscation. 

Tho normal constitution of a Hindu family is that 
of union. In the case of an impartible Raj the 
estate is enjoyed by the whole family through the 
occupant of the gaddi, with all the prestige incident 
thereto, the junior members having a right to main. 
tenance but no pi right to partition. 

Per Rafique, J—The rules of succession which 
govern the devolution of a partible estate apply to 
an impartible one also, with such qualifications only 
as flow from the impartible character of the subject. 

‘Lhe principal qualification imposed by tlie impar- 
tible character of an estale is that a single person 
from amongst the heirs should succeed and hold the 
estate, that is, the succession is governed by the rule 
of primogeniture, though not necessarily lineal 
primogenitute, The choice of the single heir depends 
on several considerations, viz, whether the succes. 
sion is governed by the Mitakshara or some other 
system of Hindu Law, whethet the estate is self 
acquired. op ancestral and whether the family is 
joint or separato. In a case-in which the parties are 
subject to the Mitakshara and the estate is impartible 
and ancestral and not divisible and self-acquired, the 
right to succession, in the absence of any special 
family custom of descent, devolves on the nearest 
co-parcener of the senior line and not necessarily on 
the co-parcener nearest in blood. A. Baiwnatn 
PRASAD SINGH v, TRI BALI Sirer 14 A. L. J. 913: 38 
A. 590 804 
= Suit to set aside sale in ‘cation ef decree 

against father—Right of son to go behind decree— 

Debt incurred by criminal act . 161 
WIDOW Maintenance of widow—Acceleration 

of, estate, effect of—Transferee from reversioner, 

hability of. 

An acceleration by a Hindu widow of the rever. 
sionary: estate is a pious act and cannot affect hee 
maintenance after the transfer of her interest to 
the reversioners. Her maintenance is a charge 
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upon the property in whomsoever’s hands it may 

come. PAT RAGHUNATH SINGH v., Kura KUMARI, 1 

P. L. W. 453 5 167 

maan —WIDOW— Maintenance, whether ran be en- 
forced against transferee of estate. 

A Hindu widow and a Hindu daughter have a 
right of maintenance from the estate of the deceased 
husband or father, as the case may be, and any of 
them, in case of transfer, can enforce that right of 
maintenance against the transferee notwithstanding 
the transfer PAT DRAJASUNDER Dep v. Sarat 
Kemari, 2 P. L. J. 55 791 
— ——~-— Morigage—Bond executed by mother 

attested by rons~Family necessity—Interest, evorbi- 

tani rate of. 

Four out of five brothers constituting a joint family 
executed a promissory note, on foot of which a 
decree was passed against them. To satisfy that 
decree all five brothers executed a mortgage-deed 
pearing compound interest at the rate of i8 per 
cent. per annum. Another mortgage-deed was 
executed by their mother to securea separate loan 
of Rs 99, which was attested by the five brothers. On 
a suit on the mortgage-bonds: 

Held, (1}that the mortgage-deed executed by the 
brothers was a bond executed by the managing 
members of the family for family purposes; 

(2) that there was no necessity for borrowing the 
money at the exorbitant rate of interest charged in 
the mortgage-deed and that simple interest at the 
rate of 10 per cent. per annum only should be allowed; 

(3) that the mere fact that the mortgage by the 
mother was attested by the sons, did not operate to 
create a valid mortgage. A LAL SINGH + SURJAN 
Singa, 15 A.L J 124 564 
— —— — Mortgage by widow—Suit by rever- 

sioner—Legal necessity—Issue—Court, duty of 

In a suit by the reversioner of a deceased Hindu 
challenging the validity of a mortgage exeeuted by 
the latter's widow, the issue as to whether the 
mortgage is one for legal necessity or not is an 
inherent issue in the question for determination as 
to the validity of the mortgage, and should be 
framed and determined by the Court PAT BALKU 
BHAGAT v. AGHORI MANDAL F 641 
—Suryender of estate by widow, when 

affects succession. 

No surrender by a Hindu widow can affect the 
succession to the estate after her death, unless it has 
been made with the consent of all the presumptive 
reyersioners at the time of the surrender. PAT 
Rameswak PRASAD v, BARANASHI Prasan, 1 P. L. W. 
38 532 
WILL—Bequest of life-estate with absolute 

estate in remainder—Alienation by female life-extate- 

holder—Contingent reversioner, right of suit by. 

A reversioner cannot maintain an action to declare 
an alienation by a female life-cstate-holder inopern- 
tive where there is an absolute estate intervening in 
favour of another female WY THENIRKULAM MUTAT- 
SAMI IYER v, KALYANI AMMAL, 21 M. L. T. 93; 5 L. W. 
334 223 
, construction of~—Bequest, absolute, 

with gift over in case of death of legatee, effect of. 
{Tn a Hindu Will the words “shall be malik” import 
he bequest of an heritable and alienable estate, 
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unless the context indicates a different intention, and 
clear and unambiguous dispositive words are not to 
be controlled or qualified by any general expression 
of intention. 

A certain Will gave certain property to two 
brothers, Baga Ram and Tirath Bam, in equal shares, 
saying ther shall be malik and kabiz thereof, and 
then went on to provide:— 

“The share of Tirath Ram (in the estate) shall be 
entrusted to Baga Ram as he, Tirath Ram, is subject 
to fits of epilepsy. In case he dies on account of the 
said disease, his wife shall be entitled to maintenance 
allowance and all the brothers shall be owners of his 
property in equal share:” 

Held, that the words “in case he dies” in the Will 
must beconstrued as meaning “in case he dies without 
issue before me” and that, therefore, Tirath Ram’s 
son was entitled to succeed sto his father’s share 
under the Will. P UpHo Rawr Menez Onanp, 114 
P. R. 1916 652 


— WILL, construction of —Wagqf—Charge on 
property for upkeep of idols, whether constitutes dedi- 
cation. 

A Hindu by his Will directed that certain idols 
should be maintained out of the income of his pro- 
perty and that the balance should be appropriated 
by his heirs: : 

Held, that the Will created a charge on the property 
for the expenses of the idols, and did not create an 
endowment and that subject to that charge the pro- 
perty was to go to the heirs of the testator A SURJA 
KUNWARI v. PANDE HAR Narain Ram, 15 A. L. J. 182 
A 166 
HUNDI executed by manager of joint Hindu family 

—Necessity—Burden of proof—Presumption 363 
, suit on—Consideration — Appeal — Plaintiff, 

whether can fall back upon original transaction. 

Where a plaintiff relies solely ona hundias the 
basis of his claim in the Trial Court, he cannot be 
allowed, in appeal, to fall back upon the original 
transaction, 

Where the consideration for the execution of a 
hundi forms part of the transaction relating-to its 
execution, the person in whose favour itis executed 
has no cause of action independently of the kundi. 

Plaintiff sued defendants on a hundi alleging that 
it was executed in lien of another hundi executed 
contemporaneously by the plaintiff on another firm 
and given to defendants; 

Held, that the ‘plaintiff had no cause of action 
independently of the hundi executed in his favour, 
P Baac BHARI v. Goran Mat, 40 P. W, R. 1917 623 


INAM, charitable, resnmption of, effect of —Enfran-. 
chisement and resumption, incidents of 237 


—--—-, grant of —Grant to enure ‘till mosque existed’, 
meaning of—Document, construction of. 

Where an inam is issued in the name of a 
mosque and not of any particular person or persons, 
it is evidence that the grant was to an institution 
and not to any natural persons. 

The existence of a durga or the fact that some 
moneys are spent on the adornment of the tomb 
of the deceased periodically is no indication that. 
the endowment is not a public endowment, A 
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A suit lies under section 92, Civil Procedure Code, 
to remove trustees of the institution who have been 
guilty of misconduct and to frame a scheme for its 
management, 

Where one of the conditions of the grant of an 
inam was that the grant was to enure till the 
mosque evisted : 

Held, that the condition referred to the keeping 
up of the mosque as a place of worship by the 
trustees, and the mere fact that the building was 
allowed to stand was not a fulfilment of the condition 
of the grant: Wi SIKKANDAR ROWTHER v. SECRETARY 
or STATE, 5 L, W. 402 200 


liable for Government jud:—Tenant, liability 
of, for customary rent—Limitation 54 


INCOME TAX ACT (II ov 1886), S. 25—Jurisdiction 
to direct progecution ~Collector—Petition, verifica- 
tion of. b 
The Collector is the person who has authority and 

jurisdiction to direct proceedings to be taken for 

offences under the Income Tax Act. 

Statements contained in a petition under section 
25 of the Incoma Tax Act must be verified by the 
petitioner ur some other competent person in the 
manner required by law for the verification of 
plaints. 

In proceedings like those relating to income tax, 
& person who is supposed to have made a false state- 
ment is entitled to have set out the particular state- 
ment which is supposed to be false. A JAGDEO BAHU 
v. EMPEROR, 15 A. L. J. 163 993 


INDIAN UNIVERSITIES ACT (VIII or 1904), S. 25 
—Scheme of Act—Regulations framed under Act, 
force of — Regulations of Madras University, Nes. 64, 
96 (iii), (viii), applicability of —Sennte and Syndicate, 
powers, duties and functions of—Syndicate, whether 
“person holding public office’—Fellows, right of, 
protest of. 

The general scheme of the Indian Universities Act, 
1904, and the Regulations framed thereunder is, 
that the Senate should be the Legislative and the 
Syndicate the Executive Government of the University, 
the powers of the Senate being subject, in certain 
matters, to the control of the Government; that 
the Senate should pass general rules in the form of 
Regulations under section 25 of the Act and that 
the Syndicate should deal with the administration 
of specific matters and the application of the 
Regulations to them. 





The Syndicate must exercise its functions subject 
„toand in conformity with the Regulations, and a 
proceeding of the Syndicate which is contrary to the 
Regulations would be invalid, and the Syndicate can- 
not adopt measures or pass resolutions which would 
be in conflict with or effect a modification of the 
existing Regulations or bring about a result, such 
as by the Act is reserved to the Senate to effsct 
by the passing of a Regulation. 


In some matters, however, Regulations 95 and 96 
give the Syndicate exclusive powers uncontrolled by 
Fellows. g 

Regulation 64 of the Madras University, if and 

e in so far as it purports to extend the right of protest 
to a resolution other than a Regulation under section 


e A 
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25 of the Act of 1904, ora resolution on any okher 
matter requiring Government sanction, is ultra vires 
the Senate. 

Per Coutts Trottzr, J—The functions of the 
Syndicate under Regulation 64 are purely minis- 
terial. Of course, what they have to forward must be 
a protest, and they would be justified in refusing to 
forward something that was not 2 protest at all. 
They would also be justitied in refusing to forward a 
protest which contains grossly scandalous or indecent 
matter. But if a document is a protest against a 
resolution, the Syndicate must forward it as it stands, 
and if the Syndicate takes it upon itself to say that 
a given dooument which purports to be a protest is, 
in fact, something else, it does so at its peril. If it is 
wrong in the opinion of the High Court, that Court 
will compel it to exercise the functions cast upon 
it by the Regulation. 

A vote of the Senate purporting to affect the 
regulating of matters within the scope of section 25 
of the Act of 1904 must be held to be a Regulation 
within the meaning of that section and to require 
the sanction of Government. 

Where sanction of the Executive Gevernment is 
necessary for the purpose of giving validity to 
resolutions passed by a Corporation, it is certainly 
competent to the Government to consider the 
allegations made by the dissenting members of the 
public body as fo what took place at the meeting 
and to withhold assent, if it should think that an 
erroneous decision was arrived at by the majority 
in congequence of relevant and material amendments 
being ruled out by the Chairman. 

Regulation 64 gives an absolute right to every 
Fellow of the Senate to protest against any resolution 
passed by the Senate. The duties of the Syndicate 
in the matter are purely executive. It is only a 
body which has to forward the protest to the 
Government with the memorandum representing 
the opposite point of view. Regulation 64 neither 
constitutes it a judicial nor a quasi-judicial body 
and it has no right to dictate to any Fellow what 
his protest should contain or what it should omit, 
There is no discretion vested by the Regulation in 
the Syndicate. 

Where the Syndicate purportsto act under clause 
(iii) or (viii) of Regulation 96 and the Senate 
gives its sanction tothe Syndicate’s proposals, the 
real test for the purpose of seeing whether Regulg. 
tion 64 is applicable is whether the Act done in 
fact amounts to the making of a Regulation, irrespec- 
tive of the form in which the sanction of the 
Senate is sought to be obtained. If, in substance 
and in effect, what is actually done is the making 
of rules of general applicability and not the mere 
application of such rules to any given set of 
facts, Regulation 64 would apply as the Senate 
would be setting their approval to 2 matter in 
which the Government has a voice. 

The Regulations framed under the provisions of 
the Indian Universities Act must be read as supple- 
menting the Act, being of the nature of delegated 
legislation, and can be enforced by a writ of 
mandamus. ; 

Where a series of proposals relating to a subject 
are submitted by the Syndicate to the Senate, some 
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of Which are in effect Regulations and some of 
which are mere matters of routine or applications 
of Regulations to particular cases, the mere fact 
that the agenda paper says that they were submitted 
under one or other of the clauses of Regulation 96 
would not affect the right of Government to veto 
the proposals that are Regulations or deprive a 
Fellow of the right to protest under Regulation 64. 

When asmaller body is constituted from out of 
the members of a larger body and certain specific 
functions are allotted to it either by Statute or by 
Regulations having the force of law, a party aggrieved 
by any act of the smaller body, which act is within 
its special competence, cannot proceed against the 
larger body. 

In construing rules or bye-laws of public 
representative bodies constituted by the Legislatures 
for essentially public purposes, Courts have always 
adopted a benevolent interpretation and have been 
slow to condemn them as invalid or ultra vires. 

In-the case of statutory bodies if a particular act 
mustby Statute be done ata particular kind of 
meeting convened in a particular way, no meeting 
can do that act which isnot a meeting of that 
particular kind or has not been convened in that 
particular way. The members of the body must have 
notice of wl.at it is proposed to do at the meeting, or 
the proceedings will be invalid. Ordinarily it is 
sufficient if the members have notice of what is pro- 
posed, unless the Statute in terms enacts that the 
notice must not only give the substance of what is 
proposed, but must call it by its statutory name. 

A right may be enjoyed in common with every 
subject of the Crown, but when it is infringed in 
the case of an individual subject, there at once 
arises in that individual a further right to seek the 
protection of the Court to enforce such right. M 
Inve G. A. Naresan, 31 M. L. J. 634; 40 Mi 123 847 


INTERPRETATION or STATUTES — Amending and 
consolidating Statute. 

In interpreting the provisions of an amending 
and consolidating Statute a Court may look into 
prior legislation on the subject, in order to find out 
the scope, object and intention of the later Act. PAT 
Bam Suai v. KHEMAN Manto, 1P, L, W.571 59 


s 
Income Taw Act. 
The Income Tax Act is a special Act and must 
therefore, be construed in favour of the subject. A 
JAGDEO SAHU v, EMPEROR, 15 A. L. J. 168 _ 993 








Interpretation clause, construction of. 
The interpretation clause contained 
modern Statutes should be used for interpreting 
words which are ambiguous or equivocal only, and 
not so ag to disturb the meaning of such as are plain. 
It is not to be construed as a positive enactment. 
PAT MANIK Ram AHIR v. EMPEROR, 2 P. L, J. a ea 





, priftciples of. 

The first rule of construction of a Statute is to give 
the words their ordinary and natural meaning, but it 
is also a recognized canon of construction that where 
the language is not clear and unequivocal the Legis- 
ldture should not be taken to have intended any sub- 
stantial alteration of the existing law by words of 
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doubtful import Ordinarily, where several specific 
instances are mentioned followed by a general term 
with the word ‘other’ prefixed to it, where the rule of 
ejusdem generis is applied, the meaning of the general 
term should be settled with reference to all the 
instances preceding it. M GADIGI MAREPPA v. Firm 
OF MARWADI VANNAJHE VAJANJEE, 20 M. L. T. 303; 
(1916) M. W. N, 280; 31 M. L. J. 772 823 


Statute of limitation, retrospective effect of. 

The Statute of Limitation applicable to a suit is not 
the one which was in force when the cause of action 
accrued but the one in force at the time of the in- 
stitution of the suit, subject to possible exceptions in 
respect of cases where the effect of enforcing that 
rule would be to take away the plaintiff's right of 
guit altogether. © BADHE ALAM v. ABDUL 
HAKIM > 609 
—— — U. P. Municipalities Act (II 8f 1916). 

The U. P. Municipal Act is a Local Act and must be 
strictly construed in favour of the subject. A PIARE 
LAL v. EMPEROR, 15 A. L. J. 187; 18 Cr: L. J. 277 ae 
JURISDICTION or CIVIL COURTS-- Jurisdiction, 

whetner can be conferred by consent of parties—Cuurt, 

duty of. . 

Jurisdiction cannot be éonferred upon a Court, 
which does not possess it, by agreement of the parties 
to the effect that it does possess such jurisdiction; 
and it is the duty of a Court to refuse to entertain a 
suit which does not lie within its jurisdiction, whether 
the point is raised by the parties or not. O BHAGWAN 
SINGH v. BISHESHAR Natu, 20 O. C. 37 677 


LAMBARDAR, power of, te grant leases of joint pro- 
perty. 

A lambardar has ordinarily no right to grant a 
lease of joint property except for the particular year 
in which the lease is granted or for. a reasonable 
period. O Sankara Din v. Gaya Din, 3 O. L, J. aa 


LAND ACQUISITION ACT (I or 1894), Ss. 16, 6, 
AND Part VII—Taking of railway on level across 
public highway, whether acquisition of property— 
Level crossing, construction of—Compulsory acquisi- 
tion of land, whether necessary. 

The taking of a railway on a level across a public 
highway is not an acquisition ofimmoveable pro- 
perty within the meaning of the Land Acquisition 
Act. 

It is not necesgary fora Railway Company, before 
constructing a level crossing in a public street, to 
comply with the requirements of the Land Acquisi- 
tion Act relating to compulsory acquisition of land. 

The words ‘subject to any enactment in force for 
the acquisition of land for public purposes’ in section 
7 of the Indian Railways Act are not intended to 
cut down the power conferred by the séction on a 
Railway Company in India to carry a line of railway 
across a street, subject to the control of their powers 
by the Governor-General. 

It may well be that when a Railway Company 
takes land for a station or for a tunnel or a cutting, 
the provisions of the Land Acquisition Act apply, 
on the ground that this is an acquisition of land, 
Pc MUNICIPAL Corporation v. GREAT INDIAN” 
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Peninsuba Ry. Co., 21 M. L. T. 1; 19 Box. L. R. 48; 
15 A. L. J. 63; (1917) M. W. N. 88; 21 C. W. N. 441; 
25 0. L. J. 209. 923 


=- Ss. 18, 26, 27, 30, 32, 53, 54—Land acquisi- 
tion proceedings, orders in — Award —Review of 
award, power of, of Land Acquisition Judge—Juris- 
diction—Order on review, revision of, for want of 
jurisdiction—High Ceurt, powers of, in revision— 
Equity and substantial justice —Appeal—Execution, 
enforceability of award in—Civil Procedure Code 
(Act V of 1908), ss. 114, 115, O. XLIII, r. 1 (w, O. 
XLVIL, r. 7. i 
Per Curiam.—Whether a Land Acquisition Judge 
has or has not jurisdiction to review an order passed 
by him under Act I of 1894, the High Court will 
not, in revision, interfere with the order actually 
passed in review on the ground. of want of juris- 
diction, if such interference will operate inequitably 
or result in substautial injustice to any of the parties. 


Per Ayling; J—A Land Acquisition Court has 
power to review an award passed by it under the 
provisions of the Land Acquisition Act. Such 
power is derived from the Janguage of section 
53, wherein the words ‘procgedings before the Court 
under this Act’ are comprehensive enough to include 
review proceedings under section 114, Civil Pro- 
cedure Code, ` 

A distinction should, however, be drawn between 
the power ofa Court to alter its own order ait 
and the power of another Court to alter it (appeal 
and the one might legitimately be viewed as ‘pro- 
ceedings before the Court’ within the meaning of 
section 53 of Act I of 1894, though not the other. 


Per Srinivasa Aiyungar, J.—The decision ofa Land 
Acquisition Court, whatever may be its nature, 
whether passed ona reference under section 18 of 
the Land Acquisition Act or under section 80 or 32, 
whether the dispute-was between the Government 
and the party interested or only between the parties 
interested inter se, is an award. 

An award of a Court cannot be changed by it on 
review, unless the power is expressly conferred by 
Statute, and the words “proceedings before the Court 
under the Act” in section 53 of the Land Acquisition 
Act exclude the applicability to it of the provisions 
of the Civil Procedure Code relating to review, though 
in cases where an award is made without hearing a 
party interested and without giving him an opportun- 
ity of being heard, the Court may have the power, 
even apart from Order IX, to change or modify the 
award after hearing the party interested. 


Obiter.—The words “proceedings before the Court 
under the Act” in section 53 of Act I of 1894 
equally exclude the applicability to it of the wide 
powers of appeal conferred on Courts by the Civil 
Procedure Code. Except for section 54 of the former 
Act, no appeal will -lie from the decision of a Land 
Acqnisition Judge. An appeal, consequently, lies to 
the High Court from every award irrespective of 
the Court which passed it or its value. 

Dubitante— Proceedings by way of execu- 
tion cannot be had to enforce an award under Act 

e IIL of 1904. M MULAMBATH KUNHAMMAD V. ACHARATR 
Paraxat, 31 M. L. J. 827; 5 L. W. 472 373 
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LANDLORD AND TENANT—Agreement not to pay 

- rent—Tenancy, whether ceases. e 

Per Chapman, J.—A person does not cease to be a 
tenant merely because by au arrangement with his 
landlord he is released from the payment of rent. 
PAT Gorr Biswat v, RAM CHANDRA BAHU, 2 P, L. J. 
46 667 


——— — Ejectment, suit for — Occupancy holding — 
Transfers of parts of holdings—Partition between 
maliks— Malik, one, becoming proprietor of entire 
holding, whether can eject transferees. 

Where parts of occupancy holdings are trans- 
ferred, and by a subsequent partition between the 
maliks one of the holdings transferred is allotted to 
the patti of one of them, the latter is not entitled 
to treat the transfers as a transfer of the entire 
holding and thus eject the transferees, 

The mere fact that some shamilat land apper- 
taining to one patti is thrown into another patti in 
wkich a vendee isa co-sharer, does not make the 
latter a co-sharer in the former patti. 

A transferred some land, which was already mort- 
gaged to Bwith the exception of a certain area, on 
condition that B bore the whole burden of the mort- 
gage money and left to A the said area free from all 
liabilities. The deed of transfer provided that until 
B secured to A possession of the exempted arca he 
should pay to the latter periodically the rental valua- 
tion of that area: . 

Held, that the transaction, although in the form of 
a gift, in reality amounted toa sale. PAT RADHA 
Kisnun v. BHAGWAT Prasap, l P. L. W. 19 72 


——- — Estoppel, extent of-—Tenant, whether can 
question testamentáry power of landlord 608 
—— —- Holding including khila and hasila lands— 
Rent assessed on cultivated area—Stipulation to 
pay rent on area brought under cultivation, validity 
of—Estoppel—Receipt of rent at admitted rate— 

Suit to recover additional rent, whether barred 

595 

—House, materials of, sale of, by tenant—Pur- 

chaser, rights of —Purchaser subsequently becoming 
co-sharer, effect of —Right of residence, 

A person who purchases a house from a tenant who 
can only sell the materials thereof, and subse- 
quently acquires the proprietary interest in the site 
of some of the co-sharer landlortis, does not thereby 
acquire a right of residence in the house, A BHIKU- 
MAL v. Maxton SINGA 871 
—Jurisdiction of Civil and Rent Courts—LEject- 

ment, suit for—Settlement decree, lessees holding 

under—Rent, enhanced, refusal to pay—Trespasser. 

The mere existence of a tenancy of any kind 
whatsoever is a bar to a suit for ejectment at the 
instance of the landlord on the ground that the 
tenant isa trespasser. 

Under a Séttlement Court decree certain persons 
were entitled to hold their land as lessees at a certain 
amount of rent and the landlord was empowered to 
enhance the rent under certain circumstances and to 
take direct management of the land in case the 
lessees refused to pay the enhanced rent. 
The landlord having enhanced the rent and the 
lessees having refused to pay the same, he filed a 
suit ina Civil Court for their ejectment as tres, 


passers: 
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"Held, that the mere fact that the lessees refused 
to pay the enhancedrent demanded by the land- 
lord, could not render them trespassers so as 
to ‘make them liable to be ejected through a Civil 
Court. O Ram AUTAR v. BHAGWATI PRASAD SINGH, 
3 O. L. J. 703 409 
k —Jurisdiction of Owil and Revenue Courts— 

Proprietor — Tenant—Hjectment—Proprietary and 

under-proprietary right—Declaration that holder of 

lands is merely tenant—Cause of action. 

In Oudh, in cases to which the Oudh Rent Act (XXII 
of 1886 (and the Land Revenus Act (IITof 1901) apply, 
the Court of Revenue has the exclusive jurisdiction 
to determine what is the status of a tenant of lands, 
and what are the special or other terms on which 
such tenant holds, and the Civil Court has the 
exclusive jurisdiction to decide whether or nota 
person in possession of lands holds a proprietary or 
an under-proprietary right in the lands. 

In a civil suit by the plaintiff, whose title as pro- 
prietor of a village within the meaning of that 
term in the Oudh Rent Act (XXII of 1886) and 
U. P. Land Revenue Act (IIL of 1901) is 
not disputed, against the holder of the village for a 
decree for possession thereof and for a declara- 
tion that the defendant has neither proprietary nor 
under-proprietary rights therein, on proof that the 
defendant is merely a tenant, the claim for a decree 
for possession must be dismissed for want of juris- 
diction, but the plaintiffis entitled to the declara- 
tion prayed for. 

Where a Revenne Court decided that the holders 
of a village were in 1852 owners of zemindari rights 
in the village, that they had not lost those rights, 
that it must be presumed that they were not ordinary 
tenants, and that the proprietor of the village should 
prove in the Civil Court that they were ordinary 
lessees, and the proprietor then brought a suit in 
the Civil Court for a declaration that they had no 
proprietary rights of the nature of zemindari, superior 
or inferior, in the village, and also for a declaration 
that the decision of the Revenue Court did not 
affect his rights: 

Heid, that the decision of the Revenue Court, 
which was subsequently acted upon in the prepara- 
tion of the khewat of the village, made ib necessary 
for the proprietor to bring the suit, and that the 
fact that the holders of the village did not in 
their written statement in the suit set up that they 
had any proprietary or under-proprietary right did 
not disentitle the proprietor to the declaration which 
he claimed. P C MOHAMMAD ABDUL HUSAN KHAN 
v. Prag, 21 M. L., T, 102; 15 A, L. J, 113; 20 O. C. 8; 
19 Box. L. R. 202; (1917) M. W. N. 239; 32 M.L. J. 
888; 210, W. N 583 814 


—Xabuliyat, whether creates tenancy—Posses- 
sion—Rent. 

Where defendant executed a kabuliye! in favour 
of the plaintiff, was put into possession of the hold- 
ing on the strength of the kabuliyat and paid rent 
at the kabuliyat rates: 

Held, that the kabuliyat, having been confirmed 
by the conduot of the parties, must be taken to have 
been adopted as a contract of tenancy by which 
the defendant was bound. PAT Kasim ALI v. 
AHMAD An, 2 P. L. J. 40 808 
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—Kabuliyat containing harsh unconscionable 
terms—Undue influence—Tenant in possession of 
lands adjacent to his holding—Presumption. 

Where a harsh unconscionable bargain is entered 
into by a tenant for no apparent reason at all, the 
Court is justified in presuming that undue influence 
was brought to bear upon him by the malik, who 
undoubtedly stands in a position from which undue 
influence can be exercised. 


Where a tenant is found in possession of land 
adjacent to other lands admittedly under his 
cultivation, and where it is shown that for the 
whole area of land held by him he pays rent to the 
gemindar and has for years cultivated the land 
acquired without objection . from the zemindar's 
servants, that land must, untilthe contrary is proved, 
be presumed to be a part of his holding. PAT KABHI 
Natu Ray v. Rasa Durea Prasan SINGH, 1 P.L. J. 
604 235 


Lease—Sub-lease, whether can outlive term 
of original lease—Lessee holding over or holding 
under defective lease—Ejectment—Jurisdiction, ex- 
clusive, of Revenue Court. pi 
No sub-lease can be granted so as to outlive the 

term for which the sub-lessor holds a lease in his 

favour. 

A lessee holding over or holding undet a defective 
or unenforceable lease cannot be treated as a trespas- 
ser, and consequently a suit for his ejectment can 
only lie in the Revenue Court. © Sanxara Din ~v. 
Gaya Din, 3 O. L. J. 729 399 


— —— Occupuncy holding ~-Mortgagee purchaser of 
portion of occupancy holding, position of —Burden 
of proof, question of, nature of. 

Plaintiff was in possession of a portion of an occu- 
parey holding as mortgagee-purchaser. Some of 
the co-sharer landlords brought a suit for rent 
against an alleged heir of the original tenant and 
obtained a decree, Plaintiff sued for stay of the 
sale on the ground that the person against whom 
the decree had been obtained was not a tenant: 

Held, that the plaintiff, notwithstanding that he 
was a transferee of a portion of an ocoupancy hold- 
ing not transferable by custom, had locus standi to 
bring the suit. 





Burden of proof is a question of procedure. Where 
evidence has been given on both sides, and the evi- 
dence on one side has been affirmatively believed, no 
question of the burden of proof arise. PAT JANG 


BAHADUR SINGH v. RAM SUNDAR SINGH, 1 P. L. W. 
194 817 


—~ — Occupancy holding purchased by co-sharer 
landlord—Lease—Lessee, position of. 

Plaintiff, a co-sharer landlord, bought up the 
raiyati interest in a holding and underlet the holding 
by registered lease to the defendant before the 
passing of the Bengal Tenancy Amendment Act: 


Held, that the defendant was an under-raiyat and 
was liable to ejectment after the expiry of .the 
lease. C ALIMADDIN V. AINADDIN MAJUMDAR 5834 


—— — Raiyat at fixed rate, right of, to cut ‘and 
appropriate timber , if 49 
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—————Taluka patta, signification of—Permanent 
tenure, liability to enhancement of rent—Construction 
~—Putni Regulation, arrears of rent recoverable 
according to provisions of, whether proves fiaity of 
rent—Noabad lands and taraf lands. 

Where land is held under a permanent lease the 
rent is liable to enhancement, unless the landlord 
has precluded himself by a contract or is by law 
precluded from claiming an enhancement. 

Where the material terms of a contract by which 
a tenure of taraf and noabad lands was created 
were as follows:—“You (that is the lessee) having 
applied of ` your own accord for a taluka patta. ..... 
having taken ataluka kabuliyat of the said total lands, 
grant you this patta and thereby appoint you 
talukdar. The total rent of the snid mouzahsis a con- 
solidated sum of Company’s Rs.420, etc., etc......If the 
-Huzur imposes any new assessment, that you shall 
give without any objection and if you do not pay 
according to the kists given below, the arrear rents 
would be realised in accordance with the Regulations 
V, VII and VIII and other laws that may come into 
force.......:” 

Held, ‘1) that the use of the words “taluka patta” 
would prima facie show that the interest granted to 
the lessee was intended to be a permanent one, but 
that does not mean that the rent was also fixed in 
perpetuity; b 


(2) that the covenant, drawn in general words 
regarding the payment of new assessment, should 
not be read as restricted to a particular tax in res- 
pect of particular land (the noabad land) but should 
be read with reference to the whole land and with 
reference to any imposition that may be made by the 
Government in respect of any portion of the land; 

(8) that the agreement botween the parties that 
resort might be had under the Putni Regulation to 
recover the rent in arrears does not prove that the 
rent has been permanently fixed; i 


(4) that the covenant by the lessee to pay any new 
assessment that the Government should impose on 
the land does not show that the landlord intended to 
preclude himself from having the ordinary right that 
a landlord would have of applying to have the rent 
enhanced ina proper case. © UPENDRALAL GUPTA 
v, JOGESH CHANDRA Roy 56 


—Tenant renting house from distance - Land- 
lord, dusy of 


LEGAL PRACTITIONERS ACT (XVIII or 1879), 
as amended by (Act XI of 1896), ss. 13, 14—Con- 
tempt of Court—Disciplinary powers of Court. x 
The expression “such misconduct as aforesaid” in 

section 14 f the Legal Practitioners. Act (as amended 

by Act XI of 1896) is not restricted to “fraudulent or 
grossly improper conduct in-the discharge of his 
professional duty,’’ but is comprehensive enough to 
cover all cases of misconduct, whether they be 
included in clause (b) orin one or more of the other 
clauses of section 18. Consequently a subordinate 

Court is competent to inquire intoa matter falling 

within the purview of any of the clauses of section 

18, when the Pleader or Muktear whose conduct is 

called in question practises in such Court. 
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Sections 13 and 14 are intended to cover the sajne 
ground in so far as the characier of the misconduct 
is concerned; these two sections supplement each 
other, but whether action is taken against a legal 
practitioner under the one or the other of the sections, 
the final order can be passed only by the High Court. 


Under section 18 of the Legal Practitioners Act 
itis not essential that the enquiry should bs con- 
ducted directly by the High Court but the enquiry 
may well be made by a subordinate Court under the 
direction of the High Court. The only essentiel is 
that notice must be given to the legal practitioner 
concerned to show cause against suspension or dis- 
missal and the notice must formulate the charges 
with great particularity and precision, so as to 
enable the practitioner to know the charges he is 
called upon to meet. 


Misconduct, which shows disrespect of the 
authority of the Court or which obstructs or has a 
tendency to interfere with tho due administration 
of justice, committed in the actual presence of the 
Court or in places where the Court is deemed pre- 
sent, such as places set apart for its nse and for the 
use of its officers, jurors and witnesses, *amounts to 
contempt. 7 


A conlempt of Court committed by a legal practi- 
tioner may be of such a character as to warrant the 
exercise of the disciplinary powers of the Court 
ander the Legal Practitioners Act. 


When the Court takes notice of a misconduct 
which consists in the obstruction of or an interference 
with one of its officers, the object of the discipline 
is not so much to vindicate the dignity of the Court 
or the person of the officer as to prevent undue 
interference with the administration of justice. 


A Muktear practisingin a Court had an altercation 
with the accountant of the Ccurt in his office, in the 
course of which he roundly abused the accountant 
on provocation given by the acccuntant and the 
abusive langnaga used was heard by the presiding 
Judge himself, who was holding his Court in the 
adjoining room: 


Held, that the misconduct of, the Muxtear amount- 
ed to acontempt of Court but having regard to the 
-circumstances of the case and the position of the 
Muktear, it would be sufficient to warn himas a mark 
of disapproval of his conduct. C In the matter of 
Rasix Lan Nae, 24 C. L. J. 190; 20 C. W. N. 12st 


— —— S, 27— Engagement of more than one Vakil— 
Right to fees. 


If a client engages more than one Pleader the pre- 
sumption is that he is stipulating for the fall services 
of the gentlemen to whom he has given the vakalat. 


Where there are several gentleme1t retained by a 
client inthe same vakalat, each of the Vakils is 
entitled to claim from his client the full fee stipulated 
for by him and not merely a share in the single 
fee allowed as against the losing party. M Rama. 
KRISHNA Rag v. VENKATARAMAYYA 210 
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LETTERS PATENT (Cat.), ct. 12—Claim in 
Original Side of High Court—Portion of subject- 
gnatter situate outside jurisdiction of Court—Leave to 
sue, absence of, effect of— Waiver of objection by de- 
fendant—-Estoppel. 

Where a plaintiff in his plaint alleges that the 
whole cause of action arose within the local limits 
of the Ordinary Original Civil Jurisdiction of the 
High Court and the defendant is called on to plead 
to it, the latter cannot be held to have waived the 
objection to the jurisdiction of the Court by 
appearing and pleading in the case, if it afterwards 
turns out that a portion of the cause of achion was 
beyond jurisdiction and leave of the Court was not 
obtained under clause 12 of the Letiers Patent. 

Where a plaintiff in his plaint alleges that a portion 
of the cause of action arose outside the local limits 
and fails to take leave of the Court under clause 12 of 
the Letters Patent and the case comes on for trial, the 
defendant may, by appearing and pleading, waive 
the objection to the jurisdiction. C SHAMA KANTA 
CHATTERJER AND Co., v. Kusus Kumari, 44 C. Si 

5 


cus, 25, 26—High Court, Original Criminal 
Jurisdiction of — Appeal—Revision. 

Per Chaudhuri, J—In respect of trials in the Original 
Criminal Jurisdiction of the High Court, the right 
of appeal] or revision is limited by the Letters Patent, 
clauses 25 and 26. C In the matter of BONAMALLY 
- Gurra, 21 C. W. N 167; 18 Cr. L. J. 311 423 


~——-—-— CLS. 25, 26—Review by High Court—-High 

Court, powers of. 

When a point or points of law have been reserved 
or have been certified by the Advocate-General as 
erroneously decided or as worthy of further con- 
sideration under clauses 25 and 26 of the Letters 
Patent, and the High Court on review holds on the 
point of law in favour of the accused, it is competent 
to it to consider the whole case on the evidence and 
to pass such sentence as shal} seem right. 


Obiter dicta.—Section 637, Criminal Procedure 
Code, has no application to a case reviewed under 
clause 26 of the Letters Patent. C FATER CHAND v. 
EMPEROR, 24 C. L, J. 400; 21 O. W. N. 33 945 


LIEN, nature of. 


There is no such thing asa lien except upon some- 
thing of which the person claiming it is in possession. 
© BHUPENDRA NATH Brose v. E. D. Sassoon & Co., 
43 0. 982; 21 C. W. N. 106 30 


.LIMITATION, commencement of— Party, joinder of, 
during pendency of suit. 

As against a newly added party, the date of the 
institution of the suit must be the date on which he 
was added as a party and the fact that leave to sue 
him was obtained after the institution of the suit, 
does not make the suit one instituted without leave. 
so far as he is concerned. M PARAMASIVAN PILLAI 2. 
ARISTOTLE OHAKONA, 5 L, W. 222 169 


LIMITATION ACT (IX ov 1908}, S. 5—Appeal, delay 
in presenting—Sufficient cause—Discretion of Court. 
Where the failure of the Court to give notice of 

the date of delivery of judgment has led to a delay 

in filing the appeal it ought to be considered sufficient 
cange for extending time under section 5 of the 

Limitation Act. - 
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Whether time for an appeal should be extended 
under section 5 of the Limitation Act is a matter of 
discretion for the Court before which the appeal is 
filed, and its discretion should not be interfered 
with in appeal unless it has been exercised arbitrarily 
or illegally. L B Ma Hea Dun v. Maune Suwe 
Ya, 9 Bur. L. T. 250 575 


— — S. b—Sufficienb cause for delay, what 
amounts to ~ Ignorance of facium of death, whe- - 
ther sufficient cause 7 

Ss. 5, 12— Time requisite for obtaining copies, 
computation of —Appeal, delay ef one day in filing, 
whether sufficient cause for extension of time. 

In computing the time requisite for obtaining the 
necessary copies for the purpose of- filing an appeal, 
an extra day cannot be allowed ‘for the delivery of 
the copies’ in addition to the day on which the 
copies are ready for delivery. 

A delay of one day only in presenting an appeal 
after the expiry of the period of the limitation pre. 
scribed therefor is not per se a satficient cuse for ex- 
tension of time under section 5 of tho Limitation 
Act, and is as fatal as a longer delay. 

Per Fawcett, A.J. C.— The ordinary presumption on 
which the Court must acb is that an appellant acting 
with due diligence could have obtained the copies on 
the very day on which they were ready for de- 
livery. S TOLARAM v JAFFER Kuan, 10 S. L. R. 
165. 464 


——— S. 19 (2), +3) - Appeal—Deduction of time 
requisite for obturning copies of decree and judgment 
—Application at different times, effect of. 

Under section 12, clauses (2) and (3) of the Limi- 
tation Act, an appellant is entitled to a deduction of 
the time requisite for obtaining a copy of the decree 
as well as the time requisite for obtaining a copy of 
the judgment, even when he applies for the copies 
at different times. 

But when the two periods overlap partially or 
entirely, the appellant is not entitled to have a 
deduction of the same time twice over. © RAJANI 
Nata Kapant v. KALI Moman Das KAPALI, 21 C. 
W. N. 217 66 


——-—— 5. 12—Time reqnisite for obtaining copies — 
Delivery of copies, extra day for, whether can be 
allowed, 464 

——- — Ss. 14, 19—Kwmecution of decree—Injunction 
restraining execution—Computation of period of 
limitation —Acknowledgment, effect of—Plea as to 
limitation, effect of. ` 
Where a decree-holder is restrained from execut- 

ing his decree by an injunction issued by a Court in 

a suit to set aside that decrea, the period during 

which the injunction is in force should be excluded in 

computing the period of limitation within which the 
decree must be executed. = 
The pleading of the Statute of Limitation is not a 
denial per se ofan alleged payment or acknowledg- 
ment. PAT BALUK CHAND Lat v. NATHUNI SINGA, 
2 P. L. J. 24 8 


—— —~ S. 15 (2)—Civil Procedure Code (Act V of 
1908), s. 80— Suit against Railway—Notice to Gov- 
ernment—Egsclusion of time reguired by motice— 
Limitation, . 
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Where a plaintiff is required to give notice to the 
Government under section 60 of the Civil Procedure 
Code, he is entitled under section 15 (2) of the 
Limitation Act to exclude the period of notice, i. e., 
two months, in computing the period of limitation 
prescribed for the suit. P N. W, RAILWAY ~v. RAM 
Duan Mat-Suis Lat, 42 P. W. R. 1917 - 600 
——~—— B. 16—‘Proceeding,’ scope of— Suit by execu- 

lion purchaser to recover poxsession—Time during 

which execution sale in controversy in suit by judg- 
ment-debtor, exclusion of —Limitation. 

The word ‘proceeding’ in section 16 of the Limita- 
tion Act includes a suit and is not limited to some- 
thing which is not a suit. The obvious intention of the 
Legislature in enacting section 16 was to allow an 
exclusion of the period during which the validity 
of the sale was in controversy, whether the sale was 
impeached by a suit or an application. 

Per Mookerjec, J.—Limitation does not run against 
an execution-purchaser during the time the land is 
unoccupied, as in the eye of the law possession 
vests in him, as rightful owner, as soon as the 
occupation of the judgment-debtor terminates in 
fact. C Promotya Nata Roy v. KISHORE Lan SAHU, 
21 ©. W. N. 304; 25 C. L. J. 188 547 


— — 5, 19—Acknowledgment, effect of ~Cause of 
action. 

The Statuto of Limitation only deals with limitation 
as a bar to the original action, but if a payment be 
made by way of acknowledgment on foot of the 
general debt, then a new cause of action springs 
from that payment and limitation begins to run 
afresh. PAT BALUK HAND LAL v. NATRUNI SINGH, 
2 P.L J. 24 85 
— 5, 19—Acknowledgment, what amounts to. 

A petition bya judgment-debtor in an execution 
proceeding, objecting to his being arrested because 
bo is a poor man and asking that the warrant of 
arrest should not be executed until his objection 
has been decided, is not an acknowledgment of 
debt within the meaning of section 19 of the Limita- 
tion Act, inasmuch as an acknowledgment must be 
a clear acknowledgment and not be left to sheer 
inference. A LACHHMAN Dag v. AHMAD Hasan, 15 
A. L. J. 205 105 
———— Ss. 19, 20, Son. I, Art. 182—Aknowledg- 

ment by mortgagor—Rights of junior encumbran- 

cers 240 
S. 19—Aknowledgment—Pre-emption 582 


o> wm S, 19—Acknowledgment — Receiver in insol- 
vency, statement of insolvent’s debt by, in petition for 

Court's directions, whether valid acknowledgment— 

Civil Procedure Code (Act XLV of 1882), ss. 354, 

358, powers of Receivers under—Provincial Insolvency 

Act (IIT of 1907), s. 20 (c), (£), (g). 

Per Curiam.—A statement of an insolvent’s 
debt, by a Receiver appointed under section 354 
of the old Civil Procedure Code (Act XIV of 
1882) in a petition to Courb for obtaining its 
directions, is a valid ‘acknowledgment’ of the debt 
within the meaning of section 19 of the Limit- 
ation Act so as to save the bar of the limitation rule. 

Per Oldfield, J.~ The validity of the acknowledg- 
ment. arises from, the fact that the Receiver is 
bound to obtain the direction of the Court in respect 
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of the insolvent’s properties and the mentione of 
the insolvent’s debts in a petition for the purpose 
is an inevitable incident in the course of the per- 
formance of the Receiver’s duties and is within 
his authority. 

The Receiver has no power to deal with the 
insolvent’s properties as owner. 

Per Phillips, J—The ownership of the insolvent’s 
property vests in the Receiver appointed under sec- 
tion 354 of the old Civil Procedure Code of 1882, and 
he can deal with it as owner subject to any restric- 
tions placed upon him by the Court or by Statute. 
As owner, he has power to give an acknowledgment. 
being the party against whom such property or ‘right’ 
is claimed within the meaning of section 19 of the 
Limitation Act. M ParasasrvaN PILLAI v. ARISTOTLE 
Cnaxona, 5 L, W. 222 169 


S. 19—Acknowledgment—Setilement Report 
30 years old, mention of mortgage in—Mortgagor’s 
signature-—Evidence Act (I of 1872), s. 90, applica- 
bility of. 

A statement as to the existence ofa mortgage 





. contained in a “Settlement Roport” thirty years old 


purporting to be signed by the mortgagor and coming 
from proper custody is not an acknowledgment 
within the meaning of section 19 of the Limitation 
Act, 1908, and no presumption can arise with respect 
to its execution under section 90 of the Evidence 
Act, inasmuch as the mortgagor did not execute 
or attest the report. A GOKUL SINGH r, SAHEB SINGH, 
15 A. L. J. 121 i 162 


5. 20—Decree not awarding future interest, 
part payment of, when saves limitation. 

Where a decree is for principal and interest of a 
claim but does not bear interest, any payment on the 
decree made by the judgment-debtors must be taken 
to have been made in part payment of the principal 
as contemplated by section 20 of the Limitation 
Act, and, therefore, in order that afresh period of 
limitation may run from the date of such payment it 





- must appear in the handwriting of the jadgment- 


debtor, or of his agent duly authorised in that 
behalf. C KUNJA BEHARI RAHA v, JOGENDRA CHANDRA 
Das’ 293 
S, 20—Part-payment pf debt, endorsement of 

—Signature alone of debtor, whether sufficient. 

A mere signature by a debtor to an entry of 
payment of a debt recorded byathird party is not 
sufficient to bring the case within the proviso to 





| section 20 of the Limitation Act. 


A mere signature is not a statement of a payment, 
and it is meaningless without something in the 
writing of the debtor to which it is appended which 
will record the fact of payment. B NIVAJKHAN 
NATHANEHAN v. DADABHAI MussE VALLI, 18 Bom. L. 
R. 481; 40 B. 604 359 


Son. I, Art. 1], applicability of, 

Orders refusing to recognise mortgages fall under 
Article 11 of the Limitation Act. The language of 
that Article in the new Act is more comprehensive 
than that of the previous Act and covers orders 
made after full investigation as well as orders passed 
on default. WI Ponnusami PILLAI v. SAMU Amat, 
31 M. L, J. 247 937 
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~e—~ Sou. I, Arr, 30—Snuit against Railway Com- 
pany for compensation for loss caused by negligence 
or theft of Company’s servants—Limitation 502 


—— Arts. 36, 62, applicability of - Suit 


to recover money applied by defendant to his own 
use 525 


Arts, 64, 85—-Balance, striking of, 
effect of —Account, mutual, open and current, settle- 
` ment of-—Settled account. 

A mere striking of the balance, not signed by the 
debtor, is not a settlement of account and does not 
furnish a cause of action as on an account stated 
under Article 64 of the Limitation Act. 

There can be a settlement of a mutual, open and 
current account without there being a stated account. 
WI MURUGAPPA CHETTY v, VYAPURI Cunrry, BL. W. 
364 227 


— — ArT. 65—Cause of action— Construc- 
tion of document—Further charge, deed of—Simple 
money-desree. 

Where a mortgagor executed a subsequent deed 
in favour of the mortgagee, under which the mort- 
gagor agreed that when the deed of mortgage would 
be redeemed he would be liable to pay the amount 
due under the subsequent deed: 


Held, (1) that the subsequent deed was merely a 
simple deed and not a deed of further charge; 

(2) that the mortgagee was entitled to a simple 
money-decree upon the subsequent deed; and. 

(3) that the cause of action for a simple money- 
decree arose, under Article 65, Schedule I, of the 
Limitation Act, on the date when the mortgage was 
redeemed wholly or in part. O Lar BEHARI v, 
SATGUR Prasan, 3 O. L. J. 714 480 


amratani ART. 75—Debt payable by instalments 

—Default in payment of instalment—Commencement 

of limitation. 

A simple money-bond provided for the re-pay- 
ment of a certain sum of money in instalments, and 
also provided that if default was made inthe pay- 
ment of the principal amount for three consecutive 
instalments, or if interest for three consecutive 
months was allowed to fall into arrears, the Bank 
might close the amount and recover the entire amount 


due: 

Held, that the bond fell within the operation of 
Article 75 of ScheduleI of the Limitation Act. 

The option given to a creditor to recover tho 
entire amount ou default in the payment of instal- 
ments does not affect the commencement of limita- 


tion. 

The distinction sought to be drawn between cases 
where a document provides that the whole amount 
shall become due on default, and cases where it only 
gives an option tothe creditor is unfounded in law, 
Wi NICHOLSON BANK v. RAJAGOPALA Aryar, 5 A 


jas Arts, 83, 116—Documeni, construc- 
tion of —Vendor and purchaser— Stipulation by vendee 
to discharge mortgage incumbrance, nature of—In- 
demnity—Breach—Contract Act (IX of 1872), s. 124 
Damages to vendor—Compensation, action for— 
Lnmitation. 
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A stipulation in a contract of sale whereby the 
vendee agrees to discharge an existing incumbrance 
on the property sold is in the nature of an 
indemnity. 

A suit by the vendor for loss or damage caused 
tohim by the defendant’s breach of contract to 


. 
[1917 ` 


discharge such incumbrance is governed by Article * 


83 and not by Article 116 of the Limitation Act, 
time running from the date when the vendor was 
damnified. 

The same principle applies to similar under- 
takings in cases of gifts. M KALIYAMMAL v. KOLANDA- 
VELA Gounpar, 5 L. W. 228 188 
Scu. I, Art. 85, 64—Balance, striking of, 
effect of—Account, mutual, open and current, 
settlement of—Settled account 








Arts. 97 - Moxtgage decree—Payment 
to one co-heir of decree-holder, valfdity of—Applica- 
tion for refund of excess—Cause of action, accrual of 
—Limitation. 

A Muhammadan mortgagee obtained’ a preliminary 
decree on his mortgage, but died before the decree 
was made absolute. The jndgment-debtors ap- 
proached one of his co-heirs 4 and came to an 
arrangement with her, whereby they paid her a certain 
sum and obtained from her what purported to be 
a complete discharge of their liability under the 
decree. Subsequently the other heirs of the mort- 
gagee applied to have the decree made absolute. 
The application was granted and the High Court 
held that ont of the sum paid by the judgment- 
debtors to A, the amount representing the 
latter’s share could alone be considered as 
haying been paid towards the satisfaction of the 
decree. The decree absolute having been affirmed 
by the High Court, the property of the judgment- 
debtors was sold in satisfaction of it. More than 
five years after the date of the High Court’s decree 
the judgment-debtors applied for a refund from A of 
the amount paid by them in excess of the decretal 
amount: 

Held, that the application was barred by time 
inasmuch as ona proper construction of the High 
Court’s decree the cause of action in respect of the 
sum paid in excess to A was one to recover@ sum 
on failure of consideration and accrued on the date 
on which the decree absolute was confirmed by the 
High Court. A Rusas Bano v, NAJABAT KHAN, 15 
A.L. 3. 57 601 
— — ART, 105—ortyage—Redemption— 

Suit after redemption for recovery of surplus profits 

payable to mortgagor— Limitation. 

A usufructuary mortgage contained a covenant 
that the mortgagee should, after deducting the interest 
stipulated for in the mortgage-deed from the collec- 
tions, pay over the balance annually to the mort- 
gagor, the property beingredeemable on payment 
of the principal money on the expiry of seven 
years. After redemption of thé mortgage accord- 
ing to the terms of the deed without the interven- 
tion of the Court, a suit was brought by the moriga- 
gor for the recovery of the balance of collections 
which remained in the hands of the mortgagee 





after deducting the interest fox the years during e 


which the collecttons had been madé; 
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Held, that the suit, having been brought within 
3 years from the date of the restoration of possession 
to the mortgagor, fell within the purview of Article 
105 of the Limitation Act and was, therefore, within 
time. O BIKRAMAJIT SINGH v. RAJ RAGHUBAR SINGH, 
20 U. C, 25. : 610 


~——— Sen. L Arts. 110, 116—Bengal Tenancy Act 

(VIII B. C. of 1885), Sch, IL, Part I, cl. (2)—Rent, 

suit for arrears of, by assignee of landlord—Registered 

lease—Limitation. 

An assignee of arrears of rent from a landlord is 
net a landlord within the meaning of the Bengal 
Tenancy Act. Therefore, a snit by an assignee for 
arrears of rent is governed not by clause 
(2) of Part I, Schedule III of the Bengal Tenancy 
Act, but by Article 110, Schedule I of the Limitation 
Act, whereby the period of limitation is restricted 
to three years rom ‘the date on which rent fell 
duo 

The fact that the assignee is suing on a registered 
lease does not extend the period of limitation to six 
years, vide Article 116 of the Limitation Act. PAT 
GaAJADHUR PRASAD v. THAKUR Prasap SINGH, 1 P. L. 
J. 506 7 102 
Arts, 120936, 62, applicability of--- 

Suit to recover money applied by defendant to his 

own use—Limitation. 

Plaintiff's predecessor obtained a lease of certain 
premises from the Collector for the purpose of 
carrying on a grog-shop and died shortly after. By 
way of security for the rent of these premises he 
had deposited a sum of Rs. 250 in the Collectorate. 
Defendant got a transfer of the lease in his name 
aud by an arrangement between him and the Col- 
lector it was agreed thai the Rs. 250, which formed 
part of the assets of the deceased, should be applied 
in satisfacbion and discharge of the defendant's 
liability under the lease. Plaintiff brought a suit 
to recover the sum: 

Held, (1) that the cause of action accrued on 
defendant’s refusal to pay the sum to the plaintiff; 

(2) that the snit was one to recover a specilic 
sum of money belonging to the plaintiff which had 
been applied by the defendant for his own use, 
bencfit and enjoyment and was governed not by 
Article 36 or62 but by Article 120 of the Limitation 
Act. PAT Rasa Kumar v. FATRE BAHADUR LAL 45 

5 
ARTS. 120, 125, applicability of, to 
suits by remote reversioners—Hindu Law—Aliena- 
lion by widow. 

Article 120, and not Article 125, Schedule I, of the 
Limitation Act has application to claims by 
remote reversioners whose rights to the property do 
not arise immediately on the death of the widow. 
Their right of suit does not arise until all the nearest 
reversioners intervening are exhausted or unless it 
is alleged that they have either colluded with the 
widow or have precluded themselves from suing. 
WI VENKATA Row v. Tunsaram Row, (1917) M., W. 
N. 80; 5 L. W. 483 270 


—~—— Arr. 128—Buddhist Law, Burmese— 
Succession—Right of eldest son to allotment of one- 
fourth share on father’s death, nature of —Option— 


Delay—Limittation. . 
e 
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Under the Burmese Buddhist Law, the right of tne 
eldest son to have one-fourth of the property of fiis 
parents allotted to him on the death of hisfather is not 
a mere right to elect within a certain limited time 
whether he would takethe property or no, but a right 
to a definite one-fourth part of the estate which he is 
at liberty to assert at any time within the period fixed 
by Article 123 of the Limitation Act PC Maune 
Tus Tua v. Ma Tut, J5 A, L. J. 96; 82 M. L. J, 7); 21 
M. L. T. 97; 21 C. W, N. 527; 19 Bom. L. R, 294; 44 C. 
878 809 
Scu. 1, Ant. 125, scope of— Applicability to 
saits by contingent reversioners, when absolute 
estate intervening 223 


—-- ART. 127, applicability of, to Muham- 

madans. 
Article 127 of the Limitation Act does not apply 
to a case in which the parties are Muhammadans. C 
SHAMIRUDDIN v. ABDUL BARI 25 


ART. ]81—Recurring right, starting 
point for—Demand and refusal—Omission to ewer- 
cise right, effect of—Inam liable for Government judi 
—Tenant, liability of, for customary rent. 

In order that a recurring right should be time- 
barred under Article 131 of the Limitation Act, it is 
necessary for the defendant to show that there was 
a definite demand and refusal. Mere omission on 
the part of the person having the right to exercise it 
will not start a period of adverse possession under 
the Article. A suit to enforce such a right is exactly 
on all fours with an ordinary suit for rent where the, 
landlord has, fer many years, made no demand. 


In cases of Jands in alienated villages upon which 
Government judi has been calculated and which are 
not in the actual possession of the inamdars them- 
selves, the tenants are liable to pay the dhara or 
customary rent to the.inamdars, assuming that there 
has been no survey and: assessment or contractual 
rent agreed upon to be paid to the inamdars. 

. This right to the customary rentis a recurring 
right falling within the contemplation and language 
of Article 131 of the Limitation Act, and time rans 
for the exercise of the right from the date ofa 
definite demand and refusal. B GANESH VINAYAK 
Josut v. SITABAI Narayan Jogui, 18 Bom. L. R. 950; 
41 B. 159 54 


` ARTS. 184, idd, 148—Mortgage, suit 
for redemption of, against absolute transferee from 
mortgagee—Limitation—‘Good faith, proof of, by 
purchaser. 

‘Article 134 of the Limitation Act deals only with 
absolute transfers of immoveable property and not: 
with transfers of mortgagee’s interests, 

A purchaser ata Court auction of property which 
is subject to a mortgage is only the assignee of the 
mortgagee and a suit for redemption as against such 
person is not governed by Article 134. 


A suit for redemption against a purchaser from 
the mortgagee by private sale or a purchaser by 
private treaty from a Courb auction-purchaser 
whereby the entire interest is purported to be trans- 
ferred, is governed by Article 134 and not by Article 
144 or Article 148, 7 
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Tn such a case it is notincumbent on the purchaser 
to Prove that he purchased in good faith, i. e. 
without constructive notice of the restricted nature 
of the vendor’s title. M Kannusamit THANSIRAYAN 
v. Murpusasd Pirnar (1917) M. W. N. 5; 5 L. W. 250 

194 

Scu. 1, ArT, 188, applicability of—Purchaser 

in execution of moriyage-decree, rights of, as against 
purchaser from mortyagor prior to mortgage. 

Article 138 of the Limitation Act applies 
to a suit bya purchaser at a sale in execution of 
a decree, although the sale took place before 
the passing of the Act, provided the plaintiff 
had time under that Article after the passing of 
the Act within which to bring his suit, C BADIAL 
ALAM v. ABDUL HAKIM 609 


c ART. 139—Mortgage— Lease by mort- 
gagee—Redemption — Tenancy, determination of — 
Lijectment—Limitalion—Malabar—Compensation for 
— Tenants’ Improvements Act (I of 19U0), ss 5, 6. 

-~ The cause of action under Article 139 of the 

Limitation Act, in cases to which the Malabar 

Tenants’ Improvements Act applies, does not arise 

till the tenant has been paid the value of improve- 

ments. 5 








Plaintiff mortgaged his land to 4, who leased it to 
the defendant. Plaintiff subsequently redeemed the 
land and more than twelve years after sued to eject 
the defendant: 


Held, that the lease in favour of the defendant was 
not determined by the mere fact of redemption and 
the suit was, therefore, not barred by limitation. M 
THAB(KKAL VARIYATH EROMA 9. KARIAMBAT Bam- 
BLASSERI, (1916) 2 M. W. N, 824 651 


~——— Arts, 142, 144—Adverse possession— 

Sale of holding — Shamilat, share in, whether passes 

— Intention. z 

Plaintiffs’ predecessor-in-interost sold his entire 
holding to defendants’ ancestor on March 24th, 1878. 
No mention of a proportionate sharo of the shamilat 
was made in the sale-deed. From the date of sale the 
vendee and his successors were recognised as 
having a share in the shamilat and continued to 
participate in the profits thereof. The plaintiffs, on 
the other hand, during two successive Settlements 
claimed no share in the shamilat, and neither 
participated in the profits derived from, nor contribut- 
ed towards the burden imposed on, it. They paid no 
revenue in respect of any holding in the village; 

Held, (1) that the plaintiffs’ claim to the share of 
shamilat in respect of the holding sold to defendants 
ancestor was barred by time; 

(2) (semble) that the sale of the holding carried with 
it a share of the shamilat. P GULLU t. KHUDA BAKHSH 
Kuan 120 


= ART. 142— Bengal Tenancy Act (VIII 
of 1885), Sch. IH, Art. 3, applicability of —Landlord 
and tenant—Dispossession of tenant by co-sharer 
landlord not in his capacity of landlord—Limitation, 
A suit to recover possession of his holding by a 

tenant, who has been dispossessed by a co-sharer 

landlord not in his capacity of landlord but claiming 
to have acquired a jote interest in the holding iude. 
pendently of his interest as landlord, is governed by 
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Article 142 of Schedule I of the Limitation Act and 
not by Article 3 of Schedule III of the Bengal 
Tenancy Act. PAT GAWHER ALi v. ENAYAT ALI 55 
7 
Scu. I, ArT 144—Adverse possession —~ Posses- 
sion of trespasser, whether ab initio adrerse to all 
reversioners of last owner, 

The possession of a trespasser, as distinguished 
from that of an alienee, is ab initio adverse to all 
reversioners of the last owner. 

Onthe death of one Dhis land was mutated in 
the name of his widow, and on the latter re-marrying 
in 1875, it was again mutated inthe name of her 
second husband, father of the cefendants, The 
nearest collateral of D died in 1903, and his sons 
sued to recover the land in 1914: 

Heid, that the possession of defendants and their 
father, who were mere trespassers, was ab initio 
adverse to all the collaterals 0f D and the suit was 
consequently barred by Article 144 of the Limitation 
Act, P KAHLA Sineu v, Diana, 113 P, R. 1916; 175 
P, W. R. 1916 . 64 


= Art. 148—Mortguge— Redemption—- 

Limitation. . 

A transfer effected in 1880-31 was interpreted in 
1858-59 to be a mortgage with possession, and in 
1868 the parties thereto were, in accordance with 
their own desire, recorded in the revenue papers as 
mortgagor and mortgagee respectively. On asuit for 
redemption in 1914: 

Held, that all that the Settlement Court did 
in 1868 was to interpret the transaction of 1830-31, 
that the entry in the revenue papers did not 
create a mortgage but simply recognised one on 
the basis of a pre-existing title and that, therefore, ' 
the suit was barred by limitation. © MABABIR SINGU 
v. Sueo Ratan, 30. È. J. 696 626 

















Art. 174—Receipts by morlgages in 
possession under decree, -whether adjustment of 
decree-—-Suit for accounts—Limitation 675 


_—— ART. 181—Civil Procedure Code (Act 
Y of 1908), O. XXXIV, rr. 8, 5—Mortgcge decree, 
conditional—Application for final decree—Limita- 
tion. 

An application fora final decree for foreclosure or 
sale is an application under the Code of Civil Pro- 
cedure, 1908, for ibis made under Order XXXIV, 
rule 3 or rale 5, which expressly requires an applica- 
tion. 

An application for such a final decree presented 
after the passing cf the Code of Oivil Procedure, 
1908, and the Limitation Act, 1908, is governed by 
Article 181 of the Limitation Act. 

On 6th July 1908 plaintiff obtained a conditional 
decree for sale of certain property. In March 1913 
he applied fora final decree: j 

Held, that the application was barred by Article 
181 of Schedule I to the Limitation Act, 1908. PAT 
BALA Ram NAIK v. KANHAI BHARAN, 1 P. L. J. 864 
385 


Art. 181—Bengal Tenancy Act (VIII 
B. C. of 1885), s. 173—Auction-sale—Application to 
set aside sale on ground of judgment-debtor purchas. 
ing benami. . 
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_ An application to seb aside an auction-sale under 
section 173 of the Bengal Tenancy Act on the 
ground that the judgment-debtor had purchased the 
holding benami inthe name ofa third person is 
governed by Article 181 of the Limitation Act. PAT 
CHANDRAMA RAI v. MAHARAJA OF DUMRAON ` 209 


— Secu. I, Art, 182 — Memorandum praying for 
sale, whether step-in-aid of execution. 

A memorandum praying the Court to hold a sale 
in connection with a pending execution petition is a 
step-in-aid of execution within the meaning of Article 
182 of the Limitation Act. M GULAM KavusuHa v. 
BHUVARAHA AYYANGAR 152 











Art. 182—Execution application con- 
taining formal defects, whether step-in-aid of exe- 
cution ~Non-production of encumbrance certificate 
or draft proclamation called for, effect of— Wrong 
computation of Pleader’s fee—Limitation, saving > 

136 
— —— Arr. 182—Rerecution—Limitation— 

Step-in-aid of execution, 

On an application for execution an order was 
made by the Cowrt to register the application and 
to issue notice under Order XXI, rule 22, of the 
Civil Procedure Code, fixing a date for hearing. The 
notice was duly served and an affidavit of the 
service of notice was sworn to and filed in Court. 
On the date fixed for hearing the application was 
dismissed for default: 

Held, that the decree-holder’s act of filing the 
affidavit of service of the notice was equivalent to 
applying to the Court to take a  step-in-aid of 
execution, namely, whether on contest or ex parte, to 
order that the decree should be executed. © PRAN 
Krisana Das v. PRATAP CHANDRA Daro, 21 C. W. N. 
428 536 
ART. 182 (5) —Brecution, step-in-aid 

of-~Oral application — Civil Procedure Code (Act F 

of 1908), O. XXI, r. 66. 

An oral application can amount toa step-in-aid 
of execution, It need not necessarily be in writ- 
ing. 

A decree-holder made a bona fide oral application to 
the Court to have the form of the sale proclamation 
corrected, and to have a date fixed for settling the 
terms of the proclamation under Order XXI, rule 
88, of the Civil Procedure Code, and requested 
that notice should issue for a specified date: 

Heid, that the application amounted to a step-in- 
aid of execution and operated to save limitation under 
Article 182 (5) of the Limitation Act. PAT SURA; 
MAL v. SaRsooc Prasad Sines, 2 P. L. J. 5 540 
~ ART. 182 (7)—Ezsecuticn—Instal- 

ments, default iw payment of — Limitation, commence- 

ment of. 

A decrees provided for the payment of a certain 
sum by three annual instalments payable on 4th 
June 1909, dth June 1910 and 4th June 1911 res- 
pectively. The decree contained a provision that if 
default was made in the payment of any instal- 
ment, the decree-holder should have the option to 
realise the-full amoant of the decree with interest 
without waiting for any future insta'ment to become 
due. On 8th April 1913 the decree-holder applied 
for execution of his decree for tha instalments that 

s 
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fell due on tho 4th June 1910 and 4th June W11 


respectively, together with interest. In his applica- 
tion he seb forth that he had already received part 
of the sum due on foot of the first instalment, but 
he made no claim in respect of the balance due on 
foot of that instalment: 

Held, that the application was within time inas. 
much as it was made within three years of 4th 
June 1910. A Lacumi Narain v., SARJU PARSHAD, 
15 A.L J. 162 634 
LIS PENDENS, doctrine of, applicability of 1 
—, doctrine of, applicability of. 

The doctrine of lis pendens applies only to aliena- 
tions which are inconsistent with the right which 
may be established by the decree in the suit. M 
PETHAU AIYAR v. SANKARANARAYANA TPILLAI, 82 M. L. 
J. 874; (1917) M. W. N. 284; 5 L. W. 519; 21 M, LT, 
277 778 


LOTTERY, legality of-—Lotteries Act (F of 1844). 

A lottery is a game of chance in which the loss or 
gain of the prize is wholly dependert on the drawing 
of lots. 

A lottery is really a bet between each subscriber 
and the promoter, the subscriber bettig the price of 





“his ticket that he will win, the promoter betting the 


total subscription that he will not. 

There is no difference between “gaming” and 
“wagering” as used in the English Gaming Act and in 
the Indian Act XXI of 1848 and in the expression 
“by way of wager” used in the Indian Contract Act. 
LB Maune San Ya v. INDIAN TELEGRAPH Associa- 
tion CLUB, 9 Bur, L. T. 228 566 
MADRAS CITY CIVIL COURT ACT (VII Map. or 

§92), Ss. #, 5 (2)—Transfer of Small Canse suit to 

bits Civil Court— Chief Justice, power of 367 
MADRAS CITY POLICE ACT (ILL or 1888), S. 41— 

Powers of Police. 

Section 41 ef the Madras City Police Act gives a 
wide discretion to the Police to prohibit music in 
the streets and to prohibit any assembly or pro- 
cession which, in their opinion, is likely to lead to a 
breach of the peace. 

This discretion is not fettered by the fact that the 
prohibition will amount virtually to setting at naught 
the decision of a Civil Court conferring certain rights 
ona particular person or clasg, provided it is based 
on a bona fide opinion formed of the particular 
circumstances existing at the time when the order 
is passed. But if, under colour of exercising discre- 
tion, the Police pass an order to regulate future 
conduct to avoid the trouble of ta kingthe neces- 
sary preventive action, and if the order derogates 
from a lawful decision of a competent Civil Court, 
the High Court will compel the Police to respect such 
decision by a writof mandamus. Wi In re T. Naea- 
LINGA MUDALIAR, 31 M. L. J. 426 927 
MADRAS DISTRICT MUNICIPALITIES ACT (Map. 

IV oF 1884), S. 222—Allowing outflow of offensive 

liquid inte street devoid of side drains— Offence. 

An occupier of land within a Municipal area who 
lets offensive liquid to flow ont of the land into a 
public street, is guilty of an offence under section 222 
of the Madras District Municipalities Act, even where 
no side drains are provided for the street. M Pysuic 
Prosecutor v ATTAWAR Rama RAG °768 
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MADRAS ESTATES LAND ACT (I or 1908), Ss. 3, 6 
— Passing of the Act’, meaning of —“Possession’’, 
whether includes right tu possession. 


“ The words “the passing of the Act’ in section 3, 
clause (7), of the Madras Estates Land Act do not 
necessarily import the same meaning “as the com- 
mencement of the Act” in section 6 (1) of the Act. 
The Act was passed when it received the assent 
of the Governor-General], i.e, on 28th June 1908. 


The -word “possession” in section 6 (1) cannot he 
construed as a mere right to possession. For the 
section to apply, the ryot must have been in posses- 
sion, that is in constructive or legal possession, if not 
in actual possession. M MYGAPULA GANGANNA v. 
VENKATA VIJAYA GOPALARAJU, 20 M. L. T. 520; 31 M. 
L. J. 870; (1917) M. W. N. 143 26 


— Ss. 24, 26, 28, 30— Time of letting’, meaning 
of —‘Old waste,’ admission to—Rent, enhancement of. 
Per Spencer, J—The expression “at the time of 

letting” means no more than the time of leasing or 

executing a lease. 





Per Krishnan, J.—The provision in section 24 of the 
Act must be read subject to other provisions of the 
Act and not merely subject to section 80 of the Act. 


A landlord bis, therefore, a right under section 6 of. 


the Estates Land Act to let “old waste’ on such 
terms os may be agreed between him and the 
tenant, and the fact that it isin excess of the rent 
paid for a prior fasli before the Act came into force 
is no ground for holding that itisan enhancement 
liable to be disallowed under section 24 of the Act. 


The provision as to reduction of rent contained 
in section 25 of the Act expressly excludes “ryote 
of old waste,” and section 28 is only supplementary to 
section 25 of the Act dealing with burden of proof 
where a fair and equitable rent has to be settled and 
does not give any substantive right to reduction of 
rent to anyone who does not otherwise possess it. 
M MYGAPULA GANGANNA v. VENKATA VIJAYA GOPALA- 
RAJU, 20 M, L. T. 520; 31 M. L, J. 870; (1917) M. W. 
N. 143 26 


~- S. 52, scope of, 





Section 62 of the Act in terms applies only to 
cases where patias and muchilikas have already 
been accepted, excharfged or decreed, and not to 
cases of, other written agreements between the 
parties. MI MYGAPULA GANGANNA v. VENKATA VIJAYA 
GorALARAJU, 20 M. L. T. 520; 31 M L. J. 870; (1917) 
M. W. N. 143 26 


—— — Ss, 112, 114, 189, ScH. A—Suit under s. 112 
dismissed for want of jurisdiction—Aggrieved party 
-— Appeal, whether lies 


- A suit under section 112 of the Madras Estates Land 
Aet was dismissed for want of jurisdiction, the 
Deputy Collector holding that the defendant was not 
alandholder under the Act and that the Act did 
not apply: . 

Heid, that the defendant had a right of appeal 
against the order, as he was aggrieved by the 
decree, notwithstanding that the suit against him 
was dismissed. M RAMALINGA AYYAR +. RAMANATHAN 
Cugtrian 131 
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MADRAS HINDU TRANSFERS axo BEQUESTS 
ACT (I Map. or 1914), Ss. 2, 3—Gift to unborn 
persons before Act, validity of —Act, retrospective effect 
of—Appeal—Decision under existing law—Change in 
law, pending appeal—Appellate Court, duty of. 
Madras Act I of 1914 is a declaratory Act and has 

a retrospective effect. Gifts or bequests made to 

unborn persons before the passing of the Act are 

validated by it. 


A decision, therefore, declaring such a gift invalid 
given before the passing of the Act can be set aside 
by the Appellate Court after its enactment. M 
THENIREULAM Murausamt Iver v. KALYANI AMMAL, 
21 M. L. T. 93; 5 L. W. 334 223 


MADRAS RENT RECOVERY ACT (VIII or 1865), 
Ss.1, 79—‘Landholder’, meaning of —Transfer of 
registry, effect of—Proprietary right, whether con- 
veyed by such transfer--Transferee, whether can 
be regarded as agent under section 79 ~Tender of 
paiia, when valid—Manager of joint Hindu family, 
whether competent to tender patta 645 


Ss. 79, 1—‘Landholder,’ meaning of —Trans- 
fer of registry, effect of—Proprietary right, whether 
conveyed by such transfer---Transferee, whether can 
be regarded as agent under s. 79--Tender of patta, 
when valid—Manager of joint Hindu family, whether 
competent te tender patta. 

A mere transfer of revenue registry cannot confer 
proprietary right on the transferee so as to make him 
a ‘landholder’ within the meaning of section 1 of the 
Rent Recovery Act and he cannot, therefore, take any 
proceedings under the Act such as tendering pattas 
and suing for rents due, ete. 

Nor does such a transfer of registry constitute the 
transferee the agent of the transferor under section 
79 of the said Act, since ig would have the effect of 
defeating the provisions of the Act. 

In the case of an undivided Hindu family all the 
members need not join in tendering patias and the 
manager of the family is competent to grant pattas 
and sue for rents on behalf of the family. M Par- 
THASARATH! AIYANGAR v, RANGASAWMY AIYANGAR, 4 
L. W. 654 645 


MAFI, meaning of —Mafi land, whether liable to pay- 
ment of rent—Landlord and tenant—Rent, assess- 
ment of — Limitation. 

A ‘maf’ is no more than a set-off as against rent 
payable by a tenant in consideration of services 
rendered by him. Therefore, ‘maf? land is liable to 
the payment of rent and is not rent-free. PAT Buro 
RATH UPADHYA v. KesHo PRASAD 368 


MAFIDAR, whether entitled to share of produce from 
recorded owner who is in. cultivating possession. 

No assignee of land revenue as such is entitled to 
land revenne in the form of a share of the pro- 
duce, nor is the mere receipt by him of sucha share 
in the past sufficient to give him a title io such 
share in the future. To secure the latter it is neces. 
sary that, in addjtion to the position of mafidar or 
assignee, his status should include certain elements 
or incidents of proprietary right or ownership explain. 
ed in rule D-I, 3-1, framed under the Puhjab ` Land 
Revenue Act of 1871 on the analogous subject of the 
settlement of the revenue assessable on resumed 
assignments with athe ex-assigneés or their heira 
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A mafidar sued the recorded proprietor, who 
was in cultivating possession, for the value of one- 
half share of produce for Kharif 1912. The muaft 
was originally granted about 1828 A. D. by Maharaja 
Ranjit Singh to one B. S. “ba sigha dharmarth aur 
ba iwaz puja path.” On enquiry after annexation 
in 1849 the grant was confirmed for life. On his death 
it was resumed but was afterwards released in favour 
of his son, the present plaintiff, who appzared to hare 
continuously enjoyed the grant up to the present. 
It was not proved that the plaintiff assignee had 
any proprietary interest of the kind specified in 
Sain Hashim Ali y. Fatteh Haider Shah, 10 P. R. 1886 
Rev., or ha at any time ejected tenants or admitted 
new ones, and it was found that the defendant had 
ae uninterruptedly in cultivating possession since 

862: . 

Held, that thp plaintiff was not entitled to realise 
a share of produce from the defendant, notwith- 
standing that batai had been more or less regularly 
paid by the latter since 1862. P Sant Buus San v. 
Fazat, 2 P. R. 1916 Rev. 41 


MALABAR COMPENSATION ror TENANTS’ IM- 
PROVEMENTS ACT (I or 1900), Ss.5,6 651 
S. 6 A 655 


S. 19—Kuttikanam, agreement to pay, valid- 
ity of—Trees, cutting down of, whether improvement 
—Contract Act (IX of 1872), s. 14- Penalty, relief 
against. 

A provision in a Malabar lease that a tenant 
shall pay kuttikanam or some fee to his landlord 
in respect of trees ent down does not offend 
against the provisions of section 19 of the Malabar 
Compensation for Tenants’ Improvements Act. 

Per Wallis, C. J--The Courts will not, however, 
countenance attempts on the part of landlords to 
appropriate to themselves by means of contracts 
the interests in improvements which the Act was 
intended to secure to the tenants, 

Per Abdur Rahim, J—The object of the Act is 
to assure to the tenant the right to make im- 
provements and to obtain at the time he leaves 
the land the full value of the improvements which 
he may have made. The Act cannot, however, be 
presumed to affect in any way the proprietary 
rights of jenmis or to interfere with contracts for 
payment of rents or other dues for the use or 
occupation of the lands, 


The cutting of trees may of itself be an im- 
provement but whether it is so or nob must depend 
on the facts of each case, taking into consider- 
ation the nature of the holding, the kind and 
number of trees that are ent and the use that is 
sought to be made of the land. 

Per Phillipe, J—In Malabar it oan only be in 
very exceptional cases that the cutting down of 
valuable trees, such as teak, rose-wood and jack, 
can be considered as an improvement, 

A Malabar lease provided that the tenant must, 
before ontting down trees, obtain the permission of 
the landlord and should pay the kuttikanam fee 
the respect of the trees cut; and that if they were 
ent and removed without obtaining the landlord’s 
permission, the tenant must pay either the value of 
the trees or sneh damages as the lamdlord may fix : 
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MALABAR COMPENSATION ror TENANTS’ IM- 
PROVEMENTS ACT—concld. 


s 

Held, (per Sheshagiri Aiyar,J., in the Order of 
Reference) —-(1) that the provision for obtaining the 
permission of the landlord before cutting the trees 
was not enforceable; 

(2) that the provision for the payment of any 
damages that might be fixed by the landlord or the 
value of the trees was penal in its character, and 
the Court could under section 14 of the Contract Act 
refuse to enforce such a provision and fix such 
damages as in its opinion would legitimately com- 
pensate the landlord for the injury done; 

(3) that the introduction of these clauses in the 
lease was not a reason for holding that the pro- 
vision about the kuttikanam fee should be regarded 
as being opposed to law. 

A contract may contain provisions, some of them 
legitimate and valid, and others invalid and unenforce- 
able, but it does not follow that a valid provision 
should not be given effect to because ib is coupled 
with an invalid provision. M Rasa or Cocuix 1, 
KIZHAYIL KOTHANATH, 32 M. L, J. +95; (1917) M. W. 
N. 249; 21 M. L. T. 282; 5 L. W. 550 E03 


MALABAR LAW—Karnavan and anangiravan, rights 
of—Family karar—Delegation cef management to 
anandravan —Liability of appointee to render accounts 
to tarwad—-Principal and agent. 

An anandravan cannot ordinarily sue a karnavan 
of n Malabar tarwad for an account of his manage- 
ment. 

He cannot, therefore, sue the agent of the 
karnavan to whom the latter has delegated his 
powers. 

Tt is the karnavan alone who can sue for any 
relief in respect of the tarwad property unless he is 
disabled from so doing, and no anandraran can he 
allowed to do so. 


Where the members of a tarwad enter into a 
family karar whereby the karnavan’s duties are 
delegated to an anandravan the latter does not, by 
such delegation, become the agent of the members 
of the tarwad, and cannot, in the absence of a specific 
stipulation to that effect, be compelled to render 
accounts to any of them. It is only the karnavan, 
in the exercise of his general powers, who can call 
on him for an account. s 


When a karnavan’s authority is restricted by a 
family karar, that restriction must be interpreted 
strictly in terms of the karar and he must be deemed 
to retain allthe powers not expressly taken away. 
M KARUNAKARA MENON v. Kurti KRISHNA MENON, 
5L. W. 5il; (19.7) M. W. N. 342 666 


Karnavan, de jure, powers and duties of — 
Manager appointed by karar - Suit for removal of 
karnavan, maintainability of —Anandravan, power 
of, to bring suits on behalf of tarwad—Junior mem- 
bers, whether can bring suits—Court, power of, to 
impose conditions on karnavan—Cognditional decree, 
achether can be passed—Appointment of karnavan-— 
Court, whether can pass over newt senior member of 
tarwad. 

The removal of a de jure karnavan on the ground 
that he acted against the provisions of a family karar 
restricting his powers can he justified only if the 
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violation by him of the karar terms was of so gross a 
character that it constituted serious misconduct on 
his part. 

The mere fact that he did not conform tosome of 
the terms of the karar through carelessness, would 
not be a suficient ground for the removal of a de jure 
hkarnavan or ejaman ‘The Court must be satisfied 
that the interests of the tarwad have been, and would 
in the future be seriously jeopardised by his past acts 
and his probable fature conduct and that his removal 
is, therefore, required in the interests of the tarwad, 

A karnavan is bound to perform all the religious 
sradhas for the deceased tavuzhi members and look 
after all tarwad necessities. 

A karnavan may be asked by the Court to give 
reasonable undertakings as to his future conduct. 

Courts have no power without the consent of the 
de jure karnavan to impose conditions on him and to 
pass a conditional decree for his removal Ib is 
fallacious to frame such decrees on the andogy of 
suits for dismissal of trustees of temples or for the 
removal of guardians of minors. 


A tarwad is not a public, religions or charitable 
trast or a cqmpanuy, nor can & karar manager be 
treated as an officer ofa company. A farwad cannot 
be called even a private trast managed by a private 
trustee or trustees, Suits for the removal of a de 
jure karnavan have been permitted on the ground 
that there exists no other remedy available to the 
tarwad members who cannot sue for partition of 
tarwad property. But family karara entered into by 
a majority of the members of the tarwad with the 
consent of the de jure karnavan are binding on the 
whole tarwad. 


A karar may not be binding upon a dissentient 
member so far as his natural rights to succeed to 
karnavanship and to maintenance are concerned. 
In all other respects it binds all the members when 
the de jure karnavon is a party to it. 


A junior member of a Malabar tarwad cannot 
pring a snit for settling schemes for management of 
the tarwad properties etc., asa tarwadis not a re- 
ligious or charitable institution. 


Unless the karnavan himself is disabled from suing 
to recover possession of or obtain other relief regard- 
ing the tarwad property (as in a case where the 
property was alienated by himself to a stranger’, 
an anandravan cannot be allowed to sue on behalf 
of the tarwad for the relief claimable by the tarwad in 
respect of the turwad property, nor can he be allowed 
to sue for a mandatory injunction requiring the 
karnavan to act in a particular way, for that would 
be to ask the Court to substitute its discretion for 
his, 

When the Court removes a karnavan, the next 
eldest member of the tarwad is by right entitled to 
succeed. He requires no appointment by the Court 
and the Court has, therefore, no power to appoint him. 
The right to the krrnavanship goes by nature to each 
member in succession and the Court has no power to 
disturb the order; and any misconduct before his 
succession to office in relation even to the tarwad 
properties is no ground to daprive him of his office. 
The appointment of two persons as karnavan is 
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equally unjustifiable. Mi Cuuria PANGI ACHAN v. 
UNNALACHAN, (1917) M. W. N. 185; 5 L. W. 392; 82 
M. L. J. 328; 21 M. L. T. 329 513 


Karnavan becoming stani, position of — Karar, 
construction of—Delegation of powers of management 
of tarwad, validity of. 

The attainment of a karnavan to a stanam cannot 
be said to sever the relationship ofthe stani to the 
tarwad altogether. 

The karnavan has two capacities—a temporal and 
2 spiritual one. In the former capacity, he is the 
manager of the family properties, maintains the 
janior members, represents the tarwad in transactions 
with strangers,etc In his latter capasity, he presides 
at the ceremonies and performsall the religious duties 
which are incumbent on him. A stranger cannot 
supplant him in his latter office; but his duties as 
manager may validly be delegated to a stranger. 

The delegation by a karnavan under the terms of a 
family karar of the management Of the larwad toa 
member of the farwad who has attained to the 
position of a stani is not invalid. 

Where by the terms of a family karar a certain 

member was entrusted with the management of the 
tarwad and was given expyess powers to grant leases 
and to obtain renewals, but no reference was made to 
obtaining renewals from jenmis and the karnavan 
was in general words prohibited from interfering 
with the tarsad properties or its affairs: 

Held, per Seshagiri Aiyar, J. (Napier J., dubitante), 
that the power of obtaining renewals from janmis 
not having been expressly conferred upon the 
manager of the tarwad, the karnavan was not divested 
of it and he had, therefore, authority to obtain such 
renewals. M - KRISHNAN KIDAVU MEPPAT PARKUM 
ANANDRAYAN v. Raman, 39 M. 918 638 


———-— Mortgage, usufructuary, ard lease, simultane- 
ous execution o{—Kanom and verumpattam, tenan- 
cies under—Time-barred rent, set-off of, right of, 
against improvements— Decree for redemption, whe- 
ther bars decree fur possession in connected claim by 
mortgagee ~ Malabar Compensation for Tenants’ Im- 
grovemenis Act (1 of 1£00), 5. 6. 

Under Malabar Law, a landlord, in proceedings 
in ejectment, may set off all arrears of rent, includ. 
ing those that have become time-barred, against 
the value of improvements payable by him, whether 
the tenant holds under a kanom or a verumpatam 
(simple lease . 

A decree in ejectment is in effect a settlement 
of accounts between the landlord and ihe tenant. 

In 1874, A mortgaged with po session certain lends 
to B. A, however, simultaneously, executed a lease- 
deed and remained in pessassion. fn 1580, A renewed 
the said mortgage by executing a fresh deed 
for the principal amount and arrears of rent and a 
fresh lease-deed for future rent A having assigned 
his right to C, the latter sued B for redemption and B 
sued C for possession and for arrears of rent. B 
claimed tu set off the arrears of rent inclusive of 
the rent that wes barred against the value of im- 
provements claimed by C. C pleaded that rent for th 
period that was barred could not be sat off. The lower 
Court passed a redemption decree but disallowed 
B'a claim for possgesion and barred rent; 

* 
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Held, (1) that the decree for redemption did not 
preclude a decree for possession in favour of the 
mortgagee, as the latter would be seriously prejudiced 
if the mortgagor failed to pay the mortgage money 
within time; 


i2) that the mortgage and the lease-deeds having 
been executed at the same time formed part of one 
transaction; 


(3) that the mortgagee was entitled to a set-off 
of even the time-barred rent. M HARIHARA MANGA- 
LATH v, KATAPRATHA Karu, (1917) M. W. N. 275 658 


w -—— Property in name of Anandravan, whether 
tarwad property-~Presum ption. , 
Where property stands in the name of an Anandra- 

van, the presumption is that it belongs to the 

tarwad. TS DHARNU SHETTI v. DEJANMA, BL W. 

259 . ee 292 


MALICIOUS PROSECUTION—Reasonable and pro- 
bable cause’-—Witness, whether can be sued for 
damages—Conspiracy. 

Where there was a long-standing and bitter feud 
between the famifies of the plaintiff and the defend- 
ant, and defendant’s son,was murdered under cir- 
cumstances which pointed to the plaintiff as having 
been the culprit, and defendant acting upon the 
statements of the deceased contained in an alleged 
dying declaration and of certain witnesses prosecuted 
the plaintiff for the murder: 

Held, that defendant had reasonable and probable 
cause for the prosecution. 

No civil action for damages lies against a witness 
for giving false evidence, and the fact that the evi- 
dence is given in pursuance of a conspiracy to 
obtain the conviction of an accused person does not 
make any difference. 


The only remedy against a false witness is a pro- 
secution for perjury. P Kamau DIN v. MIR ABDULLA, 
32 P. R. 1917; 47 P, W. R. 1917 678 


MALICIOUS SEARCH, suit for damages for—Burden 
of proof. 

In a suit for damages for malicious search, the 
burden of proving that the search was caused 
maliciously and without reasonable and probable 
cause is on the plaintif, WM GADIGI MAREPPA «v. 
FIRM of MARWADI Rvannaseg VAJANJEE, 20 M. L, T. 
803; (1916) 2 M. W. N. 280; 81 M. L. J. 772 823 


MESNE PROFITS, suit for—Defendant not actually 
in possession, liability of. : 

A trespasser died while in wrongful possession of 
an estate, and two persons claiming to be his exe- 
cutors under Probate of a forged Will continued the 
possession, until the Probate was revoked on the 
application of his heir who thereupon entered into 
possession The rightful owner got a decree for re- 
covery of possession and mesne profits: 

Held, that the widow of the original trespasser as 
representing the estate of her husband was not liable 
for mesne profits for the period during which the so- 
called executors were in possession. h 

Per Mookerjee, J—In an action for mesne profits, 
when the ground of the action is the bare fact of 

° possession, the defendant cannot bg made liable for 
. 
s 
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a period during which he was uot in possession, gn 
fact or in judgment of law, either personally or by 
agent or tenant. 

In such an-action wrongful possession hy the 
defendant is the foundation of his liability. © Kaui 
CHARAN SINGA v. ASHUTOSH SINHA, 25 C. L, J. 140 

660 
MORTGAGE—Bond executed by mother attested by 
sons—Family' necessity—Interest, exorbitant rate 

of 564 


or charge—Chit fund, memorandum of arti- 
cles of—Implied covenant to pay. 

The memorandum of articles of a chit fund fixed the 
following duties, and liabilities of the stake-holder and 
subscribers: — (1) that the stake-holder should hold a 
six-monthly drawing to ascertain who was to take a 
prize; (2) that the prize-winner should take the prize 
only after execution of a bond; (3) that the subscriber 
should collect the prize-money from the stake-holder 
with interest, if the latter failed to pay it: 

Held, that even in the absence of a formal promiso 
by the stake-holder to pay, the document must, on 
its provisions, be construed as an implied covenant 
and should be treated asa “mortgage”,and not as 
merely creating a “charge.” Ml VENKATARAMA 
CHETTY v. PANCHANATHA Iyer, (1916) 2 M. W. N. 263 





813 
Contribution to mortgage-debt — Rateable 
liability 649 





Failure to pay full consideration, effect of— 
Registration of mortgage, whether creates interest—~ 
Postponement of operation—Burden of proof—Con- 
tract Act (IX of 1872), s. 39, applicability of, to 
mortgages—Transfer of Property Act (IV of 1882), 
5. 4. < 
The general rule is that a mortgage dues uot coase 

to be enforceable merely for failure of part of the 

consideration. 

Per Mullick, J—Mere registration does not render 
a sale of immoveable property or a mortgage opera- 
tive from the time of registration, if there is a 
condition attached to the contract that the operation 
of the transfer is to be postponed till the actual pay- 
ment of the full amount of consideration. Butin 
every such case the onus ison the party setting up 
such a condition ° 

A transfer by mortgage differs from a contract, and 
notwithstanding the terms of section 4 of the Trans. 
fer of Property Act, section 39 of the Contract Act 
has no application to the case of a mortgago in which 
an interest inthe property has passed. 

The subsequent conduct of a promisor is sometimes 
a ground for the rescission of a contract, but failure 
to perform a promise which forms the whole or part 
of the consideration inducing an executed conveyance 
gives no right of rescission. 

Per Jwala Prasad, J— The mere non-payment of a 
portion of the consideration money does not render a 
mortgage inoperative or invalid. Š 

The execution and registration of a mortgage, create 
in favour of the mortgagee a transfer of interest in 
the property mortgaged to him, unless there is an 
intention on the part of the parties that the terms of 
the bond should nut be given effect to until the 
entire consideration money is paid. This intention must 
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be groved in each case. PAT MAKHAN Lan v. 
Hanuman BAKSH, 1 P. L. W. 260; 2 P, D. J. 168 877 


Interest, rate of, penal—Stipulation as to 
compound interest, validity of—Penalty 533 
— — Lease by morigagee—Redemption—Tonancy, 
determination of —Ejectment—Limitation 651 
or sale—Redemption suit for— Posses- 
sion—Burden of pr oof. 

Possession is prima facie proof of complete title. 
Therefore, in a suit for the redemption of pro- 
perty in the possession of the defendant who sets 
up a sale, the burden of proving that the transaction 
was a mortgage is on the plaintiff. LB Ma Ly ee 
r, Mauna Pan MAUNG 182 


Mortgagee, duty of—Cess, whether can be 
added to mortgage-debt —Payment made to save 


security 232 


Prior and puisne encumbrancers—Renewal of 
first mortgage —Intentoin to keep mortgage ulive— 
Priority of encumbrances—Limitation Act (IX of 
1908), ss. 19, 20, Sch. I, Art. 182— Acknowledgment 
by morlyagor—Rights of junior encumbrancers. 

K. and hig son B. mortgaged certain properties to 
one 8. in 1882 and after K.’s death, B. mortgaged some 
of them to one F. in 1887; again in 1888, B. mort- 
gaged to the same S. the pr operties comprised in the 
mortgage of 1882 aud certain others to secure the 
amount ; due on the first mortgage but at a lower rate 
of interest, and an endorsement was made on the 
first mortgage instrument to the effect that a 
separate deed was executed cancelling it. VF. sued on 
his mortgage, obtained a decree and purchased the 
properties in Court sale. §. thereafter brought a 
sait on his mortgage wherein F, claimed priority over 


&.: 


Held, that Vs rights were postponed to those of 














A mere change in the form of indebtedness} or in 
the mode or time of payment, a variation in the rate of 
interest or the giving of additional security is not 
enough to rebui the presumed intention to retain the 
mortgage security, when it isto the interest of the 
person entitled to keep it alive, 


A third mortgage which is only a renewal of the 


first will n ot be postponed to the second, though the 


right to enforce the first be barred under Article 132 
of the Limitation Act at the time when an action on 
the third mortgage is brought. 

Rights of prior and later mortgagees discussed. 

An acknowledgment of a mortgage-debt is good 
uot only as against the person acknowleding but 
also as against those deriving title ander him even 
prior to the date of acknowledgment and subsequent 
to the debt acknowledged. 

Quvzre.—What is the effect of an acknowledgment 
by the mortgagor as against-the previous junior 
encumbrancer? Ml Kavanoorn VELAYUDA REDDI v. 
Repprvarr Nawasimaa Renni, 5 L. W. 111; 21 M, h. 
T, 105; 32 M. L. J. 263 240 


Prior aud subseqaent mortgagees, rights of 
—kKHquity of redemption purchased by prior mort- 
wegee—Subsequent mortgagee’s suit impleading 
prior mortgagee—Redemption—Sale — Purchaser, 
position of 179 
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Prior mortgayce, suit by—-Puisne mortyagee 
not made party to suit, rights of-—Redemption-——Prior 
mortgagee, whether can set up mortgage as shield. 

A puisne mortgagee, seeking to enforce his mort- 
gage and who was not made a party io a suit by a 
prior mortgagee on his mortgage, is entitled to be 
placed in the position which he would have mange 
if he had been a party to the former suit. 

In such a case, the prior mortgagee, however, can 
set np his mortgage asa shield, and is entitled to 
be paid its amount before the property can be sold. 

There is no difference between the case of property 
which has been transferred by a sale under a simple 
mortgage and property which has been transferred 
under a decree for foreclosure. In either case the 
old mortgage is not sought to be enforced, it is 
merely held up asa shield. A GHULAM Sarpar KHAN 
v. SuKHI, 15 A, L. J. 190 . 573 
, simple, what is—Mortgagor in possession, 

anthority of, limit of— Manager, powers of 37 
mi y usufructuary, construction of—Personal cove- 

nant—Subsequent accrual of personal liability by 

wrongful act—Transfer of Property Act (IV of 1882), 

ss. 59,68 (b), (c)—Unattested dggument, effect of, 

on mortgagor's liability under s. 68 (b), (c). 

A usufructuary deed of + mortgage which was nol 
attested contained inter alia the following stipulation: 

“Tf by mistake I (the mortgagor) or my heirs make 
any collection, then I or my heirs shall be liable to 
pay the amount collected with interest at the above 
yate..,. Except in such a case for no other reason and 
on no other account, the zarbharnadarhas and shall 
have any claim whatever against me or my heirs and 
representatives on the ground of realisation and non- 
realisation. If a claim is made, itis and shall be 
totally null and void:” 

Held, (1) that the nature and terms of the docu- 
ment did not show an intention on the part of the 
mortgagor to be personally liable; 

(2) that, though by reason of the absence of attest- 
ation, the ’ mortgagee was precluded from getting a 
mortgage decree, he was entitled to an enquiry as to 
the liability of the mortgagor for wrongful acts 
alleged in the plaint and arising under section 68 
(b) ‘ond (c) of the Transfer of “Property Act, inas- 
much as the position of the mortgagor by reason of 
non-attestation was no better than if the mortgage 
had been attested. 

In considering the question of the personal liability 
of the mortgagor it must be borne in mind (1) that a 
loan prima facie involves such a personal liability; 
(2) that such a liability is not displaced by the mere 
fact that security is given for the repayment of the 
loan with interest; but (8) that the nature and- 
terms of such security may negative any personal 
lability on the part of the borrower. It musi also be 
borne in mind that even if the mortgagor be in the 
first instance under no personal liability, such a 
liability may arise under section 68 (b) or (e) of the, 
Transfer of Property Act. P © Ram Narayan SINGH 
y. ADHINDRA Natu, 21M. L. T, 12; 16 A. L, J. 107; 
(1917) M. W. N. 94; 82 M. L. J. 39; 250, L. J. 121; 21 
©. W, N. 383; 19 Bom. L. R. 194; 44 O. 388 932 
———, usufructuary —Mortgagee, duty of, to collect 

rents—Accounts—Liability to account for rents not 

collected, basis of —Negligente ~— Interest, com» 

pound . 537 
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DECREE against one co-administrator of 
mortgagor's estate, effect of— Estate, whether liable, 
N’s father executed a mortgage in favour of plaint- 

ifs father. N by his Will appointed A, his widow 

and Mf, the widow of his brother, co-administrators of 
shis estate. Plaintiff brought a suit on foot of 
the mortgage against A alone and obtained a decree, 
but before the decree was made absolute A died. 

Plaintiff then sought to briog M on the record in 

place of A; 

Held, (1) that A alone could not represent the 
estate of N, and that she and M ought to have 
been sued together as representing the estate; 

(2) that inasmuch as A did not represent the 
estate of N the decree must be taken to have been 
passed against her personally, with the result that 
the estate of N could mot be sold in execution of 
the decree; and 

(3) that M was not in any sense an heir or re- 
presentative of A and could not, therefore, be made a 
party to the suit?) PAT MAHABIR SINGH v, MOTIBANI 
Kore 782 
—— —— Heecution—Patni, sale of — Pur- 

chaser’s right to override interest of purchaser in eze- 

cution of rent-decree—Non-réyistration of purchaser's 
name at landlord's sherista, effect of —Bengal Patni 

Taluk Regulation (VIII of 1819). 

A mortgaged patni was sold in execution of a rent 
decree against the patnidar and purchased by his 
son who, however, did not take any steps to annul 
the mortgage. The mortgagee then instituted a suit 
on the mortgage to which the mortgagor’s son was 
also made a party, and in execution of the mortgage- 
decree the deoree-holder himself purchased the patni: 

Held, (1) that the interest acquired by the pur- 
chaser at the sale in execution of the rent-decree 
was bound by the mortgage-decree and was over- 
ridden by the interest that was acquired by the 
mortgagee by his purchase in execution of the 
mortgage-decree; 

(2) that the title of the mortgagee-purchaser was 
not affected by the fact that his purchase was not 
registered at the zemindar’s sherista. unless and until 
the zemindar chose to exercise the powers given to 
him by Regulation VIII of 1819. C Barons Cuaran 
e DHAR v, ERSHAD KHAN 520 


Payment to one co-heir of decree- 
holder, validity of— Application for refund of excess 
—Cause of action, accrual of —Limitation 601 


DEED—Execution -Evidence of attestation 
—Presumption 651 
, interpretation of —Interest in addi- 
tion to usufruct of mortgaged property—Clog on 
equity of redemption—Deed executed by boy of 
tender years— Purdanashin lady 454 
REDEMPTION—Agreement to relinquish 
cquity of redemption—Registration, ueccssity a is 
—— Vonatruclivn of deed—Clog on equity 

of redemption. j 

“A mortgage deed ran as follows: — 

“I have taken Rs. 125 from J. and K. and have 
discharged my necessities, and so in lieu of Rs. 80, I 
Shave made a usufructuary morbgage for 8 years....... 
A I will pay Rs. 45 the balance with interest at Rs, 1-8 




















ame- 


pa 
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Sale of mortgaged properties in mortgage 
suit—Rights of several mortgagees to ae sap 
5 
-— ~e Sale of mortgaged property to mortgagee— 
Extinguishment of mortgage — Intention of partion, 
Sub-mortgage by unregistered deed — Posses- 
sion with sub-mortgagee—Subseguent mortgage with 
knowledge of sub-mortgage—Sudb-mortgagee, right of. 
Where a prior sub-mortgagee under an unregister- 
ed deedis in possession of the mortgaged property 





ð 
per cent. per mensem along with the mortgage-money 


and will pay the interest every year in the month 
of Jeth, and if anything remains unpaid out of 
principal and interest, I will be ontitled to redemp- 
tion on payment of the same along with tho mort- 
gage-money:” 

Held, that the mortgage-deed was a mortgage to 
secure the sum of Rs. 125 and that the plaintiff was 
entitled to redemption on payment of the entire sum 
with interest. A JAGARDIP Rar v. NAUBAT Rar 149 


and this fact is known to the subsequent mortgagee! 


the unregistered deed holds good as against the 
latter, and the former is entitled to obtain’ redemp- 
tion from the latter as a condition precedent to the 
latter’s taking possession of the mortgaged property. 
O BISBAL v. Pancuay, 3 O. Ts. J. 699 465 
_-_ Suit after redemption for recovery 

of surplus profits payable to mortgagor Lima kon 
, suit for redemption of, againat absolute 
transferee from mortgagee — Limitation —‘Good 
faith,’ proof of, by purchaser 194 


——-——— SUBROGATION—Puisne mortgagee paying 
off prior mortgage, right of. 

Where & puisne mortgagee’s interest in the mort- 
gaged property cannot be adequately protected except 
by paying off a prior mortgage and he pays it off, he 
is entitiéd, on the principle of subrogation, to recover 
the sum paid by him from the mortgagor even 
although the payment was made without the latter's 
permission. P AMIR Bee v. GHULAM NABI, 1 P. R. 
1917 893 











— Two mortgages on sume property-— 
Purchaser of equity of redemption, rights of—Prior 
mortgage, payment of — Assignment of mortgage 
rights in favour of another, effect of—Intention— 
Subsequent purchaser of mortgaged property, whether 
entitled to step into shoes of previous vendee. 

A mortgaged certain property first to Band then 
to C and finally sold it to D. D paid off Bs mortgage 
and on the date of payment got it assigned over to 
E, whom he subsequently paid off. D then sold the 
properties to F and G. C brought a suit on his mort- 
gago; D,F and G intervened and pleaded the prior 
mortgage discharged by them and the property was 
ordered to be sold subject to the firs mortgage. In 
execution C got into possession without® paying the 
prior encumbrance; in a suit by F and @ to 
recover the amount of tho first mortgage from C: 

Held, (1) that the fact that D got the mortgage 
assigned in favour of Ẹ at the time of payment was 
a clear indication of his intention to keep thé 
mortgage alive as ashield against C’s mortgage; 
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e (2) that D having paid off the first mortgage with 
the money obtained from F and G and having ex- 
pressly reserved his right of priority as against C, F 
and Œ were entitled to step into.his shoes and to 
claim the right of priority possessed by him; 

(3) that © having purchased the property in 
execution subject to the first mortgage after contest 
with D, E and F, he was estopped from contending 
that he was not bound by the order of the Court 
directing the sale of the property subject to D’s 
enownbrance. M KUPPUSAMNI AIYANGAR v. NARA- 
SINHA Alvar, 6 L. W. 360; (1917) M. W. N. 333; 21 M. 
L. T. 382 715 


MUAFI and guzara, distinction between, 

There is a distinction between muaf and guzara 
in Oudh. Where the relationship, of landholder 
and tenant does not exist between the parties there 
may be a guzara, but where the relationship of land- 
holder and tenant does exist between the parties 
there is a muafi. © BHAGWAN SINGH v. BISHESHAR 
Natu, 20 O. C. 37 677 


MUHAMMADAN LAW—GIFT —Hiba-bil-ewaz—Gift 
in consideration of useful services. and natural love 
and affection — Revocation of gift under Hanafi Law, 
A deed of gift in consideration of useful services 

rendered by the donee to the donor in the past and 

natural love and affection creates a binding hiba-bil- 
ewaz, 

Under the Hanafi Law revocation of a gift cannot be 
permitted unless tho donor makes ont a good case, 
and it will not be permitted if the wish to revoke is 
the result of a mere whim or loss of temper. 

Where the donee did good work in the past and in 
consideration thereof the donor made him a present 
which she could well afford, but subsequently 
losing her temper wished to revoke the gift after 24 

OATS: 

Heid, that she could not be allowed to do so even 
if it were not a hiba-bil-ewaz. O Lat BIBI v. MASUM 
ALI Kiran, 20 O. 0. 4i 794 
—— Gift of incorporeal right, essentials of 

— Assignment of life policy—Delivery, when legally 

effective—Conditions, validity of — Revocation of 

assignment, whether valid—Suit to establish tifle 
under assignment, whether subsidiary or incidental 
relief—Small Cause Court, jurisdiction of —Transfer 

of Property Act (IV of 1882), ss. 128, 128, 129. 

A suit for declaration of plaintiff's right under an 
assignment of an Insurance Policy executed in favour 
of the plaintiff by the defendant and for delivery of 
the promissory notes issued to the defendant by the 
Insurance Company in lieu of premia and of the 
assignment deed is not cognizable by a Small 
Cause Court. The declaration is not a subsidiary or 
incidental but the main relief, as the recovery of 
the moneys in the'hands of the Insurance Company 
could not be sued for before the policy matured. 

The assignment is validasa gift under Muhammadan 
Law, even though it wab unaccompanied by delivery 
of the said documents. The execution of the deed of 
assignment, the 
Insurance Company and the requisition to register 
the assignee’s name in the books of the Company are 
sufficient acts of the donor to vest the property in 
the donee. 
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The technical doctrines of Muhammadan Law should 
not be applied in all their rigidity to gifts of incor- 
poreal rights. The conditions as to delivery are not 
applicable to them, provided the donor does all that 
he can be reasonably expected to do to put the 
donee in a position to get the benefit of the trans? 
ferred incorporeal right and the donor divests him- 
self of all the indicia of title to the right gifted 
away. 


Where a gift of an incorporesl right is subject to 
a condition, the condition is futile and the gift 
should be treated as absolute. 


Reservation of contingent rights in reversion 
by the donor under the gift is invalid but he hasa _ 
right to reserve to himself the bonuses due undor 
a policy. Å 


A gift ofa defined portion of property is valid 
under Muhammadan Law, 


An assignment of a life policy being a transfer of 
an actionable claim, the deed creating the transfer 
is complete and effectual for* the transfer of the 
donor’s rights without more. 


Defendant insared his life with an Insurance Com- 
pany for Rs. 6,500 payable. in his 65th year or at 
death, whichever happened first. On 13th November 
1900 he executed an assignment of the policy in 
favour of the plaintiff, his wife, and got her name 
registered in the Company's books. A part of the 
amount was paid to plaintiff on its becoming duc. 
On 12th December 1912, the defendant intimated to 
the Company that he had revoked the assignment in 
plaintiffs favour. The Company having refused to 
recognise the plaintiff's title unless she established . 
it in a Court of law, the plaintiff brought the 
present suit for a declaration that she was entitled to 
the money under the policy by virtue of the 
assignment in her favour. The material por- 
tions of the assignment werein terms as follows: 
“I do hereby assign io my wife P by way 
of gift the policy of insurance bearing No. ...... 
reserving to myself the right to deal with any bonus 
as I may from time to time think fit and in the 
event of P predeceasing me this gift shall fail ande 
the policy shall revert to me”: 

Held, (1) that the suit was not cognizable by a 
Small Cause Court; 

(2) that there was a complete gift in favour of the 
plaintiff and that the delivery to the plaintiff of the 
documents in defendant’s possession was not neces- 
sary to validate it, and the assignment of the policy 
was, therefore, irrevocable; 


(8) that on the true construction of the deed, it 
was not a contingent gift but a present gift subject 
toa condition and that the condition was futile and 
the gift absolute. NI Yacoos SAHIB v, PACHA BIBI 
4L. W, 339 248 


GIFT—‘Mushae’, doctrine of, applicability 

of —Possession—Muhammadans living in Burma, 

The doctrine of muskaa is inapplicable to gifts 
where possession is given, 

It ought not to be applied të Muhammadans wh? 
have resided for years in Burma and have become E 
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imbued with Burmese ideas. LB Esoor MAHOMED 
BAROOCHA v, HAYATOONNISA 203 


GUARDIAN of minor daughter's property— 
Guardian for contracting marriage—Father, right 


of 787 


e 
——--——Mushaa, doctrine of —Gift of undivided pro- 
perty by father to adult and minor sons, validity of -- 

Possession, change of—ather’s guardianship of in- 

fant children, whether can be deleguted—Heba-bil- 

ewaz, consideration recited in—Burden of proof. 

Per Curiam.—The doctrine relating to the invali- 
dity of gifts of mushaa ought to be confined within 
the strictest rules. ; 

No objection of confusion (mushaa) can arise in the 
case of a gift of undivided property, which is capable 
of partition, made by a father in favour of an adult 
and a minor son bya formal document duly exccuted 
and registered in which the donor, intending that 
his adult son should act in respect of the subject of 
gift for his minor son, states that tho adult son is 
the guardian of-the minor son. 

Under the Muhammadan Law-it is competent for 
the father, who is the natural guardian of his minor 
children, to divest himself of the guardianship by dele- 
gating it to a fit and proper person, 


Per Sanderson, C. J.—Under the Muhammadan Law 





cae 


_it is necessary for the donee to take possession of 


the subject of gift in order to make the gift valid, 
even when the gift is made by a deed duly registered. 

There is nothing to prevent a gift of an undivided 
property bya father toan adult and a minor son, 
provided the proper form or device is used for the 
gift. i 
The proper form or device for such a gift pointed 
ont. 
Per Mukerjee, J-—The burden of proof lies on the 
person in whose favour a heba-bil-ewaz is executed to 
establish that the consideration was paid as described 
in the instrument, and the rule that it is for the 
executant of a document, who denies receipt of the 
consideration as recited therein, to prove that the 
recital is incorrect in fact, has no application to a 
heba-bil-ewaz. 

Where a gift is made by a father to bis infant son 


_ eunder the Muhammadan Law, no change of posses- 


sion is necessary; the declaration of gift is deemed 
to change the possession by the father on his own 
account into possession as guardian on his son’s 
account. © Nawan JAN rv. SAFIUR RAHMAN, 25 O. 
L. J. 286 882 


——-— MARRIAGE—Rreach of promise of marriage 

— Damages, suit for, maintainability of. 

Under the Muhammadan Law in a suit for broach 
by the father of a girl of his promise to give the 
girl in marriage, the promisee cannot recoyer tho 
damages peculiar to an action for breach of promise 
of marriage under the English Law. B Anos 
Razak v. Mazowep Hussin, 19 Bow. L.R 164 771 


——————— — Nasab, equality in, non-observance 
of, effect of—Sayad woman, marriage of, with a man 
of another tribe, whether valid—Sunni and Shia Law 
— Stipulation, antinuptial, breach of,'effect of. 

° It is a moot point’ of the Sunni Law whether a 


E marriage otherwise lawfully centracted by an adult 
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woman can be, or must be, seb aside by a Civile 
Court at the instance of the so-called guardians 

(that is, of the relatives who would be 

guardians, if the women had been a minor), if they 

can prove such social inequality on the part of the 

bridegroom as would injuriously affect the family 

credit or interest. 

The doctrine of the Shia Law, however, is clear that 
social inferiority on the part of the husband affords 
no ground for the caucellution of a marriago. 

inferiority in the social status of a husband docs 
not rouder a marriage invalid ab inilio, nor does ib 
justify a Court in dissolving the nuptial tic. 

When a marriage contract is entered into subject 
to an essential condition of a reasonable nature, 
not opposed to the policy of the Muhammadan Law, 
the Court may set aside the marriage on the breach 
of that condition, unless the condition has been 
waived or the breach thereof acquiesced in by or 
on behalf of the wife. P Jamarr ALI Suau v, Mir 
Munammap, 119 P. R. 1916 Hi 10 
—MUTAWALLI, appointment of —Minor, whe- 

ther can be appointed mutawealli. 

A minor cannot be appointed a mutawalli or a 
sajjada nashin. Wt HASAN Raza Sanip œ. HASAN 
ALI Sanie, 5 L. W. 419; (1917) M. W. N. 389 528 
- , dispute relating to appointment of, 

whether can be referred to arbitration. 

A dispute as to which of several claimants should 
be appointed mutawalli under a public charitable and 
religious trust cannot be referred to arbitration. PAT 
MUHAMMAD KABIR-UL-HUG ~. Hassam-up-Dixn Mv- 
HAMMAD, 1 P. L. W. 287 296 


—— — WAKE, what constitutes ~Mutawalli, delivery 
of property to, necessity of —Satnt, offerings made to, 
whether wakf- Religious institution, Muhammadan 
tomb, whether is—Pilgrimages to tomb of minor saints 
validity of—Sajjada nashin, appoint ment of, mode 
of —Practice—Primogeniture, rule of. 

In order to constitute a yalid wakf there must be 
delivery of the property to a mutawalli, 

There must, for the creation of «wakf, be un- 
mistakable proof of actual dedication, or at least 
clear proof of, facts from which inference of 
dedication must necessarily he drawn. 

A declaration of wakf must not hp hastily presumed 
from casual remarks lot fall in conversation, un- 
supported by acts and conduct. 

Though the manner in which the property is used 
and enjoyed is-an important circumstance to bo 
considered, an endowment of an institution with 
given property cannot be inferred from mero devotion 
of the income of that property to the institution, 
even if thisis done by family arrangement. 

Mere high flown and fanciful poetical aspirations 
and prayers by some unknown poet, full of oriontal 
exaggeration and conceits, inscribéd on the walls of 
a building cannot take the placo of express dedication 
of the property. 

Offerings made to a saint cannot beepresumed to 
be wakf. 

No Muhammadan tomb can of ibrolf be said to be a 
religious institution or «wakf. 

The properties, ete, pertaining to the rauza at 
Taunsa are not, except in so far as concerns the 
mosque, & religious institution. 
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Where past practice regarding the appointment of 

e2 sajjada nashin ceems to show a rule of specific 
nomination by the incumbent of his successor, a 
Court would not be authorized to find in favour of 


any rule of primogeniture solely from the cireum- i 


stance that the persons appointed were usually eldest 
sons. 

Obiter.—A pilgrimage to the tomb of a saint as 
such is opposed to the strict rules of the Muhamma. 
dan religion. Itis not one of the four “faraiz” or 
obligations to be performed by the orthodox Musul- 
mans, and is probably actually impious. P MAHMUD 
v, MunamMap HAMID, 11 P. R. 1917; 38 P. W. R. 
1917 387 
NEGOTIABLE INSTRUMENTS ACT (XXVI oF 

1881), S. 50—Endorsee, rights of — Promissory note by 

coparcener in Hindu family—Right of endorsee to re- 

cover from family assets—Suit against non-executant 
co-parceners, maintainability of —Transfer of Property 

Act (IV of 1882), s, 8—Promisee, duty of—Enquiry 

into application of loan, 

A promisee under a promissory note executed by 
the manager of a Hindu co-parcenary is under an 
obligation only to enquire whether the debt is 
contracted for the benefit of the family and is not 
bound to see to its application for purposes binding 
on the family. 

The principle of section 8 of the Transfer of 
Property Act applies to negotiable instruments. 

The endorsee of a promissory note, therefore, under 
section 50 of the Negotiable Instruments Act stands 
in the shoes of the endorser, unless apt language is 
used to reserve to himself any specified rights. 

An endorsee of a promissory note executed by a 
member of a joint Hindu family is not restricted to 
the right of suing the promisor personally, but 
ean realise the amount from the assets of the 
family. M NATARAJA NAICKEN v. AYYASAMI PILLAI 
5 L, W. 410; (1917) M. W. N. 230; 32 M.L.J. 354 339 
OCCUPANCY HOLDING, sale of, in execution of 

money-decree without raiyat’s consent. 

An occupancy holding not transferable by custom 
or usage cannot be sold in execution of a money- 
decree when the raiyat objects tothesale. C RAM 
SUNDAR Karmoxar v, LOCHAN 942 
OUDH COURTS ACT (XIV or 1891), S. 8— Pauper, 

application for leave to appeal as— Single Judge, 

whether can heat application—Practice 541 
OUDH ESTATES ACT (I or 1869), S. 16— “Transfer,” 

meaning of-—Possession, heritable right of— Will, 

grant in pursuance of—Undue influence—Uncon- 
scionable transaction—Burden of proof. 

The word “transfer” as used in: section 16 of the 
Oudh Estates Acthas reference to alienations inter vivos 
of the corpus of the estate, and not of a mere right 
of possession, albeit hereditary, granted by a legatee 
in pursuance of directions given in a Will, which was 
duly exectited, attested and registered in the manner 
provided by the said section. 

Semble,— Where a transaction alleged to have been 
entered into pnder undue influence appears on the 
face of it or on the evidence adduced, to be uncon- 
scionable, the burden of proving that no undue in- 
fluence was exercised is on the party who is alleged 
to have exercised such influence. O Mananin 
PRASAD SINGH v, Lan JAGDISH BAHADUR SINGH, 3 O. 
L. J. 162 471 
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OUDH LAWS AOT (XVIII or 1876), S. 9—Pre-emp- 
tion—Sale disguised as gift-—-Co-sharer in sub-divi- 
sion, who is, 

The mere fact that some shamilat land apper- 
taining to one patti is thrown into another 
patti in which a vendee is a co-sharer, does not 
make the latter a co-sharer in the former patti. 


A transferred some land, which was alreadye 
mortgaged to B with the exception of a certain 
area, on condition that B bore the whole burden 
of the mortgage money and left to A the said 
area free from all liabilities. The deed of transfer 
provided that until B secured to A possession of 
the exempted area le should pay to the latter 
periodically the rental valuation of that area: 


Held, that the transaction, although in the form 


‘ofa gift, in reality amounted to a sale. O Tir- 


BHAWAN SINGH v. RAGHUBAR Daya, 19 O. C. 394 
. a 71 
—— — Cuar. T1—Pre-emption—Court sale, whether 
gives rise to right of pre-emption. 

The provisions of Chapter II of the Ondh Laws 
Act (XVIII or 1876) do not apply to a transfer made 
by a Court sale, but only to transfers made by 
voluntary sales, Therefore, no wight of pre-emption 
accrues in respect of such transfer O MANSAB ALI 
v. Satie Ras, 3 0. L. R 799 471 


OUDH RENT ACT (XXII or 1886)—U. P. Land 
Rovenue Act 1111 of 190:1)—Jurisdiction of Civil 
aud Revenue Court—Proprietor—Tenant—Hject- 
ment—Proprietary and under-proprietary right— 
Declaration that holder of lands is merely tenant-— 
Cause of action - 814 

--—- S. 3, cL. (8)—Resumption proceedings — 

Grove, whether land. 

For the purposes of resumption proceedings a 
grove is ‘land’ as defined in clause (8), section 8 of 
the Oudh Rent Act. © BHAGWAN Din v. JAGMOHAN 
Sinan, 3 O. L. J. 717 488 


—— — S. 68 (2), effect oj— Merger —Theka for portion 
of statutory period, effect of-—Tenancy, whether in 
abeyance. 

All that section 63 (2) of the Oudh Rent Act 
effects is to avoid merger aud not to keep in 
abeyance the rights referred to therein. In other 
words, if an ordinary tenaut takes for a portion of 
his statutory period a theka in which his holding ig 
comprised, the tenancy does not remain in abeyance 
for such portion. For instance, if a tenant after 
holding for two years becomes a thekadar for two 
years, he is entitled to retain the holding only for 
three, and not for five, years after the expiry of his 
theka. U PBR AJUDHIA ESTATE v. BHAGWAN DIN 
Singa, 40. L. J. 64 160 


— §. 108—Resumption proceedings—Rent Court, 
enclusive jurisdiction of, 

Under section 108 of the Oudh Rent Act a Rent 
Court has exclusive jurisdiction to entertain suits 
for resumption of lands granted for the purpose 
of planting and maintaining groves and which 
subsequently lose that character. O Braawan Din 
v JAGMOHAN SINGH, 30. L. J. 717 488 


Cuar. VIIA — Sut for possession of land held 
as rent-free muaf — Guzara and muafi, distinctions 
between, . 
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The provisions of Chapter VIIA of the Oudh 
Rent Act apply to a suit for possession of land held 
as rent-free muaft and not by way of guzara, and the 
Civil Courts have no jurisdiction to entertain such 
suit. OQ BHAGWAN SINGH v. BISHESHAR NATH, 20 
Q. C. 37 677 
ORISSA TENANCY AOT (II or 1913) S. 204 (2), 

(3)- Deputy Gollector, decision of, that no rent is 

_payable—Appeal—District Judge. - 

Under section 204 (8) of the Orissa Tenancy Act 
an .appeal lies to the District Judge from the 
decision of a Deputy Collector holding that no rent 
is payable to the plaintiff by the defendant for a 
sarbarakari tenure held by the latter. PAT Gorr 
Biswat v. RAM UHANDRA SAHT, 2 P. L, J. 46 667 
PARTNERSHIP— Dissolution, suit for—Order firing 

date of dissolution —Vahivatdar, powers of —Partner, 

authority of Acknowledgment of debt. 

Where ao sunit is brought for the dissolution by 
Court of a partnership at will, and the Gouri in its 
decree fixes adate from which the partnership is to 
be dissolved, the dissolution commences from that 
date and does not relate back to the date of the 
institution of the suit. 

A partner has authority on behalf of himself 
and other partners tô apply the assets in making 
payments on account of outstanding debts which 
would have the effect of preventing them from 
being barred by limitation, and upon the same 

_ principle he would have authority to pass acknow- 
ledgments which would have the effect of staving 
off the claims of creditors and on the other hand 
would save the claims from being barred by limit- 
ation. 

A vahivatdar appointed by Court to do vahivat on 
behalf of all the parties has authority to do all such 
acts ns would ordinarily be performed or were 
capable of being performed by any member of the 
partnership during the currency of the business. 
Therefore, such a vahivatdar has authority to give 
an acknowledgment of á just debt actually due by 
the partnership in order to avoid the inconvenience 
of a suit by the creditor and to save the claim from 
being barred by limitation. B ABDULALLI BADRUDIN 
v. RANCHODLAL TRIKAMLAL, 19 Bom: L. R. 86 873 


PATNI—Mortgage-decree—Exeontion — Patni, sale of 
— Purchaser's right to override interest of pur- 
chaser in execution of rent-decree—Non-registra- 
tion of purchaser's name at landlord’s sherista, 
effect of 520 


PENAL CODE (Act XLV or 1860), Ss. 21, 225(A)— 
Public servant, villager assisting headman, whether 





is, 735 
— S. 27-—“ Possession” and “become possess- 
ed,” distinction between 945 


— — Ss. 34, 328. 

Where four persons formed themselves into a 
body with the common object of beating the com- 
plainant, and while two of them assaulted him the 
other two stood by ready armed with lathis to take 
part in the assault, if necessary: 

Held, that the latter two were equally guilty with 
the others of an offence under section 328 of the 
Penal Code. PAT LACHHO SINGH v, EMPEROR, 18 
Or, L. J. 382 s 76 


e 
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Ss. 71, 353—Railways Act (IX of@1890), 
s.10t—General Clauses Act (X of 1897), s.26— 
Offences, one act constituting two, under different laws 
— Conviction for both offences, legality of. 

When one act constitutes two offences, separate 
punishment for each offence can only be inflicted, if 
both offences are against the same law, 

Where the accused by one act endangered the lives 
of the public and committed an offence under section 
101 of the Railways Act: 


Held, that the one offence being under the Penal 
Code and the other under the Railways Act, tho 
accused could only be convicted of one offence, and 
the conviction and sentence under the latter Act, 
therefore, conid not stand. PAT RARMATULLA 14, 
Empsror, 1 P. b, 7. 873; 1 P. L. W. 340; 18 Cr. L. J. 
321 433 


Ss. 96, 99 (4), 304—Kiyht of private defence, 
extent of—Infliclting more harm than is necessary— 
Offence. 

One G. was being chased by the village headman 
and his party when he was met by the accused who 
triedto stop him. G. hithim onthe hegd witha bamboo, 
and the accused in return gave G. a fatal blow 
on the neck, which severed hiscarotid artery and 
caused his death: 

Held, that the accused had exceeded his right of 
private defence, and was liable to conviction under 
the first part of section £04, Indian Penal Code, but 
not under the second part. LB Noa Tun NYEIN v, 
EMPEROR, 18 Cr. L J. 284 316 


— -— g, 97—Right of private defence of property, 
extent of 318 


Ss. 97, 99, 103, 300, Excer. (2)—Defence of 
property, right of, extent of - Murder, 

Accused, who were armed with chhavis and dangs, 
attacked two persons who were cutting the former's 
rice crop, one of whom was killed on the spot as 
a result of the repeated blows dealt to him on the 
head by the accnsed: 

Held, (1) that the accused had exceeded their right 
of defence of property; . 











(2) that in causing violence to the deceased they 
were not acting in good faith; 


(3) that they intended to cause more harm than 
was necessary; 


14) that they intended to cause such bodily injury 
as was likely to result in death or of a kind sufficient 
in the ordinary course of nature to cause death; 


(5) that, therefore, they were guilty of murder. P 
Mamuun v. EMPEROR, 35 P. R. 1916 Cr; 18 Or, L. J. 
367 751 


S. 107-——Abetment, what constitutes, 

By section 107, Indian Penal Code, a person may 
abet the doing of a thing not rgerely by instigating 
a person to do it but by intentionally siding by any 
act the doing of it. L B EMPEROR v. Nea HNIN, 18 
Cr. L J. 327 439 
S. 108 991 
— — Bs, 135, 108, 511—Abetment of desertion of 

persons supposed to be regimental sepoys—Offence. 
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Whoefo the accused helped a regimental sepoy, a 
Head Constable anda gharriwala believing the latter 
two also to be regimental sepoys, to desert their 
regiment: 

Held, that they were guilty of attempting and 
abetting the desertion of sepoys in the army under 
section 135 read with sections JO8 and 511 of the 
Ponal Codo, and that it made no diffexouce that: bhe 
regimental sepoy never intended lo desert and had 
offered to do so only to entrap the accused. $S 
SALEH MAHOMED v. EMPEROR, JO S. L. R. 159; 18 Cr. 
L. J. 431 ‘ 991 
——-—— 5, 141--Uulawful assembly—Crown, right of, 

to prosecute—Complainant, position of. 

A complaint for rioting or for being a member 
of an unlawful assembly discloses a non-compound- 
able offence for which the Crown alone in the 
interests of public peace and security has a right 
to prosecute, and a complainant has no independent 
right to have the guilty persons punished. 

A High Court in the exercise ofits powers of revision 
is not bound to recognise and respect such alleged 
rights of a complainant by setting aside a Magis. 
trate’s refusal to.take cognisance of a complaint. M 
In re MALAYIL Korrayim, KOYASSAN Kurry, 18 Cr. L. 
J. 329 ` 441 
anm Ss. 147, 149, 858— Bengal Survey Act (V B. 

C. of 1875), ss. 45, 4, 5, 6—Assault on amin deputed 

by Collector to relay boundaries under s. 44—Offence 

—Proclamation required by a. 6, necessity of. 

A decree-holder made an application to the 
Collector to relay the boundaries of certain lands under 
section 45 of the Bengal Survey Act, regarding which 
there was a dispute and which had been previously 
surveyed and settled by a public survey. The 
Collector sent out an amin to do the work, but when 
the amin arrived on the land he was resisted by the 


accused and he and his men were assaulted with , 


lathis. It was urged on behalf of the accused that 
the amin was acting without authority, as section 45 
of the Survey Act was not applicable to the case: 
Held, (1) that section 45 of the Survey Act is 
couched in the widest terms and all that it 
requires is that the Collector should be satisfied that a 


dispute exists in regard toa boundary settled in a. 


previous public survey, andthat, therefore, the depu- 
tation of the amin was legal; 

(2) that the accused were not entitled to resist the 
amin simply because the time which appeared upon 
his warvant had expired before he entered upon the 
lands; and 

(8) that the amin’s proceedings being perfectly 
legal the accused in assaulting him and his party 
were guilty of offences under sections 147, 149 and 
3658 of the Penal Code. 

Section’ 45 of the Survey Act does not require that 
an amin in making a demarcation of boundaries 
should previously make a proclamation as required 
by section 6 of the Act. The proclamation required 
by that section refers only to a survey carried on 
under sections 4 and 5 of the Act. PAT Junaai 


RAUT v. EMPRROR, 2 P. L., J, 18; 18 Cr. L. J. 860 744 -> 


———— Ss, 147, 325—Seniences, separate, whether 
justified where causing of hurt turned assembly into 
riot. 

Where the use of violence and the causing of hurt 
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is the thing which turns an assembly into an unlaw- 
ful assembly, and that unlawful assembly into a 
riot, double senteneas under sections 147 and 225 of 
the Indian Penal Code should not be inflicted. P 
MANGAL SINGH v. Emperor, 31 P. R. 1916 Cr; 18 UR. 
L. J. 372 756 


-— -— Ss. 154, 155— Riot in accused's khalyan — 

Dispute as to right lo eolicel renis—Offence. 

A riot took place in the accused’s khalyan not, 
however, in rospovt of the khalyan, but with rospoct 
to the right to collect rents from the tenants, that 
is to say, the real dispute was asto who should 
remain ‘in possession of the village: 

Held, that the accused was guilty of offences under 
sections 154 and 155 of the Penal Code. PAT Doma 
SAHU v Emperor, 2 P. D. J. 83; 18 Cr. L. J 447 1097 
—— — Ss. 161, 384, 202 — Offences under es '61, 334 

—Proof, nature uf — Witnesses, position. of —Accom- 

plice—Evidence 

In a case under seotion 16!, Indian Penal Code, it 
is not necessary for the prosecution to show how the 
illegal gfatification came to be demanded or obtained, 
so long asit can be clearly established “by evidence 
that it was obtained. Ina oharge under this sec- 
tion the principal witnesses for the prosecution are 
necessarily guilty of abetment of the offence with 
which the accused person is charged and their 
evidence must be put on the footing of the evidence 
of an accomplice. If, however, the prosecution 
witnesses seek to evade this position by represent- 
ing themselves as helpless victims of extortion com- 
mitted by a person in a position of authority, then 


. what they are seeking to prove is, not an offence 


under section (6), Indian Penal Code, but an offence 
under section 384, Indian Penal Code, and it becomes 
material for the Conrt to satisfy itself that the person 
accused did put the complainant or complainaiits in 
fear of injury with the object of inducing them to 
pay him money. A TAPESHRI PRASAD v. EMPEROR, 
15 A. L. J. 127; 18 Cr, L. J. 317 429 


Ss. 161, 116, 107— Public servant, offer of 
bribe to—Offence—Abetment. : 

By section 107, Indian Penal Code, a person may 
abet the doing of a thing not merely by instigating 
a person to doit but by intentionally aiding by any 
act the doing of it. 

If a public servant solicits a bribe aud the person 
solicited complies with the demand and hands him 
money, he intentionally aids by his act and, therefore, 
abets, the taking of the bribe by the public servant; 
the fact that the bribe was solicited at most renders 
the abetment less culpable than it would otherwise 





be. LB Emperor v. NGA Hniy, 18 Or. L. J. 327 
439 

—— — S. 198-—False statement $93 

—-—-— S, 198-——Perjury—False statement as to title’ 


— Benami conveyance— Assertion of right. 

Where sanction was accorded for prosecution df a 
suitor under section 195, Indian Penal Code, for a 
falso statement in an affidavit filed by him to the effect 
that he owned large properties which he had already 
conveyed, and he stated that the conveyance was 
benami, and it was in evidence that he was con- 
sistently asserting his gightto the properties, not. 
withstanding the conveyance? i 


.. 
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Held, that it was not a fit case for granting sanction 
for a prosecution for perjury. M PALANIAPPA CHET- 
TIAR v, RAMASWAMI CHETTIAR, 4 L. W. 615; 20 M. L. 
T. 557; 32 M. L. J. 54; 18 OR. L. J. 289 321 
= Ss, 226 (A), 21—Public servant, villager 

assisting headman, whether is, 

-À villager assisting headman in the discharge of 
his duties and required to bring an accused person 
into a Police Station in arrest is not a public servant 
within the meaning of section 21 of the Indian Penal 
Code, y 

One N. was arrested by a headman on a charge of 
cattle-theft and made over to the accused, villagers, 
to be taken to the Police Station. On the way, owing 
to the negligence of the accused, N. escaped: 

Held, that the accused could not be convicted 
under section 225,(A) of the Indian Penal Code, inas- 
much as théy were not public servants, UB Nea 
Paw E v. Exporor, U. B., R. (1916) If, 122; 18 Cr, 
L. J. 351 ; 735 

"S. 225-B—Escape from lawful custody. 

The Police instituted proceedings under section 110 
of the Criminal Procedure Code against accused 
and producing him before a second class Magistrate 
obtained an order of, remand for his production 
before a first class Magistrate. On the day of hearing 
the accused, while on his way to Court, escaped 
from custody, but was subsequently arrested and 
charged under section 225-B of the Penal Code: 

Heid, that as the second class Magistrate had no 
power to remand accused to custody under section 
167 of the Criminal Procedure Code, his subsequent 
escape was not an offence under section 225-B of 
the Penal Code. M Inve SUBBARAYA UHETTI, 39 M. 
928; 18 Or. L, J. 403 963 
m SS. 243, 27——Fraudulent possession of counter. 

feit coin—Possession of serrant, when becomes pos- 
session of master-——“Possession” and “become 
possessed,” distinction between—Knowledge—Prosecu- 
tion, duty of—Judge, statement of, as to what took 
place before him, whether conelusive. 

Per Curiam —In a trial under section 243, Indian 
Penal Code, the Jury should be directed to come to 
a decision, (1) whether the counterfeit coins were in 
the possession of the accused, or in the possession 
of his clerk or servanton behalf of the accused, (2) 
if they were in the possession of the acoused, whether 
he knew at the time, when he became so possessed 
of them, that the coins were counterfeit, and (8) if 
they were in the possession of the clerk or servant 
on behalf of the accused, whether at the time the 
clerk or servant on behalf of the uccused became 
possessed of the counterfeit coins, the acoused himself 
knew that they were counterfeit. 

Per Sanderson, C. J.—To constituto an offence under 
section 248, Indian Penal Code, it must be proved:— 

(1) that the accused was in possession of the coin, 

(2) that the coin was counterfeit of the King’s 
coin, ; 

(8).that the accused was in such possession fraudu- 
lently or with intent to defrand, and 

(4) that at the time he became possessed of such 
counterfeit coin, he knew it to be counterfeit. 

Per Mookerjee, J.—The term ‘possession’ as used in 
section 243, Indian Penal Code, has to be interpreted 
in the, light of section 27e whioh by virtue of section 
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7 is applicable wherever the term is used in tife Code. 

An accused charged under section 243 may be 
proved to bein possession within the meaning of 
that section, if he is in possession, in either of two 
modes, namely, (a) Lo may be in possession of the 
coin himself, or (b)-he may be in possession, because 
his wife, clerk or servant is in possession of the coin 
on his account. Whichever mode of possession is 
established, it is essential to prove that at the time 
the accused became possessed of the coin, he knew 
it to be counterfeit. 

The duty of the prosecution is, not to secure a 
conviction, but to assist the Court in arriving at the 
truth, and for that purpose to place before the Court 
all the material evidence atits disposal. 

The statement of the Judge who presides at a trial 
as to what actually took place before him is con- 
elusive. 

Per Chaudhuri, J—“Possession” involves the idea 
of proprietorship, the right to exercise power or 
control over the thing possessed—aninvus sibi pabendi, 
“Becoming possessed” of property involves the 
intention to possess--animus possidendi. 

A master becomes possessed, whan he personally 
takes possession on his own account, or when he 
authorises the servant to tako a thing for him, for 
his benefit or on his account, or when he consents to 
or sanctions tho retention of the thing by the servant 
or knowingly allows the servant to retain it in 
custody for him. If there be prior authority to the 
servant, or arrangement with him to receive, tho 
time when the servant receives is the time when the 
master becomes possessed. In other cases, the time 
when the master comes to know or consents or allows 
the thing to remain with the servant, is the time 
when he becomes possessed. © FATEH HAND 2, 
EMPEROR, 24 C, L. J. 400; 21 C. W. N. 33; 18 Cr. D. J. 
385 945 
— 5. 300, excr, (2)— Murder 751 
———— 8. 302 : 1005 
— S. 304, 

One G was being chased by the village headman 
and his party when he was met by the accused who 
tried to stop him. G hit himon the head witha bamboo 
and the accused in return gave G a fatal blow 
on the neck, which severed his carotid artery and 
caused his death: 

Held, that the accused had exceeded his right of 
private defence, and was liable to conviction under 
the first part of section 304, Indian Penal Code, but 
not under the second part. L B Nea Tun NYSIN v. 
EMPEROR, 18 Or. L. J. 284 316 
s: Ss. 307, 328, 337, 109—Adminestering in- 

jurious drug or potion rashly in ignorance of its 

nature or efect- Offence—Attempt to murder— 

Abetment i 1003 

Ss. 325, 147--Sentences, separate, whether 
justified where causing of hurt turned assembly 

into riot— Criminal Procedure Code (Act V ov 1908), 

section 423—Enhancoment of* sentence—Sessions 

Court, power of 756 
—— Ss, 326, 457, 458, 460—House-breaking fol. 

lowed by stabbing—Offences, separate 734 
=- — Ss. 337, 328, 307, 109—Administering injuri- 

cus drug or potion rashly in ignorance of its nature 

or effect —Offence—Attempt to murder—Abetment, 
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The administering of an injurious drug or potion 
to a person to induce love in ignorance of its nature 
or effect and without care and caution and enquiry as 
to its properties, which causes serious illness to such 
person, amounts to an offeuce under section 337, 
Indian Penal Code, and not under section 307. 

The Ist accused got a potion from the 2nd accused 
her lover and administered it to her husband to 
make him less quarrelsome towards her. The 2nd 
and 8rd accused prepared the potion, knowing that 
it contained dhatura: 

Held, that the act of the Ist accused amounted 
to an offence under section 337, Indian Penal Code, 
and the acts of the 2nd and 38rd accused under 
sections 307 and 109 and 328 and 109 respectively. 
B BHAGAVA GIRIYAPPA v. EMPEROR, 19 Bom. D. R. 
54; 18 OR. L. J. 443 1003 
m—— S, 879—Taking fruit from trees standing on 

joint property—Theft—Assertion of right—Criminal 

intent —Offence. 

Where the petitioners, by the orders of their 
employer, plucked and took fruit from trees stand- 
ing one plot in which their employer was entitled to a 
share, such fruis having been taken in assertion of 
the employer's right to share in the proceeds of the 

lot: 
P Held, that the petitioners could not be convicted 
for theft, as no criminal dishonesty could be imputed 
to them, © IMAM v. Emperor, 18 Cr. L. J. ae 
——— Ss, 879, 403—Lheft- Criminal misappropri- 
ation — Bullocks following cow— Possession. 

Where bullocks follow a cow and disappear and are 
not found on search by the owner, the owner must 
be held to have lost possession of the animals and no 
theft of them can take place. L B NGA SAWE Zan 
v. Emperor, 18 Cr. L. J. 300 332 
m —— S. 379—Theft, removal of property in assertion 

of bona fide claim of right, whether constitutes, 

Where property is ‘removed in the assertion of a 
bona fide claim of right, the removal does not con- 
stitute theft. U B Laxanaw v, EMPEROR, U. B. R. 
(1916) I, 124; 18 Cr. L. J. 355 739 
i — Ss, 384, 161, 202—Offences under sections 

161, 384—Proof, nature of--Witnesses, position of 

— Accomplice—Evidenec g 429 
— 5s. 380, 396, 397—Dacotty, what constitutes 

—‘For that end, meaning of. 

To constitute the offence of dacoity, ib is necessary 
that death or hurt or wrongful restraint or fear of 
such instant evils should be caused by the offenders 
not only in order to thecommitling of theft or in 
committing theft, or in carrying away property 
obtained by theft, but also fer that end, and that 
five or more persons should be acting conjointly. 

The words “for that end” in section 390 of the 
Penal Code cannot be read as meaning “in those 
circumstances.” M KARUPPA GOUNDEN v, EMPEROR, 
18 OR. L. J. 846 730 


— Ss. 408, $79—Theft—Criminal misuppropri- 
ution—-Bullocks following cow— Possession 332 








wren S, 406—Criminal misappropriation—Benefit 
of doubt. 
Complainant handed over a sum of money to accus- 
ed, it was alleged, for the purpose of paying a certain 
firm on account of the price of some grain purchased 
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by the complainant from them through accused as 
broker.. Accused appropriated the money himself 
and alleged that the sum was paid to him on account 
of brokerage due to him and nob for payment to any 
firm It was found that on the date of the payment 
some money was due by the complainant to the 
accused on account of brokerage, and it was not 
clearly proved on which account the money was 
paid to the accused: 

Held, (Beachcroft, J, dissenting) that the accused 
must be given the benefit of the doubt, and that his 
conviction under section 406 of the Penal Code was 
bad C Durr OHAND v. EMPEROR, 18 Or, L. J. 437 

997 
489A—Cheating—Counterfetting 





—§s. 420, 
coins, ingredients of. 
Where one person represents to another that he is 

in a position to counterfeit currency nofes, without 

any intention of trying to counterfeit, and thus 
induces that person to advance money, the, offence of 
cheating under section 420, Penal Code, is com- 
plete but a charge under section 489A, Penal 

Code, cannoé stand. Es f 
There is no authority for the proposition that a 

charge of cheating cannot be based upon the inten- 

tion of not performing a promise non-fulfilment of 

which would not constitute a cause of action in a 

Civil Cours L B MEERA v. EMPEROR 746 

+ -— Ss, 425, 97—Mischief, what constitutes—Inten- 
tion to cause injury, whether necessary—Private 
defence of property, right of, ewtent of. 

To constitute the offence of mischief it suffices if 
the person who caused the injury knew that he was 
likely by his act to cause damage to any -person. 

Accused drove out a cow which had entered his 
master’s field, and after it had reached the boun- 
dary threw two stones at it, one of which fracturod 
its leg: 

Held, (1) that the accused waa guilty of mischief, 
within the meaning of section 425, Indian Penal 
Code; 

(2) that any right of private defence of property 
which the accused had under section 97 of .the 
Penal Code ceased when the cow left the field. N 
MAHADEO v. EMPEROR, 12N. L, R. 188; 18Cr. L.J, 
256 318 
— Ss. 426, 447, charges under—Acquittal of 

accused —Order awarding possession of property to 

complainant till determination by Civil Court, 

legality of—Jurisdiction 10 
—— — Ss. 441, 447—Landlord and tenant—Tenant 

holding over—Ejectinent by force--Criminal trespass. 

A. landlord who forcibly enters on Jand in the pos- 
session of a tenant after the expiry of the lease 
and dispossesses him is guilty of an offence under 
section 447, Indian Penal Code, even where the lease 
gives him the right of re-entry on its termination, 
PAT Dwarka SINGH v. Ram KISHUN SINGH, 18 Cr. 
L. J, 402 962 
— —— Ys. 457, 458, 460, 326 ~ House-breaking fol- 

lowed by siabbiny—Ofences, separate. 

The accused broke into the house of ono T8 at 
night with intent to commit theft, armed with deadly 
weapons. On an alarm being raised they left the 
house and in the cpurtyard stabbed one RS who 
tried to seize them, injurmg him so that he died 
later on; S : 
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Held, that as the stabbing was done after the house- 
breaking was complete, section 460 of the Penal Code 
did not apply, but that the accused were guilty of 
offences under sections 457, 455 and 826 of the Code. 
P Sep BAsUL v. EMPEROR, 27 P. R. 1916; 18 Cr. L. 

J. 350 734 
—~—— 5, 489A—Counterfeiting coins, ingredients 

of 746 
——— S, 497—Adultery—-Desertion by wife for one 

year-—Divorce— Complaint, dismissal of-—Procedure. 

- The desertion of the husband by the wife for one 
year does not ipso facto dissolve the marriage tie. 

A complaint under section 497 of the Penal Code 
should not be dismissed simply because ib appears 
that the complainant and his wife have been living 
apart for more than a year previous to the 
complaint. L B Maune KALA v. Nea Kin Mya, 
18 Cr. L. J. 321 433 
= =~ Ss, 500, 211—False charge—Defamation— 

Sanction, refusal of, for prosecution under s. 211, 

Penal Code—Process, issue of, under 8. 500 on same 
* facts, legality of. 

A Court should not issue process for an offence 
.under section 560, Indian Penal Code, when, ` on the 
same facts, it refuses tq sanction prosecution for 
an offence under section 211, Indian Penal Code. 
C Pravunta Kumar Guose v. HARENDRA NATH 
CHATTERJEE, 21 C. W. N. 253; 25 O. L. J. 445; 18 Cr. 
L. J. 3877 761 


PLEADER, admission of fact made by, repudiation of. 

A party who wantsto repudiate an admission of 
fact made by his Counsel, if it was not justified by 
his instructions, should do so at the earliest oppor- 
tunity. 

A Vakil’s general powers in the conduct of a suit 
include the power to abandon an issue, which in his 
discretion he thinks it inadvisable to press. O LACHH- 
MAN Das BABA v. Ragsan Lat, 20 O. O, 49 809 


PLEADINGS, petition for leave to execute, whether is, 
A petition for leave to execute a decree is nob a 

pleading. PAT Baruk Ouanp LAL v. NATHUNI SINGH, 

2 P. L. J. 24 85 


-nmre ind proof, variance between —Adverse posses- 
sion, plea of acquisition of absolute title by-—Decree 
declaring acquisition of limited interest, whether can 
be passed. 

In answer to a suit for khas possession defendants 
seb up an absolute title acquired by adverse pos- 
session. lt was found that the defendants had only 
acquired a limited interest, viz., that of a tenant, 
and not an absolute title to the lend: 

Held, that the defendants having failed to prove 
the case set up by them, plaintiff was entitled to a 
decree for khas possession,and that the defendants had 
no right to a declaration of their limited interest in 
the land. C Narain Moyi Dasr v, UMESH UHANDRA 
Dey 459 
-— — and proof, variance between—Suit for eject- 

ment—Amendment—-Suit on basis of trespass— 

Cause of action 191 


a= —- Reliefs, several, claimed—Failure to prove 
all—Plaintiff, right of —Decree 543 
Specific performance, suit fow—‘Further relief’, 

meaning of, : 
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A prayer for such further’ relief as the nature of 
the case may require’, in a suit by the buyer for 
specific performance of a contract for the sale of 
land does not include a claim for damages or a refund 
of the deposit money in the alternative, but means 
only such further relief as is ancillary to the main 


specific relief claimed. P C BricknEs v. SNELL, 
86 P. 0. 22 123 


POSSESSION, person in, rights of-—Hjectment, 

A person in possession of property is entitled to be 
maintained in his possession as againsf a person 
who seeks to oust him, unless the latter can show 
a better title. PAT KHAIRUDDIN v. SAHDEO NABAIN 
Sinen, 1 P. L. W. 319 483 


———, physical and juridical—-Burden of proof. 

Juridical possession is sufficient to throw on the 
defendant the onus of proving a better title. 

Where possession has been obtained without force 
or fraud, the person in possession is entitled to 
maintain it against all comers except the true 
owner, PAT HARADHAN MANDAL MODAK v, Iswan 
Das Marwan, 2 P. L. J. 61 . 797 


POWER-or-ATTORNEY, construction of. 
Powers-of-attorney should be strictly construed, 
and where specific powers are delegated other powers 
must not be swept in by general words appearing in 
the document. General words of borrowing should 
be restricted to matters ejusdem generis with those 
already stated. NI Krisunan KIDAVU MEPPAT PAR- 
KUM ANANDRAVAN v. RAMAN, 39 M. 918 638 


PRE-EMPTION—Court sale, whether gives rise to 
right of pre-emption 471 


——Eachange—Custom, proof of, nature of— Wajibe 
ul-arz, construction of, 

Each case of pre-emption in which the issue is the 
existence or non-existence of a custom must be de- 
cided on its own facts and circumstances. The 
plaintiff in such a case must prove not merely that 
some custom prevails, but the custom under which he 
is entitled. 

A pre-emptive clause in a wajib-ul-arz ran af 
follows: “Whenever a co-sharér wishes to make an 
absolute sale of his share, or mortgage by conditional 
sale, he must first offer it to the other co-sharers:” 

Heid, that the clause did not give a right of pre. 
emption in cases of exchange. A BHAGWAN Sinan 
v, Ragwanta KUMAR 187 





——— Occupancy rights, sale of, to landlord—Col- 
laterals of vendor, right of —Punjab Tenancy Act 
(XVI of 1887), ss. 6, 8, rights under. 

Where occupancy rights are sold to the landlord, 
the collaterals of the vendor have no right of pre- 
emption against the landlord-vendee who has pur- 
chased the rights from his tenant, and this is so even 
though the said rights do not come under section 5 of 
the Tenancy Act. P AKBAR Hussain v. ALI AHMAD, 





116 P. R. 1916 712 
—, right of—Sale of decree, construction of—- 
Suit, maintainability of 658 


——-——Sale disgnised as gift—-Co-sharar in suba 
division, who is À 71 


1082 


PRESIDENCY SMALL CAUSE OGURTS AOT (XV 
or 1882), S. 88—Facts, decision on—Full Bench, 
powers of—Jurisdiction. 

A Full Bench of a Presidency Small Cause Court 
sitting under section 88 of Act XV of 1882 has no 
jurisdiction to decide questions of fact generally, nor 
even to decide any question of fact arising for the 
first.time before it, in conseqience ofits finding on 
another question of fact or Jaw. Wi SIKANDAR ROW- 
THER v. GnousE Montpin, 21 M. L. T. 111; (1917) M. 
W. N. 156; 32 M. L. J. 213; 5 L. W. 877; 40 M. Wa 
PRESIDENCY TOWNS INSOLVENCY ACT (IL or 

1909), S. t7—Pendency of insolvency proceedings— 

Leave of Court for application to arrest insolvent— 

Effect of refusal of discharge on protection order. 

The refusal of a discharge is a final disposal of a 
petition of insolvency and after such refusal pro- 
ceedings are no longer pending. 

The protection order is ipso facto vacated by a 
refusal of discharge, and hence no leave under 
section 17 of the Insolvency Act is necessary for an 
application to arrest'the insolvent under a decree. L B 
In the matter of Ko Suwe Gya, 9 Buz. L T 252 519 


PRINCIPAL AND AGENT—Termination of agency. 

The question of the termination of agency is & 
question of fact in each case. 

In the case of a Nattukottai Chetty agent carrying 
on business in foreign parts, the fact that before 
returning to India he handed over certain inams or 
items of credit and debit to his successor at the place 
of business does not necessarily put an end .to his 
agency. Mo MUTHIAH Caetriarn v. OHITHAMBARAM 
Cuxrry, 31 M. L. J. 688; 4 L, W. 456; (1916) 2 M. W. 
N. 362 720 


PRIVATE LOTTERIES ACT (V or 1844) 566 


PRIVY COUNCIL~—Practice—Fresh point, whether 
can be taken. 

On appeal to the Judicial Committee, in the 
absence of any exceptional conditions, it is not open 
to a party to raise a fresh point which, though raised 
in the pleadings and in the reasons attached to the 
case lodged in the Privy Council, was not raised at 
the hearing either in the original Court or in first 
appeal. P C MANINDEA CHANDRA v. DURGA PRASHAD 
Sinem, $2 M. L. J, 559; 15 A. L. J. 432; 21 0. W.N, 
707; L P, L. W. 627; 25°0. L. J. 567; 19 Bom. L. B. 492 


a 929 
PROBATE anp ADMINISTRATION ACT (V or 
1881),.8. 89 823 


= — 5. 89—“Other personal injuries”, meaning of, 

The words ‘other personal injuries’ in section 89 
of the Probate and Administration Act refer not 
only to bodily injuries but also to injuries similar to 
defamation, such as those caused by malicious pro- 
secutiou. There is nothing logically or grammatically 
wrong in including defamation in the class of injuries 
not causing death. 

The scheme of section 89 of the Probate and 
Administration Act is to divide personal injuries into 
two classes, those causing death and those not 
causing death, making a separate provision for each 
class. The two personal injuries named, assault and 
defamation, are given as illustrative examples of 
injuties that appertain to the body and of those that 
do not so appertain. Assaultand defamation will 
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both ordinarily fall among injuries that do not 
cause death and the words “other personal injuries,” 
will include injuries similar to defamation such 
as those caused by malicious prosecution and wrong- 
ful search, so that the cause of action for damages 
for such injuries will not survive under the section. 
M Gapier MAREPPA v, FIRM OF MARWADI VANNAJEE 
VAJANJER, 20 M. L. T. 303; (1916) 2 M. W. N. 280; 31 
M. L. J. 772 823 


PROMISSORY NOTE executed on settlement of account 
—Suit on pro-note withdrawn— Cause of action, ori- 
ginal, whether can be relied upon. 

Plaintiff purchased in Court auction certain out- 
standings due to a firm of.commission agents. Defend- 
ants Nos. 1 and 2, who were partners, were among 
the debtors. The former executed a promiscory note 
in favour of the plaintiff in respect of the debt and 
promised to obtain the signature of the latter, bub 
failed to do so. A suit was brought against him on 
foot of the pro-note, but was withdrawn. Plaintiff 
subsequently sued both defendants on the origina 
cause of action: 5 

Held, that the plaintif was entitled to fall back on 
the original cause of action. M MURUGAPPA ŪHETTY- 
a, VYAPUNI CueTTY, 5 L. W, 364; 32 M. L. J. 586 227 


PROVINCIAL INSOLVENCY ACT (III or 1907), 
Ss. }5, 42—Order annulling adjudication, grounds 
for—Property, extent of, whether can be considered 

22 

= e S8, 16, 22, applicability of 613 

m m SS, 16 (2) (a), 386—Agra Tenancy Act (II of 
1901), s. 20 :2)—Qivilk Procedure Code (Act V of 
1908), s. 60—Insolvent, agriculturist— House, whe- 
ther liable to sale—Occupancy holding, whether vests 
in Receiver, 

Under the provisions of section 6 (21} (a) of the 
Provincial Insolvency Act and section 20 (2) of the 
Agra Tenancy Act, the occupancy holding of an insol- 
vent does not vest in the Courtorthe Receiver, andthe 
Court has, therefore, no power to direct the Receiver 
to surrender thetenancy tothe zemindar or to set aside 
a lease of the tenancy under section 36 of the Provin- 
cial Insolvency Act. Under section 60 of the Civil 
Procedure Code, the house ofan agriculturist is exempt 
from attachment and sale in execution of a decree, 
and does not, therefore, on the owner's insolvency 
vest in the Court or the Receiver under section 16 
of the Provincial Insolvency Act. A BAGAR Mat v. 
GIRRAJ SINGH, 14 A, L. J. 1031; 89 A, 120 171 
— Ss 16 (2), 40 (2)—Ctvil Procedure Code (Act 

F of 1908), s. 60—Insolvent, salary of, whether can 

be atlached—Court, power of. 

By virtue of section (16 2) (a) of the Provincial 
Insolvency Act, read with section 60 of the Civil 
Procedure Code, half of the salary of an insolvent 
vests in the Receiver and becomes divisible among his 
creditors, and a Court has no power under section 40 
(2) of the former Act to exempt it from so vesting. 
UB TULSILAL v. H. Gresnan, U. B. B. (1916) II, 
182 ; 410 
m §. 20 (c), (f), (g’—Powers and duties of 

Receiver—Receiver whetker can give acknowledg- 

ment 169 
~ S, 36—Jnsolvent, agriculturist—Occupancy 

holding—Receiver, whether can set aside lease 17.4 
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-— — 5. 36, scope of—Creditor, right of, to apply’ 


under s, 36— Transfer by insolvent, avoidance of— 

Nature of proof—Onus---Transfer of Property Act 

(IV of 1882), s. 58—Plaint, amendment of, by substi- 

tution of Receiver as plaintiff. 

A person impeaching a transfer under section 36 
of the Provincial Insolvency Act has only to prove 
that the transfer was effected within two years 
prior to the act of insolvency or the declaration of 
insolvency. If that is shown, the onus is shifted upon 
the transfereo to establish the bona fides and good 
faith of the transaction which he sccks to maintain 
and uphold. 

Considerations affecting section 53 of the Transfer 
of Property Act do not ‘apply to section 86 of the 
Provincial Inselvency Act. Though transferces in 
good faith angi for‘valuable consideration are pro- 
tected under both sections, it is not necessary to 
prove under section 36 of the latter Act that the 
transfers were made with intent to defeat or delay 
ereditors or subsequent transferees. All .that is 
required is that it must be made within two years 
.of the adjudication of the insolvency of the debtor. 

The Receiver is the only person who can set the 
Court in motion under sbction 86 of the Provincial 
Insolvency Act. On his refusing to act, creditors 
may apply on their own behalf. PAT Hamas CHAMPA 
Lath v. RAMKISHEN Ram, 2 P. L. J. 101 369 
—~—— — B, 37—-Surety for insolvent, whether ‘creditor’ 

—Sale to surety Fraudulent preference—Crediter, 

right of, to impeach under s. 37. 

By the Full Bench.—A person who stand surety for 
the payment of a debt by the insolvent is a ‘creditor’ 
within the meaning of that expression in section 37 
of the Provincial Insolvency Act and a sale to him 
is a fraudulent preference within the meaning of 
that section. 

By the Division Bench.~ A creditor has the right to 
move the Court for annulment of a sale by the insol- 
vent under section 37 of the Provincial Insolvency 
Act. But the Court should hear the application only 
after notice to the Official Receiver. Mt RODERIGUES 
v. RAMASAMI CHETTIAR, 32 M. L. J. 258; (1917) M. W. 
N. 288; 20 M. L. T, 225 ` 783 
S. 87—‘Void,’ meaning of. 

The word ‘void’ in section 37 of the Provincial 
Insolvency Act only means voidable. NI Ussam 
KASSIM Sart v, PALAT MAMMAD Kora 231 
— 6s, 40 (2), 16 (2)—Civil Procedure Code 
(Act V of 1£08), s. 60—Insolvent, salary of, 
whether can be attached—Court, power of 410 








—-— Ss. 42, 15—Order annulling adjudication, . 


grounds for—Property, extent of, whether can be con- 

sidered, 

Section 42 of the Provincial Insolvency Act is 
subject to the provisions of section 15 and if the 
Court acts under section 42 for reasons that would 
not have prevailed under section 16 for refusing the 
adjudication, then the order annulling the adjudica- 
tion is bad. 

The extent of the petitioner’s property is not to be 
considered when dealing with an application under 
section 15, ard an order of adjudication cannot be 
annulled on the ground that the petitioner did not 
make a true statement of his, propêriy PAT BEHARI 
SAHU v JuTARE MALL, 1 ET W. 227 
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=- 8. 43, proceedings under—Procedure— 

Charge, framing of-—Criminal Procedure Code (Act V 

of 1898). 

Where in an insolvency matter proceedings have 
to be taken which may resulé in an order being made 
under section 43 of the Provincial Insolvency Act 
the proceedings should be carried on in analogy 
with the provisions of the Criminal Procedure Code, 
3898, and something in the nature of a charge should 
be drawn up anda day or time fixed for the hearing 
of the ovidonce on that chargo, the insolvent being 
given an opportunity to meet the charge. A Mvr- 
HAMMAD AHSAN-ULLAN V. EMPEROR 969 
—-—— S. 48 (3)—Order refusing leave to appeal— 

Appeal, right of, against such order—Discretion of 

Court — Rights of suit and appeal, incidents of 313 
PROVINCIAL SMALL CAUSE COURTS ACT (IX 

oF 1887), S. 17—Givil Procedure Code (Act V of 

1908), s. 145~ Execution—Decree of Small Cause 

Court Surety, ewtent of, liability of. 

In execution of a decreo of a Courb of Small 
Causes, the decree-holder attachgd a bullock 
belonging to the judgment-debtor. The latter ap- 
plied to set aside the ex parte decree, and the 
petitioner stood surety on his behalf for the whole 
decretal amount. The bullock was released. On 
the dismissal of the application for setting aside 
the decree, the surety produced the bullock and 
contended that his liability had come to an end: 

Held, that the surety was liable for the full 
amount of the decree under section 145 of the 
Civil Precedure Code. PAT SEHAT ALI v. FARZAND 
ALI 90 
——-— §, 28—Question of title—Jurisdiction of 

Small Cause Court 608 

5, 25—Revision—Procedure, definite, follow- 
ing of—Decree, ex parte, setting aside of—Security 
not deposited-—Jurisdiction 

Where the law lays down a definite procedure 
that procedure must be followed. 

A Small Cause Court has no jurisdiction to set 
aside an ew parte decree unless the decretal amount 
is deposited in Court or security given to the 
satisfaction of the Court for the due performance of 
the decree. A LAL GAYENDRA SINGH v, TA 
— Sex. II, art. 31—Claim partly triable by 

regular Court and partly by Small Cause Court — 

Jurisdiction, 

If a claim is partly within the jurisdiction of the 
regular Courts and partly within the jurisdiction of 
Small Cause Courts, the plaintiff is entitled to file a 
suit for the consolidated amount in the regular Courts. 
M RAMASAMI AIYANGAR v. Govinpa Iyer, 20 M. Ih. 
T. 513; 31 M. L. J. 839; 6 L. Wi 443 1 


Scu. IT, ART. 8388—Jurisdiction--Suit to re- 
cover arrears of maintenance of child under agree- 
ment. 

A suit for the recovery of a sum of money 
agreed to be paid for the maintenance of achild is 
in the nature of a snit for maintenance and is, there- 
fore, not cognizable by a Small Cause Court, upder 
clause 38, Schedule II, of the Provincial Small 
Cause Courts Act. L B Mause Po MYANG D. Ma 
Pan MANG 209 
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PUJA PANDA, whether entiiled to chanda in respect 
of eehhatrabog—Temple of Lingaraj at Bhuba- 
neshwar. 

The puja pandas are not entitled to claim chanda 
in respect of chhatrabhog atthe temple of Lingaraj 
at Bhubaneswar. PAT SapneswaR PuJAPANDA v. 
RATKANAR MAHAPATRA, 1 P. L. 5.514 -> 351 


PUNJAB ALIENATION or LAND ACT (XII or 
1900), Ss. 3 (2), 4Agricultural tribe, member of, 
who ts. 

In order to be a member of an agriculturaltribe in 

a particular district, a person must satisfy two con- 

ditions: — 


_ (a) he must belong to one of the tribes notified as 
agricultural tribes for that district; and 
(b) he must either hold land, or reside, in that 
district. 


< Ordinary residence or the holding of land in a dis- 
trict is a sine qué non to the acquisition of the status 
of a member of an agricultural tribe in that district. 
P Par SINGH v. THAKAR Sinan, 120 P. R. 1916 15 


im mm S, 14 15 


S. 1% (2), Contract to sell land subject to 
there being no legal obstacle—Sanction by Deputy 
Commissioner, want of, effect of. 

Defendant, a Jat of the Lyallpur District, 
promised to sell the land in dispute situate in 
Lyallpur District to the plaintiff, a Jat of the 
Hoshiarpur District, and on th January 1914 
the former executed an agreement containing, 
jnter alia, the stipulations that the sale-deed would 
be executed and registered by the Zist February 





1914, that the party committing a breach of the’ 


contract would pay Rs. 1,000 as damages to the 
other and that if there was any legal obstacle to 
the execution and registration of the sale-deed 
neither party would be entitled toany damages. 
Upon the defendant’s refusal to execute and 
register the sale-deed by the prescribed date, the 
plaintiff instituted, on the 24th February 1914, the 
present suit for the specific performance of the 
contract and for the possession of the land, Sanction 
* of the Deputy Commissioner was obtained during the 
pendency of the suit: 


Held, (1) that as onder section 17 (2) of the Alien 
ation of land Act, the sale-deed, even if executed 
could not have been registered unless n certified copy 
of the order of the Deputy Commissioner granting 
the sanction was produced to the officer empowered 
to register the instrument, and as on the 2lst 
February no such sanction was for the coming, there 
wasa legal obstacle to the registration of the sale- 
deed, and the defendant was entitled to put an end 
to the contract, and that by refusing to carry it 
out he did put an end to it; 


(2) that the improvement in the plaintiff’s posi- 
tion pendente Ute (i.e, by obtaining the Deputy 
Commissioner's sanction) could not have the effect of 
depriving the defendant of the option conferred upon 
him by the very contract upon which the plaintiff 
rested his claim, and could afford no justification for 
reviving the vinculum juris, which had already been 
dissolved with impunity. P PAL SINGH v. THAKAR 
Bixen, 120 P, R. 1916 1 


INDIAN OASES. 


[1917 


PUNJAB MUNICIPAL ACT (III or 1911), 8.56 (g),. 
scope of—Trees not provided by Municipality, 
ownership of —Municipality, powers of. 

Section 56 (g) of the Punjab Municipal Act does not 
apply to trees not provided by a Municipality itself. 

A Municipality has power to remove and plant 
trees because it has full control over the sanitation 
and general management of the Municipal area, but 
it has no power to sell or make a profit out of trees 
which do not belong to it. P Fazan KARIM Kuan 

v, MUNICIPAL Committes or URrMUR, 39 P., W., R. 1911 

9 

—— = S. 219—Criminal Procedure Code (Act F of 
1898), s 403—Building house without sanction— 
Trial—Acquitial—Re-trial, whether allowable—Con- 
tinuing offence. j 
A person who has been once tried for building a 

house without the sanction of a Municipal Com- 

mittee and acquitted, cannot be rb-tried for the same 
offence simply on the ground that the house continues 
tostand and thus constitutes a continuous offence. 

P Sarr-up-Din v. EMPEROR, 14 P. W. B, 1917 Cr; 

18 OR. L, J. 324 436 


PUNJAB PRE-EMPTION ACT (I oF 1913), 8. 4—Pre- 
emplion, right of—Sale of decree, Construction of—' 
Suit, maintainability of. » 

One G obtained a decree for possession of certain 
land conditional on his paying Rs. 300 and being 
unable to pay the money sold the decree to the 
defendants together with all right, title and interest 
in the land regarding which the decree had heen 
passed. The deed of sale was described as an 
intikalnama: 

Held, that what was sold was not land or immove- 
‘able property but the right to obtain the property 
by compliance with the decree and that, therefore, 
the sale did not give rise toa right of pre-emption, 

Held, further, that the decree sold did not create 
a judicial hypothec in favour of @ and the sale wag 
not, therefore, a sale of the equity of redemption so 
as to give rise toa right of pre-emption. P SHAMS- 
vo-Din v. Gautam Hassan, 42 P. R. 1917 658 


PUNJAB TENANCY ACT (XVI or 1887), Ss. 6, 8, 
rights under : 712 

——- —— 8. 14, operation of 580 

— S. 53, sub-ss. (3), (5)—Occupancy tenant, 
whether can withdraw from proceeding after causing 
notice to be served on landlord. 

The terms of sub-section (8) of section 58 of the 
Punjab Tenancy Act do not deprive an, occupancy 
tenant of a locus penitentiz, and it is open to him to 
withdraw from the proceedings at any time prior 
to tha completion of the purchase by the landlord 
ag determined by sub-section (5). P LABHU ~. 
Hamtra, 1 P. R 1917 Rev. 944 


Ss. 77 (8) (n), 14, 99- Jurisdiction of Civil 
and Revenue Courts—Suat to recover damages for use 
and occupation of land 
Defendants held cultivating possession of certain 

land under the plaintiffs, who were mortgagees 
thereof. By an agreement they agreed to surrender 
possession to the latter and not to cultivate the 
land in future, and that if they did so cultivate it 
they would pay Rs. 80 in a lump sum tothe 
plaintiffs as value of the produce of one year. De- 
fendants cultivated thé land in contravention cf the 


a 
. 
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terms of the agreement and plaintiffs sued them 
to recover compensation as agreed upon between 
the parties: 

Held, (1) that the agreement did not amount toa 
lease, and that from the date of the agreement the 
relation of landlord and tenant, if such relation 
existed between the parties before, had ceased to 

| exist; x 


(2) that the defendants cultivated the land without 
the consent of the plaintiffs, and by virtue of section 
14 of the Tenancy Act the plaintifs hada right to 
demand that the defendants should pay them for 
the use and occupation of the land as though the 
plaintiffs were the landlords and the defendants 
their tenants in respect of the land in question and 
that the suit was, therefore, one of a nature falling 
within the purview’of section 77 (3) (a) of the 
Tenancy Act and was triable by a Revenue Court; 


(3) that the plaintiffs were precluded by section 
14 of the Tenancy Act from recovering a larger 
amount than the rent payable in respect of the land 
oceupied by the defendants in the agricultural year 
preceding the year for which compensation was 
claimed, or if rent was nopayablein that year, then 
such rate of rent as the Court might determine to be 
fair and equitable. P Karam CHAND cv, NAWAB 
Kuan, t0 P, R. 1917; 41 P. W. R. 1917 580 


RAILWAYS ACT (IK or 1890), Ss. 7, 13 923 


— — B. 72—Contract Act (IX of 1872), ss. 151, 

152— Carriage by railway—Loss of goods—Vis major 

— Liability of Railway Company—Burden of proof 

= Negligence, liability for, when negligent act fol- 

lowed by abnormal occurrence. 

Where the negligence of a person concurs with 
some (rdinary cause and the conjnnction produces an 
effect injurious to some other person, the operation 
of such an ordinary cause extraneous to the negligent 
person will not excuse his liability for the whole of 
the joint effect. The law is otherwise where an 
extraordinary cause isthe primary means of setting 
in motion an injurious agency and by co-operating 
with the negligence of a person produces injury to 
some other person. In such a case the negligent person 
is not liable; for not only would his negligence alone 
fail to produce the injurious effect (this circumstance, 
however, is common to the two cases, and notwith- 
standing this, in the former, there is no immunity 
from liability) but the exciting cause, being an 
extraordinary occurrence or an act of God, was not 
reasonably to be anticipated nor guarded against. 
The negligent act is not followed by injurious results 

.in natural and probable sequence, but only by the 
ocourrence of something abnormal and not to be 
anticipated. 


The lability of a Railway administration for the 
loss of goods consigned to it for carriage must be 
measured solely by the test formulated in sections 
151 and 152 of the Contract Act. 


Section 72 of the Indian Railways Aot, 1890, has 
effected a substantial alteration in the law as con- 
tained in section 10 of the Indian Railways Act, 1879, 
and has reduced the responsibility of carriers by 
Railway to that of baileeg unter the Contract Act, 1872, 

2 


s 
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A plaintiff suing the Railway administration®for 
damages for non-delivery of goods made over to it 
for carriage need not prove how the loss of the goods 
occurred; the burden lies upon the defendant to prove 
the existence of circumstances which exonerate it 
from liability for the loss, 

A Railway administration when it accepts goods for 
transmission is not in the position of insurers as 
common carriers. 

The plaintiff made over to the Railway authorities 
certain goods for despatch and carriage to Calcutta, 
which were received and loaded into waggons by the 
Railway authorities in the ordinary course of business 
on that very day and were despatched by a goods 
train without unusual delay or unnecessary detention. 
On the arrival of the train at a station on the bank of 
a river the goods had to be carried across the 
river in flats, and while on the flats they were lost by 
the sinking of the flats by a severe cyclone which 
passed over the locality: 

Held, that the Railway authorities could not be 
called upon to make good the loss sustained by the 
plaintiff, as there was no unusual or unnecessary 
delay or detention in the course of transit, and the 
conduct of the Railway was not negligent. 

Semble.— Even if it was established that the conduct 
of the Railway was negligent itis at least doubtful 
whether the plaintiff would have any remedy against 
it, as the loss of the goods was caused by an act of 
God which conld not have been anticipated or 
guarded against. © SURENDRA LAL v. SECRETARY OF 
Stare, 25 C. L. J. 32 702 


—~ — Ss. 72, 73— Contract Act (IX of 1872), s. 151 
— Railway, position of—Bailee—Damages, amount of 
— Omission to declare value, effect of—Risk note not 
signed by consignor, whether relieves railway from 
liability. 

The position of a Railway Company is that of a 
bailee and it is bound under section 151 of the 
Contract Act to take such care of the goods entrust- 
ed toitas a person of ordinary prudence would do 


` in respect of his own property. 


Four Orpington hens, which were in a crate and | 
were consigned to the Railway at the Allahabad 
station for despatch to Kasganj, were pub in avan 
which was closed on all sides and owing to the heat 
which they suffered in the van they died in transit. 
The consignor had omitted to declare the value of 
the hens. Ona suit by the consignor for damages; 

Held, (1) that the-death of the birds was due to 
the negligence of the Railway Company, as it failed 
to take such care of the birds as a prudent man 
would have done of his own property under the 
circumstances and that, therefore, the Railway Com- 
pany was liable to make compensation to the 
plaintiff; : 

(2) that as the consignor had omitted to declare’ 
the value of the birds the Railway Company was 
not liable for more than Rs, 10,per head of the 
animals carried. 

A risk note not signed by the consignor or on his 
behalf bnt filled up by a railway clerk himself 
cannot relieve the Company of the responsibility 
which lies on it under the provisions of sectiog 151 
of the Contract Act. A ARRATOON, M. J. v. Easr 
INDIAN RAILWAY Company 143 


. 
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ioe Ss. 77, 140—Notice of claim against Railway 
Company—Service on ‘Claims Superintendent,’ whe- 
ther sufficient—Consignment of goods — Suit for com- 
pensation for loss caused by negligence or theft of 
Railway servants--Limitation Act (IX of 1908), Sch. 
I, Art, 30. 


Notice of claim against a Railway Company for 
compensation servedon the Claims Superintendent 
of the Company who usually settles such claims, 
is not a sufficiout compliance with section 140 of 
theRailways Act, unless it is proved that that officer 
was authorised by the Agent to receive such notices 
on his behalf, 


A suit bya consignor against the Railway Com- 
pany for compensation for loss of the consignment 
on the allegation that the loss was due to the wilful 
negligence of or,theft by the Company’s servants is 
governed by Article 30 of the First Schedule to the 
Limitation Act. C East INDIAN RAILWAY COMPANY 
v. Ram Avtar, 26 0. W. N. 696 502 


e= om S, 77—Notice, on whom to be served—Suit for 
compensation for loss of goods in transit against State 
Railway — “Manager”, who is —Estoppel against 
Statute. 


The Agent of the Eastern Bengal Railway is the 
“Manager” within the meaning of section 77 of the 
Railways Act, and the notice required, by that section 
must be given to the Agent. Service on the Traffic 
Manager is not sufficient. 


Per D. Chatterjee, J—There can be no estoppel 
against the express provisions of a Statute. C Kata 
CHAND SHAHA v. SECRETARY oF State, 21 0. W. N. 
751 844 


= S, 101—General Clauses Act (X of 1897), 
s. 26—-Offences, one act constituting two, under 
different laws—Conviction for both offences, legality 
of 4 


—— — S. 140—Notice of claim against Railway 
Company — Service on ‘Claims Superintendent,’ 
whether snfficient—Consignment of goods—Suit 
for compensation for logs caused by negligence or 
theft of Railway servhnts 502 


RECORD or RIGHTS, entry in— High Court, power 
of. 

The High Court is entitled to examine and enquire 
into the grounds and basis upon which an entry ina 
Record of Rights was made. PAT ANAND Ran 
MARWARI v. DHANPAT SINGH, | P. L, J. 568 37 


—— — and jama wasilbaki, entries in, value of. 

An entry in the Record of Rights which only 
raises a presumption, of the jama wasilbaki showing 
the rent for a particular year, cannot override the 
statutory prohibition contained in section 20 of the 
Cess Act. PAT + DHANUKDARI Manton 1 SER4JUL 
Hopa, l P. L. J. 621 109 


REDEMPTION SUIT— Costs, right of mortgagee to. 

A mortgagee is ordinarily entitled to costs in a 
redemption suit unless he forfeits his rights thereto 
by laches. M HARIHARA MANG@AnATH v. KATAPRATHA 
Kars, (1917) M, W. N. 275 655 


INDIAN CASES. 


. 
[1917 
REGISTRATION ACT (XVI or 1908), S. 17—Parti- 
tion evidenced by oral testimony plus lists of parti- 
tioned property—Registration. 
A partition evidenced by oral testimony plus two 
lists, which in no way amount toa partition deed, 


does not require registration. P MAHMUD v MUHAM- 
MAD Hamp, 11 P. W. R. 1917; 88 P. R. 1917 387 


—— — Ss. 53, 60 (2)—Admission of execution re- 
corded in registration endorsement, value of 605 


=< a S. 75 ~-Gift, deed of, compulsory registration 
of, after donos death, whether valid, 

The registration ofa decd of gift by the donce after 
the death of the donor without the consent of hislegal 
representatives is valid. M YVENKATI Rama REDDI 
v. Pinmati RAMA Repor” 81M L. J. 690; 4 L, W. 463; 
20 M. L. T. 450; (1917) M. W. N. 112; 40 M. 204 707 


—— — S. 838— Prosecution by private person—Sanc- 
tion of officers specified, want of, effect of ~‘May be 
commenced,’ meaning of. 

The permission of the officers specified in section 
83 of the Registration Act is nota preliminary re- 
quisite for the institution of proceedings by a private 
person for offences under the Act. | 

The words ‘may be commenced’ if the section are 
not prohibitory and do not preclude complaints by 
private persons. M In re Piranu Naparru, 21 M. 
L. T. 118; 5 L. W. 414 , 976 
~—— — S, 90—Rajinama by khatedar under section 

74 of Bombay}Land Revenue Code whether requires 

registration 838 


REGULATION V or 1799, S. 5, order wnder—Juris. 
diction—District Judge. 

A District Judge has no jurisdiction to make an 
order under section 5 of Regulation V of 1799, where 
no regular suit has been brought by the persons 
claiming the property with which he has dealt. C 
BALIA Korg v. BANGH Ram, 20 C. W. N. 823 512 


RELIEFS, several, claimed—Failure to prove all— 

Plaintiff, right of —Decree. 

A plaintiff who claims one kind of relief and fails 
to establish his right to it is not entitled to relief of 
a wholly different kind, but in a case in which a 
plaintiff claims two reliefs, one of which he is clearly 
entitled to and the other he has failed to prove 
himself entitled to, the former relief must be decreed 
to him. 

Plaintiffs sued for possession of atank and for a 
declaration that they had a permanent and heritable 
right therein. They proved their right to posses. 
sion of the tank but failed to establish their right 
to the declaration asked for by them: 

Heid, that they were entitled to a decree for posses- 
sion of the tank, notwithstanding their failure to 
prove the additional relief claimed by them. PAT 
Denv GHUNYA v. BARABIHIRA Deni, 2 P. L. J. 15 543 


acre GUNS ENDOWMENTS AOT (XX or 1863), 

5, 695 

~— — S. 7—Commiitee appointed under s. 7, posi- 
tion of—Suit by some members of Committee, main- 
tainability of. 

A Committee appointed under section 7 of the 
Religious Endowments Act is a Corporation having 
a legal entity, and is analogous in all respects to 
every other Corperation, If one member of the 
Committee ig dead the ‘surviving members cah act 


26 


@ following entry: 
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till the new member is appointed, but a suit brought 

by some oily of the existing members is bad for 

misjoinder of parties. PAT MOHAMMAD Hasan v. 

Nazar MOHAMMAD, 1 P. L. J. 437 13 

~~ — — § . 14, 3—Trustee of temple, position and 
duties of-—~Temple committee, powers of—Rules 
framed by committee, scope of~-Dismissal .of 
trustee, grounds for—Office of trustee, nature of — 
Temple property, management of —Costs 695 

REVENUE COURTS, jurisdiction of. See LANDLORD 
AND TENANT. 


RIWAJ-I-AM, entry in, construction of. 

The riwaj-i-am of a certain tahsil contained the 
“Most of-the Hindu Jats say that if 
there were no near collaterals & man must adopt one 
of his own got, and cannot take a daughter’s or a 
sister’s son.” It also contained a statement to the 
effect that although daughters’ and sisters’ sons had 
been adopted by'some Jats, there was no established 
custom recognising the validity of such adoptions 
and that the better view was that only near collaterals 
could and should be adopted: 

Held, that the entry could not be construed as 
supporting the yadi of the adoption of a sister’s 
gon, inasmuch as it contained no definite statemént 
in favour of the custom and was unsupported by 
instances. P BISHAN SINGH ~v. Kisuni, 29 P. R. 
1917 636 
——~—— value of entries in— Burden of proof. 

Among Muhammadan Jats of the Jhang District, a 
daughter married to a collateral, who takes up his 
abode in the father-in-law’s house and is known as 
khanadamad, has a right to her father’s inheritance 
to the exclusion of collaterals. x 

A rewaj-iam is a public record prepared by a 
public officer in discharge of his duties and under 
Government rules, and is admissible in evidence to 
prove the facts therein entered, subject to rebuttal. 

Statements in a rewaj-i-am as to the existence of 
a custom from a strong piece of evidence in support ` 
of the custom, which it lies upon the party denying 
the custom to rebut. P C Bre v. ALLAR DITTA, 
12 P. W. R. 1917; 21 M, L. T. 310; 32 M. L J. 616; 19 
Bom. L. R. 388; 45 P. R. 1917; 15 A.L.7,525 354 


SMALL CAUSE COURT, jurisdiction of 248 
SOCIETIES REGISTRATION ACT (XXI or 1860) 


SOLICITOR AND CLIENT—Solicitor’s lien for costs, 
nature of—-Set-of, claim of, by judgment-debtor— 
Priority — Equities. 

There is no such thing as a lien except upon some- 
thing of which the parson claiming it is in possession, 
A solicitor’s lien upon a judgment obtained by his 
client isonly a claim or right to ask for the iuter- 
vention of the Court for his protection, when having 

obtained judgment for his client, he finds there is a 

probability of the client depriving him of his costs. 
A solicitor has no higher rights than his own 

client and his lien for costs on the judgment obtained 
by his client is subject to all the equities between the 
client and the other parties interested in the 
property. The lien ought not to intercept the right 
claimed by the judgment-debtor to set offa prior 
decree which he had obtained against the client. C 
BHUPENDRA Nath Brose v. E. D. Sassoon & Co, re 


-0.9823 21 0. W. N. 106 e ° 
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SPECIFIC PERFORMANCE—Vendor and purchaser 
—Time of essence of contract in all respects—Default 
by vendee—Recission of contract—Specifsic perform- 
ance,action for, by!vendee—Pleadings—‘Further rel@f, 
prayer for’, meaning of. 

Where, in a contract for the sale of land, time is 
expressly made ‘of the essence of the contract in all 
respects’, specilic performance cannot be decreed 
in favour of the party in default, and the default, 
though trivial, will entitle the other party to stand 
on the letter of the agreement. 

A prayer for ‘such farther relief as the nature of 
the case may require’, in a suit by the buyer for 
specific performance ofa contract for the sale of 
land does not include a claim for damages or a refund 
of the deposit money in the alternative, but means 
only such further relief as is ancillary to the main 
specific relief claimed. 

The defendant agreed to sell certain land to the 
plaintiff. The sale was to be completed by a fixed 
date, the vendor agreeing on his part to discharge an 
outstanding mortgage on the property. The pur- 
chaser made a deposit of Rs. 50C with the seller, 
which was liable to forfeiture on default of com- 
pletion by the purchaser. The vendor procured the 
consent of the mortgagee to transfer the legal estate 
to him within the time fixedin the said contract. 
The plaintiff’s solicitors searched the véndor's title 
and expressed thémselves as satisfied subject to the 
discharge, on completion, of the outstanding mort- 
gage. The defendant’s solicitors replied that the 
mortgage would be discharged on closing and asked 
for return of the draft deed. The draft was returned 
afew days after the time fixed for completion (the 
plaintiff's solicitor having meantime been taken ill), 
with the intimation that the plaintiff was ready to 
close. The defendant’s solicitors replied that, under 
the terms of the contract, the same was rescinded. 
In an action for specific performance by the 
purchaser: 

Held, that as time was of the essence of the 
contract, the vendor was entitled to rescind, not- 
withstanding that the legal estate was not actually 
re-vyested in him, the unrevoked consent of the mort- 
gagee being sufficient to give him a good title. P C 
BRICKLES v. SNELL, 86 L. J. P. C. 22 123 


SPECIFIC RELIEF ACT (I or 1877), S. 9—Evidence 
Act (I of 1872), s 110—Suit under s. 9, Specific 
Relief Act, barred—Plaintif, ewhether can rely on 
s. 110, Evidence Act. 

A plaintiff who has omitted to sue under section 
9 of the Specific Relief Act, when first dispossessed, 
can, after the summary relief under that section is 
barred by limitation, rely in a regular suit for 
ejectment on section 110 of the Evidence Act, and 
as soon as he has proved that the defendant has dis- 
possessed him, the onus is thrown on the latter to 
prove his title. PAT HARDHAN MANDAL Mopax v. 
Iswar Das MARWARI, 2 P. L. J. 61 797 


— 8. 12—Breach of direction—Remedy of 
party 417 


— 8. 42—Declaration—Reversienen remote, right 








of. 

A declaratory relief in favour of a reversioner is 
only discretionary and should not be awarded to 
& remote reversioner, unless he states the foundation 
of his right, Where a father’s right is #nce 
negatived that estops the sons also, 
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A party who has been prevented from enforcing 


hf right should be restored tothe status quo ante _ 


when the party preventing him has been permitted 
to recede from the compact either wholly or in 
part, WI VENKATA Row v., Tursagam Row, 1917 
M. W. N. 30; 5 L. W. 488 270 
—§. 42- Declaratory decree—Discretion of 

‘Court. 

A declaratory decree is a matter of discretion 
with Courts. WME THENIRKULAMN MUTHUSAMI IYER v. 
KALYANI AMMAL, 21 M. L. T. £3; 5 L. W. 334 223 


—~ — §, 45—Mandamus, issue of, to Police Com- 
missioner to issue license for procession — Refusal by 
Police in apprehension of impending riot—Right, de- 
claration of, by Civil Court—Discretion, bona fide— 
Madras City Police Act (IIT of 1888) s. 41. 

Section 41 of the Madras City Police Act gives a 
wide discretion to the Police to prohibit music in 
the streets and. to prohibit any assembly or pro- 
cession which, in their opinion is likely to lead to a 
breach of the peace. 

This discretion is not fettered by the fact that the 
prohibition will amount virtually to setting ab naught 
the decision of a Civil Court conferring certain rights 
on a particular person or class, provided it is based 
on a bona fide opinion formed of the particular 
circumstances existing at the time when the order 
is passed. But if, under clour of exercising discre- 
tion, the Police pass an order to regulate future 
conduct to avoid the trouble of taking the neces- 
sary preventive action, and if the order derogates 
from a lawful decision of a competent Civil Court, 
the High Court will compel the Police to respect such 
decision by a writ of mandamus. 

Petitioner applied to the Commissioner of Police, 
Madras, for the issue of a license to carry on the 
procession of a Hindu goddess along a certain route 
after the right was declared by a decision of the 
City Civil Court, Madras. Similar applications for 
previous years had been refused by the Police on the 
ground that the passing of the procession near a place 
where a Mahomedan mosque was situate would lead 
to a serious breach of the peace. The license was 
refused on similar grounds in the present case. On 
a motion in the High Court for the issue of a 
mandamus to compel the Commissioner to issue a 
license: ~ 

Held, thatthe Court would not interfere with the 
bona fide exercise of the Oommissioner’s discretion 
in the particular instance in question, though it would 
not permit the refusal to continue indefinitely. M 
Inve T. NAGALINGA MUDALIAR, 31 M. L. J. 426 927 
— — S. 45—-Mandamus, writ of, principles govern- 

ing issue of —“‘Public ofice” and “persons holding 

public office,” meaning of. : 

Where a Statute appoints a body of persons to 





carry out purposes af public benefit, the persons- 


constituting such a body ipso facto become holders of 
a public office within the meaning of section 45 of 
the Specific Reljef Act. = 

The Syndicate is a creature of Statute with certain 
duties imposed upon ib by Statute and those duties 
are to be carried out for the benefit of the public 
at large and especially for that portion of the 
pubjic which desires to utilise the educational 
advantages of the University. It is, therefore, a 
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body amenable to the jurisdiction of section 45 of 
the Specific Relief Act, if the other conditions for 
that relief are present, | 

“Public office” means any office created by the legis- 
lative or any other lawful authority for the purpose of 
discharging functions which affect the public generally 


or any particular section thereof, and the words ® 


“person holding a public office’ in section 45 of tha 
Specific Relief Act include a body of persons holding 
that office, even though that body has not been incor- 
porated or constituted a body corporate. 


Where a public body kas a discretion which it 
exercises bona fide, the Court in an application for 
mandamus would not constitute itself an appellate 
authority and 
soundness or otherwise of the exercise of the 
discretion by the public body complained against. 
The case is, however, different * where a public 
body erroneously assumes that it has a discretion 
which ib does not possess in law and then seeks 
to defend an application for mandamus on the 
ground that it has exercised a discretion which 
Courts ought not to review. 


ary = . 

Where a Statute expressly or by implication leaves 
the determination of certain matters to the body 
corporate created by it, the latter has no power to 
delegate its authority ou matters within its com- 
petence toa third person. 

In the case of public’ duties to be performed by 
persons holding public offices, a writ of mandamus 
will bind and can be served on the successor-in-office 
of the person who refused to perform his duties, and 
where persons holding the office are a statutory 
body fluctuating from time to time and who bear an 
official designation given to them by Statute, the 
proper course is for the proceedings to be instituted 
against the body in its official designation and not 
against each of such persons individually. 

Where a Corporation or public body has a statutory 
duty of a public nature towards another person, a 
mandamus will lio te conipel its performance at the 
suit of any person aggrieved by the refusal to 
perform the duty, unless there is another remedy 
“equally convenient, speedy, beneficial and effectual” 
as the mandamus; and by, remedy is meant, not a 
remedy by act of the party, but remedium juris or 
“some specific legal remedy or a legal right.” 


Though the granting of a writ of mandamus 
is at the discretion of the Court, the discretion is not 


arbitrary but has to be guided by fixed legal + 


principles. Where a person has a legal right to the 
performance of a public duty and having no other 
effective means of enforcing that right comes to 
the Court bona fide within a reasonable time after 
performance of theduty has been refused, the Court 
will issue a mandamus, MI In re G. A, NATESAN, 31 
M. L. J. 634; 40 M. 126 847 


won — S, 54-—Injunction—Wall closing skylight—~ 
Damages, whether adequate relief--Hardship—Ease- 
menid—Doors, opening of, whether can be restrained 
— Discretion, exercise of, by lower Appellate Court 
High Court, interference by. 
The High Court will not interfere with the exercise 
of discretion by a dower Appellate Court in granting 
' . 


~. 
. 


go into nice questions as to the . 


6 
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relief by way of mandatory injunction, unless it 
appears that such discretion has been wrongly 
exercised. 

A person cannot be enjoined from opening doors 
and skylights in his wall simply on the ground that 
by lapse of time he will acquire an easement over 
the property of another. 


Defendant by building a wall closed up a skylight 

in the plaintiffs wall which was the only aperture 

` for admitting light and air into the latter’s room, 
and thus rendered the room useless: 


Held, (1) that pecuniary compensation would not 
afford adequate relief to the plaintiff, and he was, 
therefore, entitled to a mandatory injunction direct- 
ing the defendant to pull down the wall; > 

(2) that the fact that the demolition of the wal 
would cause thé defendant considerable loss was no 
reason for refusing the plaintiff the relief to which 
he was entitled. P NARBADA SAGAR v. MADAN er 

4 

e 

SUITS VALUATION ACT (VII or 1887), S.8 835 


SURVEY MAPS¢ value of, as evidence. 

Great weight attaches to the accuracy of survey 
maps, but they are not conolusive. In the absence 
of evidence to the contrary, however, they should 
be presumed to be accurate. P C SECRETARY oF 
Stare v. RADHA KISHORE MANIKYA, 18 Bom. L. R. 
1027; 14 A. L. J, 1205; (1917) M. W. N. 25; 21 0. W. 
N. 291; 5 L. W. 670; 25 ©. L. J, 425; 44 
C. 328 379 


TORT—Negligence— Highway—Level-crossing-—Engine 
passing along line—Precautions—Duty of person 
using engine—Damages. 

Defendants were contractors carrying out work for 

a railway company who had constructed two lines 

for their nse. These lines crossed a highway, but no 

gate or gateman wag provided atthe crossing. The 
trucks and engines working on the line were under 
the control of the defendants, who had agreed with 
the railway company to take precautions to safe- 
guard the public by proper watching and lighting. 

Plaintiff's motor car was proceeding along the road 

at midnight and on approaching the level-crossing, 

the driver saw some trucks moving along the line 

crossing the road and in order to avoid a collision 

he swerved to the left and ran into a heap of stones, 
. causing damage to the oar: 


Held, (1) that the defendants’ agreement with’ the 
railway company to take proper precautions could 
not relieve the company of responsibility to the public, 
nor could it entitle- persons using the highway to sue 
the defendants for failure to perform the duty cast 
upon the company aud that, therefore, the plaintiff 
had noright of action against the defendants, so far 
„as the omission to provide gates and proper lighting 
was concerned, inasmuch as there was no privity of 
contract between the defendants and the plaintiff, 
nor any duty from the defendants to the plaintiff in 
this respect; 


(2) That the defendants were, however, Hable to 
the plaintiff for the negligent act of their servants in 
the course of the user of the gailwag lines crossing the 
ronde É i : 
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- The driver of an engine about to cross at midnight 
an unfenced level-crossing laid across a public high- 
way should exercise the greatest amount of care. B 
ABDUL Larie SHAIK Hussein v. PAULING & Co., 
Lrp., 19 Bow. L, R. 167 773 
TRANSFER or PROPERTY ACT (IV oF 1882), ee 


S. 39, applicability of to Hindu widow whose 
maintenance is charge on estate. 

Quzre.—Whother section 39 of the Transfer of Pro- 
perty Act applies to the case of a Hindu widow 
whose maintenance is a charge on the estate. PAT 
RAGHUNATH SINGH v, Kura Kumari, 1 P. L.W, i 
—S. 40 —‘Transferee,’ whether includes purchaser 

at. Court auction. 

Quzre.—-Whether the term transferee in section 40 
of the Transfer of Property Act, includes a purchaser 
at Court auction. M REBALA VENKATA REDDI % 
MANGADU YeLLappa Cuerry, 5 L. W. 234 107 
8. 41—Hstoppel—Compromise, admission 

in, effect of- 343 

— S. 62—Lis pendens—Agreement to sell pro- 
perty during pendency of pre-emption suit. 

If during the pendency of a pre-emption suit insti- 
tuted by an inferior pre-emptor the vendee enters 
into an agreement to sell the property, the subject 
matter of the suit, toa superior pre-emptor on the 
ground of his preferential right, the agreement, 
though an acknowledgment of right within the mean- 
ing of section 19 of the Limitation Act, offends 
against the rule of lis pendens and is, therefore, unen- 
forceable inasmuch as the creation of a contract 
capable of specific performance, though not an aliena- 
tion by itself, is a mode of dealing with the property 
pregnant with the very mischief which section 52 
of the Transfer of Property Act seeks to obviate. 
O Kusra BIBI v. KHUDAIJA BIBI, 200. 0.18 582 
— S, 52—Lis pendens, doctrine of, applicability 

of —Execution—Attachment — Claim proceedings— 

Attachment and sale during pendency of claim sutt, 

validity of—~Decree-holder, whether represents judg- 

ment-dedtor in claim suit—Oivil Procedure Code 

(Act F of 1908), s. 61, scope and applicability of— 

Alienation after attachment. 

Section 64 of the Civil Procédure Code only avoids 
private transfers and deliveries contrary to the 
attachment as against all claims enforceable under 
the attachment, and is applicable to private trans- 
fers between the date of the attachment and the 
final decision in any claim proceedings and the subse- 
quent suit thereon. h 

Private alienations by the claimant, though not 
strictly within the words of section 64, must also be 
held to be subject to the result of the claim liti- 
gation. 7 

The doctrine of lis pendens applies only to aliona- 
tions which are inconsistent with the right which 
may be established by the decree in the suit. 

Where the right to attach certair® property as the 
property of the judgment-debtor is admitted, a 
prior attachment in one suit does not affect a sale 
under a later attachment in -another suit, and the 
faot that the right to attach in the first suit is 
being questioned by a stranger to the suit does not 
meake any difference. 
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Where a decree-holder has attached the property 
of a judgment-debtor in execution of a money-decree, 
and while he is seeking to establish his right to 
attach and sell such property as the property of the 
judgment-debtor by svit against a successful claimant, 
the judgment-debtor not being a party to the claim 
proceedings or the subsequent suit, another decree- 
holder attaches the same property and brings it to 
sale, the auction-purchaser is not affected by the 
doctrine of lis pendens, so that a subsequent purchaser 
at a Court suction in execution of the decree in 
execution of which claim proceedings were taken, 
does not acquire a good title as against him. 

Semble.—The fact that the judgment-debtor was 
a party to the claim proceedings and the subsequent 
litigation would make no difference. 

Per Napier, J.—Involuntary sales by decrees do 
‘not come within the purview of section 52 of the 
Transfer of Préperty Act. 

A judgment-debtor who is not actually a party to 
claim proceedings or to the subsequent litigation 
arising therefrom cannot be held to have been repre- 
sented by his decree-holder. M PETHU AIYAR v. 
SANKARANABAYANA Pinar, 32 M. L. J. 374; (1917) M. 
W. N. 284; 5 L. W. 519; 21 M. L. T. 377 778 


— Ss. 52, 86, 88, 89, 104—Mortgage decree— 
Lease by judgment-debtor before sale—Auction-pur- 
chaser, rights of—Lis pendens—Harvested crops, 
claim for, 

Plaintiff purchased certain land sold under a mort- 
gage decree dated 24th September 1902. Defendant 

. No. 1, who was in possession, granted a lease of the 

property to defendant No. 2 on 4th April 1907 during 
the pendency of some abortive proceedings for sale. 
On the decree-holder’s application, a salo was held on 
2nd September 1908, It was confirmed on 2nd 
December 1908 and possession was delivered to the 
purchaser, the appellant, on 16th January 1909: 

Held, (1) that the sale by the Court and its sub- 
sequent confirmation transferred to the purchaser the 
rights of the parties as they existed at the date of the 
decree and, therefore, free from the leaso subsequent- 
ly created by the mortgagor; 

(2) that the purchaser was entitled to a pro- 
portionate share of rept secured under the lease of 
the property in dispute. 

Per Seshagiri Aiyar, J-—Where in a suit on a mort- 
gage, the decree directs the sale of the mortgaged pro- 
perty, the property continues to be subject to lis 
pendens until the actual sale is effected. In such cases, 
it is the fact that the property is directed to be sold 
that is the basis of the doctrine of lis pendens, and not 
the fact that applications are prosecuted to enforce 
the terms of the decree. 

A person who obtains a lease when the lis subsists 
takes considerable risks and if he pays money under 
it before he has enjoyment of the land, he cannot 
resist the right of the purchaser whatever may be 
his rights to get back the money from his lessor, 
though such a lease may be within the powers of 
an ordinary and prudent owner of property and in 
the usual course of management. 


Per Bakewell, J—The provisions of the Civil Pro- 
cedure Code relate primarily to decrees for 
money and follow the principle of the English 
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Common Law that a decree for money termi- 
nates the litigation, and that the deeree- 
holder must initiate further proceedings to enforce 
it; but whereas under the Common Law the writ of 
execution is issued to an Executive Officer of the 


. Crown, under the Code the Court itself executes the 


decree in a manner analogous to the procedure 
whereby the Court of Chancery sold property and dis- 
tributed the sale-proceeds among the persons entitled 
thereto during the course of a suit, Under the 
English Chancery Practice, an action for foreclosure or 
sale continues until an order absolute for foreclosure 
is made, orif an order for sale is made, until the 
property is sold and tlte proceeds are paid to the 
parties. 

A decree under section 88 of the Transfer of 
Property Act is the final decree in a mortgage suit 
and all subsequent proceedings’ aré in execution 


thereof, and a contentions suit in which a right toim- - 


moveable property is in question ceases to be “actively 
prosecuted” within the meaning of section 52 of the 
Transfer of Property Act immediately after the 
decree is passed. IA 


A decree under section 88 of the Transfer of 
Property Act operates as Å conversion of the property 
in the same manner as an order of sale of the Chancery 
Division operates as conversion of realty into 
personalty. The property still remains in custodia 
legis and no disposition of either party can affect the 
order of the Court that the subject-matter of the 
suit as ib then stood shall be sold. NE RAMASAMI 
AIYANGAR v. Govinpa Iyer, 20 M, L. T, 580; 31 M. L. 
J, 839; 5 L, W. 443 1 


8. 54 938 


——— 8. 54—Delivery, what  constitutes—Sale— 
Unregistered sale-deed for less than Rs, 100—Pos- 
session-—Huidence Act (I of 1872), s.91—Oral evi- 
dence, admissibility of. 

Possession obtained by a vendee is a sufficient 
delivery of the property within the meaning of 
section 54 of the Transfer of Property Act. 

The existence of an unregistered sale-deed in the 
case of tangible immoveable property of the value of 
less than Rs, 100 does not estop the vendes 
from relying upon his title by delivery of 
possession, if the transaction of sale was accompanied 
by such delivery, 





Where a disposition of property is not required by- 


law to be reduced to writing and no question arises 
as to the terms of such a disposition, if reduced to 
writing, oral evidence intended to prove the existence 
of such a disposition cannot be excluded © Suro 
Dayar v, MUHAMMAD ABUL Hasan Kuan, 20 O, C. 
33 . 6714 


S. 54—Sale—Morigage—Redemption—Agree- 
ment to relinquish equity of redemption—Registras 
tion, necessity of—Bombay Land Revenue Code (Act 
F of 1879), s. 74. 

A mortgagor, in consideration of the mortgagee 
agreeing not to press for payment of certain out. 
standing bonds and to pay in addition a sum of Rs. 10 
to the mortgagor, agreed to abandon his equity of 
redemption, and in consequence bf that agreement 
the mortgagee allowed" the bonds to become times 


4. 


-e 
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barred. To effectuate this arrangement the mortgagor 
executed a razinama in favour of the mamlatdar under 
section 74 of the Land Revenue Code and the mort- 
gageo executed a kabuliyat: 

Held, that the rezinama combined with the 
kabuliyat did not operate totransfer the title of the 
mortgagor to the mortgagee, inasmuch as a transfer 
of the equity of redemption could, under section £4 of 
the Transfer of Property Act, be effected only by a 
registered instrument, and that, therefore, the mort- 
gage being still in existence the mortgagor was 
entitled to redeem B SAKHARAN Kasnav v, RAM- 
CHANDRA GANESH, 18 Bom. L. B. 980 note 819 


—$. 54, scope of —Contragt for sale—Attachment 

— Rights of parties. 

Section 54 of the Transfer of Property Act is 
not intended to affect any equitable rights which 
may “arise unden a contract of sale. As under the 
English, so under the Indian Law, the person in 
whose favour a contract ‘of sale has been executed 
becomes the equitable owner of the property, and 
an attaching creditor has no rights against him where 
the attachment hag been effected subsequent to the 





contract. Mi REBALA VENKATA REDDI v. MANGADU 
YELLAPPA Cuerty, 6 L, W. 234 107 
——— S, 58 y 813 


= S. 58 (a) (b)—Mortgage, simple, what is— 

Mortgagor in possession, authority of, limit of—Mana- 

ger, powers ofe . 

The recitals ina mortgage-deed are important in 
considering the nature and the scope of the implied 
authority which arises as between the mortgagor and 
the mortgagee, when the mortgagor is allowed to 
remain in apparent possession and ownership of the 
mortgaged property. : S 

A deed which is expressly called a mortgage-deed 
and expressly mortgages and hypothecates the 
property charged as security for the mortgage-debt, 
is, according to the law of India, a valid simple 
mortgage. 

While a mortgagor remainsin possession after the 
date of a mortgage, he can deal with the property in 
the usual and customary way so as to bind the mort- 
gagee, but he must not do anything prejadicially 
affecting the mortgaged property as security for the 
mortgage-debt. 

The fact that a simple mortgage is executed by 
the manager of an estate rothor limits than extends 
the ordinary rights of a mortgagor in possession. 

Where a person gets a contractual benefit from a 
mortgagor in possession after the date of the mort- 
gage, the onusis upon such person to prove that it 
was a benefit which he might derive and retain in 
the usual course of the management of the property. 
PAT ANAND Raw Marwari v. DHANPAT SINGH, | P. 
L. J. 563 37 


-——— — S. 59—Evidence Act (I of 1872), ss. 68, 69 

— Mort sage —Attestation —Ezecution—Proof. 

A mortgage-deed appeared on the face of it tobe 
signed by the mortgagor in the presence of two 
attesting witness2s. It was proved that one of the 
attesting witnesses was dead, and the other was 
called and proved that the deed was signed by the 
mortgagor in his presence and that he signed it as 
an attesting withess: e . 

s 





uw 


GENERAL INDEX, 


1091 
TRANSFER or PROPERTY ACT—contd. 


Held, that, having regard to the provisions of 
sections 68 and 69 of the Evidence Act, valid attesta. 
tion and execution of the deed were proved and that 
it was not necessary further to prove that the deed 
was in fact signed by the mortgagor in the presence 
of at least two witnesses who signed their names as 
such to the document. 

By sections 68 and 69 of the Evidence Act it was 
intended to be laid down that if the provisions of the 
sections as to proof of a document by law required 
to be attested were complied with the document, 
in the absence of evidence to the contrary, must be 
considered proved. A Ram Der v. Munna LAL, 14 
A. L. J. 1041; 39 A, 109 175 





— §, 60-—-Occupancy-holding, non-transferable, 
purchaser of portion of, recognised by landlord, 
rights of, as against mortgagee of holding 523 


— 8. 67 791 
—--— — 8. 68 (b), (c)—Unatiested d&cument, effect 
of, on mortgagor’s liability 932 
Ss. 72,76 (3)—Mortgage — Mortgagee, duty of 
—Cess, whether can be added to mortgage-debt— 

Payment made to save security. 

The payment of a public charge for which a mort- 
gaged property may not be summarily sold cannot 
be constituted a charge upon the property. 

Section 72 of the Transfer of Property Act does 
not cover a case in which the right, titleand interest 
only of the mortgagor is to be put up for sale. It 
covers only the case of a payment made to save the 
security itself. 

A mortgagee is not entitled to add the expenses 
incurred for payment of cess to the mortgage 
security. PAT BRAJENDRA Prasap v. BAHURIA RATAN 
Jore Kver, 1 P. L, J. 689 232 
———- 8.76 (a), (b)— Mortgage, usufructuary— 

Morigagee, duty of, to collect rents— Aceounts—Liabi- 

lity to account for rents not collected, basis of—Negli- 

gence —Interest, compound. 

A redemption suic was filed in respect of a 
usufructuary mortgage-deed, which stipulated that 
after payment of revenue and other village expenses 
from the collections made by the mortgagee in the 
mortgaged village the balance would be taken hy 
him towards the payment of interest on the mort- 
gage money; that if the balance was not sufficient to 
pay-the interest he would prepare an account every 
year and the mortgagor would either pay the differ. 
encs in cash or execute a separate bond for the 
difference bearing interest at the same rate as the 
mortgage-deed; and that if the profits were more 
than the interest the excess would be paid to the 
mortgagor. No accounts were in any year made 
up between the mortgagorand the mortgagee: 

Held, (1) that.in making up the accounts in the suit 
the mortgagee was to be held responsible, not for the 
total recorded rental of the village, but only for so much 
as he had actually collected together with what he 
might be proved to have failed to collect through 
his negligence; e 

(2) that under the terms of the mortgage-deed the 
mortgagee was nob entitled to claim compound 
interest on the amount which had remained unpaid 
after deducting the profits for each year, O GAURI 
Nara v. Farps SINGH, 30. L. J, 689 - $3? 
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S. 81—Mortgage—Sale of morigaged proper- 
Ties in mortgage suit—-Rights of several mortgagees to 
sale-proceeds. 

Where properties Nos. 1 and 2 were mortgaged to 
the plaintiff and then property No. 2 was mortgaged 
to the defendant, who had uo notice of the plaintiffs 
mortgage, and afterwards the same properties Nos. 1 
and 2 together with another property No. 3 were 
again mortgaged to the plaintiff for a consideration of 
Bs. 500 of which Rs. 200 went to liquidate the 
first mortgage, and then again property No. 2 was 
mortgaged to the defendant for the second time: 

Heid, (in a suit by the plaintiff to enforce his 
mortgage), that the plaintiff was entitled to a decree 
as upon a first mortgage for the Rs. 200 due under 
his first mortgage but as the defendant had no notice 
of that mortgage when he took mortgage of property 
No. 2, he could, under section 81 of the Transfer of 
Property Act, call upon the plaintiff to sell property 
No. 1 first and‘in the event of the defendant failing 
to redeem property No. 2 within the time limited 
by Court, the properties would be sold in execution 
of the plaintiff's mortgage-decree inthe following 
order: property No. 1 first, property No. 2 second 
and property No. 3 third, if necessary. 

In the event of such sales, the High Oourt gave 
directions as tothe appropriation of the sale-proceeds, 
CG JAMINI MOHAN GUPTA v, Ram NARAYAN PAREY D 

5 

— §. 82--—Mortgage—Coniribution to mortgage- 
debt-—-Rateable liability. 

Two properties T and A were mortgaged to the 
predecessor-in-title of the plaintiff, who had also a 
prior mortgage on property T. Plaintiff sued on the 
prior deed and in execution of his decree purchased 
T., He then sued onthe subsequent mortgage for 
the sale of property A: 


Held, that the liability of property A was to be 
ascertained by finding the value of property A and 
the value of property T, but from the value of pro- 
perty T should be deducted the amount of the 
liability of property T under the earlier mortgage 
and that property A would then be liable rateably 
for the second mortgage having regard to its own 
value and the value of property T after the deduction 
aforesaid. A - Gopay Das v. DURGA SINGH 649 


Ss. 88, 84— Offer of performance—Tender— 
Payment into Court, whether necessary—Liability 
to pay interest, 7 
A tender under section 83 of the Transfer of 

Property Act and an offerto pay under sections 

37 and 38 of the Indian Contract Act are valid when 

made to the party direct, and it is not necessary that 

the payment should be made into Court. Mi REDRU- 

KOTA PEDDA VEERANNA ~v. GONDIMALLA VEBRANNA, 

(1917) M. W, N. 308;.5 L. W. 718 295 


——-— 8. 86 1 


— — Ss. 86, 88—Civil Procedure Code (Act V of 
(908), O. KAKI F, r, 6—Mortgage-decree, construction 
of ~ Costs, whether can be recovered from mortgagor 
personally, i 
The costs under a decree for sele on foot of a 

mortgage are part of the amount due upon the 
mortgage and are recoyerable from the mortgaged 
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property and not personally from the debtor, unless 
the decree itself so directs. PAT MATUKDHARI 
SINGH v. Ram Das SINGH, 2 P. L. J. 51 214 
Ss. 88, 89. 

Per Backeweli, J—The provisions of the Civil Pro- 
cedure Code relate preliminary to decrees for 
money and follow the principle of the English 
Common Law: that a decree for money termi- 
nates the litigation, and that the decree- 
holder must initiate further proceedings to enforce 
it, but whereas under the Common Law the writ of 
execution is issued to an Executive Officer of the 
Crown, under the Code the Conrt itself executes the. 
decree in a manner analogous to the procedure 
whereby the Court of Chancery sold property and dis- 
tributed the sale-proceeds among the persons entitled 
thereto during the course of a suit. Under the 
English Chancery Practice, an action for foreclosure or 
sale continues until an order absolufe for foreclosure 
is made, or ifan order for sale ia made, until the 
property is sold and the proceeds are paid to the 
parties. = ` 6 

A decree under section 88 of the Transfer of 
Property Act is the final decree.dn a mortgage suit 
and all subsequent proceedings are in execution 
thereof, and a contentious suit in which a right to im- 
moveable property is in question ceases to be “actively 
prosecuted” within the meaning of section 52 f the 
Transfer of Property Act immediately after the 
decree is passed = . 

A decree under section 88 of the Transfer of 
Property Act operates asa conversion of the Property 
in the same manner as an order of sale of the Chancery 
Division operates as, a conversion of realty into 
personalty. The property still remains in custodia 
legis and no dispositon of either party can affect the 
order of the Court that the subject-matter of the 
suit as it then stood shall be sold. M RAMASANI 
AIYANGAR © GOVINDA IYER, 20 M. L. T. 580; 31 M. L. 
J. 889; 5 L. W. 443 1 
—— — Ss. 99, 100—Maintenance decree charging 

immoveable property—Property, whether can be 

sold in execution z 791 


— S, 191, applicability of—Mortgage—Sale of 
mortgaged property to murtgagee—Extinguishment of 
mortgage — Intention of parties, é 
Where a mortgaged property is sold to the mort: 

gagee it is always a question of fact whether it was 

the intention of the parties to extinguish the mort- 

gage or to keep it alive. A 3 
A mortgagee bought the mortgaged property which 

was at the time of sale under attachment in execu- 

tion of a money-decree against the mortgagor. The 
sale was held to be void: 

Held, that the mortgage must be held to subsist, 
inasmuch as it sould not possibly be presumed 
that even if the sale was found to be inoperative, 
the mortgagee intended to forego the mortgage which 
he had on the property. M KRISENA BHUPATHI Dro 
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S. 123—Registration Act (XVI of 1908), 5. 7 
—Gift, deed of, compulsory registratien of, after 
donor’s death, whether valid, 7 
The registration of a deed of gift by the donce after 

the death of the donor without the consent of his legal 

representatives is valid. 


There is nothing in section 123 of the Transfer 
of Property Act which requires the donor to have 
the deed registered. AN that is required is that 
he should have signed the registered instrument. 
Once such an instrument is duly executed, the 
Registration Act allows it to be registered even 
though the donor may nob agree to its registration 
and upon registration, thegift takes effect from the 
date of execution. 


Per Seshagiri Aiyar, J. (in the referring order).— 
here is nothing bither in the Transfer of Property 
Act or the Registration Act to abrogate the principles 
as to compulsory registration in the case of deeds of 
gifts Mr. Venkat: Rama Reppr v. Pirati RAMA 
Repor, 81 M. L. J. 690; 4 L. W. 465; 20 M. L. T. 450; 
(1917) M. W. N. 112; 40 M. 204 707 


TRESPASS, ‘what constitutes—Proof. 

The foundation of tyespass is the doing of an 
illegal act, forcibly and without legal authority, as 
against the property of another. To sustain trespass 
the illegality and the wrongfulness of the act must 
be established by proof. e If the act is not illegal no 
right is infringed. PAT Danar Das v. GOVINDA 
GEDI, 1 P, L J. 638 132 


TRUSTS ACT (II of 1882), S, 91 107 


< Loan to trustee— Right of creditor— Debt whe- 
ther chargeable on trust property. 

Where money is lent or goods sold to a trustee 
on his own personal ‘security, though for purposes 
of tha trust, the creditor cannot realise the debt 
out of the trust property. 

The fact that the money was utilised and was 
intended to be utilised for the benefit of the trust, 
will not entitle the creditor to a decree charging the 
amount due against the trust property. 


Where the debt is evidenced by a promissory note 
executed by the trustee, the mere fact that he did 
not sign itas trustee will not affect the liability of 
the trust property for the debt, if the creditor is 
otherwise entitled 10 relief against the trust 

‘property. M SWAMINATHA Aryar V. SRINIVASA ÅIYAR, 
21 M. L. T. 91; 5 L, W. 323; 3: M. L J. 259; (1917) 
M. W. N. 278 172 


TRUSTEE or TEMPLE, position and duties of— 
Temple committee, powers of—Rules framed by com- 
mittee, scope of—-Dismissal of trustee, grounds for— 
Office of trustee, nature of —Temple property, manage- 
ment of —Costs, 

A trustee of a temple has a free-hold in his office 
and the temple property is vested in him. The 
management of the estates and the control of the 
Devastanam are his duties. He can only be removed 
from his office for good and sufficient cause shown, 
and it rests on the party who wishes to show that 
a trustee has been validly dismissed, to prove that in 
fact there was “good ond. sufficient cause therefor, 


P 


TRUSTEE or TEMPLE—coneld. 


Per Napier, J.—A temple committee have the power 
to frame rules for the guidance of the trust®e, but 
this power must be exercised within the proper sphere 
of the duties of the commistce, and must not infringe 
on the rights of the trustee, which exist by virtue of 
his trust and also by virtue of his power of manage- 
ment. Any attempt by rules to reduce a trustee to 
the position of a servant of the committee is ultra 
vires. 

Itisonly the lawful trustee or manager for the 
time being of atemple who is entitled to possession 
ofthe temple properties and to the receipt of its 
income. He is responsible to the beneficiary temple 
for its money, and is liable for all loss arising out 
of the neglect of his trust. Heis not, therefore, 
bound to invest the monoy of the temple ab the 
direction, of the temple committee, 

It is the duty of a temple committee to investigate 
charges made against a trustee, and the failure of 
the trustee to attend a meeting where he can offer 
explanations and criticise the allegations made 
against him amounts to a breach of duty, but before 
a trustee is dismissed on this ground, he should have 
the gravity of his conduct pointed out to him and 
should be given an opportunity to put himself right 
with the committee in this respect. 

Where a temple committee have acted bona fide 
and in due execution of their powers in instituting 
proceedings, the fact that the Courts come to a 
different conclusion should not penalise either them 
or a new trustee in costs. But where proceedings 
have not been instituted in good faith, the Court may 
order the party in fault to pay the costs ont of its 
own pocket. MI SONDARARAMA Sastri v, ANANTHA 
Krisuna NAIDU, 5 L. W. 672 695 


U.P. EXCISE ACT (IV or 1910;—Rules framed 
under Act, r,82—Licence to sell drugs—‘Transfer’ or 
‘sub-lease’ prohibited—Contract to share profits, vulid- 
tty of. 

Defendants obtained a licence from Government to 
sell drugs, and contracted with plaintiff that in 
consideration of the latter advancing money to the 
former they would share the profits with him in a 
certain proportion. Rule 82 of the roles framed 
under the U, P. Excise Act prohibited transfers and 
sub-leases of licences except under the sanction of 
the Collector: 


Held, that the contract in favour of the plaintiff 
was neither a transfer nor a sub-lease of the licence, 
inasmuch as it did not entitle him to sell any goods 
of any sort or description covered by the licence. 
A SHjAM BIHARI LAr v, Maun, 14 A. L. J. 1085; 39 


A, 107 178 
U. P. GENERAL CLAUSES ACT (I or 1904), S. 6 
736 


U. P. LAND REVENUE ACT (IIT or 1901)—Land- 
lordđandtenant——Ejectment—Proprietary and under- 
propristary right—Declaration — Jurisdiction of 
Civil and Revenue Courts . 814 


U. P. MUNICIPALITIES ACT (I or 1900), S. 147 
—U. P. Municipalities Act (II of 1916), s. 182— 
Offence under old Act—Conviciion under new Act, 
whether valid—~U, P, General Clauses Agt (I of 
1904), s. 6, 
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U. P, MUNICIPALITIES AOT (1900)—conold. 


The. U. P. Municipalities Aot, 1916, contains no 
saving clause, and, therefore, an offence committed 
before the coming into force of that Act cannot be 
punished under the provisions of that Act. A 
AMIR Hasan KHAN v. EMPEROR, 15 A. L.J. 159; 18 
OR. L, J. 352 i 736 
U. P. MUNICIPALITIES ACT (II or 1916), S. 185— 

Offence under old Act—Oonviction under new Act, 

whether valid 736 


Ss, 274, 2, (11), construction of—“Occupier,” 
meaning of. 

Semble.—A person who is held responsible for the 
up-keep and cleanliness of a temple and all work 
connected with itis not the “occupier” of it within 
the meaning of section 274 of the U. P. Municipalities 
Act. A PlARE Lat v. EMPEROR, 15 A. L, J. 187; 18 
Cr. L. J. 277 ; 308 





UNIVERSITES ACT (VIII or 1904), See INDIAN 
UNIVERSITIES ACT. 
UPPER BURMA COURTS MANUAL, PARA. 255— 


Accused, right of, to be defended by Plcader— 
Magistrate, power of, to permit a person to appear 
for acoused— Discretion, exercise of 729 


VENDOR anp PURCHASER—Contract for sale of 
equity of redemption—Right of purchaser to rents 
and profits and liability for interest on purchase- 
money, date of accrual of—English Law—Transfer of 
Property Act (IV of 1882), s. 54. 

The principle of English Law that a contract for 
sale of real property makes the purchaser the owner 
in equity of the estate, has no application to those 
parts of India where the Transfer of Property Act, 
section 54, is in force. 

Quzre.—Whether the English rule based on such 
principle, by which the purchaser, where the rights 
as to payment of interest on purchase-money are not 
regulated by the terms of the contract, is deemed to 
be entitled to the rents and profits and is liable for 
interest on unpaid purchase-money as from the time 
when he took, or could safely have taken possession 
is equally inapplicable. P C Mauna SHWE GOH v. 
Maune Inn, 21 M. L. T, 18; 16 A. L. J. 82; (1917) M. 
W. N. 117; 32 M. L. J. 6; 25 0. L. J. 108; 19 Bom. L, 
R. 179; 21 ©. W. N. 500; ŠL. W. 532 938 


WAIVER —Question of law or of fact—Option given to 


decree-holder. i 
The question as to whether there has been waiver 


or not is a mixed question of law and fact. 


Whether circumstances which are alleged by a 
party from which the Court is asked to infer a waiver 
exist or not, is a question of fact, but whether from 
the facts proved waiver can be inferred isa question 
of law. 

The terms of a bond may be taken into considera- 
tion in deciding the question as to whether there has 
been a waiver. 

Where the terms “of a bond are that the creditor 
may, if he chooses, either enforce the whole debt or 
proceed to recover it by instalments mentioned in 
spite of default made by the debtor, the conduct of 
the credjtor in not enforcing the terms of the bond 
at once, is an important element in considering the 


INDIAN OASES: 
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question of waiver M NICHOLSON, BANK v. RAJA- 

GOPALA Alvar, 5 L. W. 514 302 

WAJIB-UL-ARZ, construction of —Pre-emption —Ew- 
change. 


A pre-emptive clause in a wajib-ul-arz ran as 
follows: “whenever a co-sharer wishes to make an 
absolute sale of his share or mortgage by conditional 
sale, he must first offer it to the other co-sharers:” 

Held, that the clause did not givea right of pre- 
emption in cases of exchange. A BHAGWAN SINGH 
v. RAJWANTA Kumar 157 


WASTE LANDS ACT (XXIII or 1863), S. 18—8cope 
of Act—Notizse describing land in wrong pergannah, 
validity of— Claim jor po8session of land more than 
three years after sale ~ Limitation. 

The Waste Lands Act is drastic in its character and 
makes a great invasion on private rights Those, 
pleading it must, therefore, bring the matter strictly 
within its provisions, 


The provision as to the limitation of threé years in 
section 18 of the Act is applicable to proceedings 
before the special Court alone, as constituted under 
the Act. ba 


Government sold a plot af waste land under the 
Waste Lands Act, but the notice advertising the salg 
described the plot in a wrong pergannah. Plaintiff 
sued for recovery of possession of the plot more than 
three years after it had been” delivered to the pur. 
chasers: 


Held, that the notice was misleading and, therefore, 
the whole of the proceedings under the Waste Lands 
Act failed as against the plaintiff for want of a proper 
basis, and that the suit was not barred by section 
18 of the Act. P C SECRETARY oF STATE v. RADHA 
Kısugors MANIKYA, 18 Bow. L. R. 1027; 14 A. L.J. 
1205; 1917 M. W. N. 25; 210. W. N. 291; 5 L. W. 570; 
25 C. L. J. 425; 44 C. 328 379 


WILL, construction of—Family dwelling-house in 
Hindu family, meaning of—Conditional grant of 
annuity—Condition, impossibility of fulfilment of, 
effect of. 

Where a testator by his Will granted an annuity 
to his wife by a clause in the Will, which provided 
that on her living permanently in his place of abode 
or family dwelling-house she would get for her 


maintenance Rs. 50 per month ont of the estate up. 


to the end of her life, and there was a further clause 
in the Will in which the testator stated that he had 
no family dwelling-house but he intended to build 
one, and if he did not doso his executors should 
build a family dwelling-house if they thought 
necessary: 


Held, (on the construction of the clauses) that as no 
family dwelling-house was built by the testator or 
by the executors, the widow was entitled to the 
annuity if she lived elsewhere than in her father’s 
house but not in the abode of the testator. 


Afamily dwelling-house in a Hindu family is a 
Place that has a separate and distinct meaning 


which is recognised by every Hindu © SATH 
CHANDRA NEOGI v. SARAT SUNDARI DEBYS 6 103. 
e 
e 
ee 


“Frga7- 


- 


w a, 


Vol, XXXVI] 


WILL-—contd, 
, construction of—Intention of testutor—Abso- 
lute devise, followed by limiting words, effect of. 
In dealing with deeds and contracts of the people 
of India, Courts should have regard, not so much to 
‘the form of expression or the literal sense, as the 
real meaning of the parties which the transaction 
discloses. The intention must be gathered from the 
words used and cannot be supplied by the Courts 
independently of the words used. 


Where a testator, in devising property, uses words 
of absolute import in the earlier part of the Will and 
the same is immediately followed by limiting words 
occurring in the same sentence, it will be unreagon- 
able to tie down the testator to the earlier words and 
effect ust be given tothe Will read as a whole. 

A Will was in terms as follows: “I appoint by this 
#siament my brofher Joaquim Serpes as my only and 


“" universal heir of all the immoveable property which I 


possess, and which may hereafter in any manner be- 
long to me, with the strict obligation to him not to 
+ sell, exchange or hypothecate it, but only to enjoy 
the usufruct thereof, and at his death to pass over the 

e 
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WILL—conold. é 
same to his male children, preserving the same as a 
patrimony of the house:” 

Held, that the beneficiary took under it only a 
life-interest. B D’souza v. Berres, 18 Bom, L. R. 
943; 41 B. 70 9 


Probate, effect of. 

Probate of a Will granted to the executors is not 
conclusive proof of the fact that the testator had 
power of disposition over the property dealt with 
by the Will, W3 VairuyANaTHA AIYAR v, Scpra- 
MANIYA AYYAR, 4 L, W. 349 608 


WORKMAN’S BREACH or CONTRACT ACT (XIII 
oF 1869), S. 2—Order, form of—Sentence. 

Under the first part of section 2 of the Workman's 
Breach of Contract Act, the Magistrate should order 
the accused to repay the advance within a time to be 
fixed by the order. His power te pass a sentence 
under the 2nd paragraph only arises when the accused 
has failed to comply with the order passed under 
the first paragraph. L B CHINTAPILI «t, EMPEROR 
18 Cr, L. J. 281 313 





